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TO THE HONORABLE COMMISSIONERS:

The Lower Colorado River Authority (LCRA) submits this response to requests made to

the Texas Commission on Environmental Quality (TCEQ) for a contested case hearing on LCRA's

Application to Amend Certificate of Adjudication No. 14-5434 (Application)1 pursuant to 30 Tex.

Admin. Code § 55.254, and in support thereof would respectfully show the Commissioners the

following:

1. BACKGROUND

The LCRA's Application was filed pursuant to Tex. Water Code § 11.122 and the TCEQ's

rules, 30 Tex. Admin. Code chs. 295 & 297. The LCRA owns Certificate of Adjudication No. 14-

5434C, which presently authorizes the diversion of up to 133,000 acre-feet/year at a rate of 600

cfs, from a single location on the lower Colorado River in Colorado County, at a priority date of

November 1, 1900. The water right is authorized for municipal, industrial, and agricultural

purposes and is authorized for use within six counties (Colorado, Wharton, Travis, Bastrop,

Fayette and Matagorda) within the Colorado, Lavaca, Guadalupe and Brazos River basins and

the Colorado-Lavaca and Brazos-Colorado coastal basins. The LCRA has traditionally used this

water right to supply water for agricultural purposes (mainly rice irrigation) to customers within its

1 LCRA intends for the term "Application" to refer to the application filed by LCRA in August 2002 and
declared administratively complete in February 2003, as well as all responses to requests for
information and supplemental information filed by LCRA related to the Application.



Garwood irrigation division, consistent with the terms and conditions of the purchase agreement

by which it acquired the water right in 1998. The LCRA's Application seeks to enhance the value

of this senior water right for all of LCRA's customers by adding multiple additional authorized

points of diversion both upstream and downstream of the existing authorized point of diversion,

at existing locations where LCRA has authorized diversion points under separate water rights.

This Application, if granted, would allow the LCRA to use this senior water right to meet customer

demands when the water right is not needed to honor the LCRA's contractual commitment to the

Garwood farmers and, in many cases, would allow the LCRA to make more efficient use of the

state waters that the LCRA is authorized to manage by reducing the need to release stored water

from lakes Buchanan and Travis to meet those demands. Special conditions included in the draft

permit help ensure that other water rights are not adversely affected by the requested amendment

by limiting the amount of water the LCRA may divert: upstream of the existing diversion point.

Other special conditions address impacts to instream flows that may result from upstream

diversion of this water right that are consistent with criteria included in the LCRA's recently

approved Water Management Plan (WMP), and as it may be amended in the future, which also

have the added benefit of providing more uniformity in LCRA's day-to-day river management.

2. PROCEDURAL HISTORY

The Application was received by the Commission on August 29, 2002, and was declared

administratively complete on February 5, 2003. On May 22, 2003, the TCEQ Chief Clerk's Office

provided certified mailed notice of the Application to the 415 interjacent water right holders

between Lake Buchanan and the existing downstream diversion point on the Colorado River, and

also to the nine (9) water right holders downstream of the existing diversion point to the coast on
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the Colorado River, in the Colorado River basin.2 The comment period ended on June 23, 2003.

Six requests for contested case hearing were timely filed.

The LCRA entered into agreements with STP Nuclear Operating Company in 2006 and

the City of Austin in 2007 regarding several matters, including their respective protests of this

Application. On June 23, 2009, the Executive Director (ED) mailed a draft permit amendment to

the LCRA and all persons filing requests for hearing or public comment.3 Thereafter, the ED made

further revisions to the draft permit to incorporate comments from the LCRA and to reflect updated

instream flow conditions and adjustments to reflect updated hydrology. The final draft permit

amendment that is the subject of this proceeding was released on January 21, 2016, and mailed

to all parties that provided comments or requested a contested case hearing on the Application.

On August 3, 2016, the LCRA received notice that its draft permit amendment and all timely filed

hearing requests would be considered by the Commission at the September 7, 2016 agenda.

3. DETERMINATION OF AFFECTED PERSONS

The requirement for establishing standing is to ensure that there is a real controversy

between the parties which will actually be determined by the judicial declaration sought.4 The

legislature has defined an "affected person" as one who has a personal justiciable interest related

to a legal right, duty, privilege, power, or economic interest affected by the administrative hearing

and directed the TCEQ to establish rules identifying factors for making a determination of whether

a person is an affected person in a contested case hearing.5

The TCEQ's rules make clear that a contested case hearing can only be requested by: 1)

the TCEQ Commissioners, 2) the TCEQ Executive Director, 3) the Applicant, and 4) an "affected

2 TCEQ issued certified mailed notice pursuant to 30 TEX. ADMIN. CODE § 295.158(c)(2)(E) and TEX.
WATER CODE § 11.132(a), as they were in effect at that time.

3 This Application was deemed administrative complete and underwent public notice at a time when the
TCEQ issued its public notice prior to completion of technical review and a release of a draft permit.

4 Tex. Ass'n of Bus. v. Texas Air Control Bd, 852 S.W.2d 440, 446 (Tex. 1993).
5 TEX. WATER CODE §5.11 5(a). See also 30 TEX. ADMIN. CODE § 55.256(a).
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person".6 The critical question with respect to contested case hearing requests is whether the

person requesting the hearing is an "affected person."7 An interest that is common to members of

the general public does not qualify as a personal justiciable interest.8 Accordingly, a request for a

contested case hearing must include a brief, but specific, description of the person's location and

distance relative to the activity that is the subject of the Application.9 In addition, the person must

do more than just provide a conclusory statement in the request that he or she will be harmed by

the proposed change. The person must describe briefly, but specifically, how and why he or she

will be affected by the change proposed in the Application in a manner not common to members

of the general public.10

When determining whether an individual or entity is an "affected person," all relevant

factors are to be considered by the Commission, including: 1) whether the interest claimed is one

protected by the law under which the application will be considered; 2) distance restrictions or

other limitations imposed by law on the affected interest; 3) whether a reasonable relationship

exists between the interest claimed and the activity regulated; 4) the likely impact of the regulated

activity on the health, safety, and use of property of the person; and 5) the likely impact of the

regulated activity on use of the impacted natural resource by the person.11

In this case, two hearing requests have been filed by organizations. For an organization

to be granted a contested case hearing, its request must meet the following specific requirements:

1) at least one member of the group or association must have standing to request a hearing in his

or her own right; 2) the interests the group or association seeks to protect are germane to the

6 30 TEX. ADMIN. CODE § 55.251 (a).
7 Tex. Comm'n on Envtl. Quality v. Sierra Club, 455 S.W.Sd 228, 234 (Tex. App.—Austin, 2014).
8 30 TEX. ADMIN. CODE § 55.256(a).

9 Id. §55.251 (c)(2).
10 Id.

11 Id. § 55.256(c).

DOCKET NO. 2016-0531-WR Page 4
LCRA'S RESPONSE TO REQUESTS FOR CONTESTED CASE HEARING
APPLICATION NO. 14-5434E



group's purpose; and 3) neither the claim asserted nor the relief sought would require the

presence of the individual members.12

In performing its review of hearing requests, the Commission enjoys the discretion to

weigh and resolve matters that may go to the merits of the underlying Application, such as the

likely impact of the regulated activity on the health, safety, and use of property by the requester

and on the use of natural resources.13 In considering whether to grant a request for a hearing, the

Commission may review the administrative record to evaluate whether the concerns raised are

common to all or whether the concerns have been addressed in the review of the Application and

reflected in various conditions of the draft permit.14 The Application before the Commission was

filed under Chapter 11 of the Texas Water Code, and as such, only interests that relate to issues

governed by Chapter 11 arejusticiable in this matter.

4. EVALUATION OF HEARING REQUESTS FOR APPLICATION NO. 14-5434E

Six hearing requests were timely filed. LCRA believes the draft permit amendment

adequately protects against potential adverse impacts to the environment and other water rights,

consistent with Texas Water Code section 11.122 and is hopeful that, upon further review and

consideration of the draft permit amendment's special conditions and the required accounting

plan, the protestants will withdraw their requests for hearing. In the event that this does not occur

prior to the Commission's consideration of these requests, however, LCRA offers the following

response to each request.

4.1. National Wildlife Federate

National Wildlife Federation (NWF) submitted a request for contested case hearing on the

Application on June 23, 2003, generally raising concerns regarding the impacts of the Application

12 Id. § 55.252(a).
13 See Sierra Club, 455 S.W.Sd at 234 (noting the discretion to be afforded TCEQ in determining whether

to grant a hearing request, including consideration of the likely impact of the activity on the health,
safety, and use of property by the requester and on the use of natural resources); Tex. Comm'n on
Envtl. Quality v. City ofWaco, 413 S.W.Sd 409, 419-420 (Tex. 2013).

14 See Sierra Club. 455 S.W.Sd at 239-40.
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on instream flows. To the extent that the Commission determines that the Application affects

instream flows and NWF is able to present a member or members of its organization with a

specific, rather than common, interest in the Application, the LCRA does not object to NWFs

hearing request.

4.2. Sierra Club (Lone Star Chapter)

The Sierra Club submitted a request for contested case hearing on the Application on

June 23, 2003, generally raising concerns regarding the impacts of the Application on jnstream

flows. To the extent that the Commission determines that the Application affects instream flows

and the Sierra Club is able to present a member or members of its organization with a specific,

rather than common, interest in the Application, the LCRA does not object to the Sierra Club's

hearing request.

4.3. Colorado River Municipal Water District

The Colorado River Municipal Water District (CRMWD) submitted a request on June 23,

2003, for a contested case hearing on the Application. Pursuant to a March 26, 1998 Letter

Agreement between CRWMD and the LCRA (attached hereto as Exhibit A), LCRA agreed that,

as the new owner of the Garwood water right, it would not require CRMWD to pass any more

inflows than would have been required if the full Garwood water right for 133,OOOAF were used

for irrigation at its original diversion point to the fullest extent possible. The LCRA believes the

special conditions included in the draft permit amendment, as well as the required accounting

plan, honors that agreement. The LCRA is willing, however, to include an additional special

condition if the Commission determines it is necessary to address CRMWD's interests and, as

such, does not object to CRMWD's request for a hearing.

4.4. STP Nuclear Operatina Company (STPNOC)

STP Nuclear Operating Company (STPNOC) submitted a request on June 23, 2003, for

a contested case hearing on the Application. A conditional withdrawal letter was filed by STPNOC
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on February 9, 2006 (attached hereto as Exhibit B). Should a hearing be granted in response to

another request, the LCRA does not object to STPNOC's participation in the hearing consistent

with the Settlement Agreement between the LCRA and STPNOC, referenced in STPNOC's

February 9, 2006 letter.

4.5. City of Austin

The City of Austin (Austin) submitted a request for a contested case hearing on the

Application on June 23, 2003. As indicated in a letter filed by the LCRA dated November 28, 2007

(attached hereto as Exhibit C), and a letter filed by the City of Austin dated August 24, 2009

(attached hereto as Exhibit D), the LCRA and Austin have reached a settlement agreement

regarding this Application. The draft permit amendment addresses comments received from the

LCRA and Austin consistent with the parties' agreement. Should a hearing be granted in response

to another request, the LCRA does not object to the City of Austin's participation in the hearing

consistent with the parties' agreement.

4.6. Keith and Helen Weber

Keith and Helen Weber submitted a joint request for a contested case hearing on the

Application on June 23, 2003. At the time notice of the Application was published, the Webers

had filed Application No. 5792 with the Commission under Chapter 11.121 of the Texas Water

Code seeking a new appropriation of "underflow" from the Colorado River, to be diverted through

a well located on the Webers' property several miles away from the Colorado River in southeast

Travis County. The Webers subsequently withdrew that application on September 15,2003. The

Webers do not own property along nor hold any water rights to divert from the Colorado River.

The Webers have no present interest affected by the Application different from the general public.

Therefore, the hearing request submitted by Keith and Helen Weber should be denied.
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5. CONCLUSION

For the foregoing reasons, the LCRA respectfully requests that the Commission find that

the Webers are not "affected persons" entitled to a hearing, and grant the remaining requests to

the extent the Commission deems such hearing is warranted, consistent with the Commission's

rules.

Respectfully submitted,

LYN E. CLANCY
State Bar No. 00796448
Managing Associate General Counsel

GREG GRAML
State Bar No. 24059846
Associate General Counsel

LOWER COLORADO RIVER AUTHORITY
P.O. Box 220
Austin, TX 78701
Tel: (512) 578-3378
Fax: (512)578-4010
lyn.clancv@lcra.om

greg.graml@lcra.org

L^n E. Clancy

ATTORNEYS FOR THE LOWER
COLORADO RIVER AUTHORIPT
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CERTIFICATE OF SERVICE

I hereby certify that on August 15, 2016, the Lower Colorado River Authority's Response to

Requests for Contested Case Hearing was served by electronic filing with the Chief Clerk of the Texas

Commission on Environmental Quality. In addition, a true and correct copy was served by hand

delivery, electronic mail, or by first-class mail to all persons on the attached Mailing List.

Lyn E. Clancy
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MAILING LIST
LOWER COLORADO RIVER AUTHORITY

DOCKET NO. 2016-0531-WR; CERT. OF ADJ. NO. 14-5434

FOR THE APPLICANT:

Lyn Clancy
Managing Associate General Counsel
Lower Colorado River Authority
P.O. Box 220, H429
Austin, Texas 78767-0220
Tel: (512) 578-3378
Fax:(512)473-4010

David Wheelock, Manager
Water Supply Planning &
Water Resource Management
Lower Colorado River Authority
P.O. Box 220, RBC316
Austin, Texas 78767-0220
Tel: (512) 730-6822

FOR THE EXECUTIVE DIRECTOR
Via electronic mail:

Todd Galiga, Senior Attorney
Texas Commission on Environmental Quality
Environmental Law Division, MC-173
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-0600
Fax: (512)239-0606

Sarah Henderson, Technical Staff
Texas Commission on Environmental Quality
Water Availability Division, MC-160
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-2535
Fax:(512)239-2214

Brian Christian, Director
Texas Commission on Environmental Quality
Environmental Assistance Division
Public Education Program, MC-108
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-4000
Fax: (512)239-5678

FOR PUBLIC INTEREST COUNSEL
Via electronic mail:

Vie McWherter, Public Interest Counsel
Texas Commission on Environmental Quality
Office of Public Interest Counsel, MC-103
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-6363
Fax:(512)239-6377

FOR ALTERNATIVE DISPUTE RESOLUTION

Kyle Lucas
Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-4010
Fax: (512)239-4015

FOR THE CHIEF CLERK:
Via:http://www.tceq.texas.aov/aoto/eFilinas

Bridget Bohac
Texas Commission on Environmental Quality
Office of the Chief Clerk, MC-105
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-3300
Fax:(512)239-3311

REQUESTERS):

See attached list.



REQUESTERS):

Carolyn Ahrens
Booth Ahrens & Werkenthin PC
206 E 9th St, Ste. 1501
Austin, TX 78701-4423

Myron J. Hess

Counsel, National Wildlife Federation
505 E. Huntland Dr., Ste. 485
Austin, TX 78752

Reggie James
Director, Sierra Club, Lone Star Chapter
1202 San Antonio
Austin, TX 78701

Kenneth Ramirez
Law Office of Ken Ramirez
901 S. Mopac Expy., Bldg. 1, Ste. 300
Austin, TX 78746

Ross Crow
City of Austin
301 W. 2nd St, Box 1088
Austin, TX 78767-1088

Gwendolyn Hill Webb
Webb & Webb
P.O. Box 1329
Austin, TX 78767-1329

Fred B. Werkenthin, Jr.
Booth Ahrens & Werkenthin PC
206 E 9th St, Ste. 1501
Austin, TX 78701-4423

INTERESTED PERSONS):

Patricia Erlinger Carls
Carls McDonald & Dalrymple LLP
901 S. Mopac Expy., Bldg. 1, Ste. 280
Austin, TX 78746

David Frederick
Frederick Perales Allmon & Rockwell
707 Rio Grande St., Ste. 200
Austin, TX 78701-2733

Lee Munz
Texas State Soil & Water Conservation Bd.
P.O. Box 658
Temple, TX 76503-0658

Coleman Rowland
President, Highland Lakes Group
12501 Longhorn Parkway, Apt. A466
Austin, TX 78732-1267

Cynthia C. Smiley
Smiley Law Firm PC
6000 Shepherd Mountain Cv., Unit 2107
Austin, TX 78730-4910



Colorado River Municipal Water District

WTORS
^UnCuofetPwatort
R& •fayai. Vfaa Ptea^rt
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Big Spring, Texas 7Q72t-W69

PHWIE 615-287-^41

RAX61£»-2C7-3T21

March 26,1998

(WCTORS
Jbftrt tefa. B^rtng
RS. iftsneaan. Sn^dec

CNa*® R. fi&t%CttEc^
*Hm P» tiu®. BIS s^wg
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5ifi3»Nm.O*®aa

T®d CnswB^a. Ssipfar

^^a agKa?. Bg5^%
AnwT. Waaw. ^ ^>AIQ

WH.'&a-Ha.Oifassa

Mr. Mark Rose
Geaeral Manager
Lower Colorado River Authority
PO Box 220
Austia, TX 78767-0220

f

DearMhRo$e:

This letter is to summarize the meetit® Mdd on Marcfa 10, 1998, betweoa. Ao staffi of

LCRA and CRMWD and our subsequaat diseussions. When executed by LCRA, this
letter witt evidence the agreements in. pnsriple between the staffs of the Lower Colorado
River Aufhority and tiie Colorado JRiverMumcipal Water District.

flnr^htr^^ System OpeT^tion / 'Wf^tes' Ai^ilahifity

Both LCBA sad CRMWD agree that it may be possible to Qp6rate the LCRA series of
Highland Lakes and CRMWD's three man Reserrocs in.a coordinated mam^T in order to
maommze fhe amouxrt of water available fer beneficial use within the Colorado River

Basin, Si order to accompEsh Has, CRMWD afld I.CRA wB work togetfajeif to perfbnn
studies and develop strai^ies to meet tins goal, while srill meeting fhe pmpose for wtedi
each orgatiizatiofl was created.

Items to be included in fhfi studies and strategies are; evalualioxi of flew critical drought
pedods, water availability to meet each. oigamzgtiotfs basic needs, possible increases in
water supplies fi'om combiaed operaMon^ water quality^ blending water, icgujlatory and
penmttmg requiremeDt&, and additional revenue created by hydrodlectric generation or
other uses of water.

LCRA Pnrcliase ofriflrwood - T.CRA / FRMWTt.SettIcmBnt Agreement

The LCBA has made. an offer to purchase the Ganvood Irrigation Company;, incluciing
133,000 acre-feet of water presently peraiitted for imgatioD, and all of the company's
assets- Prior to closing of the Garwood contnact, LCRA inteflids to seek approval from
the TNRCC to add nmnidpal ajid industrial use, multiple diversion points (both upsfcrewi
and downstream fnom the current pennitfed divei^ion: point), and maintain the priority
date of November 1, 1900. LCRA intends to use ^n^ sell tbs Ganwood water or water

rights witibin the Colorado BiverB<isin.

Exhibit A



COLORaDO RIVER NUMQPAL WATER |3®RICT .
W E^ST Sm&mEET PHONJ£SIS:Ztf7<fi3ia P. 0: BOX ftS? ^

BIG SPRING, TBCAS 79721-0869 u .

Mr,:MaARose Page 2 March 26,1998

CRMWB will suBpbrt LGBA's reques(;>a5 stated above providoi that:

1} LCKA and GRMW0: amend theJSetElemsnt Agteomeat dated Pebruary 1985, to
dimiimte m^prwisions for raleases-fiom tf^'QX Ivie Resorvoir (Secfiqa 31) and
those portions of Section ISrela6bg,to^ tib& Section D: relfiase provi^ons and
sesfaidSons oti use of water Som Ivie Ibsserroir- Sections I and TV, afijd fhe
remaJmDg parts of Sectioa M of tKe: settiejaxent agceemeixt WLU remam uaefaanged
mid'mll^ereaffirmecL .

2) LCRA will xiot require GRMWB topass thraugh ajay more isflows fhaa would
have been rfiquirai had tfte 133,006 :acr&-feet ger^ :^ear Oaiwood iiri^fion water
right remained at itstimgasal divesEsion poirtf sEid^een used for iiiagalioxi pmposcs
to tiie fall extent pos^He.

3) LCRA wfll not mafce a prionty call fQr watffl- to be released &am storage in
CRMW^'s reservoirs to satisEy, .ih<e Qarwood water rights as acquired and
amended by LCEA.

4) Any inflows to be jpi^sed ifcou^-CRN^^ needed to satisfy fte
GajFwaoldw^ter^s^ a^^ made (a) m accordance -ivifh
state law aasd (b) at Itedu-totioa csE^ys 'ENSE€..

5) CRMWIi and LGRA wll indi^di&Uy :afld suaultaaeously petition the Tessas
Natural Resource Cojnservafi^^amffl^ offtie

Gshyood wst? ligitts ^wt& E^^Vs iiroplsed amenfeieats arid amjeEncfag
CRMWDls permits ^4^;0,aivfe^^^

6) LCRA wiU:suplioi* CRfii®^'s^pas^ a^ to mnc&Ey the pennits Jfor
(he E.V. Spewe and O.JH Iv^-'i^seivc^'1 to ^.Temowa. flie qi^al condxtioiis
aflowxig LGRA.to caU ferthe j^^e^ th6 E.V. Spmce sad
OJS,IvieSfiseFYoiTs. ;

7) CRihIWD agrees that aay aGtteaidE^xte: to Jts^emAs for the E-V. SpBDEe and OJHL
Iweltes%y<^^aMow^^^ around the perixaeter of the
Spmce Reservoir tod to aN-Ha^.^S. to.uw^wsitea- &om both jpeservoirs fer
l?eDfi&iaI:-jpug^ ^i^ are^^Q^li^ not result m any
addifipnal ing?aGf$ to LGSRlA's ws^i^gli^.j^^^ would occur had the\ii^h£s
been used to fh^ fiffl^^^ authorized in
GRMTOiSiwa^

SpeG^r-^^s^ofrimy^ tad tfaje

Colorado Kiwr^umppHjWafe^ respective Bparis of
Dircctons and abave^mentioned am^ndi'ri^^^ei^u^jed and CpRMWD must be
approved by TNRGC b^ojre the agreements^i^mc^fc letter eoircctty states the



COLORAJ&O IWEH MUNtOPAL WATER
40a EMST 24TO STHEET WfONK Wt W-W1 P. 0, BOX 069

BIG SPRING. TEXAS 79721-OB69

Mr. Mark Rose Page 3 March 26,1998

of the in pmriple between ows -sEaffii. pl^se Gcecute bdow and rstora
to us the dupficate original of tins letter,

^.^
f&haW- Grant, General Maiiager
Colorado Siver Mnsidpal Water District

Agreed and Ascepted:
March ^fsT «43P8

By:
[Manager

Lower Colorado River Autiiarity

JWG/csm

Diswori<Ai(yaeiim(VcTa.wps



LAW OFFICES OF

BOOTH, AHRENS & WERKENTHIN, P.C.
A PROFGSStONAL CORPORATION

515 CONGRESS AVENUE. SUITE 1615
AUSTIN, TEXAS 78701-3603

512 / 472-3263 • FAX S 12 / 473-2609

MICHAEL J. BOOTH
FRED B. WERK^NTHIN, JR»
WIL GALLOWAY

CAROLYN AHRENS
OF COUNSEL

February 9, 2006
FEB 0

Via Hand Delivers

LaDonna Castanuela, Chief Clerk
Office of the Chief Clerk
Texas Commission on Environmental Quality
P.O. Box 13807, MC-105
Austin, Texas 78711-3087

3

03

0co

Re: Water Rights Application No. 14-5434E by Lower Colorado River Authority
(Garwood)

Dear Ms. Castanuela:

By letter signed by me and filed with your office on June 23, 2003, STP Nuclear Operating
Co. C'STPNOC") requested a contested case hearing regarding Lower Colorado River

Authority's ("LCRA") Water Rights Application No. 14-5434E and stated various
objections to the application. As noticed, the application requests, among other things,
authorization to add additional diversion points both upstream and downstream of the
existing diversion point referenced m LCRA^s Garwood water rights and with no change
of priority date.

STPNOC and LCRA recently entered into a settlement agreement to resolve various
matters of dispute, including STPNOC's objections to several LCRA water rights
applications pending before the Texas Commission on Environmental Quality. Pursuant to
that settlement agreement, STPNOC withdraws its objections to, and documents its support
for, Application No, 14-5434E to the extent consistent with the settlement

The settlement agreement expressly preserves STPNOC's right to participate in any
proceedings on Application No. 14-543 4E to the extent necessary to protect interests
obtained in the settlement agreement. For the limited purpose of exercising that right,
STPNOC maintains its request for contested case hearing on the application at this time,
recognizing that there are various uncertainties remauiing in the administrative process
including requests for contested case hearing filed by other parties, It is STPNOC's intent
that if a draft permit is agreed to that is consistent wifh STPNOC's interests under the
settlement agreement wifh LCRA and all other parties withdraw their request for contested
case hearing, then 8TPNOC would do the same.

As part of STPNOC's settlement with LCRA, an Amended and Restated Contract and an
Amended Partial Assignment and Transfer of Water Permit are entered between the parties

^""N<-'"-'

1. -. •?--•-

1^

Exhibit B



pursuant to which STPNOC holds stated interests in Certificate of Adjudication No. 14-
5437. Certificate of Adjudication No. 14-5437 is referenced in STPNOC's request for
hearing. For additional reasons stated in STPNOC's June 23, 2003 letter, STPNOC
remains a party affected by LCRA's application in ways not common to the general public
and has a personal justiciable interest in the application that entitles STPNOC to be a party
m any uncontested case that does proceed.

In consideration of the matters outlined above, STPNOC asks that this letter be placed in
the agency's files regarding Application No. 14-5434E and that STPNOC continue to

receive all notices and correspondence related to that application. Please let me know if
there is any additional information required of STPNOC at this time.

Respectfully submitted,

.^k^-

Carolyn Ahrens
LAW OFFICES OF BOOTH, AHRENS

& WERKENTHIN, P.C.
515 Congress Avenue, Suite 1515
Austin, Texas 78701
(512) 472-3262 (phone)
(512) 473-2609 (facsimile)

Cc:

Rick Gangluff
Jon Wood
Lyn Dean
Kellye Rila

STP Nuclear Operating Co.
Letter Re LCRA App, No. 14-5434E
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ENERGY • WATER • COMMUNHY SERVICES

November 28,2007

Via U.S. Mail

Ms. Kathy Hopkins
Water Rights Permitting Team, MC-160

Water Supply Division
Texas Commission on Environmental Quality
12100 Park 35 Circle
Building F, 3rd Floor
Austin, Texas 78711-3087

Re: Lower Colorado River Authority's (LCRA's) Permit Application to Amend

Certificate of Adjudication No. 14-5434; TCEQ Application No. 14-5434E

Dear Ms. Hopkins:

I am pleased to inform you that the City of Austin and LCRA have reached a settlement
concerning a variety of water rights matters pending before the Commission, including the
above-referenced application. In accordance with fhe Settlement Agreement, LCRA wishes to
clarify, as necessary, the intended scope of the above-refereaced application specijScally as it
relates to return flows that may be discharged by the City of Austin. Unless fhe Parties otherwise
agree, LCRA has no intention of enhancing its right to divert any water under this permit by
making priority calls upon return flows discharged by Austin during times when land to the
extent that such return flows may be authorized for indirect reuse as contemplated by tfae
Settlement Agreement. Further, LCRA does not seek to restrict Austin's direct reuse. To the
extent considered necessary by TCEQ, LCRA would request a condition to this effect be
included in any permit that may be issued.

LCRA and the Qity of Austin would welcome the opportunity to discuss the details of our
Settlement Agreement with you if you have further questions. Please feel free to call me
anytime at 473-3378.

.yn Clancy
Associate General Counsel

ec: Ken Ramirez, Attorney for the City of Austin

P.O. BOX 220 -'AUSTIN/ TEXAS • 78767-0220 • (512) 473-3200* 1-800-776-5272 - WWW.LCRA.ORG
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B rown MCCarroU

L.L.P,

Ill CoAgress Avenue, Sulce 1400, Au-scin, Tcx^s 78701-40^3

512-472-5456 fax 512-479-1101

KENNETH RAMIREZ
DrcECT;{5J2) 479-9711

DIRECT FAXS {512) 226-7271
E-MAIL: kiamircx@En:ii:lbmc.C03U

August 24, 2009

VIA HAND DEUVERY

Esteban (Steve) Ramos
Project Manager, MC-160
Water Rights Permitting Team
W^ter Rights Pcnnitdng and Availability Section
Texas Commission on Envlromnental Quality
PO Box 13087
Austin, TX 78711-3087

RH; Lower Colorado River Authority; ADJ 5434; CN 600253637, RN 104090089;
TWC 1L122Reyuirmg Limiled M'ailed Notice; Colorado River, Colorado River
Basin; Saslrop^ Fayette, Wharton, Matagorda, Travis and Colorado Counties

DearMrRamos:

I am writing on behalf of the City of Austin (the "City" or "Austin") regarding the Lower
Colorado River Authority ("LCRA") permit amendment applitation referenced abovs, and the
Texas Commission On Environmental ("TCEQ11) draft permit and accompanying Interoffice
Memoranda transmitted by letter dated June 23, 2009. Today's letter follows up on my June 23,
2003 request for contested case hearing written on behalf of the City (attached) in which I
discuss the many reasons why Austin maintains a personal and Justiciable interest in this permit
amendment proceeding.

In 2007, Austin and the LCRA negotiated and executed a comprehensive seltlemenl
agreement that set tEie parties on a new course of cooperation and partnership regarding water
rights matters in the Lower Colorado Basin. As part of that settlement however, the parties also

agreed to maintain their interest in the conleslcd permits pending dt the TCEQ al the lime of
settlement, includmg this one. Accordingly, the primary purpose of today's letter is to inform the
TCEQ that the CRy of Austin continues to asserl its request for contested case hearing and its
status a5 affected party in these proceedings. We arc currently in consultation with the LCRA
about this draft permit, and ftos^ discussions will conlmue.

4320293J
1.807Atis.u'n « ItAllds » Hon&con * 111 Paso
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Esteban (Steve) Rainos
August 24,2009
Page 2

While Austin continues to evaluate the potential impacts oflhis draft permit on the City's
water rights, and while we do not waive our right to raise valid issues in the future, we do wish to
point out one specific provision that is troubling. Special Condition 3. K requires that new or

modified intake structures authorized by the draft permit must provide "fish screen on the intake
structures with a maximum through screen velocity ofOJ fact per second." While Austin agrees
with the important goal of minimizing potential impacts due to entrainment and impingement of

fishery resources^ we are not convinced that the specificity outlined in Special Condition 3, F, is
the most efficient way to achieve that goal. We believe that the LCRA, and possibly other
permittees seeking future amendments to their water rights in the Lower Colorado Basin, should

be given the flexibility to design entrainment and impingemetit apparatus that accommodate both
the need to protect fishery resources and the efficient operation of water intake facilities.

Thank you for your attention to this matter, and we look forward to working with the

TCEQ and other parties in this proceeding as this permit amendment moves forward. Please feel
free to call either me or Mr. Ross Crow in the City's Law Department if you should have any
queslions or concerns. My direct dial number is 479-9711 and Mr, Crow's number is 974-2159-

Sincerely,

.JLAA/M

KENNETH RAMIREZ

KR;gw
Attachment

ec; Lyn Clancy, LCRA

Ross Crow^ City of Austin

4320293.1
1.807


