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EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS 

 
 

The Executive Director (ED) of the Texas Commission on Environmental Quality 
(TCEQ or Commission) files this response to hearing requests for the Lower 
Colorado River Authority’s (LCRA) application to amend Certificate of Adjudication 
No. 14-5434.  Six timely hearing requests were received and not withdrawn.  These 
hearing requests are from STP Nuclear Operating Company (STPNOC) and STP 
Owners (Owners);Colorado River Municipal Water District (CRMWD); City of Austin 
(City); Kevin and Helen Weber (Webers); National Wildlife Federation (NWF); and 
the Sierra Club. 
 
The ED recommends that two of the six hearing requests, STPNOC and STP and the 
City of Austin, be granted, and that the other hearing requests be denied. 

I. BACKGROUND AND APPLICATION 
 

LCRA owns a portion of Certificate of Adjudication No. 14-5434 which allows it to 
maintain an overflow type structure and a reservoir on the Colorado River, Colorado 
River basin, and temporarily impound therein not to exceed 86 acre feet of water in 
Colorado County.  The Certificate also authorizes the LCRA to divert and use not to 
exceed 133,000 acre feet of water per year from a point on the Colorado River 
(referred to as the Garwood diversion point) for municipal, industrial and 
agricultural use in Colorado Wharton, Travis, Bastrop, Fayette and Matagorda 
Counties with the Colorado River Basin, Lavaca River Basin, Guadalupe River Basin, 
Colorado-Lavaca Coastal Basin, and the Brazos-Colorado Coastal Bain at a 
maximum rate of 600.00 cfs (269,400 gpm).  The priority date of this right is 
November 1, 1900. 
 
The Lower Colorado River Authority (LCRA) seeks to amend Certificate of 
Adjudication No. 14-5434 to add additional diversion points both upstream and 
downstream of its existing Garwood diversion point.  These diversions are 
authorized in LCRA’s Certificates of Adjudication Nos. 14-5473, 14-5476, 14-5475, 
14-5477, and 14-5437. LCRA also seeks to divert and use the water from anywhere 
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on the perimeter of Town Lake, Lake Austin, and Lake Travis.  This water will not 
be diverted from storage. 
 
The application was filed on August 26, 2002.  The application was declared 
administratively complete on February 5, 2003.  Notice for the application was 
mailed under the existing rules at the time after administrative completeness on 
May 23, 2003.  The last day for commenting or requesting a hearing was June 23, 
2003.   
 
This ED acknowledges that this application has been pending before the agency for 
an extended period of time.  In addition to this application, LCRA also submitted an 
amendment to its Water Management Plan (WMP) in 2003. Both this application 
and the 2003 WMP were contested. LCRA and ED staff determined that priority 
should be given to processing the WMP amendment application. Technical review of 
the WMP amendment was completed in 2009, and the amended WMP was approved 
in 2010. Staff also completed technical review of the LCRA Garwood application in 
2009. After LCRA received the draft permit for the LCRA Garwood application, LCRA 
requested changes to the streamflow conditions in the draft permit to be consistent 
with the most recent scientific studies. By 2012, after several meetings with LCRA, 
staff was prepared to finalize technical review of this application; however, by that 
time the LCRA reservoir system was in severe drought conditions. Therefore, LCRA 
and staff prioritized a series of LCRA applications for Emergency Orders and 
emergency temporary permits to address the drought conditions. LCRA also 
submitted an application for an amendment to its WMP in 2012, which was also a 
high priority. As a result of the severe drought conditions, TCEQ updated the 
naturalized flows in the Colorado River basin, which affected the analysis of the 
LCRA Garwood application. LCRA submitted a revised WMP amendment application 
in 2014, which was approved in November of 2015. Once the amended WMP was 
approved, staff finalized processing of LCRA’s Garwood application. 
 
The draft permit grants LCRA’s application with several special conditions relating to 
protection of water rights and the environment. 
 

II. LEGAL AUTHORITY FOR AFFECTED PERSON STATUS 

 
Pursuant to 30 Tex. Admin. Code § 55.251(a), the following may request a 
contested case hearing on water rights applications: the Commission, the Executive 
Director, the applicant, and affected persons when authorized by law.  Affected 
persons are authorized to submit hearing requests for water rights applications 
under Tex. Water Code § 11.132(a).  The Commission, on the request of any 
affected person, shall hold a hearing on a water rights application.  The procedures 
for determining whether a hearing requestor is an affected person and whether the 
hearing request is valid are set forth in 30 Tex. Admin. Code §§ 55.250-55.256, 
which apply to water rights applications such as this one that were declared 
administratively complete after September 1, 1999. 
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An affected person is “one who has a personal justiciable interest related to a legal 
right, duty, privilege, power, or economic interest affected by the application.”  
30 Tex. Admin. Code § 55.256(a).  An interest “common to members of the general 
public” does not qualify as a personal justiciable interest.  Id. 

Governmental entities with authority under state law over issues contemplated by 
the application may be considered affected persons.  30 Tex. Admin. Code 
§ 55.256(b). 

To determine whether a hearing requestor is an affected person, all relevant factors 
must be considered.  30 Tex. § 55.256(c).  These factors include, but are not 
limited to: 

 
(1) Whether the interest claimed is one protected by the law under which the 

application will be considered; 
 

(2) Distance restrictions or other limitations imposed by law on the affected 
interest; 

(3) Whether a reasonable relationship exists between the interest claimed 
and the activity regulated; 

 
(4) Likely impact of the regulated activity on the health, safety, and use of 

property of the person; 
 

(5) Likely impact of the regulated activity on use of the impacted natural 
resource by the person; and 

 
(6) For governmental entities, their statutory authority over or interest in the 

issues relevant to the application. 
 
A hearing request by a group or association must meet the requirements set forth 
in 30 Tex. Admin. Code § 55.252(a).  There are three requirements.  First, at least 
one member of the group or association would have standing to request a hearing 
on his or her own.  Second, the interests that the group or association seeks to 
protect must be germane to its purpose.  Third, neither the claim asserted nor the 
relief requested by the group or association requires participation of the individual 
member(s) in the case. 

A hearing request must substantially comply with the four requirements set forth in 
30 Tex. Admin. Code § 55.251(c): 

 
(1) Give the name, address, and daytime telephone number of the person 

filing the request.  If made by a group or association, the request must 
identify one person by who shall be responsible for receiving all official 
communications for the group, with the person’s name, address, daytime 
telephone number and facsimile number if possible. 

 
(2) Identify the person’s personal justiciable interest affected by the 

application, including a written statement explaining the requestor’s 
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location and distance relative to the application activity and how/ why the 
requestor believes he or she will be affected by the activity in a manner 
not common to members of the general public. 

 
(3) Request a contested case hearing. 

 
(4) Provide any other information specified in the public notice of the 

application. 
 

The request for a contested case hearing must be filed with the Commission’s Chief 
Clerk during the public comment period.  30 Tex. Admin. Code § 55.251(d). 

 

The Commission must grant a request for a contested case hearing made by an 
affected person if the request complies with the requirements of 30 Tex. Admin. 
Code § 55.251; is timely filed with the Chief Clerk; and is pursuant to a right to 
hearing authorized by law.  30 Tex. Admin Code § 55.255(b)(2). 

 

III. DISCUSSION 

 

All six of the hearing requests meet the administrative requirements of 30 Tex. 
Admin. Code § 55.251(c).  The hearing requests are attached as Attachment A.  A 
map showing the location of LCRA’s new diversion points and the hearing 
requestors’ diversion points is attached as Attachment B. 

Hearing Requests: 
 
City of Austin: 
 
The City is a municipal corporation that owns, operates, and maintains facilities for 
providing electric power and potable water service to its many citizens.  It owns 
water rights that have diversion points located between LCRA’s existing diversion 
point and the diversion points LCRA seeks to add to its permit application. The City 
argues that the proposed amendment would dramatically impact hydrological 
conditions in the Colorado Basin by adding countless diversion points hundreds of 
miles upstream of the existing diversion point and these new points will have a 
1900 priority date. This could substantially injure the City’s ability to divert water. 
 
It also argues the reduced flow could require the City’s current return flows be used 
to maintain instream flows and bay and estuary needs, force the City wastewater 
dischargers into non-compliance, and adversely impact the City’s run-of-river 
rights.  Also, as a matter of policy, fairness, and equal protection, LCRA should be 
required to change the priority date of these diversion points. 
 
Recommendation:  Grant.  The City’s intervening water rights could be adversely 
impacted without adequate special conditions.  The interest claimed is protected by 
law and the City’s water rights could be impaired. 
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STP Nuclear Operating Co. (STPNOC) and STP Owners (Owners): 
 
STPNOC is a Texas non-profit corporation created and financed by Owners to 
maintain and operate the STP electric generating facilities in Matagorda County, 
Texas. STPNOC is the operator of the South Texas Nuclear Project and the Owners 
are Texas Genco, L.P., the City of Austin, the City of San Antonio, and AEP Texas 
Central Company.  STPNOC and Owners state that STPNOC has a diversion point for 
its water right, Certificate of Adjudication No. 14-5437, which allows diversion by 
STPNOC of 102,000 acre feet of water per annum and storage in two off-channel 
reservoirs. One of LCRA’s proposed diversion points is STPNOC’s existing diversion 
point.  STPNOC and Owners argue that this water right and several contracts will be 
impaired by the new upstream diversion points because new points are above 
STPNOC but below delivery points for contracted water. 
 
Recommendation:  Grant.  STPNOC’s and STP Owners’ water right could be 
impaired by these new diversion points at their diversion point and above without 
adequate special conditions.  The interest claimed is protected by law and the 
requestors’ water rights could be impaired. 
 
Colorado River Municipal Water District (CRMWD): 
 
CRMWD is a political subdivision of the state created by the Constitution in 1949.  It 
owns and operates three municipal water supply reservoirs upstream of LCRA’s 
existing diversion point.  CRMWD owns water rights upstream but does not provide 
these certificate numbers.  CRMWD’s claim for standing is based on a contract with 
LCRA in which LCRA agreed that it would not require CRMWD to pass through any 
more inflows than would have been required had the 133,000 acre feet per year 
Garwood irrigation water right remained at its original diversion point and had been 
used for irrigation purposes to the fullest extent possible. 
 
Recommendation:  Deny.  CRMWD’s water rights are all upstream of LCRA’s 
proposed new diversion points and therefore will not be impacted since this 
application is not for new water.  The same amount of water below CRMWD’s water 
rights can be taken by LCRA after the amendment as before.  The contract 
provision does not provide standing but is an agreement between the parties. 
 
Keith and Helen Weber: 
 
Keith and Helen Weber have a pending application for nine acre feet of water per 
annum from the Colorado River.  They argue that the application was declared 
administratively complete on January 2, 2003 and that approving this amendment 
would have an adverse effect on the Webers’ pending application.  They further 
argue that granting LCRA’s application will allow LCRA to use water which is now 
available to downstream water users, such as the Webers.  The Webers state that 
the TCEQ has changed the priority date of other applications for amendments to 
add diversion points to the date of filing that application. 
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Recommendation:  Deny.  Commission records indicate that the Webers have 
withdrawn their application. 
 
Sierra Club: 
 
The Lone Star Chapter of the Sierra Club is a non-profit organization dedicated to 
protecting natural resources and the right of people to use and enjoy these 
resources.  The members share the goals of protecting fish and wildlife and enjoy 
the fish and wildlife resources of Texas.  Sierra Club is concerned that this 
application will divert water much further upstream than has historically been 
authorized, with an early priority date, which could impact persons’ enjoyment of 
these resources. It is also concerned about how this application will impact the 
conditions to protect the environment in LCRA’s Water Management Plan (WMP).  
And, Sierra Club states that movement of water diversions upstream, as sought 
pursuant to the application, would decrease river flows and worsen the already 
unacceptable conditions.  Water quality would be reduced and the flows would not 
be enough to protect fish and wildlife resources. 
 
Recommendation.  Deny.  Sierra Club does not name a member who would have 
standing in his own right as an affected person. 
 
National Wildlife Federation: 
 
NWF makes the same arguments that Sierra Club makes but also does not name a 
member that would have standing in his own right as an affected person. 
 
Recommendation:  Deny.  NWF does not name a member who would have standing 
in his own right as an affected person. 
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IV. CONCLUSION 

 
Grant the hearing requests of the City of Austin and STPNOC and STP Owners. 
Deny the hearing requests of CRMWD, the Webers, NWF, and Sierra Club. 
 

Respectfully submitted, 
 
Richard A. Hyde, P.E. 
Executive Director 
 
Caroline Sweeney, Deputy Director 
Office of Legal Services 
 
Robert Martinez, Director 
Environmental Law Division 

 

by___________________________ 
Robin Smith 
State Bar of Texas No. 18645600 
Environmental Law Division, MC 173 
P.O. Box 13087 
Austin, Texas 78711 3087 
(512) 239-0463 
(512) 239-0606 (FAX) 
Robin.Smith@tceq.texas.gov 

CERTIFICATE OF SERVICE 

 
I hereby certify that on this 15th day of August, a true and correct copy of the 
Executive Director’s Response to Hearing Requests was filed with the Chief Clerk of 
the Texas Commission on Environmental Quality and sent to the persons on the 
attached Mailing List. 
 
 

____________________________ 
Robin Smith, Staff Attorney 
Environmental Law Division
  



MAILING LIST 
LOWER COLORADO RIVER AUTHORITY 

DOCKET NO. 2016-0531-WR; CERTIFICATE OF ADJUDICATION NO. ADJ 
5434 

 
FOR THE APPLICANT: 
Lyn Clancy 
Associate General Counsel 
Lower Colorado River Authority 
P.O. Box 220 
Austin, Texas 78767-0220 
Tel: (512) 473-3378 
Fax: (512) 473-4010 
lyn.clancy@lcra.org 
 
FOR THE EXECUTIVE DIRECTOR: 
via electronic mail: 
 
Todd Galiga, Senior Attorney 
Texas Commission on Environmental 
Quality 
Environmental Law Division, MC-173 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-0600 
Fax: (512) 239-0606 
todd.galiga@tceq.texas.gov 
 
Sarah Henderson, Technical Staff 
Texas Commission on Environmental 
Quality 
Water Availability Division, MC-160 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-2535 
Fax: (512) 239-2214 
sarah.henderson@tceq.texas.gov 
 
Brian Christian, Director 
Texas Commission on 
Environmental Quality 
Small Business and Environmental 
Assistance Division 
Public Education Program, MC-108 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4000 
Fax: (512) 239-5678 
brian.christian@tceq.texas.gov 

FOR PUBLIC INTEREST COUNSEL: 
via electronic mail: 
 
Vic Mcwherter, Acting Public Interest 
Counsel 
Texas Commission on Environmental 
Quality 
Public Interest Counsel, MC-103 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-6363 
Fax: (512) 239-6377 
vic.mcwherter@tceq.texas.gov 
 
FOR ALTERNATIVE DISPUTE 
RESOLUTION: 
via electronic mail: 
 
Kyle Lucas 
Texas Commission on Environmental 
Quality 
Alternative Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4010 
Fax: (512) 239-4015 
kyle.lucas@tceq.texas.gov 
 
FOR THE CHIEF CLERK: 
via electronic filing: 
 
Bridget C. Bohac 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-3300 
Fax: (512) 239-3311 

mailto:lyn.clancy@lcra.org
mailto:todd.galiga@tceq.texas.gov
mailto:sarah.henderson@tceq.texas.gov
mailto:brian.christian@tceq.texas.gov
mailto:vic.mcwherter@tceq.texas.gov
mailto:kyle.lucas@tceq.texas.gov


REQUESTER(S): 
Carolyn Ahrens 
Booth Ahrens & Werkenthin PC 
206 E 9th St, Ste 1501 
Austin, TX 78701-4423 
carolyn@baw.com 
mhenley@baw.com 
 
Myron Hess 
National Wildlife Federation 
44 East Ave, Ste 200 
Austin, TX 78701-4385 
hess@nwf.org 
 
Ken Kramer 
Director, Sierra Club Lone Star 
Chapter 
4204 Sinclair Ave 
Austin, TX 78756-3527 
lonestar.chapter@sierraclub.org 
ken.kramer@sierraclub.org 
 
Kenneth Ramirez 
Brown Mccarroll Llp 
111 Congress Ave, Ste 1400 
Austin, TX 78701-4093 
kramirez@mailbmc.com 
 
Gwendolyn Hill Webb 
Attorney At Law 
Webb & Webb 
PO Box 1329 
Austin, TX 78767-1329 
g.hill.webb@webbwebblaw.com 
 
Fred B. Werkenthin Jr. 
Booth Ahrens & Werkenthin PC 
206 E 9th St, Ste 1501 
Austin, TX 78701-4423 
fbw@baw.com 
sec2@baw.com 
 
INTERESTED PERSON(S): 
Patricia Erlinger Carls 
Carls McDonald & Dalrymple LLP 
901 S Mopac Expy Bldg 1 Ste 280 
Austin, TX 78746 
tcarls@cmcdlaw.com 

David Frederick 
Lowerre Frederick Perales Allmon & 
Rockwell 
707 Rio Grande St, Ste 200 
Austin, TX 78701-2733 
 
Lee Munz 
Tx State Soil & Water Conservation Bd 
PO Box 658 
Temple, TX 76503-0658 
 
Coleman Rowland 
President, Highland Lakes Group 
12501 Longhorn Pkwy Apt A466 
Austin, TX 78732-1267 
 
Cynthia C. Smiley 
Smiley Law Firm PC 
6000 Shepherd Mountain Cv Unit 2107 
Austin, TX 78730-4910 
cindy@smileylawfirm.com 

mailto:carolyn@baw.com
mailto:mhenley@baw.com
mailto:hess@nwf.org
mailto:lonestar.chapter@sierraclub.org
mailto:ken.kramer@sierraclub.org
mailto:kramirez@mailbmc.com
mailto:g.hill.webb@webbwebblaw.com
mailto:fbw@baw.com
mailto:sec2@baw.com
mailto:tcarls@cmcdlaw.com
mailto:cindy@smileylawfirm.com
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Attachment B 
Map of LCRA’s New Diversion Points and 

Hearing Requestors’ Diversion Points 
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