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BEFORE THE  

TEXAS COMMISSION ON  
ENVIRONMENTAL QUALITY 

 
 

COLORADO RIVER MUNICIPAL WATER DISTRICT’S REPLY TO 
RESPONSES TO REQUESTS FOR CONTESTED CASE HEARING 

 
TO THE HONORABLE COMMISSIONERS: 
 

 The Colorado River Municipal Water District (“CRMWD”), having previously requested 

a hearing in this matter, submits this reply to the Executive Director (“ED”) of the Texas 

Commission on Environmental Quality (“TCEQ”) and the Office of Public Interest Counsel 

(“OPIC”) of TCEQ’s Responses to Requests for Contested Case Hearing.1  In support of its 

standing as an affected person entitled to hearing, CRMWD respectfully shows the 

Commissioners the following: 

I. BACKGROUND AND PROCEDURAL HISTORY 

CRMWD is a Municipal Water District formed pursuant to Article 8280-137 Vernon’s 

Civil Statutes, as amended.  CRMWD is responsible for providing water to its member cities and 

customers.  Its members are the Cities of Big Spring, Odessa, and Snyder.  The Cities of 

Midland, Abilene, San Angelo and other entities are customers of CRMWD.  CRMWD uses 

both surface water and groundwater-based sources to supply water to its members and 

customers.   

CRMWD owns three major water supply reservoirs: Lake J. B. Thomas (“Lake 

Thomas”), E. V. Spence Reservoir (“Spence Reservoir”), and O. H. Ivie Reservoir (“Ivie 

                                                 
1 The Applicant, the Lower Colorado River Authority (“LCRA”) did not oppose CRMWD’s hearing request.  
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Reservoir).  Lake Thomas has an authorized storage amount of 204,000 acre-feet, an annual 

diversion amount of 30,000 acre-feet, and a priority date of August 5, 1946.  Spence Reservoir 

has an authorized storage amount of 488,760 acre-feet, an annual diversion amount of 50,000 

acre-feet, and a priority date of August 17, 1964.  Ivie Reservoir has a storage capacity of 

554,340 acre- feet and an annual diversion amount of 113,000 acre-feet.  Although the permit for 

Ivie Reservoir was granted in 1987, through an agreement with LCRA, CRMWD is authorized to 

impound water in Ivie Reservoir at a March 7, 1938 priority date (the same priority date that 

applies to LCRA’s impoundments of water into Lake Travis and Lake Buchanan).   

Lake Thomas, CRMWD’s most upstream reservoir, is located in Scurry and Borden 

Counties.  Spence Reservoir is in Mitchell and Coke County, approximately 61 miles2 below 

Lake Thomas.  Ivie Reservoir is located in Coleman, Concho, and Runnels counties and is 

approximately 55 miles downstream of Lake Spence, approximately 90 miles above Lake 

Buchanan, approximately 131 miles above Lake Travis, and approximately 244 miles above the 

initial diversion point for the Garwood Irrigation Company water right (Certificate of 

Adjudication No. 14-5434). 

LCRA’s existing Garwood Irrigation Company water right (Certificate of Adjudication 

No. 14-5434, as amended, the “Garwood water right”) authorizes the diversion and use of 

133,000 acre-feet per year of water at a maximum diversion rate of 600 cubic feet per second 

(cfs) for irrigation use in the Garwood district and other uses at two additional diversion points.  

It has a priority date of November, 1, 1900.  The current diversion point for the LCRA Garwood 

water right is approximately 97 miles downstream from the dam at Lady Bird Lake, 244 miles 

                                                 
2  All measurements stated in this reply are straight-line approximations of the distances between the stated 

reservoirs/points.  The distance between these reservoirs/points in river miles are longer depending on the path of 

the watercourse.   
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downstream from the Ivie Reservoir dam, 298 miles downstream from the Spence Reservoir 

dam, and 327 miles downstream from the Lake Thomas dam.  LCRA has requested additional 

upstream diversion points and has proposed various maximum annual diversion amounts at the 

different diversion points. 

In 1998, LCRA and CRMWD entered into an agreement that LCRA would not “require 

CRMWD to pass through any more inflows than would have been required had the 133,000 acre-

feet per year Garwood irrigation water remained at its original diversion point and been used for 

irrigation purposes to the full extent possible.”  No further details of how this would be 

accomplished have been developed by LCRA and CRMWD. 

Senate Bill 3 standards for the Colorado River basin were adopted on August 30, 2012 

and ascribed a priority date of March 1, 2011; therefore, these standards will be applicable to 

diversions and impoundments under LCRA’s proposed application for Certificate of 

Adjudication No. 14-5434E, but not applicable to diversions and impoundments under 

CRMWD’s water rights.  

II. CRMWD’S RIGHT TO PARTY STATUS AND HEARING 

Affected persons are authorized to submit hearing requests for water rights applications 

under Texas Water Code § 11.132(a).  CRMWD timely submitted its request for hearing, 

pursuant to a right to contested case hearing provided by law.  CRMWD’s request complied fully 

with 30 Texas Administrative Code § 55.251(c).  No participant has suggested otherwise.  When 

such a request is submitted by an affected person who presents real controversies, as does 

CRMWD, the Commissioners must grant that person a hearing.  Some, but not all, factors to be 

considered for identifying affected persons are listed in the TCEQ rules at 30 Tex. Admin. Code 
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§ 55.256(c)(1)-(6).  Pursuant to these and other relevant factors, the Commission should 

determine that CRMWD is affected by LCRA’s application and draft permit under consideration 

in this matter, in ways not common to the general public, for the reasons stated below.   

III. IMPACT OF THE PROPOSED AMENDMENT 
AS IT RELATES TO CRMWD’S STANDING 

CRMWD believes that the ED and the OPIC’s assertions that CRMWD cannot be 

adversely affected by the amendment because all of the proposed diversion points are below 

CRMWD’s reservoirs ignores certain nuances of this application.  One is that CRMWD’s Ivie 

Reservoir has the exact same priority date as LCRA’s Lake Travis and Lake Buchanan.  

Therefore, the proposed certificate of adjudication should have language that describes how 

priority calls are allocated between Ivie Reservoir, Lake Travis, and Lake Buchanan.  More 

importantly, after the adoption of Senate Bill 3 standards for the Colorado River, there can be no 

question that operation of the amended certificate of adjudication could adversely affect 

CRMWD.  LCRA’s proposed Certificate of Adjudication No. 14-5434E will be senior to 

CRMWD’s water rights; however, the Senate Bill 3 standards will apply to Certificate of 

Adjudication No. 14-5434E but not CRMWD’s water rights.  The special conditions in 

Certificate of Adjudication No. 14-5434E need to be carefully crafted to prevent LCRA’s 

operations under Certificate of Adjudication No. 14-5434E from impacting CRMWD water 

rights to a greater extent than they could have prior to the amendment.   

Based on these potential impacts, a special condition is needed in the proposed water 

right to require special accounting. This accounting should reduce the amount of water that 

LCRA can call for in a year by adding the water LCRA passes to meet Senate Bill 3 

requirements to the amount of water LCRA diverts at the proposed upstream diversion points.  

For example, assume for illustrative purposes that LCRA takes all of its water authorized under 

Certificate of Adjudication No. 14-5434E at Bastrop.  The maximum annual diversion amount is 

104,776 acre-feet per year, which is equivalent to 144 cfs.  The average base-dry streamflow 

restriction is 317 cfs, which is equivalent to 229,497 acre-feet per year.  To be allowed to divert 

on a daily basis under the amendment, 431 cfs would be required for LCRA to divert its annual 
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amount when only 144 cfs was required before the amendment.  On an annual basis, before the 

amendment, 104,776 acre-feet was required for LCRA to obtain its annual amount, while after 

the amendment 334,273 acre- feet is required for LCRA to obtain its annual amount.  If LCRA is 

allowed to make a priority call to ensure it has sufficient streamflow allowing it to divert, 

without additional special conditions in the amended water right, CRMWD could be required to 

pass approximately three times more water than before the amendment on a daily or annual basis  

than it would have had to pass prior to LCRA’s proposed Certificate of Adjudication No. 14-

5434E. 

A second special condition is needed in Certificate of Adjudication No. 14-5434E 

restricting LCRA from making a priority call for passage of water to an upstream diversion point 

authorized under Certificate of Adjudication No. 14-5434E unless the flow at that diversion point 

already meets the Senate Bill 3 requirements.  Otherwise, LCRA’s proposed amendment would 

be inappropriately imposing Senate Bill 3 requirements on water rights that are not subject to 

Senate Bill 3. 

CRMWD believes Certificate of Adjudication No. 14-5434E also needs a special 

condition to specify how priority calls affecting water rights with a March 7, 1938 priority date 

will be allocated between Lake Travis, Lake Buchannan, and Ivie Reservoir, because they have 

the exact same priority date.  Additionally, CRMWD believes that LCRA should be prohibited 

from making a priority call if flows at the original diversion point for the Garwood water right 

would be sufficient to meet the demand without making a priority call.  Absent this restriction, 

Certificate of Adjudication No. 14-5434E would impact water rights to a greater degree than the 

original Garwood water right prior to this application.   

Finally, CRMWD asserts that it is an affected person and must be allowed to participate 

in a hearing on LCRA’s application because this hearing could result in changes being made to 

the Garwood water right that could make it more onerous to CRMWD. 

IV. CONCLUSION 

For the foregoing reasons, CRMWD respectfully requests that the Commission find that 

CRMWD is an affected person and grant CRMWD’s request for hearing on this application.   
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Submitted Respectfully,  

  

Fred B. Werkenthin, Jr. 

State Bar No. 21182015 
 
BOOTH, AHRENS & WERKENTHIN, P.C. 

206 East 9th Street, Suite 1501 
Austin, Texas   78701 

512.472.3263 
 
ATTORNEYS FOR  

COLORADO RIVER MUNICIPAL WATER 
DISTRICT 
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CERTIFICATE OF SERVICE 
 

I hereby certify, by my signature below, that a true and complete copy of the 
Colorado River Municipal Water District’s Reply to Reponses to Hearing Requests was 

filed with the Chief Clerk of the Texas Commission on Environmental Quality and sent to 

the persons on the attached Mailing List on this the 29th day of August, 2016. 

 

Fred B. Werkenthin, Jr. 
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MAILING LIST 

DOCKET NO. 2016-0531-WR; CERT. OF ADJ. NO 14-5434E 

 

FOR THE APPLICANT: 
Via E-Mail 
Lyn Clancy, Managing Associate General 
Counsel 
Lower Colorado River Authority 
P.O. Box 220, H429 
Austin, TX 78767-0220 
Tel: (512) 473-3378 Fax: (512) 473-
4010 
lynclancy@lcra.org 
 

FOR PUBLIC INTEREST COUNSEL: 
Via E-Mail 
Vic McWherter 
TCEQ, Office of Public Interest Counsel  
MC-103 
P.O. Box 13087 
Austin, TX 78711-3087 
Tel: (512) 239-6363 Fax: (512) 239-
6377 
vic.mcwherter@tceq.texas.gov 

David Wheelock, Manager 
Water Supply Planning &  
Water Resource Management 
Lower Colorado River Authority 
P.O. Box 220, RBC316 
Austin, TX 78767-0220 
Tel: (512) 730-6822 
david.wheelock@lcra.org 

FOR ALTERNATIVE DISPUTE 
RESOLUTION 
Via E-Mail 
Kyle Lucas 
TCEQ, Alternative Dispute Resolution 
MC-222 
P.O. Box 13087  
Austin, TX 78711-3087 
Tel: (512) 239-4010 Fax: (512) 239-
4015 
kyle.lucas@tceq.state.tx.us 
 

FOR THE EXECUTIVE DIRECTOR: 
Via E-Mail 
Todd Galiga, Senior Attorney 
TCEQ, Environmental Law Division 
MC-173 
P.O. Box 13087 
Austin, TX 78711-3087 
Tel: (512) 239-0600 Fax: (512) 239-
0606 
todd.galiga@tceq.texas.gov 

 

FOR THE CHIEF CLERK: 
Via E-filing 
Bridget Bohac 
TCEQ, Office of the Chief Clerk 
MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-3300 Fax (512) 239-3311 

Via E-Mail 
Sarah Henderson, Technical Staff 
TCEQ, Water Availability Division 
MC-160 
P.O. Box 13087 
Austin, TX 78711-3087 
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Tel: (512) 239-2535 
shenders@tceq.state.tx.us 

 

Via E-Mail 
Brain Christian, Director 
TCEQ, Environmental Assistance 
Division 
MC-108 
P.O. Box 13087 
Austin, TX 78711-3087 
Tel: (512) 239-4000 Fax: (512) 239-
5678 
brian.christian@tceq.texas.gov 

 

REQUESTER(S)    INTERESTED PERSON(S): 
Via E-Mail 
Carolyn Ahrens 
Booth, Ahrens & Werkenthin, P.C. 
206 East 9th Street, Suite 1501 
Austin, TX 78705 
carolyn@baw.com 
 

Via E-Mail 
Lee Munz 
Texas State Soil & Water Conservation 
Bd. 
P.O. Box 658 
Temple, TX 76503-0658 
lmunz@tsswcb.texas.gov 

Via E-Mail 
Gwendolyn Hill Webb 
Webb & Webb 
2028 E. Ben White Boulevard 
Austin, TX 78741 
Tel: (512) 472-9990 Fax: (512) 472-
3183 
g.hill.webb@webbwebblaw.com 
 

Via E-Mail 
Cynthia Smiley 
Smiley Law Firm P.C. 
6000 Sheperd Mountain Cv., Unit 2107 
Austin, TX 78730-4910 
cindy@smileylawfirm.com 
 

Via E-Mail 
Reggie James, Director 
Sierra Club, Lone Star Chapter 
1202 San Antonio St. 
Austin, TX 78701 
reggie.james@sierraclub.org 
 

Via E-Mail 
David Frederick 
Lowerre, Frederick, Perales, Allmon & 
Rockwell 
707 Rio Grande St., Ste 200 
Austin, TX 78701-2733 
Tel: (512) 469-6000 
dof@lf-lawfirm.com 
 

Via E-Mail 
Myron J. Hess, Counsel 
National Wildlife Federation 
44 East Ave, Ste 200 
Austin, TX 78752 

Via E-Mail 
Patricia Carls 
Carls McDonald & Dalrymple Llp 
901 S Mopac Expy., Bldg. 1, Suite 280 
Austin, TX 78746 
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hess@nwf.org tcarls@cmcdlaw.com 

Via E-Mail 
Kenneth Ramirez 
Law Office of Ken Ramirez, PLLC 
901 Mopac Expressway South 
 Bld.1, Ste 300 
Austin, TX 78746 
ken@kenramirezlaw.com 

Via Regular Mail 
Coleman Rowland, President 
Highland Lakes Group 
12501 Longhorn Parkway, Apt A466 
Austin, TX 78732-1267 

Via E-Mail 
Ross Richard Crow 
City of Austin 
301 W. 2nd St., Box 1088 
Austin, TX  78767-1329 
ross.crow@austintexas.gov 



EXHIBIT 1
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