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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution
March 10, 2016

TO: Persons on the attached mailing list.

RE: Tri-County Point Property Owners Association
Permit No. WQ0015399001

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request
for contested case hearing or reconsideration is received (see below), the TCEQ
executive director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at Jackson County Memorial Library, 411 North Wells Street,
#121, Edna, Texas.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. A
brief description of the procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of
your request will be based on the information you provide.

The request must include the following:
@) Your name, address, daytime telephone number, and, if possible, a fax number.
(2) If the request is made by a group or association, the request must identify:

(A)  one person by name, address, daytime telephone number, and, if possible,
the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and
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(B)  one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3) The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4) A statement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected
person is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. Your request must
describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that
were raised during the comment period. The request cannot be based solely on issues
raised in comments that have been withdrawn. The enclosed Response to Comments
will allow you to determine the issues that were raised during the comment period and
whether all comments raising an issue have been withdrawn. The public comments
filed for this application are available for review and copying at the Chief Clerk’s office at
the address below.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
comments that you dispute; and 2) the factual basis of the dispute. In addition, you
should list, to the extent possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must
state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.



Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at
http://www.tceq.texas.gov/goto/comments or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the alternative dispute resolution director and set
on the agenda of one of the commission’s regularly scheduled meetings. Additional
instructions explaining these procedures will be sent to the attached mailing list when
this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

Sincerely,

é/mg,j C. Lol

Bridget C. Bohac
Chief Clerk

BCB/Ig

Enclosure
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MAILING LIST

Tri-County Point Property Owners Association
Permit No. WQO0015399001

FOR THE APPLICANT:

Tom Chandler, Operator
Tri-County Point Property Owners
Association

14 County Road 480

Palacios, Texas 77465

David W. Sheblak, P.E.

John D. Mercer & Associates, Inc.
118 East Main Street

Edna, Texas 77957

PROTESTANTS/INTERESTED
PERSONS:

See Attached List.

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Environmental Assistance Division
Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Kathy J. Humphreys, Staff Attorney
Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Sarah A. Johnson, PhD, Technical Staff
Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Vic McWherter, Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087
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EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality
(the Commission or TCEQ) files this Response to Public Comment on the Tri-County
Point Property Owners Association (Tri-County Point POA) application for a new Texas
Pollutant Discharge Elimination System (TPDES) Permit No. WQ0015399001 and the
ED’s preliminary decision on the application. As required by 30 Texas Administrative
Code (TAC) Section 55.156, before this permit is issued, the Executive Director prepares
a response to all timely, relevant and material, or significant comments. The Office of

the Chief Clerk received timely comments from the individuals listed below:

Charles David Anthony Ricky Jackson Jack Nunnelee, Jr.
Rebecca Barker Jack Lindemulder James Pipkin
Tess Flores Bill Martin Peggy Redmond
John Raymond Hamrick Glen Allen Mears Dale Rocarek

This response addresses all timely filed public comments received, whether or
not withdrawn, If you need more information about this permit application or the
wastewater permitting process, please call the TCEQ Public Education Program at 1-
800-687-4040. General information about the TCEQ can be found at our website at

www.tceq.state.gov.
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 onJune 17, 2015 and declared it administratively complete on September 23,

I. Background
A. Description of Facility

Tri-County Point POA has applied for new TPDES Permit No. WQ0015399001,
to authorize the discharge of treated domestic wastewater at a daily average flow not to
exceed 24,000 gallons per day. The facility was previously permitted under TPDES
Permit No. WQ0012880001, which expired on January 1, 2015.

The Tri-County Point Property Owners Association Wastewater Treatment
Facility is an activated sludge process plant operated in the extended aeration mode.
Treatment units include a bar screen, an aeration basin, a final clarifier, a sludge
digester, and a chlorine contact chamber. The facility is in operation.

The effluent limitations in the draft permit, based on a 30-day average, are 20
mg/] five-day biochemical oxygen demand (BODs), 20 mg/1 total suspended solids
(TSS), Report mg/l ammonia-nitrogen (NH3-N), 126 colony forming units (CFU) or
most probable number (MPN) of Escherichia coli (E. coli) per 100 ml, and 2.0 mg/l
minimum dissolved oxygen (DO). The effluent shall contain a chlorine residual of at
least 1.0 mg/1 and.shall not exceed a chlorine residual of 4.0 mg/1 after a detention time
of at least 20 minutes based on peak flow. '

The facility is located approximately 12,000 feet southwest of the intersection of
State Highway 35 and Five Mile Branch, in Jackson County, Texas 77465. The treated
effluent is dischérged to an unnamed drainage ditch; thence to a small lake; thence to a
salt marsh; thence to Carancahua Bay in Segment No. 2456 of the Bays and Estuaries.
The unclassified receiving water uses are minimal aquatic life use for the unnamed
drainage ditch and high aquatic life use for the small lake. The designated uses for
Segment No. 2456 are exceptional aquatic life use, oyster waters, and primary contact

recreation.
B. Procedural Background

The TCEQ received Tri-County Point POA’s application for a new TPDES permit

2015 The
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Notice of Receipt and Intent to Obtain a Water Quality Permit (NORI) was published on
October 28, 2015 in the Jackson County Herald Tribune. The application was
determined technically complete on October 23, 2015. The Notice of Application and
Preliminary Decision (NAPD) was published December 16, 2015 in the Jackson County
Herald Tribune. The comment period for this application closed on January 15, 2016.
This application was administratively complete on or before September 1, 1999;
therefore, this application is subject to procedural requirements adopted pursuant to

House Bill 801, 76th Legislature, 1999,
C. Access to Rules, Laws and Records

Please consult the following websites to access the rules and regulations
applicable to this permit:
e toaccess the Secretary of State website: http://www.sos.state.tx.us;
e for TCEQ rules in Title 30 of the Texas Administrative Code (TAC):

www.sos.state.tx.us/tac/ (select “View the current Texas Administrative Code” on

the right, then “Title 30 Environmental Quality”);

o for Texas statutes: http://www.statutes.legis.state.tx.us/;

e to access the TCEQ website: www.lceq.texas.gov (for downloadable rules in
Adobe PDF format, select “Rules” then “Download TCEQ Rules”);

o for Federal rules in Title 40 of the Code of Federal Regulations: www.ecfr.gov;

and

e for Federal environmental laws: http://www2.epa.gov/laws-regulations.

Commission records on the Application and draft permit are available for viewing
and copying and are located at Jackson County Memorial Library, 411 North Wells
Street, #121, Edna, Texas and at TCEQ’s main office in Austin, 12100 Park 35 Circle,
Building F, 1st Floor (Office of the Chief Clerk), for the current application until final

action is taken.
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II. Comments and Responses

Comment 1:

Multiple commenters expressed general opposition to the draft permit.

Response 1.
The Executive Director acknowledges these comments.

Comment 2:

" Two commenters stated that they did not receive notice of the Tri-County Point
POA’s submission of the permit application. Bill Martin stated that he had “not been
informed of this request” and Glenn Mears stated that he had “seen no publication of

this notice in the POA or newspaper.”

'Response 2:
For this application for a new TPDES permit, Tri-County Point POA provided a

list of landowners located adjacent to the wastewater treatment plant site and
landowners with property on either side of the receiving stream approximately one mile
downstream from the point of discharge. The TCEQ mailed the notices, the NORI and
the NAPD, to the landowners on the map and others on the mailing list for the
application, which is maintained by the Office of the Chief Clerk. Mr. Mears and Mr.
Martin were not on either the map submitted with the application or the mailing list for
this permit prior to their submittal of public comments.

The applicant is required to publish the NORI and NAPD in a local newspaper
regularly published or circulated within each county where the proposed facility or
discharge is located and in each county affected by the discharge. Both the NORI and
NAPD were published in the Jackson County Herald Tribune.

Comment 3:
Several commenters expressed concern regarding the proper operation and

maintenance of the wastewater treatment facility.

Tri-County Point POA
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Response 3:
The TCEQ issues permits that describe the conditions under which the

wastewater treatment facility (WWTF) must operate. For example, the permittee shall at
all times ensure that the facility and all of its systems of collection, treatment, and
disposal are properly operated and maintained. This includes, but is not limited to, the
regular, periodic examination of wastewater solids within the treatment plant by the
operator in order to maintain an appropriate quantity and quality of solids inventory as
described in the various operator training manuals and according to accepted industry
standards for process control. Process control, maintenance, and operations records
shall be retained at the facility site, or shall be readily available for review by a TCEQ
representative, for a period of three years. The permittee shall handle and dispose of
sewage sludge in accordance with 30 TAC Chapter 312 (Sludge Use, Disposal, and
Transportation), and all other applicable state and federal regulations in a manner that
protects public health and the environment from any reasonably anticipated adverse
effects due to any toxic pollutants that may be present in the sludge.

In addition, this Category D facility must be operated by a chief operator or an
operator holding a Category D license or higher. The facility must be operated a
minimum of five days per week by the licensed chief operator or an operator holding the
required level of license or higher. The licensed chief operator or operator holding the
required level of license or higher must be available by telephone or pager seven days
per week, Where shift operation of the wastewater treatment facility is necessary, each
shift that does not have the on-site supervision of the licensed chief operator must be
supervised by an operator in charge who is licensed not less than one level below the
category for the facili‘ty.

- Al WWTFs must be designed, operated, and maintained consistent with
applicable TCEQ rules. These provisions ensure that the WWTF is properly operated

and maintained at all times.

If the facility is found to be out of compliance with the terms or conditions of the
permit, Tri-County Point POA may be subject to enforcement. If anyone experiences any
suspected incidents of noncompliance with the permit or TCEQ rules they may be
reported to TCEQ by calling toll-free 1-888-777-3186 or the TCEQ Region 14 Office in
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Corpus Christi at (361) 825-3100. Citizen complaints may also be filed on-line at

http://www.tceq.state.tx.us/compliance/complaints/index.html. If Tri-County Point

POA fails to comply with all requirements of the permit, it may be subject to

enforcement action.

Comment 4:
Jack Lindemulder and John Hamrick expressed concern over the quality of the

drinking water.

Response 4:
The quality of drinking water is an issue that is not a part of the wastewater

permitting process. The rules and regulations for public water systems are established
by the TCEQ in 30 TAC Chapter 290, Public Drinking Water. The TCEQ Office of
Compliance and Enforcement is responsible for enforcing these rules and can be

contacted at (512) 239-5100.

Comment 5:
Several commenters expressed concern regarding “duties and obligations

associated with said expired permit.”

Response 5.
The expired permit (TPDES Permit No. WQ0012880001) is no longer valid. The

draft permit, if approved, would establish the conditions under which the facility must
operate. The effluent limitations and monitoring requirements in the draft permit
remain mostly unchanged from the expired permit, with the exceptions of flow
monitoring frequency and sample type, and the single grab E. coli bacteria limit and
monitoring frequency. Flow shall be monitored continuously via a totalizing meter in
accordance with 30 TAC Chapter 217.t The E. coli monitoring frequency is in

accordance with 30 TAC Chapter 319, General Regulations Incorporated into Permits,?

=130 TEX: - ADMIN. CODE-§-217.33-

2 30 TEX. ADMIN. CODE § 319.9(1
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and the bacteria limit is based on the U. S. Environmental Protection Agency (EPA)
approved portions of the 2010 Texas Surface Water Quality Standards (TSWQS). In
addition, Other Requirement No. 4 in the expired permit is included as Other
Requirement No. g in the draft permit and provides: “The individual household
pumping units in the collection system are integral components of the treatment system
and not household plumbing; therefore, the permittee is responsible for operation and

maintenance of these units.”

Comment 6:

Several commenters expressed concern regarding the prior obligations of the Tri-
County Point POA and the “Agreement of Purchase” and other promises of the
developer. Commenters were concerned that these prior agreements would not be

enforceable with the issuance of the draft permit.

Response 6: \
The TCEQ does not have the authority to address these types of issues as part of

the wastewater permitting process. While the Texas Legislature has given the TCEQ the
responsibility to protect water quality, the water quality permitting process is limited to
controlling the discharge of pollutants into or adjacent to water in the state and
protecting the water quality of the state’s rivers, lakes, and coastal waters. Any
agreements or obligations between the permittee and a third party are not subject to

TCEQ oversight and are not part of the wastewater permit.

Comment 7:
Several commenters expressed concern over prior unauthorized discharges and

sanitary sewer overflows (SSO) and the potential risk to human health as a result.
Charles Anthony and Glenn Mears stated that they had filed complaints with the TCEQ
regarding SSOs.

Response 7.
The draft permit:
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o prohibits the unauthorized discharge of wastewater or any other waste;3

» requires the permittee to take action to prevent a potentially harmful
discharge;4

e requires the permittee to notify the TCEQ of any unauthorized discharge to
include the steps taken to reduce, eliminate, and prevent recurrence of the
noncompliance or to mitigate its adverse effects;5 and

« requires the permittee to prevent discharge of inadequately treated wastewater

during power failures.®

The WWTF was investigated on November 7, 2013 in response to a complaint
that was received (CCEDS Incident No. 190267). On October 31, 2013, the TCEQ Region
14 office received a call alleging an unauthorized discharge of wastewater. The
complainant alleged that sewage is standing in the bar ditch which can then flow to the
canal and then to the bay. The investigation focused on evaluating compliance relative
to the operation and maintenance of the WWTF's lift stations. Alleged violation Track
No.523551 (unauthorized discharge at lift station) was documented during this
investigation. A notice of violation (NOV) letter was sent to the permittee on January 14,
2014 to facilitate compliance.

Two complaints (CCEDS Incident Nos. 210656 and 210665) were received by the
TCEQ Region 14 Office on February 25, 2015; one complainant alleged that a sewer line
ruptured and was discharging raw sewage into a stormwater drainage ditch which flows
to Carancahua Bay, a second complainant alleged a pumping unit at their residence
located on Catfish Drive was not repaired correctly and sewage discharged onto the
ground. The second complainant also alleged that the Tri-County Point POA was
making the homeowners pay for repairs to the pumping units. The WWTP was

investigated on February 27, 2015 to determine compliance with applicable wastewater

3 Tri-County Point POA Draft Permit, Permit Conditions, Item No. 2(g), page 10; see also, TEX. WATER
CODE § 26.121 (West 2014).

4 Tri-County Point POA Draft Permit, Permit Conditions, Item 2(a), page 9; see also, 30 TEX. ADMIN. CODE
8§ 305.125.

5 Tri-County Point POA Draft Permit, Monitoring and Reporting Requirements, Item No. 7(b)(1), page 7;
see also, 30 TEX. ADMIN. CODE § 305.125(9).

- —— =6 Tri-County RPoint-POA-Draft-Permit,-Operational Requirements, Item.4,-page-13;-see.also,-30.TEX
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treatment regulations. The investigators met with the complainants to evaluate their
allegations during the on-site investigation. Based on the findings of this investigation, a
Notice of Enforcement (NOE) letter was sent to Tri-County POA.

The draft permit does not limit the ability of affected landowners to use common
law remedies for trespass, nuisance, or other causes of action in response to activities
that may or actually do result in injury or adverse effects on human health or welfare,
animal life, vegetation, or property, or that may or actually do interfere with the normal

use and enjoyment of animal life, vegetation, or property.

Comment 8:
John Hamrick expressed concern about the WWTF’s negative impact to property

values.

Response 8:

The TCEQ does not have jurisdiction regarding the effect on property values as a
result of actions taken by this agency, therefore the TCEQ does not have the authority to
address these types of issues as part of the wastewater permitting process. While the
Texas Legislature has given the TCEQ the responsibility to protect water quality, the
water quality permitting process is limited to controlling the discharge of pollutants into
or adjacent to water in the state and protecting the water quality of the state’s rivers,

lakes, and coastal waters. The TCEQ cannot consider issues such as property value.

Comment 9:
Glen Mears and Tess Flores expressed concern that the current WWTF is

insufficient for proposed future expansion and development in the Boca Chica

Subdivision.

Response 9:
The TCEQ does not have the authority to address residential zoning or rate of

housing development construction. However, 30 TAC Chapter 217 rules require the
wastewater collection system and treatment facility adhere to the plans and

specifications approved by the Executive Director, and that its facility plans and
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specifications meet all design requirements in its associated wastewater permit.”
'TCEQ's rules also require Tri-County POA to initiate engineering and financial planning
for expansion and/or upgrading of the domestic wastewater treatment and/or collection
facilities that if the flow measurement for the WWTF reaches 75 percent of the
permitted daily éverage or annual average flow for three consecutive months.8 If the
flow reaches 90 percent of the permitted daily average or annual average flow for three
consecutive months, the Tri-County POA shall obtain necessary authorization from the
Commission to commence construction of the necessary additional treatment and/or
collection facilities.9 Therefore, if in the future, the daily average flow of 24,000 gallons
per day is insufficient for the area served, the Tri-County Point POA may apply for a
major amendment for an increase in permitted flow. The rules define a major
amendment as an amendment that changes a substantive term, provision, requirement,

or a limiting parameter of a permit.1©

Comment 10: _
“Glen Mears, James Pipkin, and Tess Flores expressed disapproval of the actions

of the Tri-County Point POA President, Mr. Stanley Kazwell.

Response 10:
The TCEQ does not have the authority to address these types of issues as part of

the wastewater permitting process. While the Texas Legislature has given the TCEQ the
responsibility to protect water quality, the water quality permitting process is limited to
controlling the discharge of pollutants into or adjacent to water in the state and

protecting the water quality of the state’s rivers, lakes, and coastal waters.

CHANGES MADE TO THE DRAFYT PERMIT IN RESPONSE TO COMMENT

No changes to the draft permit have been made in response to public comment.

7 30 TEX: ADMIN. CODE § 217.5(e).
8 30 TEX. ADMIN, CODE § 305.126(a).

e = = =930 TEX, ADMIN-CODE-§-305:120(Q) e mm oo oo o e
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Respectfully submitted,
Texas Commission on Environmental Quality

Richard A. Hyde, P.E.
Executive Director

Robert Martinez, Director
Environmental Law Division
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Kathy J. Humphreys

Staff Attorney

Environmental Law Division
State Bar No. 24006911

P.O. Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-3417 (phone)

(512) 239-0606 (fax)
REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CERTIFICATE OF SERVICE
I certify that on March 8, 2016, the Executive Director’s Response to Public
Comment for Tri-County Point Property Owner’s Association, TPDES Permit No.

WQ0015399001, was filed with the Texas Commission on Environmental Quality’s
Office of the Chief Clerk.
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Kathy Humphreys, Staff Attorney
Environmental Law Division
State Bar No. 24006911
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