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TO: Persons on the attached mailing list.

RE: FML Sand, LLC
Permit No. WQ0005166000

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request
for contested case hearing or reconsideration is received (see below), the TCEQ
executive director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at F.M. Richards Memorial Library, 1106 South Blackburn
Street, Brady, Texas.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. A
brief description of the procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of
your request will be based on the information you provide.

The request must include the following:
@) Your name, address, daytime telephone number, and, if possible, a fax number.
(2) If the request is made by a group or association, the request must identify:

(A)  one person by name, address, daytime telephone number, and, if possible,
the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and
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(B)  one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3) The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4) A statement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected
person is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. Your request must
describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that
were raised during the comment period. The request cannot be based solely on issues
raised in comments that have been withdrawn. The enclosed Response to Comments
will allow you to determine the issues that were raised during the comment period and
whether all comments raising an issue have been withdrawn. The public comments
filed for this application are available for review and copying at the Chief Clerk’s office at
the address below.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
comments that you dispute; and 2) the factual basis of the dispute. In addition, you
should list, to the extent possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must
state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.



Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at
http://www.tceq.texas.gov/goto/comments or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the alternative dispute resolution director and set
on the agenda of one of the commission’s regularly scheduled meetings. Additional
instructions explaining these procedures will be sent to the attached mailing list when
this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

Sincerely,

é/mg,j C. Lol

Bridget C. Bohac
Chief Clerk

BCB/Ig

Enclosure
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MAILING LIST

for

FML Sand, LLC
Permit No. WQ0005166000

FOR THE APPLICANT:

Mark Redlin, Plant Manager
FML Sand, LLC

P.O. Box 238

Voca, Texas 76887

Mike Melton, Director of Environmental
Fairmount Santrol

8834 Mayfield Road

Chesterland, Ohio 44026

PROTESTANTS/INTERESTED
PERSONS:

John J. Vay, Attorney

Law Office of John J. Vay

600 Congress Avenue, Suite 2800
Austin, Texas 78701

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Environmental Assistance Division
Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Hollis Henley, Staff Attorney

Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Gordon Cooper, Technical Staff
Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Vic McWherter, Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087
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TPDES Permit No. WQ0005166000

APPLICATION by § BEFORE THE

FML Sand, LLC for § TEXAS COMMISSION
TPDES Permit No. § ON
wWQ0005166000 § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality (the
commission or TCEQ) files this response to public comment on the application by FML
Sand, LLC (the applicant) for a new Texas Pollutant Discharge Elimination System
(TPDES) permit, No. WQ0005166000, and on the ED’s preliminary decision on the
application. As required by 30 Texas Administrative Code (TAC) Section 55.156, before
an application is approved, the ED prepares a response to all timely, relevant and
material, or significant comments. The Office of the Chief Clerk timely received a
comment letter from John J. Vay on behalf of John D. Harkey, Jr. and the Mason Trust.
This response addresses all timely public comments received, whether or not withdrawn.
If you need more information about this permit application or the wastewater permitting
process, please call the TCEQ Public Education Program at 1-800-687-4040. General
information about the TCEQ can also be found at our website at www.tceq.texas.gov.

BACKGROUND
Description of Facility

The applicant operates the FML Voca Sand Plant (facility), an industrial sand mining
and processing facility, and has applied to the TCEQ for new TPDES permit No.
WQ0005166000, which would authorize the discharge of process wastewater
commingled with stormwater at an intermittent and variable flow via Outfall 001. The
facility is located at 300 Private Road 685, south of the intersection of State Highway 71
and County Road 216 and west of County Road 216, in McCulloch County, Texas 76887.
The discharge route for Outfall 001 is to an unnamed tributary, thence to Tiger Creek,
thence to San Saba River in Segment No. 1416 of the Colorado River Basin. The
unclassified receiving waters have minimal aquatic life use for the unnamed tributary
and Tiger Creek. The designated uses for Segment No. 1416 are high aquatic life use,
primary contact recreation, and public water supply.

Procedural Background

The TCEQ received the application on June 12, 2015, and declared it
administratively complete on August 21, 2015. The applicant published the Notice of
Receipt and Intent to Obtain a Water Quality Permit in McCulloch County, Texas on
September 9, 2015, in the Brady Standard Herald. The ED completed the technical review
of the application on September 21, 2015, and prepared a draft permit, which if
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approved, would establish the conditions under which the facility must operate. The
applicant published the Notice of Application and Preliminary Decision for a Water
Quality Permit in the Brady Standard Herald twice, once on November 4, 2015, and again
on January 13, 2016. The public comment period closed on February 12, 2016. This
application was administratively complete on or after September 1, 1999; therefore, this
application is subject to the procedural requirements adopted pursuant to House Bill
801, 76th Legislature, 1999.

Access to Rules, Laws and Records

Please consult the following websites to access the rules and regulations applicable
to this permit:
* to access the Secretary of State website: www.sos.state.tx.us;
= for TCEQ rules in Title 30 of the Texas Administrative Code:

www.sos.state.tx.us/tac/ (select “TAC Viewer” on the right, then “Title 30

Environmental Quality”);

= for Texas statutes: www.statutes.legis.state.tx.us;

= to access the TCEQ website: www.tceq.texas.gov/ (for downloadable rules in
Adobe PDF format, select “Rules” then “Download TCEQ Rules”);

= for Federal rules in Title 40 of the Code of Federal Regulations:

www.gpoaccess.gov/cfr/index.html; and

= for federal environmental laws: www.epa.gov/epahome/laws.htm.

Commission records for the application are available for viewing and copying at
TCEQ’s main office in Austin, located at 12100 Park 35 Circle, Building F, 1st Floor, Office
of Chief Clerk (for the current application until final action is taken) or Building E, Room
103, Central File Room (for existing or past permits). The permit application, draft
permit, technical summary, and the ED’s preliminary decision have been available for
viewing and copying at the F.M. Richards Memorial Library, located at 1106 South
Blackburn Street, Brady, Texas.

COMMENTS AND RESPONSES
Comment 1:

Mr. Harkey and the Mason Trust commented that the ED’s technical review of the
application was not adequate and that technology-based limits were established in the
draft permit without a demonstration that the applicant’s treatment technology can
meet the limits. Mr. Harkey and the Mason Trust commented that they do not believe
the applicant’s proposed controls and treatment equipment constitute the best available
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technology. They expressed concern that the applicant did not: (1) identify all pollutant
generating sources and the species of pollutants that may be released from the facility,
(2) identify the extent to which pollutants may be released, nor (3) disclose the
composition of chemicals used at the facility and the extent to which those constituents
may potentially be released at the site. They also questioned the ED’s conclusion that all
sources of process wastewater at the site are characteristically similar in origin and
composition. Mr. Harkey and the Mason Trust stated that the discharge concentration
of total suspended solids (TSS) is unknown because the applicant did not analyze the
wastewater currently generated and stored at the facility, nor can the TSS concentration
be estimated because of the arrangement of the treatment system.

Response 1:

The draft permit contains appropriate technology-based effluent limits, and the
ED’s technical review of the application complies with all applicable laws and rules. The
ED is required to use treatment standards developed by the U.S. Environmental
Protection Agency (EPA) when developing technology-based effluent limits.! Therefore,
the applicant’s current treatment technology does not influence the ED’s decision about
which technology-based limits to include in a permit. The applicant is responsible for
complying with all effluent limits in the draft permit and failure to comply can result in
enforcement against the applicant.

The draft permit includes limits for TSS and pH from 40 Code of Federal
Regulations (CFR) §436.42(a) that represent the level of control required by best
available technology standards for the industrial sand subcategory of the mineral mining
and processing industry.? The ED submits that the limits in the draft permit are more
protective than the EPA’s standards for this industry. Specifically, the draft permit: (1)
includes additional limits for oil and grease based on best professional judgement and
(2) does not include the TSS limit exemption in 40 CFR §436.42(b) for facilities designed
to contain or treat wastewater associated with a 10-year, 24-hour precipitation event.
The applicant is not required to use a specific technology at the facility—rather, any
technology that meets the limits in 40 CFR §436.42 (i.e., the limits in the draft permit)
meets the best available technology standards.

It is important that the ED has enough information to determine which technology-
based standards apply to a discharge. For this reason, the ED collects information about
each facility’s processes, raw materials, and products in the application. The comment
letter correctly states that the ED determined all process wastewaters were
characteristically similar in composition and origin, as noted in the ED’s Statement of
Basis/Technical Summary and Executive Director’s Preliminary Decision. More
specifically, the ED determined that all process wastewaters at the facility are
appropriately regulated by the effluent limitations guidelines in 40 CFR Chapter 436,
Subchapter D - Industrial Sand Subcategory. The ED commonly finds that effluent

1 See 40 CFR §122.44(a)(1) (incorporated by reference at 30 TAC §305.531) and 40 CFR §401.10.

2 The development document for 40 CFR Part 436 states that the best available technology is the same as the best
practicable technology for facilities that use water to sort and classify industrial sand. See Development Document
for Effluent Limitations Guidelines and Standards for the Mineral Mining and Processing Industry Point Source
Category, U.S. Environmental Protection Agency, July 1979, page 429.
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limitations from multiple subcategories apply to a given facility. For example, power
plants regulated under the Steam Electric Power Generating Point Source Category often
produce wastewaters that must be regulated under separate subcategories (e.g., cooling
tower blowdown, low-volume waste sources) and different limits apply depending on
the origin of the waste within a facility. In the case of FML Sand, LLC, all process
wastewaters fit into a single subcategory.

The comment letter correctly states that the applicant may treat the processed sand
and process wastewater with chemicals and additives. However, the application did not
show discharges from the resin-coating process in the technical report or in the facility’s
water balance and flow diagram®. In response to Comment 1, ED staff contacted the
applicant to clarify whether the resin-coating process discharges wastewater and which
chemicals listed in the application may contact wastewater discharged via Outfall 001.
The applicant represented that only Neo Solutions NS6850 and NS6350P come into
contact with the wastewater. These chemicals bind to and settle with suspended solids
as part of the wastewater treatment process. The applicant also represented that: (1) the
resin-coating process is not currently operating and is not expected to operate for the
foreseeable future; (2) the resin-coating process would not discharge wastewater to
Outfall 001 or the retention ponds; (3) the resin-coating process would operate inside of
a building; (4) chemicals are stored in sealed drums and containers inside of a
warehouse; (5) coated sand would be stored in silos until transported off-site; and (6)
the facility has a stormwater pollution prevention plan and a spill prevention, control,
and countermeasures plan which address storage and spills of chemicals and coated
sand at the facility. The ED added Other Requirement No. 4 to the draft permit to ensure
that any discharge from the resin-coating process will be an enforceable violation of the
permit if the process resumes operation.

Comment 2:

Mr. Harkey and the Mason Trust expressed concern that discharges from the facility
will not be protective of public health, aquatic resources, terrestrial life, livestock, and
other environmental and economic resources. They expressed concern that the draft
permit is not sufficiently definite in its terms and conditions to ensure compliance with
applicable water quality standards and regulations. They questioned whether the ED’s
calculated water quality-based limits and the assumptions used to develop those limits
were adequate in the absence of a detailed pollutant analysis. They also stated that the
ED did not perform a screening for total dissolved solids, chloride, and sulfate.

Response 2:

Effluent discharged into water in the state from facilities regulated under the Texas
Pollution Discharge Elimination System (TPDES) is required to meet Texas Surface Water
Quality Standards (TSWQS). ¢ The TCEQ sets and implements the TSWQS to improve and
maintain the quality of water in the state. According to the TSWQS, “[w]ater in the state

3 FML Sand, LLC Application, Attachment T4.
# Codified by rule in 30 Texas Administrative Code (TAC) Chapter 307.
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shall be maintained to preclude adverse toxic effects on human health resulting from
contact recreation, consumption of aquatic organisms, consumption of drinking water
or any combination of the three.”®> Additionally, “[w]ater in the state shall be maintained
to preclude adverse toxic effects on aquatic life, terrestrial life, livestock, or domestic
animals resulting from contact, consumption of aquatic organisms, consumption of
water, or any combination of the three.”¢

The effluent limitations in the draft permit are designed to maintain and protect
the existing instream uses. Discharges that meet the surface water quality standards are
not expected to adversely affect human health, aquatic life, terrestrial life, livestock, or
domestic animals.

The comment letter correctly states that the applicant did not analyze wastewater
samples for comparison to the surface water quality standards. The applicant
represented that discharges from this facility via Outfall 001 will be intermittent and
predominantly consist of stormwater generated by large rainfall events. Because
representative samples of an actual discharge are not currently available, Other
Requirement No. 7 of the draft permit requires the applicant to sample the initial
discharge via Outfall 001 and to report the results to theTCEQ within 90 days.” This
approach ensures that the ED’s evaluation will be based on information that accurately
represents pollutant concentrations in discharges from the site.

The analytical data from the initial discharge will be screened to determine whether
the discharge complies with surface water quality standards using the methods in
Procedures to Implement the Texas Surface Water Quality Standards.® If a pollutant
concentration exceeds 70% of the limit calculated using those methods, then the ED will
amend the permit to include additional requirements for that pollutant. The analytical
data will also be screened for total dissolved solids, chloride, and sulfate using the
methods in Procedures to Implement the Texas Surface Water Quality Standards, and the
ED will amend the permit if additional requirements are necessary. The ED revised Other
Requirement No. 7 to clarify that samples must be analyzed within 60 days and the
analysis submitted within 90 days, regardless of whether the initial discharge occurs
within 60 days from the date of permit issuance.

Mr. Harkey and the Mason Trust correctly stated that water quality-based effluent
limit calculations rely on assumptions. However, the assumptions are conservative and
ensure protective limits. The water quality-based limit calculations include the following
conservative assumptions: (1) 100% of the flow in the receiving waters will come from
the applicant’s facility (i.e., zero dilution in the receiving waters, even during storms); (2)
100% of the toxic potential of non-metals will be realized; (3) the water-effects-ratio for
metals is 1.0 (i.e., 100% of toxic potential of each dissolved metal will be realized); and
(4) the dissolved fraction for certain metals that do not readily bind with suspended
solids is 1.0 (i.e., 100% of the metals will be bioavailable). The ED uses relationships

530 TAC § 307.6 (b)(3).

30 TAC § 307.6 (b)(4).

" See FML Sand, LLC Draft Permit, Other Requirements, Item 7, page 14.

8 TCEQ regulatory guidance document RG-194, Procedures to Implement the Texas Surface Water Quality
Standards, June 2010.
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developed by the U.S. Environmental Protection Agency to calculate the dissolved
fractions of metals that bind with suspended solids.® This approach is necessary because
permit compliance is based on the total recoverable concentration measured in a sample,
but the surface water quality standards for metals apply to the dissolved concentration
instead of the total recoverable concentration.™

The ED revised Other Requirement No. 7 to ensure prompt action related to water
quality-based effluent limits. Because the discharge will be intermittent and stormwater-
driven, the revisions require one sampling event, instead of four. The revisions also
clarify that samples must be analyzed within 60 days of initial discharge, regardless of
whether the initial discharge occurs within 60 days after the date of permit issuance.

Comment 3:

Mr. Harkey and the Mason Trust expressed concern that the applicant will not
perform analytical testing on the initial discharge in an adequate and timely manner.
They also commented that they will not have an opportunity to review and challenge
testing data or the ED’s evaluation of the testing data.

Response 3:

It would be an enforceable violation of the draft permit if the applicant fails to
provide the analytical testing information for the first discharge as required in the draft
permit. There are several ways for an individual to notify the TCEQ if they believe that a
permit holder has failed to comply with the permit or failed to provide information that
may affect the terms and conditions of the permit.

All testing submitted to demonstrate compliance with this permit is required to
meet the requirements of 30 TAC Chapter 25, Environmental Testing Laboratory
Accreditation and Certification."! 30 TAC Chapter 25 has provisions that any lab the
applicant uses must follow when conducting sample testing in order to become
accredited and certified and to maintain that status.

The draft permit states: “Unless otherwise specified in this permit, test procedures
for the analysis of pollutants shall comply with procedures specified in 30 TAC §§
319.11 - 319.12. Measurements, tests, and calculations shall be accurately accomplished
in a representative manner.”*? These sections have detailed requirements for testing
methodology and procedures.

Individuals can submit a formal complaint toll-free at 1-888-777-3186 or by using
the online form available at https://www.tceq.texas.gov/complaints. The TCEQ
investigates all complaints received. You can also request to be placed on a mailing list

9See TCEQ regulatory guidance document RG-194, Procedures to Implement the Texas Surface Water Quality
Standards, June 2010, page 160.

10 See 30 TAC §307.6(c)(5)

1 EML Sand, LLC Draft Permit, Monitoring and Reporting Requirements, Test Procedures, Item 2b, page 5.
12 EML Sand, LLC Draft Permit, Monitoring and Reporting Requirements, Test Procedures, Item 2a, page 5.
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for future permit actions regarding draft permit WQ0005166000 by contacting the TCEQ
Chief Clerk’s office at 512-239-3300. You will have an opportunity to comment during
the comment period for each future permit action. The ED responds to all comments
received.

Commission records are available to the public. You can obtain records by
contacting the TCEQ’s Central File Room at 512-239-2900 or cfrreq@tceq.texas.gov (copy
fees may apply), or by viewing the records in person at the TCEQ’s Austin offices,
Building E, Room 103.

Comment 4:

Mr. Harkey and the Mason Trust expressed concern that the discharge will impair
the receiving waters and violate the TCEQ’s antidegradation policy. They stated that the
receiving wasters are already impaired for bacteria according to the state’s Clean Water
Act §303(d) list, and that the applicant operates a septic system that may contribute to
discharges of bacteria and that the absence of bacteria limits was not supported by
effluent samples.

Response 4:

The ED determined that Tiger Creek and the unnamed tributaries to Tiger Creek
have minimal aquatic life use.” The ED performed an antidegradation review when
evaluating the application. The ED determined that existing water quality uses of the
receiving waters will not be impaired by this permit action, and no significant
degradation of water quality is expected in water bodies with exceptional, high, or
intermediate aquatic life uses downstream.'

Mr. Harkey and the Mason Trust correctly stated that the receiving waters are listed
for bacteria on the state’s Clean Water Act §303(d) list. This information was included
in the ED’s Statement of Basis/Technical Summary and Preliminary Decision and was
considered by the ED when preparing the draft permit. The draft permit does not contain
bacteria limits because the applicant represented that (1) bacteria is not expected based
on facility processes and (2) domestic wastewater will not be discharged via Outfall 001
because it will be treated in an onsite sewage facility (i.e., septic system).*

Onsite sewage facilities are not regulated through individual TPDES permits issued
under Chapter 26 of the Texas Water Code, so the ED did not consider effluent from the
onsite sewage facility when evaluating the application. Rather, permits for onsite sewage
facilities are issued under the provisions of Chapter 336 of the Texas Health and Safety
Code. Procedures for enforcement against failing onsite sewage facilities are provided

13 TCEQ Interoffice Memorandum dated August 28, 2015, from the Standards Implementation Team to the
Industrial Permits Team.

14 TCEQ Interoffice Memorandum dated August 28, 2015, from the Standards Implementation Team to the
Industrial Permits Team.

15 EML Sand, LLC Application, Technical Report 1.1, page 22.
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in 30 TAC Chapter 285. If you have reason to believe that FML Sand, LLC’s onsite sewage
facility is failing, then you may file a complaint according to the procedures in that
chapter.

Comment 5:

Mr. Harkey and the Mason Trust commented that the receiving waters are not able
to convey the volume of water that will be discharged and that properties downstream
of the discharge point may be adversely affected. They noted that the application
discusses variable flows that may exceed 43 million gallons per day.

Response 5:

The commission’s jurisdiction is limited to the issues set out in Chapter 26 of the
Texas Water Code. Therefore, the ED’s review focuses on controlling the discharge of
pollutants and cannot consider how the volume of the discharge will affect downstream
landowners. The applicant represented that the discharge via Outfall 001 will
predominantly consist of stormwater (estimated at 91.8 %) and the remainder of the
discharge will be associated with the process of washing, classifying, and drying sand.
The ED submits that the mine-water management ponds provide capacity for stormwater
detention and retention that was not present in the native condition of the landscape.

Comment 6:

Mr. Harkey and the Mason Trust expressed concern that mine-water management
ponds on the applicant’s property present a risk of breach, overflow, and seepage that
may affect groundwater quality and affect their groundwater wells. They noted that the
application shows infiltration from the ponds, and that at least one of the ponds is
excavated such that water in the nearest pond is in communication with groundwater.

Response 6:

The ED submits that FML Sand, LLC currently operates the facility under a permit
by rule that allows sand and gravel washing without discharge to surface water in the
state.'® The applicant seeks authorization to discharge process wastewater commingled
with stormwater via Outfall 001. Authorization provided by the draft permit would not
represent an increased risk of pollutant discharge to groundwater via the existing ponds.
The ED does not have reason to believe that water resulting from the washing of mined
sand might impair present or potential uses of groundwater or cause a public health
hazard.!” A discharge of pollutants resulting from industrial activities at the site at any
location other than Outfall 001 (e.g., by breach or overflow) would be an enforceable
violation of the draft permit.

16 30 TAC Chapter 321, Subchapter D.
17 See TWC §26.041(c)(1).
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Comment 7:

Mr. Harkey and the Mason Trust expressed concern that the discharge will affect
their property, which is located downstream of the proposed discharge location.
Specifically, they expressed concern that the discharge will cause flooding, erosion,
deposition, nuisance, and poor water quality that might be injurious to human health,
animals, and livestock.

Response 7:

TCEQ was charged by the Texas Legislature to maintain the quality of water in
Texas, consistent with public health and enjoyment; thus, TCEQ’s jurisdiction in a
wastewater permit application is limited to water quality issues set out in Chapter 26 of
the Texas Water Code. The TCEQ is not authorized to consider flooding, erosion, or
deposition as long as water quality is maintained.

The wastewater permit does not allow the permit holder to create or maintain a
nuisance that interferes with a landowner’s use and enjoyment of his or her property.
Also, the scope of the TCEQ’s regulatory jurisdiction does not affect or limit the ability
of a landowner to seek other legal relief in response to activities that interfere with the
landowner’s use and enjoyment of his or her property.

The ED has determined that the draft permit meets the requirements of the TSWQS.
Therefore, the discharge of wastewater in compliance with the proposed permit is not
expected to be injurious to human health, animals, or livestock!'.

Comment 8:

Mr. Harkey and the Mason Trust commented that they do not believe the
application contains all items and information necessary for administrative and
technical completeness under the agency’s rules.

Response 8:

The applicant submitted all information required by 30 TAC §§305.45 (relating to
Contents of Application for Permit) and 305.48 (relating to Additional Contents of
Applications for Wastewater Discharge Permits) that is relevant and material to the
commission’s decision on the application. The application forms provided by the ED are
designed to collect the information necessary to draft an enforceable permit that meets
the requirements of applicable laws and rules.

The application was received by the TCEQ Water Quality Applications Team on
April 2, 2015, and was declared administratively complete on August 21, 2015. A
preliminary technical data completeness review was performed by ED staff on

18 See Response 2.
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September 10, 2015. Based on that technical review, additional technical information
and revised pages of the application were requested via an e-mail sent to the applicant
on September 10, 2015. The applicant responded via e-mail on September 16, 2015, and
provided the information and items that were requested. The application was declared
technically complete on September 24, 2015.

Comment 9:

Mr. Harkey and the Mason Trust commented that they believe the draft permit is
not sufficiently definite in its terms and conditions to ensure that the applicant is held
to the representations it made in the application and during the application process.

Response 9:

The ED submits that the requirements of the draft permit are enforceable under
state and federal law. The applicant can be held to the representations made in the
application because the application is incorporated into the draft permit, except that the
draft permit controls in the event of conflict.”” If the applicant becomes aware that it
failed to submit any relevant facts or submitted incorrect information, it shall promptly
submit such facts or information and failure to disclose relevant facts is grounds for a
permit to be modified, suspended, or revoked.>

Comment 10:

Mr. Harkey and the Mason Trust commented that they believe approval of the
application and issuance of a permit will contravene the intent of the Texas Water
Quality Act (Chapter 26 of the Texas Water Code).

Response 10:

Texas Water Code §26.027 provides the commission authority to issue discharge
permits in the state. The ED determined that existing uses of the unnamed tributaries
and Tiger Creek will be maintained and protected under the draft permit, and that no
significant degradation of water quality is expected in water bodies with exceptional,
high, or intermediate aquatic life uses downstream. This finding is consistent with the
stated policy of the state in TWC §26.003.

19 See FML Sand, LLC Draft Permit, Permit Conditions, Item 10, page 10..
20 See Permit Conditions, 1. on page 7 of the proposed permit.
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Comment 11:

Mr. Harkey and the Mason Trust commented that copies of the complete permit
application, the ED’s preliminary decision, and the draft permit were not available for
viewing and copying at the local public library.

Response 11:

The ED confirmed that copies of the complete application, the ED’s preliminary
decision, and draft permit were not all available to the public during the original
comment period. As a result, the TCEQ required the applicant to make the documents
available, republish notice, and provide an additional comment period. The applicant
republished the Notice of Application and Preliminary Decision in the Brady Standard
Herald on January 13, 2016, and provided copies of the complete application, the ED’s
preliminary decision, and draft permit for public viewing and copying at F.M. Richards
Memorial Library, 1106 South Blackburn Street, Brady, Texas. The public comment
period closed on February 12, 2016.

CHANGES MADE TO THE PERMIT IN RESPONSE TO COMMENT

Other Requirement item No. 4 has been added to the draft permit, which states
that discharges of wastewater from the sand resin coating process is not authorized
under the permit.

The ED revised Other Requirement No. 7 to ensure prompt action related to water
quality-based effluent limits. Because the discharge will be intermittent and stormwater-
driven, the revisions require one sampling event, instead of four. The revisions also
clarify that samples must be analyzed within 60 days of initial discharge, regardless of
whether the initial discharge occurs within 60 days after the date of permit issuance.
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Respectfully submitted,

Texas Commission on Environmental Quality

Richard A. Hyde, P.E.
Executive Director

Robert Martinez, Director
Environmental Law Division

Hollis Henley, Staff Attorney
Environmental Law Division
State Bar No. 24066672

P.O. Box 13087, MC 173
Austin, Texas 78711-3087
Phone: (512) 239-2253

Fax: (512) 239-0606
REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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CERTIFICATE OF SERVICE

I certify that on June 3, 2016, the Executive Director’s Response to Public Comment for
Permit No. WQ0005166000 was filed with the Texas Commission on Environmental
Quality’s Office of the Chief Clerk.

Environmental Law Division
State Bar No. 24066672
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