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August 15, 2016 

TO:  Persons on the attached mailing list. 

RE: Texas Department of Transportation 
TPDES Permit No. WQ0005011000 

Decision of the Executive Director. 

The executive director has made a decision that the above-referenced permit application 
meets the requirements of applicable law.  This decision does not authorize 
construction or operation of any proposed facilities.  Unless a timely request 
for contested case hearing or reconsideration is received (see below), the TCEQ 
executive director will act on the application and issue the permit. 

Enclosed with this letter is a copy of the Executive Director’s Response to Comments.  A 
copy of the complete application, draft permit and related documents, including public 
comments, is available for review at the TCEQ Central office.  A copy of the complete 
application, the draft permit, and executive director’s preliminary decision are available 
for viewing and copying at Pharr District, 600 West Interstate 2, Pharr, Texas 78577. 

If you disagree with the executive director’s decision, and you believe you are an 
“affected person” as defined below, you may request a contested case hearing.  In 
addition, anyone may request reconsideration of the executive director’s decision.  A 
brief description of the procedures for these two requests follows. 

How To Request a Contested Case Hearing. 

It is important that your request include all the information that supports your right to a 
contested case hearing.  You must demonstrate that you meet the applicable legal 
requirements to have your hearing request granted.  The commission’s consideration of 
your request will be based on the information you provide. 

The request must include the following: 

(1) Your name, address, daytime telephone number, and, if possible, a fax number. 

(2) If the request is made by a group or association, the request must identify: 

(A) one person by name, address, daytime telephone number, and, if possible, 
the fax number, of the person who will be responsible for receiving all 
communications and documents for the group; and  
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(B) one or more members of the group that would otherwise have standing to 
request a hearing in their own right.  The interests the group seeks to 
protect must relate to the organization’s purpose.  Neither the claim 
asserted nor the relief requested must require the participation of the 
individual members in the case. 

(3) The name of the applicant, the permit number and other numbers listed above so 
that your request may be processed properly. 

(4) A statement clearly expressing that you are requesting a contested case hearing.  
For example, the following statement would be sufficient: “I request a contested 
case hearing.” 

Your request must demonstrate that you are an “affected person.”  An affected 
person is one who has a personal justiciable interest related to a legal right, duty, 
privilege, power, or economic interest affected by the application.  Your request must 
describe how and why you would be adversely affected by the proposed facility or 
activity in a manner not common to the general public.  For example, to the extent your 
request is based on these concerns, you should describe the likely impact on your health, 
safety, or uses of your property which may be adversely affected by the proposed facility 
or activities.  To demonstrate that you have a personal justiciable interest, you must 
state, as specifically as you are able, your location and the distance between your 
location and the proposed facility or activities. 

Your request must raise disputed issues of fact that are relevant and material to the 
commission’s decision on this application.  The request must be based on issues that 
were raised during the comment period.  The request cannot be based solely on issues 
raised in comments that have been withdrawn.  The enclosed Response to Comments 
will allow you to determine the issues that were raised during the comment period and 
whether all comments raising an issue have been withdrawn.  The public comments 
filed for this application are available for review and copying at the Chief Clerk’s office at 
the address below. 

To facilitate the commission’s determination of the number and scope of issues to be 
referred to hearing, you should: 1) specify any of the executive director’s responses to 
comments that you dispute; and 2) the factual basis of the dispute.  In addition, you 
should list, to the extent possible, any disputed issues of law or policy. 

How To Request Reconsideration of the Executive Director’s 
Decision. 

Unlike a request for a contested case hearing, anyone may request reconsideration of the 
executive director’s decision.  A request for reconsideration should contain your name, 
address, daytime phone number, and, if possible, your fax number.  The request must 
state that you are requesting reconsideration of the executive director’s decision, and 
must explain why you believe the decision should be reconsidered. 



Deadline for Submitting Requests. 

A request for a contested case hearing or reconsideration of the executive director’s 
decision must be received by the Chief Clerk’s office no later than 30 calendar days 
after the date of this letter.  You may submit your request electronically at 
http://www.tceq.texas.gov/goto/comments or by mail to the following address: 

Bridget C. Bohac, Chief Clerk 
TCEQ, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 

Processing of Requests. 

Timely requests for a contested case hearing or for reconsideration of the executive 
director’s decision will be referred to the alternative dispute resolution director and set 
on the agenda of one of the commission’s regularly scheduled meetings.  Additional 
instructions explaining these procedures will be sent to the attached mailing list when 
this meeting has been scheduled.  

How to Obtain Additional Information. 

If you have any questions or need additional information about the procedures 
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040. 

Sincerely, 

 
Bridget C. Bohac 
Chief Clerk 

BCB/ms 

Enclosure

http://www.tceq.texas.gov/goto/comments
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TPDES Permit No. WQ0005011000 
 


Application by Texas Department of 
Transportation for TPDES Permit No. 


WQ0005011000 


§ 
§ 
§ 


BEFORE THE 
TEXAS COMMISSION ON 


ENVIRONMENTAL QUALITY 
 


 
 


EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT 
 
 
The Executive Director (ED) of the Texas Commission on Environmental Quality (the 
Commission or TCEQ) files this Response to Public Comments (Response) on the 
application by the Texas Department of Transportation (TXDOT) for a statewide Texas 
Pollutant Discharge Elimination System (TPDES) combined Phase I and II Municipal 
Separate Storm Sewer System (MS4) Permit No.WQ0005011000 and on the ED’s 
preliminary decision. As required by Title 30 of the Texas Administrative Code (30 
TAC) Section (§) 55.156, before a permit is issued, the ED prepares a response to all 
timely, relevant and material, or significant comments, whether or not any comments 
are withdrawn.  The Office of the Chief Clerk at the TCEQ received timely comment 
letters from the following groups and persons: 


Environment Texas (ET), Galveston Bay Foundation (GBF), Galveston Baykeeper 
(GBK), Houston Audubon, Save our Springs Alliance (SOSA), and Turtle Island 
Restoration Network (TIRN), San Antonio River Authority (SARA), Travis County 
Transportation and Natural Resources (Travis County), Priscilla Long, and Alyssa 
Jordan Marek. 


If you need more information about this permit application or the stormwater 
permitting process, please call the TCEQ Public Education Program, toll free, at 1-800-
687-4040.  General information about the TCEQ can be found at our website at 
www.tceq.texas.gov. 


 


I. Background 


 
Description of Permit 


 
TXDOT operates TXDOT MS4s located in TXDOT right-of-ways (ROWs) throughout the 
state.  This statewide permit authorizes the discharge of stormwater from the TXDOT 
ROWs located within Phase I MS4 areas based on the 1990 U.S. Census data for cities 
and for small MS4s located in “urbanized areas” as established by the 2000 and 2010 
U.S. Census. 


 


Procedural Background 
 
The TCEQ received the application on March 18, 2013; the application was declared 
administratively complete on April 18, 2013, and technically complete on December 4, 
2014. The Applicant published seventeen separate combined Notices of Receipt of 
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Application and Intent to Obtain Water Quality Permit Amendment (NORI)/ Notices of 
Application and Preliminary Decision for Water Quality TPDES Permit Amendment and 
Renewal (NAPD) across the state in English in the Abilene Reporter – News, Amarillo 
Glove – News, Texarkana Gazette, Dallas Morning News, Austin American Statesman, 
Houston Chronicle, Corpus Christi Caller Times, El Paso Times, Laredo Morning News, 
Lubbock Avalanche Journal, Midland Reporter Telegram, The Monitor, San Angelo 
Standard-Times, San Antonio Express- News, Wichita Falls Times Record News, and 
Victoria Advocate between April 7, 2016 and April 15, 2016. 


An alternative language combined NORI/NAPD was published in Spanish in La Voz 
Hispana, La Opinion, Al Dia, Ahora Si, La Voz, El Paso Y Mas, El Editor, El Nuevo 
Heraldo, Conexion, Tiempo, and Revista De Victoria between April 7, 2016 and April 15, 
2016. The public comment period ended on May 16, 2016. This application is subject 
to the procedural requirements adopted pursuant to House Bill 801, 76th Legislature, 
1999. 


Access to Rules, Laws, and Records 
The following websites may be useful: 


Secretary of State website for all administrative rules: www.sos.state.tx.us 
 


TCEQ rules in Title 30 of the Texas Administrative Code: 
www.sos.state.tx.us/tac/ (select “TAC Viewer” on the right, then “Title 30 
Environmental Quality”) 


 
Texas statutes: http://www.statutes.legis.state.tx.us/ 


 
TCEQ website: www.tceq.state.tx.us (for downloadable rules in Adobe PDF 


formats, select “Rules,” then “Current Rules and Regulations,” then 
“Download TCEQ Rules”) 


 
Federal rules in Title 40 of the Code of Federal Regulations: 


http://www.epa.gov/ lawsregs/search/40cfr.html 
 


Federal environmental laws: http://www.epa.gov/lawsregs/laws/index.html 
 
Commission records for this facility are available for viewing and copying at the 
TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, 1st Floor (Office of the 
Chief Clerk, for the current application until final action is taken) or Building E, Room 
103, Central File Room (for existing or past permits). The final application, draft 
permit, and the Fact Sheet and Executive Director’s Preliminary Decision (Fact Sheet) are 
available for viewing and copying for this permit at TXDOT Austin District, 7901 N IH 
35, Austin, Texas 78753 and in TXDOT District Offices across the state. 


II. Comments and Responses 


Comment 1:  ET, GBK, GBF, Houston Audubon, SARA, SOSA, and TIRN comment that 



http://www.sos.state.tx.us/

http://www.sos.state.tx.us/tac/

http://www.statutes.legis.state.tx.us/

http://www.tceq.state.tx.us/

http://www.epa.gov/lawsregs/search/40cfr.html

http://www.epa.gov/lawsregs/laws/index.html.
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the permit should cover all TXDOT roadways in the state, not just those in urbanized 
areas (UAs).  ET, GBK, GBF, Houston Audubon, SOSA, and TIRN also comment that 
articulating the area of responsibility by zip code fails to account for all the regulated 
areas within the UAs. ET, GBK, GBF, Houston Audubon, SOSA, and TIRN comment that 
failure to cover all roadways in the state shifts the burden of responsibility for 
TXDOT’s design flaws to the surrounding communities.  ET, GBK, GBF, Houston 
Audubon, SOSA, and TIRN request TCEQ’s analysis for why the geographic scope 
should be limited to UAs when TXDOT’s own numbers show that every linear mile of 
TXDOT roadways has more than 100,000 “transient” users that should be analogous 
to population. 


Response 1:  MS4 stormwater Phase I regulated entities were identified by resident 
population within city limits.  Phase II regulated entities were identified as UAs, which 
were calculated according to resident population densities from the 2000 and 2010 
U.S. Census data.  TXDOT right-of-ways have no resident population.  The purpose of 
quantifying the transient population was to identify the target population for 
activities associated with minimum control measure (MCM) for public education, 
outreach, and involvement. 


The stormwater regulations do not currently regulate transient population.  
Therefore, the geographic scope of the permit is limited to those areas within Phase I 
city limits above 100,000 in population, and Phase II UAs.  The zip codes used to 
identify the regulated areas in the permit were intended and believed to be 
comprehensive in terms of covering the regulated areas, and the commenters cite no 
specific zip codes that cover regulated portions of the state that were not included in 
the public notices. 


Comment 2:  ET, GBK, GBF, Houston Audubon, SOSA, and TIRN comment that the 
narrowing of TXDOT’s regulated area directly contradicts the Memorandum of 
Understanding (MOU) between TXDOT and TCEQ. 43 TAC § 2.23(e)(ii)(I) of the MOU lists 
project types that are to be coordinated with TCEQ include projects which may encroach 
upon threatened or impaired stream segments designated under Clean Water Act 
(CWA) § 303(d) and/or 5 miles upstream from the designated stream segment.  This 
implies that the geographic scope for this permit would be 5 miles upstream from every 
stream segment designated as impaired under CWA § 303(d) for the state.  SARA 
encourages TCEQ to require coordination with local and regional entities that have 
been parties to the creation of Total Maximum Daily Load (TMDL) and TMDL 
Implementation Plans (I-Plans); and with local municipal MS4 operators. 


Response 2:  Section D.3. of the permit contains specific requirements for discharges 
to impaired waterbodies with a TMDL that require consistency with the approved 
TMDL and TMDL I-Plan.  These requirements include targeted controls, measurable 
goals, identification of benchmarks, annual reports, monitoring or assessment of 
progress, and observing progress toward benchmarks.  TCEQ does not have an 
enforceable mechanism for requiring MS4 permit holders to coordinate with 
stakeholders.  However, TCEQ highly encourages coordination among all TMDL 
stakeholders, including TXDOT, where appropriate. 


Comment 3:  SARA comments that money spent on the education and outreach MCMs 
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should mirror the growing population or be indexed to inflation. 


Response 3: The federal regulations and TPDES MS4 stormwater permits require 
permittees to ensure funding to implement their stormwater management programs 
(SWMP). However, requirements to mirror the funding of a growing population is not 
a federal requirement or a requirement in other TPDES MS4 permits and therefore, is 
not included in the draft permit. (See 40 CFR § 122.26 and 40 CFR § 122.34). 


Comment 4: SARA notes that floatable trash remains a significant statewide issue and 
recommends requiring TXDOT to coordinate with the different river authorities on 
the implementation of their “Don’t Mess with Texas” water campaign. ET, GBF, GBK, 
Houston Audubon, SOSA, and TIRN comment the permit should contain language that 
requires a program to actually reduce the discharge rate of floatables by utilizing 
source controls or structural controls should be included in the permit.  They suggest 
adding the following language from the City of Corpus Christi’s Phase I permit 
(WQ0004200000): 


Floatables.  The permittee shall ensure the implementation of a program to 
reduce the discharge of floatables (e.g. litter and other human generated solid 
refuse) into the MS4 which shall include source controls and where necessary 
structural controls and other appropriate controls. 


Response 4:  The permit requires TXDOT to continue to implement a floatables 
discharge reduction program in areas that previously were permitted under Phase I 
MS4 permits. In those areas TXDOT is required to implement controls to minimize the 
discharge of floatables into the MS4. The amount of floatables collected is reported in 
the annual report submitted to TCEQ. In addition, TXDOT implements public programs 
such as “Don’t Mess with Texas” and “Adopt-a-Highway” to reduce trash across the 
state and reports those activities in its annual report. Requiring TXDOT to coordinate 
with different authorities to implement its outreach program is not a federal 
requirement or a requirement in other TPDES permits and therefore, is not included in 
the draft permit. (See 40 CFR § 122.26 and 40 CFR § 122.34). 
 
In regards to the suggested language, Part IV.A.3. of the draft permit already contains 
the following floatable monitoring language, which is substantially similar, and the ED 
declines to make additional changes: 
 


Floatables monitoring - The permittee shall continue to implement a program to 
reduce the discharge of floatables (e.g. litter and other human generated solid 
refuse) into the MS4, which must include source controls and, where necessary, 
structural controls and other appropriate controls. The amount of material 
collected shall be estimated by weight, volume, or by other practical means. 
Results shall be included in the statewide annual report. 


 
Comment 5:  Travis County requests that the permit require that TXDOT identify any 
permanent placement of fill associated with specific construction project activities on 
land not owned by TXDOT as part of the "common plan of development" for the 
associated road building activity.  Doing so would require the fill site to be addressed 
under its stormwater pollution prevention plan (SWP3) for the construction activity 
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and require permanent stabilization of the fill site before termination of construction 
activities. Travis County also requests that the permit include a special provision that 
requires TXDOT, including its contractors, agents, and primary operator (for the SWP3) 
to ensure that permanent placement of fill material associated with construction 
authorized by the TXDOT MS4 permit not be transported to another property, unless 
TXDOT has written documentation that the property owner is authorized by the local 
jurisdiction to accept fill material.  In this provision, Travis County suggests local 
jurisdictions include municipalities, counties, or special districts with authority over 
stormwater management, floodplain administration, or protection of surface water 
quality. 
 
Response 5: Stormwater discharges associated with TXDOT construction projects are 
permitted under the TPDES Construction General Permit (CGP) (TXR150000), not under 
this permit.  Fill material placed in stockpiles on adjacent private property owners’ 
land does not fall under TXDOT’s CGP authorizations if those stockpiles are not used 
to support TXDOT’s construction activities. The stockpiles on private property would 
not be subject to the CGP, unless they qualified individually as a construction support 
activity. 
 
Comment 6:  ET, GBK, GBF, Houston Audubon, SOSA, and TIRN note that TXDOT 
asserts that oil, grease, and other heavy metals are not discharged from its MS4, but 
only from adjacent MS4s is inconsistent with the science documenting these pollutants 
in roadway runoff. 


Response 6: Roads are important sources of pollutant load to the TXDOT MS4 along 
with pollutants discharged from adjacent MS4s and other illicit discharges. The permit 
requires TXDOT to minimize the discharge of pollutants by implementing structural 
and non-structural controls under each MCM. See Part III.B of the permit. The 
application and draft permit was reviewed by the Water Quality Division Standards 
Implementation Team and the Water Quality Planning Division TMDL team, and it was 
determined that where permit requirements are properly implemented, no significant 
degradation is expected and existing uses will be maintained and protected in 
receiving waterbodies. Also, it was determined that the permit supports statutory and 
regulatory requirements of MS4 permits to:  (1) reduce the discharge of pollutants to 
the maximum extent practicable, (2) effectively prohibit the discharge of non-
stormwater into the MS4, (3) ensure discharges to not cause or contribute to violations 
of water quality standards and, in the future as they are completed; and (4) comply 
with the wasteload allocations and assumptions of any applicable TMDL. 


Comment 7: ET, GBK, GBF, Houston Audubon, SOSA, and TIRN comment that 
TXDOT’s application improperly attempts to lower the CWA standards by assuming 
multiple unclassified waterways in Texas have minimal aquatic life. The commenters 
note that any perennial waterbody in the state should be assumed under Texas Water 
Quality Standards to be primary contact I or at least an exceptional aquatic life 
standard. 


Response 7:  TCEQ assigns aquatic life uses to unclassified waterbodies in Texas 
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based on available data or presumptions based on flow status.  Available data includes 
field assessments and local knowledge of TCEQ regional staff.  Presumptions based on 
flow status are done in accordance with TCEQ’s Procedures to Implement the Texas 
Surface Water Quality Standards (IPs).  Streams that are determined to be intermittent 
are presumed to have minimal aquatic life use.  Streams that are determined to be 
intermittent with perennial pools have a presumed limited aquatic life use and 
perennial streams are presumed to have high aquatic life uses.  Regarding recreational 
uses of waterbodies, all waterbodies (including intermittent streams) are presumed to 
have primary contact recreation, consistent with 30 TAC § 307.4(j)(A) of the Texas 
Surface Water Quality Standards (TSWQS), except where noted in Appendices A and G 
of the TSWQS.  Those exceptions occur due to recreational hazards from shipping, and 
where Recreational Use Attainability Analyses (UAAs) have been performed (UAAs 
include a public participation process and approval by EPA). 
 
As mentioned above, the TCEQ’s IPs, which are developed by TCEQ, include 
stakeholder input and are approved by EPA, include detailed procedures regarding how 
aquatic life uses are assigned.  These procedures ensure consistent and robust 
methods for determining appropriate aquatic life uses to ensure the protection of 
aquatic resources and consistency with anti-backsliding provisions.  Minimal aquatic 
life uses are only assigned to waterbodies that have been determined to be 
intermittent.  Intermittent streams are defined in the TSWQS as “a stream having a 
period of zero flow for at least one week during most years.” 


Comment 8: ET, GBF, GBK, Houston Audubon, SOSA, and TIRN comment that the 
permit narrows the geographic scope of TXDOT’s regulated areas and fails to cover 
areas within the recharge zone of the Barton Springs portion of the Edwards Aquifer, 
as the previous MS4 permit for the Austin District did. 
 
Response 8: The intent of this permit is to cover all the regulated areas that 
previously were regulated by TXDOT’s Phase I MS4 permits and TXDOT’s Phase II MS4 
authorizations. To clarify this, the second paragraph of the first page of the permit 
was revised as follows by adding the underlined text: 
 


…including all regulated areas, except for any agricultural lands, located within 
the TXDOT Right-of Ways (ROWs) throughout the State of Texas served by, or 
otherwise contributing to discharges to the MS4s owned or operated by the 
permittee, located within the urbanized areas (UAs) and within previous TXDOT 
Phase I MS4 areas in the TXDOT districts listed in Attachment 1. 


Comment 9: ET, GBF, GBK, Houston Audubon, SOSA, and TIRN comment that the draft 
permit should include three salamander species that have recently been listed as 
federally endangered or threatened under the Endangered Species Act (ESA). These 
species are: Austin blind salamander, Eurycea waterlooensis; Jollyville Plateau 
salamander, Eurycea tonkawae; and Georgetown salamander, Eurycea naufragia. 
Response 9:  TXDOT must meet the minimum SWMP requirements, regardless of 
whether or not stormwater discharges to a receiving water that serves as habitat for a 
listed species.  The permit requires compliance with water quality standards that have 
been approved by EPA for all areas of the state.  These water quality standards are 
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established in accordance with 30 TAC Chapter 307 to protect both aquatic and 
aquatic dependent species.  Water quality standards approved by EPA are reviewed and 
analyzed by U.S. Fish and Wildlife Service (FWS) for consistency with ESA mandates. 
 
In addition, the Memorandum of Understanding (MOU) with EPA for National Pollutant 
Discharge Elimination System (NPDES) delegation states that ESA concerns will be 
addressed through interagency coordination and sets out specific procedures to 
accomplish this coordination.  The procedures specify that if FWS has concerns with 
the permit, TCEQ will work with FWS to resolve relevant issues.  See TCEQ/EPA MOU 
Part IV.D., dated September 14, 1998.  A draft copy of the permit was submitted to 
FWS and no comments or request for interagency coordination on ESA issues was 
received from them. 
 
Comment 10: ET, GBF, GBK, Houston Audubon, SOSA, and TIRN comment that the 
section on Edwards Aquifer Rules should be revised and expanded to include specific 
performance measures that are required of TXDOT under these rules. At a minimum, 
the permit should include the language regarding Best Management Practices (BMPs) 
and Measurable Goals under the Edwards Aquifer Rules discussion contained in 
TXDOT’s MS4 application. 
 
Response 10:  The ED declines to make changes to the permit in response to this 
comment.  The permit includes a specific requirement that TXDOT comply with the 
Edwards Aquifer Rules (30 TAC Chapter 213), where applicable. This permit language 
corresponds to language in the TPDES Phase II MS4 General Permit TXR040000 and all 
other TCEQ general permits relating to compliance with the Edwards Aquifer Rules. 
 
Comment 11: ET, GBF, GBK, Houston Audubon, SOSA, and TIRN comment that if only 
dry weather testing is required then the permit must include adequate benchmarking. 
To allow a watershed approach in lieu of wet weather monitoring in the permit, but not 
require adequate benchmarking regarding the watershed approach appears to violate 
the CWA because TXDOT does not have the ability by ordinance or contract to ensure 
that other entities continue collecting benchmark data. 
 
Response 11: The federal regulations and other TPDES MS4 stormwater permits do 
not require permittee benchmarking when allowing for a watershed approach in lieu of 
wet weather monitoring and therefore, it is not included in this permit.  TXDOT is 
required to submit an evaluation of each applicable watershed in its year four annual 
report and can use existing stormwater characterization data in its evaluation. 
 
Comment 12: ET, GBF, GBK, Houston Audubon, SOSA, and TIRN note that the spill 
prevention and response requirement that was included in the previous TXDOT Austin 
Phase I MS4 TPDES Permit (WQ0004645000) also is included in the draft permit, but 
that the implementation schedule requirement is not included.  They also comment 
that the draft permit should include a requirement that TXDOT submit an 
implementation schedule for projects identified in coordination with FWS as potential 
projects to prevent spills from entering the aquifer. 
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Response 12: The requirement in the TXDOT Austin Phase I MS4 permit, under the 
Spill Prevention and Response requirement, requires the permittee to “submit an 
implementation schedule for those projects identified, not to exceed Year Five of the 
permit term.”  This requirement was completed under the TXDOT Austin MS4 permit 
in December 2008 and was discussed in the August 28, 2009 TXDOT Austin annual 
report.  Therefore, it is not included in this permit. The requirement to coordinate with 
FWS to determine areas of concern for endangered kart invertebrates was continued 
and revised to require TXDOT to report any coordination of projects with FWS in 
TXDOT’s annual report. 
 
Comment 13: ET, GBF, GBK, Houston Audubon, SOSA, and TIRN comment that the lack 
of wet weather testing to benchmark discharge rates and the lack of numeric limits 
within the permit for discharge rates cannot be said to “reduce the discharge of 
pollutants from the MS4.”  ET, GBF, GBK, Houston Audubon, SOSA, and TIRN request a 
copy of the hydrologic models and research performed by TCEQ in determining that 
the draft permit, with SWMP, would not further degrade impaired waters in the 
Houston District. 
 
Response 13: The MS4 permit has been crafted to ensure consistency with TSWQS for 
stormwater discharges. These discharges are “intermittent and variable” and do not 
lend themselves to hydrologic modeling.  However, the permit requires dry weather 
screening and evaluation of water quality in Phase I MS4 areas where TXDOT was 
previously responsible for outfall or watershed monitoring. Therefore, by including 
appropriate permit limitations and monitoring requirements, the MS4 permit ensures 
consistency with TSWQS and TMDLs to prevent further degradation of impaired waters 
in state waters, as well as in the TXDOT Houston District resulting from discharges 
from regulated MS4 outfalls. 
 
Comment 14: ET, GBF, GBK, Houston Audubon, SOSA, and TIRN comment that Section 
2(g)(1) of the permit should be amended to read as follows: 
 


Minimum Investigation Requirements – The permitttee shall inspect no less than 
25% of the TXDOT MS4 regulated area yearly including inspection for dry 
weather discharges per year to ensure an adequate monitoring and IDDE 
program. Such program to inspect may correspond with the prior requirements 
under Section 2(i)(4) (Identification of Priority Areas) or, as feasible, be in 
addition to such other requirements. 


 
The commenters state that though this language is in the TXDOT SWMP, it is more 
appropriate to include in the permit because:  (1) the SWMP is only proposed, (2) the 
SWMP is easily amended without public input, and (3) the SWMP provides an 
alternative that eliminates a yearly requirement to detect or inspect a certain amount 
of regulated area, thus providing too much flexibility for TXDOT staff to lower the 
percentage of road miles actually inspected. 
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Response 14: For all regulated areas, the permit requires TXDOT to detect, eliminate, 
and inspect illicit discharges into its MS4.  For Phase II areas, those requirements 
correspond to requirements in the TPDES Phase II MS4 General Permit TXR040000. 
TXDOT will inspect all its Phase I MS4 regulated areas at least once every permit term 
and will screen approximately 20% of its outfalls in Phase I areas yearly. In the Phase II 
MS4 areas, TXDOT will continue to develop and implement a source investigation and 
elimination program. 
 
These requirements are listed in the SWMP and are consistent with how MS4 permits 
and SWMPs are developed in Texas. The detailed requirements such as type of BMPs 
and frequencies are typically listed in the SWMP to give permittees flexibility to 
implement their programs. The SWMP is considered a part of the permit, is reviewed 
by TCEQ, and is enforceable.  TXDOT is allowed to make changes to the SWMP.  
However, certain changes such as not meeting a measurable goal or eliminating a BMP 
must be reviewed and approved by TCEQ prior to making the change.  TXDOT is only 
allowed to make minor changes to the SWMP without TCEQ approval, such as making 
editorial corrections, or adding BMPs or requirements to the SWMP. 
 
Comment 15:  Alyssa Jordan Marek is concerned that additional road building will 
affect wetlands and, in turn, cause more local flooding.  Priscilla Long would like to see 
the environmental impact of roads on a specific area and its environment because 
different areas of Texas have different needs. Specifically, she wants to protect our 
wetlands, natural waterways, and prairies in order to preserve our aquifers and 
prevent flooding. 


Response 15: Issuance of this statewide Phase I and Phase II Ms4 permit does not 
waive the responsibility of TXDOT to obtain other local, state, or federal permits 
required for other proposed activities.  Specifically with regard to impacts to 
jurisdictional wetlands or streams, TXDOT is still required to conduct activities and 
obtain authorizations consistent with CWA Section 404, which governs the discharge 
of dredged or fill material into waters of the United States, including wetlands. 


Comment 16: Comments from ET, GBK, GBF, Houston Audubon, SARA, SOSA, and 
TIRN requested that the following items be included in the draft permit: 


1) Numeric performance standards that mimic pre-development hydrology; 


2) A requirement that the 95th percentile storm event should be managed on-site; 


3) A specific date requirement for amending relevant road design manuals; 


4) Include specific green infrastructure requirements; 


5) A requirement that bioretention be evaluated for all repair, redevelopment, or 
development work impacting one acre or more; 


6) Include an enforceable schedule for street sweeping; 


7) Include a specific numeric limit or ceiling on the amount of impervious cover 
for all development and redevelopment; 
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8) Require that all funds related to the public education MCM be indexed by one of 
the following criteria:  Water quality impairments for trash and other pollutants, 
population, or regional roadway mileage; 


9) Require a cumulative approach for redevelopment that would require TXDOT to 
re-examine preexisting siting issues and address the issue of water quality from 
a watershed perspective; and 


10)  In the greater San Antonio and Bexar County areas, the permit should require 
coordination with local and regional entities in the planning, design, and 
development of post-construction stormwater BMPs. 


Response 16:  All of these requests go beyond what is currently required in the 
federal stormwater regulations and current TPDES MS4 stormwater permits. Currently, 
stormwater discharges from regulated MS4s focus on the six applicable MCMs 
(industrial stormwater sources does not apply to TXDOT operations): 
 


1) Public education, outreach, and involvement; 
2) Illicit discharge detection and elimination; 
3) Construction site stormwater runoff control; 
4) Post-construction stormwater management in areas of new development and 


redevelopment;  
5) Pollution prevention and good housekeeping for transportation operations; and 
6) Impaired water bodies and TMDL requirements. 
 


None of the suggested items are required components of any of the required MCMs.  
Therefore, they are not included in the permit. (See 40 CFR §§ 122.26 and 122.34, 
adopted in state regulations at 30 TAC § 281.25). 
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CHANGES MADE TO THE DRAFT PERMIT IN RESPONSE TO COMMENT 


The second paragraph of the first page of the permit was revised by adding the 
underlined text: 
 


…including all regulated areas, except for any agricultural lands, located within 
the TXDOT Right-of Ways (ROWs) throughout the State of Texas served by, or 
otherwise contributing to discharges to the MS4s owned or operated by the 
permittee, located within the urbanized areas (UAs) and within previous TXDOT 
Phase I MS4 areas in the TXDOT districts listed in Attachment 1. 


 
Respectfully submitted, 
 
TEXAS COMMISSION ON ENVIRONMENTAL 
QUALITY 
 
Richard A. Hyde, P.E., Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
 
 
 
By: ________________________ 
Robert Brush 
Attorney 
Environmental Law Division 
State Bar of Texas No. 00788772 
MC-173, P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-5600 
Fax: (512) 239-0606 
E-mail: Robert.Brush@tceq.texas.gov 


 
 


CERTIFICATE OF SERVICE 
 
I certify that on August 10, 2016, the “Executive Director’s Response to Public 
Comment” for Permit No. WQ0005011000 was filed with the Texas Commission on 
Environmental Quality’s Office of the Chief Clerk. 


 
 
 ___________________________ 
 Robert D. Brush, Attorney 
 Environmental Law Division 
 State Bar No. 00788772 
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