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October 28, 2013

Mr. Les Trobman

General Counsel

Texas Commission on Environmental Quality
P.O. Box 13087, MC 100

Austin, Texas 78711-3087

Re: Application of the Brazos River Authority for Water Use Permit No. 5851;
SOAH Docket No. 582-10-4184; TCEQ Docket No. 2005-1490-WR; Certified

Questions
Dear Mr. Trobman:

The State Office of Administrative Hearings (SOAH) administrative law judges
presiding over the above referenced matter have granted a motion by the Brazos
River Authority (BRA) to certify four questions to the Texas Commission on
Environmental Quality (TCEQ)." These questions relate to the application and
timing of application of environmental flow standards to BRA’s pending water
right permit and are as follows:

1. Commission interpretation of the deadlines established by the
Environmental Flows Advisory Committee and Texas Water Code
§11.147(e-3) is needed: Are the timing requirements of these provisions
mandatory?

2. Does Texas Water Code §11.147(e-3) require that newly adopted
environmental flow standards be applied immediately, or may their
implementation be addressed under a §11.147(e-1) “reopener”
provision?

3. Assuming that timing requirements are directory or that application of
new environmental flow standards may be addressed through a
“reopener” provision, which environmental flow standards should be
applied to BRA’s pending application?

4. As a matter of policy, should the Commission consider establishing a
“transition rule” for all applications that have been processed through
technical review or referred to SOAH for contested case hearing, by
which preexisting environmental flow standards might be applied to
pending applications, with SB 3 standards subsequently implemented
through Texas Water Code §11.147(e-1)’s “reopener” provision?

Texas Parks and Wildlife Department (TPWD) is a party to the SOAH
proceeding but only for the limited purpose of addressing the legal treatment of
return flows.” However, TPWD is the state agency charged with primary

' Order No. 21, SOAH Docket 582-10-4184.
2 Order No. 1, SOAH Docket 582-10-4184.

To manage and conserve the natural and cultural resources of Texas and to provide hunting, fishing
and outdoor recreation opportunities for the use and enjoyment of present and future generations.
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responsibility for protecting the state's fish and wildlife resources and charged
with making recommendations to the TCEQ on the scheduling of instream flows
and freshwater inflows for the management of fish and wildlife resources.” It is
in fulfilling these duties that TPWD respectfully submits these comments

regarding the certified questions.

Certified Questions No. 1 and No. 2 have the potential to affect the application
of environmental flow standards to all pending and future water right
applications. Certified Question No. 4 may also affect pending applications and
the participation in permitting decisions by persons interested in pending
applications. TPWD is concerned that answering these questions with
participation limited to parties in this SOAH docket will not allow persons
potentially affected by the answers adequate notice or opportunity to participate
in these important TCEQ decisions. Therefore, in the event that TCEQ agrees to
answer the certified questions, TPWD recommends that, to the extent
practicable, TCEQ limit the answers to the specific facts of the BRA application
or provide adequate public notice and opportunity for all potential affected
persons to file comments in this matter.

Thank you for your consideration of this matter. Should you have any
questions, please do not hesitate to contact me at (512) 389-8899.

Respectfully submitted,

Wzﬁ’wvvﬂ\, / 83@7\,/1,?/]74}/_

Colette Barron Bradsby, Attorney
Texas Parks and Wildlife Department

Cc: Service List

3 Tex. Parks & Wild. Code §12.0011.



SERVICE LIST
BRAZOS RIVER AUTHORITY APPLICATION NO. 5851
TCEQ DOCKET NO. 2005-1490-WR
SOAH DOCKET NO. 582-10-4184

FOR THE BRAZOS RIVER AUTHORITY:
Doug G. Caroom

Susan Maxwell

Emily Rogers

Bickerstaff Heath Delgado Acosta, LLP
3711 S. Mopac Expressway, Building One,
Suite 300

Austin, TX 78746

(512) 472-8021

(512) 320-5638 (fax)
dcaroom@bickerstaff.com
smaxwell@bickerstaff.com
erogers@bickerstaff.com

FOR THE CHIEF CLERK:

Bridget C. Bohac

Office of the Chief Clerk, MC 105

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

512-239-3300

512-239-3311 (fax)

FOR THE ADMINISTRATIVE LAW JUDGES:
William G. Newchurch

Hunter Burkhalter

State Office of Administrative Hearings
300 W. 15™ St., Suite 502

Austin, TX 78701

512-475-4993

512-322-2061 (fax)

FOR THE EXECUTIVE DIRECTOR:

Robin Smith

Ross W. Henderson

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

PO Box 13087

Austin, TX 78711-3087

512-239-0463

512-239-3434 (fax)
robin.smith@tceg.texas.qgov

ross.henderson@tceq.texas.gov

For THE PuBLIC INTEREST COUNSEL:
Eli Martinez

Texas Commission on Environmental
Quality

Public Interest Counsel, MC-103
P.O. Box 13087

Austin, TX 78711-3087
512-239-6363

512-239-6377 (fax)
eli.martinez@tceq.texas.gov

FOR GULF COAST WATER AUTHORITY:
Molly Cagle

Paulina Williams

Baker Botts LLP

98 San Jacinto Blvd., Suite 1500
Austin, TX 78701

512-322-2532

512-322-2501 (fax)
moll.cagle@bakerbotts.com

Ronald J. Freeman

Freeman & Corbett LLP

8500 Bluffstone Cove, Ste. B-104
Austin, TX 78759-7811
512-451-6689

512-453-0865 (fax)
rfreeman@freemanandcorbett.com

FOR THE CITY OF LUBBOCK AND TEXAS
WESTMORELAND CoAL Co.:

Brad B. Castleberry

Lloyd Gosselink Rochelle & Townsend,
pP.C.

816 Congress Ave., Suite 1900

Austin, TX 78701-2442

512-322-5800

512-472-0532 (fax)
bcastleberry@Ilglawfirm.com
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ForR MATTHEWS LAND & CATTLE Co.:
Leonard H. Dougal

Jackson Walker LLP

100 Congress Ave., Suite 1100
Austin, TX 78701-4072
512-236-2000

512-391-2112 (fax)

Idougal@jw.com

FOR THE NATIONAL WILDLIFE FEDERATION:
Myron J. Hess

44 East Ave., Suite 200

Austin, TX 78701-4384

512-610-7754

512-476-9810 (fax)

hess@nwf.org

FOR THE FRIENDS OF THE BRAZOS RIVER,
HELEN JANE VAUGHN, D. WILSON, AND
MARY LEE LILLY, BRAZOS RIVER ALLIANCE,
AND KEN HACKETT:

Richard Lowerre

Marisa Perales

Lowerre Frederick Perales Allmon & Rockwell

707 Rio Grande St., Suite 200
Austin, TX 78701-2719
512-469-6000

512-482-9346 (fax)
rl@LF-lawfirm.com
marisa@If-lawfirm.com

FOR THE CITY OF BRYAN:
Jim Mathews

Mathews & Freeland LLP
PO Box 1568

Austin, TX 78767-1568
512-404-7800
512-703-2785 (fax)
jmathews@mandf.com

FOR THE CITY OF COLLEGE STATION:
Jason Hill

Lloyd Gosselink Rochelle & Townsend, P.C.

816 Congress Ave., Suite 1900
Austin, TX 78701
512-322-5855

512-874-3955 (fax)
jhill@Ilglawfirm.com

For THE CITY OF ROUND RoOCK:
Steve Sheets

Sheets & Crossfield PC

309 E. Main St.

Round Rock, TX 78664-5246
512-255-8877

512-255-8986 (fax)
slsheets@sheets-crossfield.com

For Dow CHEMICAL Co.:

Fred B. Werkenthin, Jr.

Booth, Ahrens & Werkenthin, PC
515 Congress Ave., Suite 1515
Austin, TX 78701-3504
512-472-3263

512-473-2609 (fax)
fow@baw.com

ForR BRADLEY B. WARE, ROBERT STARKS,
WILLIAM & GLADYS GAVRANOVIC, AND
COMANCHE COUNTY GROWERS:
Gwendolyn Hill Webb

Stephen P. Webb

Webb & Webb

P.O. Box 1329

Austin, TX 78767

512-472-9990

512-472-3183 (fax)
g.hill.webb@webbwebblaw.com
s.p.webb@webbwebblaw.com

FOR THE CITY OF GRANBURY, LAKE
GRANBURY WATERFRONT OWNERS, AND
HooD COUNTY:

Jeff Civens

Haynes & Boone LLP

600 Congress Ave., Suite 1300

Austin, TX 78701

512-867-8477

512-867-8640 (fax)
Jeff.civens@haynesboone.com

John Turner

Haynes & Boone LLP

232 Victory Ave.

Dallas, TX 75202
214-651-5671

214-200-0780 (fax)
John.turner@haynesboone.com
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FOR THE CITY OF GRANBURY:

Ken Ramirez

Law Offices of Ken Ramirez, PLLC
111 Congress Ave., Suite 400
Austin, TX 78701

512-681-4456

512-279-7810 (fax)
ken@kenramirezlaw.com

FOR THE Possum KINGDOM LAKE
ASSOCIATION:

John J. Vay

The AL Law Group, PLLC

701A West 14" St.

Austin, TX 78701

512-669-5069

855-669-5069 (fax)
john@allawgp.com

For THE CITY OF HOUSTON:

Ed McCarthy, Jr.

Eddie McCarthy

Jackson, Sjoberg, McCarthy & Townsend,
LLP

711 West 7™ St.

Austin, TX 78701

512-472-7600

512-225-5565 (fax)
emccarthy@jacksonsjoberg.com
emc@jacksonsjoberg.com

FOR NRG TEXAS POWER, LLC:

Joe Freeland

Mathews & Freeland LLP

8140 N. Mopac Expwy., Westpark 11, Suite
620

Austin, TX 78759

512-404-7800

512-703-2785 (fax)
jfreeland@mandf.com

FoOR CHISHOLM TRAIL VENTURES, LP:
Monica Jacobs

Shana Horton

Kelly Hart & Hallman, LLP

301 Congress Ave., Suite 2000
Austin, TX 78701

512-495-6405

512-495-6601 (fax)
Monica.jacobs@kellyhart.com
Shana.horton@kellyhart.com

FOR THE FRIENDS OF LAKE LIMESTONE:
Mark Bissett

13415 Mount Airy Dr.

Cypress, TX 77429

713-213-2581 (phone)
mgbldb@entouch.net

MIKE BINGHAM

1251 C.R. 184
Comanche, TX 76442
254-842-5899 (phone)
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