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INTRODUCTION AND STATEMENT OF THE CASE

Prompted by environmental and business concerns, Texans amended their Constitution in
1993 to allow an ad valorem property tax exemption for any “facility, device, or method for the
control of air, water, or land pollution,” TEX. CONST, art. VIII, § 1-/(a); Tex. H.J. Res. 86, 73d
Leg., R.S., 1993 Tex, Gen. Laws 5576. In the same year, the Texas Legislature authorized the
tax exemption and created a process for obtaining it. See Act of May 10, 1993, 73d Leg., R.S.,
ch. 285, 1993 Tex. Gen. Laws 1322 (current version at TEX. TAX CODE § 11.31),

Section 11,31 of the Tax Code requires local appraisal districts to assess a value and
administer the tax exemption based on the Texas Commission on Environmental Quality’s
(“TCEQ”) determination of whether property qualifies wholly or partly as pollution control.
TEX. Tax CopE § 11.31(d), (i). The Executive Director (“ED”) of the TCEQ makes the initial
“use determination,” which can be appealed to the TCEQ, and TCEQ’s order can be appealed 1o
the district courts of Travis County. fd. § 11.31(e}; TEX. WATER CODE § 5.351, § 5.354.

On May 1, 2008, the ED awarded Applicant Tenaska Gateway Partners Ltd. (“Tenaska
Gateway”) a 100% Positive Use Determination (the “ED’s Original Declslon ) on its
Application No. 07-11914 (the “Application”) for a Positive Use Determination' for the HRSGS
located at Tenaska Gateway’s Gateway Electricity Generating Station (“Gateway”) See
Affidavit of Larry Carlson (“Carlson Aff.”), attached as Exhibit “A” and incorporated herein for
all purposes by reference, Y4, Ex, 4, The ED’s Original Decision was accompanied by an
appropriate Technical Review Document (“Gateway TRD”) evaluating and discussing the ED’s
reasons for his Original Decision. See Carlson Aff., Y4, Ex. 5. At the same time, the ED
awarded 19 other 100% Positive Use Determinations to various other owners of HRSGs, all of
which ultimately become final and non-appealable.’ See Affidavit of Rhonda Gueringer
(“Gueringer Aff.”), attached as Exhibit “B” and incorporated herein for all purposes by
reference, 93, Exs. 1-19.

On May 23, 2008, however, the Rusk County Appraisal District (“County”) appealed the
ED’s Original Dec1s10n concermng Tenaska Gateway s Appllcatlon to the TCEQ. On
December 3, 2008, after massive briefing by the parties” and lengthy consideration by the ED

! Under Texas law, a final Positive Use Determination results in a non-discretionary requirement that County

Assessors and Appraisal Districts afford the subject property a corresponding Pollution Control Exemption from ad
valorem taxation. See, e.g., TEX. TAX CODE §11.31(d), (i).

2 Gateway is a combined-cycle, electricity generating plant which uses heat recovery steam generators

(“HRSGs”) in combination with a steam turbine and also with conventional gas powered turbines to generate
electricity to sell into the ERCOT grid.

’ These included a 100% Positive Use Determination issued for similar HRSGs operated by Tenaska Frontier

Partners, Ltd, (“Tenaska Frontier™). See Carlson Aff, 3, Ex, 3.

4 See Carlson Aff., Y2, n. 1 and Ex. 2. As amended and supplemented by the Carlson Aff, itself, the
Application is incorporated herein for all purposes.

3 TCEQ’s own Public Interest Counsel filed a Response (“PIC Response™) to the ED’s Original Decision on

December 5, 2008, See Carlson Aff, 45, Ex. 6, Under the Texas Water Code, the role of the PIC is described as
follows:
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and his Work Group -- see, e.g., Carlson Aff,, Ex. “7,” the ED’s 12/3/08 Response Brief (“ED
Response Brief”), p. 10 -- the ED sought remand of Tenaska Gateway’s and all other, then-
pending HRSG-related appeals of his prior 100% Positive Use Determinations under “Tier [V,
See, i.e., 30 TAC §17.2(16) (eff. 2/7/2008).7 As the sole basis for remand, the ED affirmatively
represented that “The Executive Director infends to apply the adopted recommendation to all
subsequently filed similar use determination applications, and te those applications currently
pending adjudication.” See ED Response Brief, p. 11, emphasis added. That recommendation,
described by the ED as a “modified version of the calculation presented by Cummings
Westlake,” was as follows:

The thermal efficiency increase or production gain derived from the installation of a
HRSG is approximately 39%. Since this percentage represents the additional amount of
clectrical energy produced for a given heat input, it therefore represents the production
value of the equipment. Based on this production value, the pollution control percentage
of a HRSG installed at a combined-cycle facility is 61%. Staff is therefore
recommending the positive use determination of 61% for the installation of a HRSG in
a combined-cycle facility.

Id. [emphasis in original}.

Notwithstanding the foregoing, on July 10, 2012, after remand was finally, purportedly
granted by the General Counsel of TCEQ, see Carlson Aff, 47, Exs. 8%-9, the ED rendered

§ 5,271 WATER Creation and General Responsibility of the Office of Public Interest Counsel. The office
of public interest counsel is created to ensure that the commission promotes the public's interest. The
primary duty of the office is to represent the public interest as a party to matters before the commission.

é These did not inctude the 19 Positive Use Determinations (including Tenaska Frontier’s} which, by then,

had become final. They only included other HRSG-related “Tier IV 100% Positive Use Determinations by the ED
which, like Tenaska Gateway’s, had been timely appealed by the various Appraisal Districts and/or Counties
impacted. As indicated above, also involved in the overall “HRSG exemption” controversy — but nof this particular
appeal - are a number of “Tier [11” HRSG-related Applications for which 100% Negative Use Determinations were
made originally by the ED and appealed by the HRSGs” owners based on amended regulations (e.g., Tier IV was
eliminated in 2010) having no bearing on this case.

? For reasons stated in Section II. A., below, all references to statutes and regulations refer to those in effect

at the time Tenaska Gateway’s Application was deemed administratively complete in April, 2008, unless otherwise
specifically noted.

8 The General Counsel’s Remand was improper, Even TCEQ’s own Public Interest Counsel (“PIC”} agrees

that, “The Tax Code does nof appear to give the Commission the anthority to remand a use determination appeal
before considering the appeal at the next practical Agenda meeting.” See October 4, 2012 Response to Negative
Use Determination (“PIC 2012 Response,” on file herein), p. 8 (citing Denton County Elec. Coop., Inc. v. Pub, Util.
Comm'n of Texas, 818 S.W.2d 490 (Tex. App.-Texarkana 1991, writ denied), and TEX. TAX CODE §11.31(e) (“The
commission shall consider the appeal at the next regularly scheduled meeting of the commission for which adequate
notice may be given,”). Tenaska Gateway had a vested right to the consideration of the full TCEQ in 2008 when the
County’s appeal of the ED’s Original Decision was perfected. TEXAS TAX CODE §11.31(e); 30 TAC §17.25(d)(2)
(2007). Thus, TCEQ’s 2010 enactment of new 30 TAC §17.25(d), see ED’s 2102 Response, p. 13-14, came too late
to affect this appeal. See eg Section ILA., below and PIC 2012 Response, p. 8 (“Appellant submitted its
application for a Tier IV use determination on March 25, 2008, so the 2010 amendments to Chapter 17 do not apply
to this application, including [new] 30 TEX. ADMIN, CODE§ 17.25{(d).”). The ED’s reliance, see ED’s 2012
Response, p. 13, on 30 TAC §10.4(d) (“The general counsel may remand a matter from the commission's agenda 10
the executive director if the executive director or the public interest counsel requests a remand,” emphasis added) is

86629644.6 -2 -



uniform, 100% Negative Use Determinations concerning all pending Tier IV and Tier 111 HRSG-
related appeals of Applications for Use Determinations (the “ED’s Appealed Decision”), but
only on the stated basis that, “Heat recovery steam generators are used solely for production and,
therefore, are not eligible for positive use determination.” See, e.g., Carlson Aff, 7, Ex. 10,
ED’s 7/10/12 Notice of Negative Use Determination, Tenaska Gateway Partners, Ltd.,
Application No. 07-11914, Tellingly, the ED’s Appealed Decision (at least, as transmitied to
Tenaska Gateway) was not accompanied by any Technical Review Document — new or revised -
showing any justification for the changed ruling. See Carlson Aff, 7, c¢f. 30 TAC
§17.25(e)(1)X(A), and Carlson Aff., Y4, Ex. 5; see also Section 1. B., infra

Tenaska Gateway timely perfected its appeal of the ED’s Appealed Decision by filing its
Notice of Appeal on July 30, 2012, See Carlson Aff, §7, Ex. 11. Reply briefs subsequently
were filed by the ED and the County. See, e.g., ED’s October 4, 2012 Response to the Appeals
Filed on the Negative Use Determination for the Heat Recovery Steam Generator Applications
(“ED 2012 Response™) on file herein. Now, in accord with the briefing schedule set out by
TCEQ, and to supplement its Application and Notice of Appeal, Tenaska Gateway files this, its
Response Brief to the reply Briefs of the County and the ED.

I THE _EXECUTIVE DIRECTOR’S APPEALED DECISION IS FATALLY
FLAWED ON ITS FACE.

A. The ED’s Appealed Decision is deveid of required factual basis and
reasoning,

Tenaska Gateway’s Application should be remanded back to the ED for a decision
congistent with statutory requirements and a new technical review and new use determination
that fully lay out the method and formulae vsed to reach the correct percentages for the use
determination. See 30 TAC §17.25(d)(1) and 30 TAC §17.25(e}(1)(A). The ED’s Appealed
Decision runs afoul of the very same problem repeatedly cited by TCEQ’s own Public Interest
Counsel (“PIC”) back in December, 2008:

We take no position on the merits of the Appellant’s issues with the ED’s Decision at this
time because we find that the ED provided no basis for the percentages he concluded
were appropriate. Based on the limited information in the record, we conclude that,
while the ED may reject an applicant’s proposed formula for determining the percentages
of equipment associated with pollution control, he must provide an explanation of the
specific method and analysis used to determine the percentages he recommends. For this
reason, OPIC [Office of Public Interest Counsel] recommends that the Commission
remand this matter for a new technical review and new use determination that fully lays

undercut by all the above, as well as by the fact that this appeal was not on TCEQ’s Agenda at or near the time of
General Counsel’s remand. See Gueringer Aff,, §4, Exs, 20-21. Finally (see ED’s 2012 Response, p. 12), there is
no evidence herein of any actual statutory or TCEQ delegation of remand power to General Counsel which could
have alfected Tenaska Gateway’s Application under Texas Water Code §5.110(d}. There is a remedy for all this as
well; what TCEQ should be hearing, if anything at this late date, is the County’s appeal of the ED’s Original
Decision, and the ED’s Appealed Decision should be regarded as a nullity. This is but one more reason, among the
many others described herein, that this matter should be given the “fresh start” of remand,

86629644.6 -3



out the method and formula used to reach the correct percentage for the use
determination,

See Carlson AT, Ex. “6,” PIC Response, pp. 2-3 (emphasis added).

Using TCEQ’s standards in 2012 when evaluating the ED’s Appealed Decision, TCEQ’s
PIC confirmed nothing has changed:

...[T]he July 10, 2012 letter [the ED’s Appealed Decision] provides no information as to
why the ED no longer considers HRSGs pollution conirol equipment.. ..

See October 4, 2012 Response to Negative Use Determination (“PIC 2012 Response,” on
file herein), p. 12.°

B. The ED affirmatively abandoned all required factual basis and reasoning,

Clearly, the ED has now abandoned not just his reasoning and calculations in the
Gateway TRD and his heavily-considered and analyzed “61% solution” (notwithstanding Work
Group analysis and input), but @l 19 of his prior, final 100% Positive Use Determinations and
supporting calculations, in favor of a single conclusory declaration. See Carlson Aff. ¥7, Ex. 10.
However, after remand, the ED did not conduct or prepare any new technical review of the
Application, in clear violation of 30 TAC §17.25(e)(1):

If the commission remands a use determination to the Executive Director, the Executive
Director shall:

(A) conduct a new technical review of the application which includes an evaluation of
any information presented during the commission meeting'®; and

(B) upon completing of the technical review, issue a new determination....

Instead, on July 9, 2012, the ED merely prepared a so-called “Application Review
Document,” See attached Exhibit “C” (“Gateway ARD”), previously produced in Attachment
“B” to the ED’s 2012 Response) the Gateway ARD simply noted and reiterated — without any
new factual findings or basis -~ the ED’s Appealed Decision that, “Heat recovery steam
generators are used solely for production and, therefore, are not eligible for positive use
determination.”’!  As important, the Gateway ARD established it was not, in fact, a new

¥ Tenaska Gateway disagrees with and denies the PIC’s contention that, somehow, the ED can cure this

deficiency before TCEQ in this appeal hearing. The ED has done what he has done, and that is the subject of this
appeal, The curing, if any, of this “no basis” deficiency can only come through remand, and the required, new
technical review applicable specifically to Gateway’s HRSGs. See 30 TAC §17.25(d)(1) and 30 TAC
§17.25(e)(1)XA), and Section I. B., below.

10 In further support of footnote 9, above, it is instructive to note that new information presented during the

commission meeting on the appeal is only to actually be evaluated afier remand, Thus, while “new” evidence can
support a remand, only the ED’s Appealed Decision and any accompanying new Technical Review Document, if
any (there was none, see below), can support affirmance of the ED's Appealed Decision.

1 Compounding this problem, the ED did not provide Tenaska Gateway a copy of the Gateway ARD,

although Tenaska Gateway did receive a copy of the Gateway TRD.

866296446 .



technical review required by 30 TAC §17.25(e)(1) by expressly noting “Technical Review
Completion Date: 04/30/2008.” Id  This was the date the original Gateway TRD was
completed, and the Gateway TRD actually led to the ED’s Original Decision and Tenaska
Gateway’s 100% Positive Use Determination, Obviously, the ED’s Appealed Decision is totally
undermined if the Gateway TRD is the only technical review supporting it; the two are patently
contradictory and irreconcilable. Therefore, at the very least, this case must be remanded for a
new technical review pursuant to 30 TAC §17.25(e)(1)(A).

As the ED admits in his 2012 Response, multiple parties, including Tenaska Gateway,
have submitted and are continuing to submit specific, “custom” calculations and rationale to
support various relevant considerations and, at least, some partial use determinations for HRSGs
which neither the ED nor TCEQ can ignore. See, e.g, Carlson Aff. 449-13; ED’s 2012
Response, p. 14-15. All parties need to know precisely what considerations went into the ED’s
Appealed Decision in order to know specifically what reasoning to challenge in this
controversy.'> The sole, stated basis flies in the face of the law and evidence (all as discussed
below), but even more important to the question of remand, the ED cites absolutely no specific
evidence to support his conclusion. The ED’s Appealed Decision fails to provide adequate —
much less, the required - notice of either the data or calculations, if any, relied upon; thus, the
ED’s decision should be remanded once again so that all Applicants are given fair notice of the
specific data, calculations and other reasoning they need to appeal. Consistent with 30 TAC
§17.25(e)(1)(A), the fundamental fairness required by the due process clause of the Texas
Constitution also required the ED to explain the basis for the his Appealed Decision in
reasonable detail. Langford v. Employees Ret. Sys., 73 S,W.3d 560, 565-66 (Tex. App.-Austin
2002, pet. denied) (duc process concerns arose when agency failed to give applicant grounds on
which it would rely for its decision and when agency denied application without deliberation).

The ED’s Appealed Decision is wholly, and wrongly, based on factually unsupported ipsi
dixit. The ED now uniformly claims, “HRSGs are not used wholily er partly to prevent, monitor,
or control air, water or land pollution and, therefore, do not provide an environmental benefit,”
ED’s 2012 Response, p. 10 {(emphasis added), despite all the myriad calculations to the contrary,
and his own 19 prior 100% Positive Use Determinations and Gateway TRD. The ED bases his
entire Appealed Decision on this fouchstone presumption; because it is unsupported factually,
and actually contrary to the factual evidence which has been presented, the ED’s Appealed
Decision must be remanded."

2 The question in this appeal is only whether, based on the record being appealed, the ED’s Appealed

Decisien can be upheld; if not, it can only be remanded, 30 TAC §17.25(d)2). This effectively places the burden
of proof in this appeal on the ED and County. Also, because there is no equivalent of a judicial “reverse and render”
with TCEQ, TCEQ cannot affirm the ED’s Appealed Decision based on previously unstated grounds or “new”
findings or evidence. Again, if the ED needs, as he does, to present a different, or even just a clearer and more
supported Decision for the TCEQ to review, even he has no option except remand at this point. fd

13 The October 2, 2012, Brief on Behalf of the County (“P&A Brief”), filed by the County’s appraiser,
Charles Wayne Frazell (ostensibly of the appraisal firm Pritchard & Abbott (“P&A™)), suffers from the same
weaknesses. In the P&A Brief, Mr, Frazell provides no calculations or anything more than a cursory nod te TEX.
Tax CoDE § 11.31(k) before concluding;

86629644.6 -5



C. The ED’s Appealed Decision is grossly inconsistent with past, controlling
precedent,

The difference in the ED’s Appealed Decision and his 19 final Tier IV 100% Positive
Use Determinations for HRSGs arose solely from certain affected Counties’ appeals of his 100%
Positive Use Determinations, It is both unreasonable and arbitrary for substantive regulatory
decisions to differ based solely, or even primarily, on after the fact challenges. Nevertheless, in
rendering the Appealed Decision, after the counties’ appeals, the ED ignored all 19 final Tier IV
HRSG-related 100% Positive Use Determinations as follows:

TCEQ
TCEQ Final
#of Deemed Positive
Company/ HRSGs Appr Use Type of
App. Facility Type of at App- Admin, Determ’n TCEQ Supporting
No. Name County Lquip Facility Date Complete Date Determination | Calculation
HRSG
and Compared
Bastrop Enhanced 100%+ HRSG with Simple
Energy Steam {neg on steam Cycle with
12001 | Partners LP Bastrop Turbine 2 3/18/2008 | 4/8/2008 5/1/2008 turbine) SCR
HRSG
and
Baytown Enhanced 100%+ HRSG; | Output-
Energy Steam (neg on steam based
11970 | Center Chambers Turbine 3 3/25/2008 | 4/8/2008 5/1/2008 turbine) Emissions
HRSG
Calpine and
Construclion Enhanced 100%+ HRSG; | Output-
-Magic Steam {ncg on steam based
11965 | Valley Hidalgo Turbine 2 3/25/2008 | 4/8/2008 512008 turbine) Emissicns

“I believe the majority of people would have voted “NO” on this proposition [“Proposition 2 creating the
current environmental tax exemption,” see P&A Brief, p. 3], if they thought it would include preduction
equipment....” P&A Brief, pp. 4-5 (emphasis in original).

“Since this type of boiler is a major component of production, it is not pellution control equipment.” P&A
Brief, pp. 4.

No evidence is presented of Mr. Frazell’s education, professional qualifications or employment experience. There is
no evidence fo support any of his conclusions in the P&A Brief, or his qualifications to even state them. His
personal opinions and purported policy arguments against tax exemptions — whelly unsupported by any fundamental
factual basis, research or anything other than his own speculation — are irrelevant and, without more; also
incompetent as a legal matter. Whether HRSGs are “a major component of production™ is not even the statutory or
regulatory test at issue: the existence of pollution conirol functions and benefits are. Regardless of whether HRSGs
are deemed involved in “production,” or not, HRSGs still are conclusively recognized by both TCEQ and the Texas
Legislature as having pollution control effects. which entitle them to at least partial ad valorem tax exemptions.
TCEQ should disregard Mr. Frazell’s work product and alleged “briefing” to the contrary.
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HRSG

and
Channel Enhanced 100%+ HRSG; | Output-
Energy Steam (neg on steam based
12016 | Center, LP Harris Turbing 4/1/2008 4/8/2008 5/1/2008 turbing) Emissicns
HRSG
Corpus and
Christi Enhanced 100%+ HRSG; | Output-
Cogeneration Steam (neg on steam based
11968 | LP Nueces Turbine 3/252008 | 4/14/2008 | 5/1/2008 turbing) Emissions
Deer Park HRSG
Energy and
Center Enhanced 100%+ HRSG;, | Output-
Limited Steam (neg on steam based
11967 | Partnership Harris Turbine 3/25/2008 | 4/8/2008 5/1/2008 turbing) Emissions
Florida HRSG
Power and and
Light (FPLE Enhanced 100%+ HR3G; | Output-
Fomey Steam (neg on steam based
11916 | Power Plant) | Kaufman Turbine 3/13/2008 | 4/8/2008 5172008 turbine) Emissions
HRSG
and Compared
Enhanced 100%+ HRSG; | with Simple
Frontera Steam (neg on steam Cycle with
12000 | Generation Hidalgo Turbine 3/18/2008 | 4/8/2008 5/1/2008 turbine) SCR
[RSG
and
Gentex Enhanced 100%+ HRSG; | Output-
Power Steam (neg on steam based
11964 | Corporation | Bastrop Turbine 372572008 | 4/8/2008 5/1/2008 furbine) Emissions
GS Electric
Generating
Cooperative, HRSG
Ine, (and and
Denver City Enhanced 100%+ HRSG; | Output-
Energy Steam (neg on steam based
11972 | Assoc., LP) Yoalkum Turbine 3/27/2008 | 4/8/2008 5/1/2008 turbine) Emissions
HRSG
and Compared
Guadalupe Enhanced 100%+ HRSG; | with Simple
Power Steam (neg on steam Cycle with
11943 | Partners LP Guadalupe | Turbine 371272008 | 4/8/2008 5/1/2008 turbing) SCR
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HRSG

and
Lamar Enhanced 100%+ HRSG; | Output-
Power Steam (neg on steam based
11917 | Partners, LP | Lamar Turbine 3/13/2008 | 4/8/2008 5/1/2008 turbine) Emissions
HRSG
Navasota and
Odessa Enhanced 100%+ HRSG; | Qutput-
Energy Steam (neg on steam based
11927 | Partnets LP Ecior Turbing 4/22/2008 | 4/8/2008 5/1/2008 trbing) Ermissions
NRG Texas 100%+- HRSG; Cutput-
Power - (neg on steam based
12005 | Wharton Harrig HRSG 373172008 | 4/8/2008 5/1/2008 turbing) Bmissions
HRSG
and
NRG Texas- Enhanced 100%+ HRSG; | Cutput-
Cedar Bayou Steam (neg on steam based
12003 | IV Chambers Turbine 3/31/2008 | 4/3/2008 5/1/2008 turbine) Emissions
HRSG
and Compared
Odessa-Ector Erthanced 100%+ HRSG; | with Simple
Power Steam (neg on stcam Cycle with
11942 | Partners, LP [ Ector Turbine 3N272008 | 4/812008 5/1/2008 turbine) SCR
HRSG
and
Enhanced 100%+ HRSG; | Output-
Pasadena Steam (neg on steam based
12015 | Cogeneration | Harris Turbine 4/1/2008 4/8/2008 5/1/2008 turbine) Emissions
HRSG
and Compared
Rio Nogales Enhanced 100%+ HRSG; | with Simple
Power Steam (neg on stcam Cycle with
11921 | Project LP Guadalupe ‘Turbine 3/10/2008 | 4/8/2008 5/1/2008 turbing) SCR
HRSG
and Compared
Tenaska Enhanced 100%+ HRSG; | with Simple
Frontier Steam (ncg on steam Cycle with
11915 [ Partners, Ltd | Grimes Turbine 3/7/2008 4/8/2008 5/1/2008 turbine) SCR
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See Gueringer Aff,, 43, Exs, 1-19,"*

Treating similar properties disparately is the very definition of arbitrary and capricious
action. See, e.g., Contractors Transp. Corp, v, US, 537 F.2d 1160, 1162 (4th Cir, 1976);
Brennan v. Gilles & Cotting, Inc., 504 F.2d 1255, 1264-65 (4th Cir. 1974). Although an agency
is not bound to follow its decisions in prior cases in the same way that a court is, any alteration
of an agency’s prior interpretation must be accompanied by a timely and rational explanation.
Flores v. Employees Rei. Sys., 74 S.W.3d 532, 538-545 (Tex. App.-Austin 2002, pet. denied)
(agency acted arbitrarily and capriciously by failing to give prehearing notice of intention not to
follow previous decisions). Sudden and unexplained change is arbitrary, capricious and an abuse
of discretion, Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 742 (1996). Such is the case here,
where there is no factual explanation for the Executive Director’s action in treating similar
properties in completely different ways,

The ED’s actions are so arbitrary and capricious that they violate both the Tax Code and
the State Constitution. See TEX, Tax Cope § 11.31(g)(2) (requiring pollution control
determinations to be equal and uniform); TEx. CONST. art. VIII, § 1(a) (requiring taxation to be
equal and uniform), Like Texas,” the United States Constitution itself prohibits arbitrary legal
distinctions (and related discrimination) by government when regulating similarly-situated
people or entities. See, e.g., Reynolds v. Sims, 377 U.S. 533, 565 (1964).°  Yet, this is precisely
what the ED did when ignoring his own nineteen (19) prior, and final, 100% Positive Use
Determinations specifically filed under Tier IV.'®  Without an articulated and sufficient
justification, an agency acts arbitrarily any time it treats similarly situated applicants differently.
BMW of N. Am. v. Motor Vehicle Ed, 115 S.W.3d 722, 726 (Tex. App.-Austin 2003, pet. denied).
Also, an agency action that is flatly inconsistent with other decisions of the same agency will be
set aside. Id.; see also Occidental Permian Ltd. v. R.R. Comm 'n, 47 S.W.3d 801, 810-12 (Tex.
App.-Austin 2001, no pet.).!”

1 P&A’s reliance on the September 28, 2005, XTO Energy claim (Use Determination 04-8353) is plainly

misplaced. P&A Brief, p. 3. That claim was decided approximately rwo years before the 2007 amendments which
added Subsections (k)-(m) to Section 11.31 of the Texas Tax Code and resulted in the creation of the ECL/ERL and
the Application itself. Also, the XTO Energy claim was not a “HRSG” clalm,

15 These principles do not (as the ED seems to imply, but never quite says, see, e.g., ED’s 2012 Response, p.

7), “trump” the requirements of TEX, TAX CoDE § 11.31(d) and 30 TAC 17.17(d) requiring the ED’s individual
consideration of each Application and allowing for “custom” calculations of use percentages. See, e.g., ED’s 2012
Response, p. 4. Most certainly, they do not justify, much less require, the ED''s single, uniform Negative Use
Determination for all HRSGs, regardless of circumstances.

16 The ED’s answer is to claim, “We weren’t discriminating: we were just wrong.” See, eg, ED 2012

Response, p. 14-15. However, attempting to change things simply by issuing a new decree at odds with the facts is
the very essence of illegal discrimination, Again, at the very least, remand for a new technical review is
required before the ED can actually implement any change from his Original Decision.

17

The ED resgponds thai these precedents and cases should not control TCEQ’s disposition of this case,
essentially because he has a right to change his mind. ED’s 2012 Response, p. 15, See, however, Section IL, infra.
As tellingly, he states:

The initial 25 positive use determinations were issued in errot.... [Tthere was ne basis for the 100%
positive use delermination,
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Based on the foregoing, the ED’s change of position with utterly no backup, support or
calculated justification is patently “arbitrary and capricious.”'® Such arbitrary actions of the ED
simply cannot stand. Lewis v. Metro Sav. & Loan Ass'n, 550 SSW.2d 11, 16 (Tex, 1977).”

I1. THE EXECUTIVE DIRECTOR’S APPEALED DECISION EFFECTIVELY, AND
IMPERMISSIBLY, REWRITES BOTH TEXAS ©LAW AND TCEQ
REGULATIONS WITHOUT AUTHORITY.

A, The 2008 Amendments of 30 TAC §17 control this case.

Section 11.31 of the Texas Tax Code, specifically subsections (k)-(m), and the version of
30 TAC §17 effective in the latter part of February, 2008, clearly govern this case, which must
be resolved as a “Tier IV” case thereunder. Tenaska Gateway’s Application was filed on March
7, 2008. See Carlson Aff., 97, Ex. 11. Tenaska Gateway’s Application was deemed
administratively complete, and Tenaska Gateway’s rights vested thereunder, on April 8, 2008,
See Carlson Aff,, Ex. 5, The Texas Court of Appeals for the Third District (the same Court that
would hear this appeal) has just recently reconfirmed that “retroactive application of a law is
unconstitutional,.. when it destroys or impairs vested rights.” Mont Belvieu Caverns, LLC, v.
Texas Commission on Environmental Quality, et al., No. 03-11-00442 CV, _ S'W.3d_, 2012

ED’s 2012 Response, p. 15 (emphasis added).

If, indeed, a lack of factual basis was the reason the ED reversed himself (which Tenaska Gateway

explicitly denies, see above), the same reasoning should apply here, and TCEQ should, at least, remand the
Application for a new technical review and some legitimate, factual basis for a decision thereon, See Section LA.
and B., supra. The ED’s reasoning here provides no foundation for the affirmance of the ED’s Appealed Decision
itsell. In fact, as discussed in the Gateway TRD and Carlson Aff., {13, there actually is more than sufficient factual
basis to support a 100% Positive Use Determination for Tenaska Gateway’s HRSGs.
8 TCEQ’s PIC’s argument that TCEQ need not consider the “arbitrary and capricious” legal standard in
reviewing this appeal, PIC 2012 Response, p. 13, is specious. Even the PIC candidly notes, “...any appeal arising
from the Commission’s final action may be evaluated by reviewing courts as to whether the decision is arbitrary and
capricious.” Id. It makes no sense for TCEQ to review this appeal using any standard offier than what a reviewing
court would apply to TCEQ’s own decision herein,

¥ The EI»’s citation of Firsi American Title Insurance Co. v. Stravhorn, 169 5.W.3d 298, 306 (Tex.App.-
Austin 2005), aff'd on other grounds sub nom First Am. Title Ins, Co. v. Combs, 258 S.W.3d 627 (Tex. 2008)
(“Strayhorn”), see ED’s 2012 Response, p. 15, actually supports Tenaska Gateway’s position. As even the ED
notes, id. (sic}, the Third Court only sustained the Comptroller’s tax scheme because it did not contravene the staiute
or any formally promulgated rule. See Strayhorn, 169 8.W.3d at 306, citing Tarrant Appraisal District v. Moore,
845 S.W.2d 820, 823 (Tex. 1993). Such ig clearly not the case here, as the ED’s Appealed Decision directly violates
numerous statutes and rules. See, e.g, Sections II, B. and C., below.

For the same reason, Grocers Supply Co. v. Sharp, 978 S.W.2d 638, 640 (Tex. App.-Austin 1998, pet.
denied), also relied on by the ED (see ED’s 2012 Response, p. 15), also supports Tenaska Gateway’s position,
The Court merely held there that the Compfroller could change his mind regarding his interpretation of rules,
but could not change the actual rules themselves, See Grocers Supply Co. v. Sharp, 978 S.W.2d at 642 (“What is
at issue in this case, then, is the Comptroller’s substitution of one inferpretation of his tule for another, not the
Comptroller’s contravention of one of his rules promulgated under the notice-and-comment precedures of the
Administrative Procedures Act.””) This case involves the exact opposite situation: the ED is rewriting (and so,
violating) rules and statutes by his “blanket” Appealed Decision,
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WL 315576 at 13 (Tex. App — Austin 2012, no pet.) (“Mont Belvier”) In this case, applying any
post-April, 2008 version of governing statutes, rules or regulations would effectively deprive
Tenaska Gateway of its vested, Tier 1V rights, as TCEQ purported to abolish Tier 1V in 2010,
Thus, while there have been several regulatory amendments since the Application was accepted
by the ED as complete (and, in fact, all were also enacted after the ED’s Original Decision), the
laws applicable to April, 2008, must be applied to the Application.

While the sovereign can change its laws by way of Constitutional or statutory revision,
the prohibition against ex post facto laws limits that ability to changes that do not nullify
previously vested rights (in this case, rights that were timely claimed AND should have been
determined by laws and regulations in place long before the 2010 amendments to 30 TAC §172%,
See TEX. CONST, art, I, § 16 (“No bill of attainder, ex post facto law, retroactive law, or any law
impairing the obligation of contracts, shall be made.”); Mont Belvieu, id., and authorities cited
therein, Post-2008 amendments of statutes, rules and regulations were not and could not be
effective to retroactively divest rights which, prior to those amendments: Tenaska Gateway
claimed; the ED granted; and which were then appealed - all under Tier IV.*!

TCEQ’s own Publi¢ Interest Counsel agrees that laws and regulations governing this case
must be those in effect at the time the Application was received by the ED as administratively
complete in April, 2008:

Because Tenaska’s applications were deemed administratively complete on April
8, 2008, after the February 7, 2008, effective date of the Chapter 17 amendments,
the current Chapter 17 rules [those in effect as of April 8, 2008], apply to these
Applications.

See Carlson Aff., Ex. “6,” PIC Response, pp. 2.

Appellant submitted its application for a Tier IV use determination on March 25, 2008
[sic — March 7, 2008], so the 2010 amendments to Chapter 17 do not apply to this

application.... Remanding the matter under a rule that was not in effect when the
Appellant submitted its application-and has no basis in the governing statute-would be
impropet,

* k%

OPIC finds that the rules and statutes in effect when the Appellant submitied its
application should be applied....

Appellant submitted its application in April [sic — March] of 2008, therefore HB 3206
and HB 3544 as well as the 2010 amendments to Chapter 17 abolishing Tier IV would

20 It is not clear why TCEQ did not remand the Application or rule on it at all from December of 2008 until

June of 2012, but whatever the reason, it was under TCEQ's exclusive control. Appellees should not be heard to
claim that this administrative delay gives them the right fo have new laws applied to this case now that did not even
exist in 2008 when the Application was filed and the ED originally ruled.

2 Notably, none of the interested parties have asserted this case is not subject to Tier IV principles.
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not apply to this application, If appeal of the 2012 negative use determinations is granted
and this matter is remanded to the ED for a new use determination, the ED should
process this application as a Tier IV application.

PIC 2012 Response, pp. 8, 10-11.
The ED agrees as well:

HB 3206 and 3544 [the Bills enacting 30 Tax Code §§11.31 (g-1 and (n)]** do not apply
to applications filed prior to January 1, 2009, or to applications filed after January 1,
2009, that received final determinations prior to September 1, 2009.

ED 2012 Response, p. 3, citing HB 3206 § 5 and HB 3544 § 5. There seems to be no
dispute about the fact that Tenaska Gateway’s Application is to be judged according to the law in
effect as of March-April, 2008. See ED’s 2012 Response, p. 4-5. However, the ED’s 2012
Response frequently fails to distinguish explicitly between the law controlling the ED’s rulings
on his “Group 17 Tier IV Applications and later-amended laws and regulations allegedly
controlling his “Group 1I” Tier IIl Applications.” Therefore, to be very clear, political
subdivisions or agencies of the sovereign (like the ED) are not entitled to change their minds
about anything in disregard of statutes the sovereign itself enacted to govern their decisions and
actions. See, e.g., Public Util. Comm'n v. Guif States Utils. Co., 809 S.W.2d 201, 207 (Tex.
1991) (agencies can only act in accord with the statutes which govern them). This,
unfortunately, is precisely what the ED has impermissibly done in his Appealed Decision.

B. The ED’s current, uniform, “absolutely-no-exemption-allowed” decision
ignores the Texas Tax Code and related, consistent regulations.

Subsection (a) of [Texas Tax Code] section 11.31 states that “[a] person is
entitled to an exemption from taxation of all or part of real and personal
property that the person owns and that is used wholly or partly as a facility,
device, or method for the control of air, water, or land pollution.” TEX. TAX
CODE ANN. § 11.31(a). A “facility, device, or method for the control of air, water,
or land pollution,” is defined in subsection (b) of section 11.31 as:

land that is acquired after January 1, 1994, or any structure, building,
installation, excavation, machinery, equipment, or device, and any
attachment or addition to or reconstruction, replacement, or improvement
of that property, that is used, constructed, acquired, or installed wholly or

2 The ED notes these amendments were the basis of his 2010 elimination of Tier IV Applications, among

other things. See ED’s 2012 Response, p. 3.

= For example, the ED relies heavily on 2009’s HB 3206 and 3544 and their addition of TEX, TAX CODE

§11.31(g-1)’s uniformity requirement. See, e.g, ED’s 2012 Response, p. 3. Also, the ED still maintains he can
change his mind relative to the Application and effectively eliminate HRSGs from TixX. TAX CODE ANN. §
11.31(k)(8) and the related Figure: 30 TAC §17.14(a). See ED’s 2012 Response, pp. 15-16. While this latter ¢laim
is addressed more specifically in Section I1. B, and C., below, the authorities in this Section also apply to prevent the
ED from “changing his mind” and revising his rules and regulations in any way that would impair Tenaska
Gateway’s vested rights under the Application.
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partly to meet or exceed rules or regulations adopted by any
environmental protection agency of the United States, this state, or a
political subdivision of this state for the prevention, monitoring, control,
or reduction of air, water, or land pollution.

Id. § 11.31(b),

See Mont Belvieu, 2012 WI. 315576 at 4 [emphasis added]. In 2007, the Texas
Legislature expressly amended Section 11.31 of the Tax Code to add Subsections (k), (1) and
(m), inter alia, to recognize previously unrecognized pollution control functions and benefits of
various, specific equipment. The Texas Legislature literally mandated that TCEQ:

shall adopt rules establishing a nonexclusive list of facilities, devices, or methods
for the control of air, water or land pollution, which must include: ... (8) heat
recovery steam generators.,

TEX. TAX CODE ANN. § 11.31(k). (“Subsection (k)”, emphasis added.)

The Legislature was equally adamant that items may be “removed from the list only if the
Commission finds _compelling evidence to support the conclusion that the item... does not
render pollution control benefits,” TEX. TAX CoDE §11.31(1). In response, TCEQ adopted an
Equipment and Categories List (“ECL”), which included HRSGs. See 30 TAC §17.14(a) and
Figure: 30 TAC §17.14, #B-8. TCEQ also expressly adopted TEX, TAX CODE §11.31(1) as part
of its own regulations. See 30 TAC §17.14(b)2). Thereafter, although required to revisit the
ECL at least once every three years, see TEX. TAX CobE §11.31(1); 30 TAC §17.14(b), to this
very day, TCEQ has never removed HRSGs from its ECL or its successor, the Expedited Review
List (“ERL). See Figure: 30 TAC §17.14(a) (versions eff’ 2008 and 2010).24

HRSGs are eligible for positive use determinations because they have been expressly
defined by statute and regulation as pollution control equipment”> TCEQ has never found
compelling evidence that HRSGs do #of render pollution control benefits.?® Id. Since the ED’s
Appealed Decision, on its face, is in direct conflict with the ECL, ERL and Subsection (k), the
ED’s Appealed Decision must be remanded for reconsideration in light of those governing laws.
The Tax Code completely undercuts the idea that the ED’s 100% negative use determination is
even legally possible for a HRSG:

Notwithstanding the other provisions of this section, if the facility, device or
method for the control of air, water, or land pollution described in an

“ For definitional purposes only, Appellant notes that HRSGs are actually described by TCEQ itself in its

ERL at #B-8 as “[a] counter-flow heat exchanger consisting of a series of super-heater, boiler (or evaporator) and
economizer tube sections, arranged from the gas inlet to the gas outlef to maximize heat recovery from the gas
tarbine exhaust gas.”

25

This is completely appropriate. See, e.g., Carlson Aff, 199-13. Gateway’s HRSGs both save “input” fuel
and reduce “output” air emissions in the form of nitrogen oxide (“NOx™) among other pellutants,

» Significantly, TCEQ did not remove HRSGs from the ECI/ERL despite having Aad to reconsider the
question, at least, in 2010, well after the County’s appeal of the ED’s Original Decision had been perfected and was
awaiting decision by TCEQ.
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application for an exemption under this section is a facility, device, or
method included on_the list adopted under Subsection (k), the executive
director... shall determine that the... facility, device, or method described in the
application IS used WHOLLY OR PARTLY as a facility, device or method for
the control of air, water, or land pollution . ...

TEX. TAX CODE §11.31(m) (“Subsection (m),” emphasis added).”’

Neither TCEQ nor the ED has any power inconsistent with that delegated to them by the
Legislature. Public Util. Comm 'm v. City Pub. Serv. Bd., 53 S.W.3d 310, 312 (Tex. 2001);
Tennessee Gas Pipeline Co. v. Rylander, 80 S.W.3d 200, 203 (Tex. App.-Austin 2002, pet.
denied). To understand their relevant power here, one need only look to TEX. TAX CODE §11.31.
In so doing, the primary objective must be to give effect to the Legislature's intent. State v.
Shumake, 199 S.W.3d 279, 284 (Tex, 2006). The Court should give effect to the Legislature’s
intent “first and foremost” via the statutory text. Lexington Ins. Co. v. Strayhorn, 209 S.W.3d
83, 85 (Tex, 2006). The Court can rely on the plain meaning of the text, unless a different
meaning is supplied by legislative definition or is apparent from context, or unless a plain
meaning leads to absurd or unreasonable results. City of Rockwall v. Hughes, 246 S.W.3d 621,
625-26 (Tex. 2008); see also TEX. GOV'T CODE § 311.011 (“Words and phrases shall be read in
context and construed according to the rules of grammar and common usage,” but “[w]ords and
phrases that have acquired a technical or particular meaning, whether by legislative definition or
otherwise, shall be consirued accordingly.”). These principles take precedence over the
general rule that tax exemptions are strictly construed. Sharp v. Tyler Pipe Indus., Inc., 919
S.W.2d 157, 161 (Tex. App.—Austin 1996, writ denied).?*

Since the subject statutory and regulatory iexts are not ambiguous, it is not even
appropriate to resort to rules of construction or extrinsic aids: “Where text is clear, text is
determinative of that [legislative] intent.” Enfergy Guif States, Inc. v. Summers, 282 S.W.3d
433, 437 (Tex. 2009) (citing In re Estate of Nash, 220 S.W.3d 914, 917 (Tex. 2007); Shumake,
199 S.W.3d at 284; and Alex Sheshunoff Mgmt. Servs. v. Johnson, 209 S.W.3d 644, 651-52
(Tex. 2006)). Also, it is presumed that: 1) the Legislature knew background law and acted with

# Appellees’ misguided focus is on the primary economic motivation of the HRSGs' owners, not on the actual

function and pollution control benefits of the HRSGy themselves. P&Althe County actually compound this error by
focusing on whole plant ecconomics, not the pollution control effects of HRSGs themselves. See, e.g,, P&A Brief, p.
4 (*The primary reason for building combined-cycle and cogeneration plants is economics and not pollution
control.”). This reasoning, carried to iis logical conclusion, would eliminate pollution control exemptions for any
pollution control devices employed in facilities such as refineries and chemical plants built for any economic gain,

= The doctrine of legislative acceptance, see ED’s 2012 Response, p. 7, actually supports the ED’s Original

Decision, too. Before July, 2012, the ED never claimed HRSGs could never be eligible for any positive use
determination. Every rule, regulation and decision applied or made by the ED prior to or essentially
contemporaneously with the ED’s Original Decision actually affirmed not just that HRSGs are entitled to ad
valorem exemptions as pollution control equipment, but that they could qualify for 100% Positive Use
Determinations, If legislative acceptance applies here (certainly, no controlling statute invalidated the ED’s (riginal
Decision), it applies in favor of awarding HRSGs 100% Positive Use Determinations. Given the plain, crystalline
clarity of the statutes and regulations cited above, however, this is a collateral point. There is no statufory or
regulatory ambiguity, nor does the ED assert any such ambiguity exists. Consequently, principles of interpretation
are generally inapplicable to this case. All Tenaska Gateway asks is that TCEQ enforce controlling statutes and its
own applicable regulations as written.
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reference to it, see Acker v. Texas Water Comm'n, 790 S.W.2d 299, 301 (Tex. 1990); 2) the
Legislature selected statutory words, phrases, and expressions deliberately and purposefully, see
Texas Lottery Comm'n v. First State Bank of DeQueen, 325 S.W.3d 628, 635 (Tex. 2010); Shook
v. Walden, 304 S.W.3d 910, 917 (Tex. App.-Austin 2010, no pet.); and that 3) “the entire statute
is intended to be effective” and “a just and reasonable result is intended” TEX. Gov'T CODE §
311.021(2), (3).

“An administrative agency is said to act arbitrarily or capriciously where, among other
things, it fails to consider a factor the Legislature has directed it to consider....” Cify of Waco v.
Texas Comm'n on Envil. Quality, 346 S.W.3d 781, 819 (Tex. App.-Austin 2011, pet. denied)
(citing City of El Paso v. Public Util. Comm'n, 883 S.W.2d 179, 184 (Tex, 1994))., Under
Subsection (m), any equipment listed in Subsection (k) is necessarily entitled to seme pollution
control exemption, Consequently, it is simply not possible for the ED to tender a 100% negative
use determination for Gateway’s HRSGs, and the ED’s Appealed Decision is therefore arbitrary
and capricious and must be remanded for findings consistent with Subsections (k) and (m). See,
e.g., Rodriguez v. Service Lioyds Ins. Co., 997 S.W.2d 248, 254-55 (Tex. 1999) (“If the
Commission does not follow the clear, unambiguous language of its own regulation, we reverse
its action as arbitrary and capricious.”).”® Administrative rules are interpreted like statutes
because they have the force and effect of statutes. Rodriguez, 997 S.W.2d at 254.

Thus, it should be no surprise that, in Mont Belvieu, the Third Court of Appeals
effectively recognized that “variable,” see Figure: 30 TAC §17.14(a), Part B, like the “wholly or
partly” language in TEX. TAX CODE §11.31, mean that HRSGs’ involvement in “production,” if
any, does mot negate their entiflement to a Positive Use Determination and ad valorem tax
exemption based on its pollution control function.’® Monr Belvieu merely recognized that the
proportion of a property’s value attributable to a pollution-control feature or function must be
distinguished from that attributable to its capacity to produce goods and services, if any. See
Mont Belvieu, 2012 WI, 315576 at 12, citing 30 TAC §11.31(c)(3). Clearly, the ED’s Appealed
Decision cannot stand in light of governing statutory and regulatory requirements.

The ED repeatedly claims that “Just because a piece of equipment is listed in §11.31(k)
does not mean that it is automatically entitled to a positive use determination.” See, e.g., ED
2012 Response, p. 3 and §IIT. A. Tenaska Gateway respectfully disagrees, and nofes the
following language from the ED’s 2012 Response, along with TEXAS TAax CobE §11.31(m)
itself, plainly belie the ED’s position:

Section 11.31(m) requires the Executive Director to distinguish the production portion of
the §11.31(k)-listed equipment from the pollution control portion. The Executive
Director must determine the appropriate use determination percentage...

» Neither the ED nor the TCEQ itself would be entitled to any deference from the Courts of this State if

ruling otherwise, because the subject statute and implementing regulations are not ambiguous, Raifroad Comm'n v.
Texas Citizens for a Safe Future & Clean Water, 336 8.W.3d 619, 624-25 (Tex. 2011); City of Waco, 346 S.W.3d at
800 (citing Texas Citizens, 336 8.W.3d at 625).

30 The ED persistently reads the “or partly” out of the Constitutional and legislative mandates. See, e.g,, ED)’s

2012 Response, p. 6.
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That is as far as TEXAS TAX CODE Section 11.31(m) goes.”’ The ED, however, engrafts

an additional condition not stated in the statute (and which is contrary to it for the reasons set out
above): “...which includes 0% if none of the equipment is used for pollution control.” See ED’s
2012 Response, p. 6. He purportedly relies on 33 Tex, Reg. 932 at 933 (February 1, 20082
repealed by 35 Tex. Reg. 10964 (November 18, 2010) and TCEQ’s Figure: 30 TAC §17.14(a)’

in asserting it. Again, however, based on the authorities cited above, no rule, regulation,
proclamation or other action of an agency can contradict or alter the statute giving rise to it. See,
e.g., Public Util. Comm 'nv. City Pub. Serv. Bd., 53 SW.3d at 312; Tennessee Gas Pipeline Co.
v. Rylander, 80 S,W.3d at 203, Consequently, the ED’s (and TCEQ’s) attempts to engraft any
additional condition upon the unconditional mandate of Subsection (m) — especially ones which
purportedly effectively nullified it — are simply ineffective and void, and the ED’s Appealed
Decision must be remanded.”

C. The ED also failed to follow essential rule-making requirements of the Texas
Administrative Procedure Act.

The ED’s new, apparently universal, determination that HRSGs are not eligible for any,
even potential, Positive Use Determination also ignores and violates formal rulemaking
procedures under the Texas Administrative Procedure Act (“APA”). The ED’s Appealed
Decision clearly manifests a rule change by effectively eliminating HRSGs from Figure: 30 TAC
§17.14(a), Part B: a "rule" is any “state agency statement of general applicability that ...

o Texas Attorney General Opinion JC-0372 (2001) agrees that equipment can be involved in production yet

still be entitled to a Positive Use Determination for pollution reduction:

Section 11.31 is broadly written, and we believe its plain meaning is clear. It embraces any property, real
or personal, "that is used wholly or partly as a facility, device, or method for the contrel of air, water or
land pollution ..., " (emphasis added})."

Next, we consider whether section 11.31 excludes from iis scope pollution-reducing production equipment.
Significantly, the statute applies to property used "wholly or partly” for pollution control. See id. §
11.3Ka). To qualify for the exemption, property must be used "wholly or partly" to meet or exceed
environmental rules. See id. § 11.31 (b). The term "wholly" clearly refers to property that is used enly for
pollution control, such as an add-on device. See Merriam Webster's Collegiate Dictionary 1351 (10th ed.
1993) (defining "wholly" to mean "to the full or entire extent: ... to the exclusion of other things"), The
term "partly," however, embraces property that has only some pollution-control use. See jd at 848
(defining "partly” to mean "in some measure or degree"). This broad formulation clearly embraces more
than just add-on devices, Furthermore, that statute clearly embraces not only "facilities” and "devices" but
also "methods" that preveni, monitor, control, or reduce pollution. "Methods" is an extremely broad term
that clearly embraces means of production designed, at least in part, to reduce pollution, See id. at 732
(defining "method" to include "a way, technique, or process of or for doing something').

The ED does not disagree, citing Attorney General Opinion JC-0372, pg. 6, himself when noting that
pollution-reducing production equipment may receive a partial tax exemption. See ED 2012 Response, p. 9, fint, 35,

3 Among other things, Figure; 30 TAC §17.14(a), in the introductory narrative of Table B, does state,

“Property used selefy for product collection or for production purposes is not eligible for a positive use
determination.” (Emphasis added.)

ks This argument, to some extent, begs the question of the ED’s factoal basis for his Appealed Decision, The

fact is, the ED cannot point to any test, calculation or factual measurement that supports his Negative Use
Determination. Without such a factual basis, the ED’s Appealed Decision cannot stand, regardless of Subsections
(k) and (m) and other laws cited in this Section II
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implements, interprets, or prescribes law or policy,”" including “the amendment or repeal of a
prior rule.” TEX. Gov't CopE§ 2001.003(6). A state agency can only promulgate new rules
through formal rulemaking procedures, including prior notice of a proposed new rule and an
opportunity for public comment, legislative review, and a formal order adopting it. TEX, Gov'T
CopE §§2001.23; 2001.029; 2001.032-.033. The APA also requires the advance notice to
contain enough information to allow interested persons to determine if they need to participate to
protect their own rights. Tex. Workers’ Comp. Comm ‘nv. Patient Advocates, 136 S.W.3d 643,
650 (Tex. 2004).

Chapter 17 of the Texas Administrative Code was created to establish how any owner of
pollution control property could get a use determination. 30 TAC §17.1. Because the universal
decree of the ED’s Appealed Decision ostensibly implements law or describes procedure, its new
proclamation is one of general applicability, and changes in relevant rules governing the process
can only be made through the formal notice and comment process discussed above.® See, e. g,
El Paso Hosgaital District v. Texas Health and Human Commission, et al., 247 S.W.3d 247, 714
(Tex. 2008).> To remove HRSGs from the 30 TAC §17.14(a) ECL/ERL, then, the ED would
need to implement future rulemaking procedures pursvant to 30 TAC §17.14(b) and the Texas
Government Code sections cited above, too.*®

Instead, the ED has simply chosen to make an unsupported, but nonetheless “blanket,”
decree, “Heat recovery steam generators are used solely for production and, therefore, are not
eligible for positive use determination.” This proclamation circumvented required rulemaking
procedures, as well as Subsections (k) and (m). Clearly, the ED’s Appealed Decision, applied as
it patently is across the board to all pending HRSG Applications, and all HRSGs generally, reads
HRSGs right off of the ECL/ERL and out of the implementing statutes, Subsection (k) and (m),
without regard to the specific use or effects of any actual HRSG itself. The ED’s Appealed
Decision thus implements an impermissible new, universal rule applicable to all HRSGs, which
the Legislature never foresaw, intended or authorized, and it cannot stand.’” Because the ED’s

M The ED’s reliance (ED’s 2012 Response, p. 16) on Texas Mutual Insurance Co., v. Vista Community

Medical Center, LLP., 275 8 W.3d 538, 555 (Tex. App.~-Austin 2008, no pet.) is also misplaced on its face. The ED
admits the Court distinguished that case from E! Paso Hospital, supra, specifically on the basis that “the ...[Texas
Mutual] report does not coniradict Rule 134.401.” See Texas Mutual Insurance Co., 275 S.W.3d at 556, Here, the
ED’s Appealed Decision clearly contravenes poth a rule (30 TAC §17.14(a) and its accompanying Figure) and
Subdivisions (k) and (m}, and it also operates as a rule of general applicability to all HRSGs.

The EI)'s reliance on Railroad Commission of Texas v. WBD Oil & Gas Co., 104 3.W.3d 69, 79 (Tex. 2003)
(ED’s 2012 Response, p. 17) is equally off base. The Railroad Commission Court only held, as the ED admits, that orders
detailing regulations for a certain, specific field are not APA “rules.” In the instant case, the ED obviously intended and
preferved a rule of “gencral applicability.” His statement to the contrary (“This change is not a rule of general
applicability,” #4.) is just another unsubstantiated conclusion that flies in the face of the actual facts,

3 Without actually saying so, the ED suggests that the ED’s Appealed Decision is not a rule change but only

“3 new Tormula resulting in the negative use determinations.” EDYs 2012 Response, p. 16. This actually highlights
the nature of the EID’s decree in his Appealed Decision as a rule change, bocause no formula is even proposed to
support it,

36 For reasons previously stated, of course, 30 TAC §17.14(b) could never be amended to remove HRSGs

specifically from the ECL/ERL without a prior amendment of TEX, TaAX CODE §11.31(k}(8) in the first place.

3 Even the County’s appraiser, Pritchard & Abbotlt (“P&A”), expressly disagrees with the ED’s blanket
assertion;
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effective removal of HRSGs from the ECL/ERL was not in the form of a properly promulgated
rule under the APA, TCEQ should remand the ED’s Appealed Decision.

III. THE EXECUTIVE DIRECTOR’S APPEALED DECISION IGNORES ALL
CREDIBLE “TIER IV” CALCULATIONS OF HRSGS’ POLLUTION CONTROL
BENEFITS.

As discussed in Section IL, supra, the ED’s assertion that “Heat recovery steam
generators are used solely for production....” is in direct conflict with the Legislative mandates
and findings of Subsections (k) and (m) and the ECL/ERL, Item B-8. The question for HRSGs
is not whether they arc entitled to a Positive Use Determination, but Aow much of a Positive Use
Determination they are, in fact, entitled to receive. TEX. Tax CODE §11.31(m). Even the
ECL/ERL itself associates Item B-8, Heat Recovery Steam Generators, with a “V,” or variable,
percentage, meaning that:

The pollution control percentage for this equipment is listed as a “V.” for
variable, and must be calculated on an application specific basis.

See Figure: 30 TAC §17.14(a), Part B, introductory narrative (emphasis added).

Thus, ED’s current, apparent rule that every HRSG Use Determination must (or even
should or could be) a uniform, “zero” proposition now and forevermore is also manifestly
against the above-stated requirements, and it wrongly ignores all the actual available, credible
evidence. For example, the Carlson Aff. (J19-13) presents various different methodologies
whereby a positive Partial Use Determination can be calculated for Gateway’s HRSGs:

METHODOLOGY ONE- Emissions Decrease: see Carlson Aff. 49 (61%
Positive Use Determination);

METHODOLOGY TWO — Avoided Control Equipment Cost: see Carlson Aff,
910 (56% Positive Use Determination);

METHODOLOGY THREE — Fuel Savings see Carlson Aff. 11 (57% Positive
Use Determination);

METHODOLOGY FOUR - Alternative Avoided NOx Emissions (Duff &
Phelps): see Carlson Aff. 12 (57.9% Positive Use Determination;

The ED contends ne HRSG is entitled to a 100% Positive Use Determination based on
alleged “concessions” by “Applicants” that HRSGs are used for production purposes, so {the
logic goes) they cannot be used wholly for pollution control purposes. See ED’s 2012 Response,
p. 9. Nothing in TExas Tax CopE §11.31 compels that conclusion or excludes the idea that

A HRSG is often added to recover exhaust gases to preheat water entering the boiler of a conventional
electric generating plant to improve efficiency.... If a HRSG is added just to improve efficiency, the
HRSG may qualify for an exemption.... Ducting the hot gases from the [combustion turbines’] jet
engine(s) reduces the pollution by reducing the need for an additional heat source (burners).” P&A’s
October 2, 2012, Brief on behalf of the County (“P&A Brief™), p. 2 (emphasis in original).
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equipment can simultaneously be used in “production,” yet have pollution control benefits, The
EDY’s Gateway TRD; the 19 final 100% Positive Use Determinations and their related TRDs, and
the facts that the HRSGs are solely responsible for saving fossil fuel and reducing emissions
simply by transferring energy into different forms (without actually producing anything “new”),
all support the 100% Positive Use Determination originally awarded in the ED’s Original
Decision. Carlson Aff. §§13. See also: Carlson Aff. Ex. “5”, the ED’s Gateway TRD,*®

All of the foregoing methodologies utilize different data, perspectives and reasoning to
actually calculate potential pollution control Positive Use Determinations for Tenaska Gateway’s
HRSGs ranging from approximately 56% to 100%. The point of this section, however -- solely
for the purposes of this appeal and securing remand of the ED’s Appealed Decision, see fint, 12,
supra -- is not to determine which calculation ot calculations are objectively the “best,” or most
correct.” The point here is simply that the actual, credible evidence indicates, consistent with
Figure: 30 TAC §17.14(a), above, that the ED’s “zero” is not an option, and that remand,
therefore, is required. See Carlson Aff. 914. There simply is ne credible calculation that
supports a “zero” Use Determination for all HRSGs everywhere and forevermore, as the ED
maintains, so the Appealed Decision must be revisited.*

Further, even the ED acknowledges that each of his HRSG Use Determinations at least
should be based on “a case-by-case review of each application.” See, e.g., ED’s 2012 Response,
p. 17.91 He acknowledges the need for each Use Determination to have its own technical review,
See, e.g., ED’s 2012 Response, p. 17. He even admits:

I Of course, other HRSG owner/appellants also have provided TCEQ and the ED with their own “custom”

calculations of positive Partial Use Determinations they contend should be granted their particular HIRSGs, But
none of them are “zero,” either,

# That will be an issue which can only be determined on remand, so Tenaska Gateway expressly reserves that

question for remand.

40 P&A initially erroneously claimed on the County’s behalf that its self-styled “Tier III” calculation actually

supports a use determination for Tenaska Gateway’s Tier IV Application of /ess than zero, See P&A’s 12/16/08
Reply Brief for Rusk County, e a/., Appraisal Districts, Exs. 2-3. It appears from the face of the EI¥’s Appealed
Decision that the ED properly ignored P&A’s original briefing. Among other problems, as described in fint, 13
above, it is not supported by qualified exert testimony. Nevertheless, and while there are many things wrong with
P&A’s approach, suffice it to say here that P&A only reached its conclusion (and cowldl only have reached it) by
mutilating the formula in 30 TAC §17.17(b) and admittedly substituting “Operating Cost Savings” for the
“Byproduct” required in the formula, Whatever P&A’s rationale for fundamentally changing the formula,
“Operating Cost Savings” just are not and cannot be equated to any “Byproduct,” specifically defined in 30 TAC
§17.2(1) as:

a chemical or material that would normally be considered a waste material requiring disposal or
destruction, that due to pollutien control property is now used as a raw material in a manufacturing process
or as an end product. The pollution control property extracts, recovers, or processes the waste material so
that it can be used in another manufacturing process or an end product,

Significantly, just eliminating the deduction of operating cost savings from P&A’s calculation changes the partial
use determination from a negative 91.77% to a positive 33.3% partial use exemption. Obviously P&A’s formula is
outcome determinative, and its focus is not on the pollution control aspect of the property for which the exemption is
claimed. It is unsurprising, then, that in its brief to the TCEQ in this appeal, P&A abandoned its earlier approach.

4 See also EDYs 2012 Response, p. 4:
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As can be seen from reviewing the applications, appeals, and Executive Director's initial
brief on the six appeals, there are many different ways to view the HRSG applications.

ED’s 2012 Response, p. 14-15.

Yet, the ED ignored all the above; made up a new universal rule; and arbitrarily and
capriciously applied it across the board to all pending Tier IV and Tier IIl appeals. The ED
made no effort to evaluate one claim apart from another, or to distinguish or even compare
claims on any technical, legal or factual grounds, even to show why they should be treated the
same, Clearly, what the ED did is not what he admits should have been done. It is highly
unlikely that any “one size fits all” solution to the “HRSG issue” is even possible. See, e.g.,
Carlson Aff., 98, 13-15. But certainly, the single “solution” the ED presently proclaims is not
supported by actual evidence, and this appeal must be remanded for his further consideration.

IV. THE EXECUTIVE DIRECTOR’S NEW, WHOLESALE REJECTION OF ALL
SUPPORTING ENVIRONMENTAL IS WRONG, ARBITRARY AND
CAPRICIOUS.

Over four years after the County perfected its appeal of the ED’s Original Decision and
the ED’s Response Brief was filed, in the ED’s 2012 Response, §II1. E., for the first time, the ED
suddenly proclaimed a new, blanket rejection of every single environmental law cited and relied
on by any Applicant (collectively, the “Cited Regulations”). Some of the rejected, Cited
Regulations (like Tenaska Gateway’s and the 19 final 100% Positive Use Determination
recipients’), were previously, repeatedly accepted by the ED as bases for HRSG pollution control
exemptlons See, e.g., Carlson Aff., 94, Ex. 5% The ED’s only justification for this paradigm
shift is a new, and completely undeﬁned ‘nexus” requirement he now unilaterally purports to
engraft upon controlling statutes, regulations and rules. Id, p. 11 (“A sufficient nexus must exist
between the equipment and the environmental rule.”)

Fundamentally, the ED cites no statute, regulation or case law that alludes to, much less
actually requires, his mysterious, alleged “nexus.” Id. There is not even a suggestion that any
statute, regulation or case law provides any guidance as to what might be a “sufficient” nexus,
Just as fundamentally, then, the EI)’s arguments on this topic fail for a number of reasons.

First, the ED’s contention, made for the first time on appeal, clearly violates due process,
See, e.g., Langford v. Employees Rel, Sys., 73 S.W.3d at 565-66. It is void for vagueness, Also,
Tenaska Gateway was never given notice of this hypothesized “nexus” requirement or the

Tier IV applications allowed applicants to propose a reasonable method for calculating an appropriate use
determination percentage, and required the ED to review the proposed calculation method and make a final
determination. This resulted in widely varying calculated use determination percentages..

In Tenaska Gateway’s TRD, see Carlson Aff., 4, Ex. 5, the ED specifically found 60 CFR 60.44Da was
“an appropriate rule.” Tenaska Gateway continues to maintain its Application was complete and appropriately
supported, As environmental rules and regulations that are met or exceeded by the installation of its HRSGs,
Tenaska Gateway specifically relies, infer afia, on 40 CFR Part 60 Subparts Da and GG, and National Ambient Air
Quality Standards (“NAAQS”) for NO, (40 CFR §50.11), along with 30 TAC §§101.20 and 101.21 (incorporating
federal standards). HRSGs also assist in meeting NAAQS for SO, (40 CFR §50.17), PM10 (40 CFR §50.6) and CO
{40 CFR. §50.8)

42
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necessity of having to address it in their Applications or otherwise. See Carlson Aff., 4. Had
Tenaska Gateway’s Application actuvally been deficient in its failure to properly cite “an
applicable environmental regulation,” see EI}’s 2012 Response, Topic III, E., p. 10, Tenaska
Gateway would have been entitled to a Notice of Deficiency and an opportunity to supplement
its allegedly “incomplete” Application. See 30 TAC §17.12(2)(A). This never occurred because
the Application was not, and was never considered by anyone to be, deficient in any way,
including in its legal citations. See Carlson Aff., 4 and Ex. 5.

Second, the ED’s new, wholesale rejection of the Cited Regulations also runs afoul of
equal protection principles and the requirements of uniformity, equality and fairness in approach.
See TEX, TAxX CopE § 11.31(g)2); TEX. CONST, art. VIII, § 1(a); Reynolds v. Sims, 377 U.S. at
565. The ED has already granted 19 final 100% Positive Use Determinations based on Cited
Regulations. TImposition of any new “nexus” requirement against Applicants/appellants now
would be intrinsically discriminatory, and seemingly based on nothing more than Applicants’
status as appellants herein.

Third, and perhaps most instructively, the ED’s newly proposed “nexus” requirement
simply is not a part of any governing statute or regulation. Beginning with the Texas Tax Code,
Section 11.31(b) only requires that:

In this section, "facility, device, or method for the control of air, water, or land pollution”
means..,. any structure, building, installation, excavation, machinery, equipment, or
device, and any attachment or addition to or reconstruction, replacement, or improvement
of that property, that is used, constructed, acquired, or installed wholly or partly to meet
or exceed_rules or regulations adopted by any environmental protection agency of the
United States, this state, or_a_political subdivision of this state for the prevention,
monitoring, control, or reduction of air, water, or land pollution. (Fmphasis added.)

Similarly, 30 TAC §17.4(a) merely requires, in pertinent part:

To obtain a positive use determination, the pollution control property must be used,
constructed, acquired, or installed wholly or partly to meet or exceed laws, rules, or
regulations adopted by any environmental protection ageney of the United States,
Texas, or a political subdivision of Texas, for the prevention, monitoring, control, or
reduction of air, water, or land pollution. (Emphasis added.)

There simply is no statutory or regulatory requirement that the subject “rules or
regulations” actually require installation of a HRSG or specify standards that could only be met
by a HRSG, as the ED infers.* ED’s 2012 Response, p. 11" It is enough that such “supporting”
laws are “for the prevention, monitoring, control, or reduction of air, water, or land pollution.”

“ TCEQ should not miss the fact that, as late as July 9, 2012, the ED s#i#f agreed the Application was
administratively complete, in spife of the faci that he alse noted at that time that, “This rule does not require the
installation of this equipment.” See atlached Ex, “C,” the Gateway ARD.

" If these factors are actually intended to comprise the ED’s alleged “sufficient nexus,” he is clearly rewriting

controlling laws creating new conditions in additional vielation of the principles and authorities cited in sections 11,
B and C,, supra.
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TEXAS Tax Cong §11.31(b), Even the ED cannot deny this test is met: he makes no claim that
any of the Cited Regulations are not “for the prevention, monitoring, control, or reduction of air,
water, or land pollution.” See ED’s 2012 Response, §1I1. E., pp. 10-12.9

The ED’s attempt to engraft any “nexus” requirement into these controlling laws runs
afoul of the very same principles and authorities cited in Section II. A. — C, which, for brevity,
are simply reurged and incorporated herein for all purposes by reference.”® Regardless, as a
wholly new stated basis for the ED’s Appealed Decision, his “nexus” contention can only be a
basis for remand, not affirmance. See fints. 9-10, and related authorities cited supra. Since this
issue compels a “no affirmance” result regardless of how TCEQ looks at it, the Application must
be remanded.

V. CONCLUSIONS

The authorities and evidence cited in this Brief compel the conclusion that TCEQ simply
must remand this case. There is no point in affirming a decision with so many associated, fatal
problems, just so the Courts can fix them on appeal. The Commission should fix what it can
now and force the ED to take a “fresh look™ at all the particulars of this controversy in light of all
the evidence presented.”’ The fact that the ED has gone from 100% Positive Use Determinations
to 0% (or 100% Negative Use Determinations) uniformly, without sufficient factual explanation
and with flawed legal reasoning, is prima facie proof of the need for remand.*® The ED has no

# The ED’s contention that a “mere” emissions limit would necessarily “make the entire plant pollution

control equipment,” stretches argumentative hyperbole to the breaking point and ignores other legal requirements for
pollution control exemptions. To illustrate, EPA has specifically cited the environmental benefits achieved from
HRSGs associated with combined-cycle combustion turbines. According to EPA, the use of such a system
“decreases NOx emissions by 14 percent over simple-cycle combustion turbines and 89 percent over existing coal
electricity generation plants. In addition, CO, emissions will be 5 percent lower than emissions from SCCTSs and 64
percent lower than existing coal plants.” EPA, Economic Impact Analysis of the Stationary Combustion Turbines
NSPS: Final Report, Feb, 2006, pp. 2-3, 2-4. However, HRSGs are the mechanisms or devices that distinguish a
combined-cycle combustion turbine system from a simple, single cycle system. Without HRSGs, Gateway would
be a single-cycle combustion turbine system; more energy would be needed to produce the same amount of
electricity; and, as EPA has noted, more emissions would result. HRSGs are, therefore, the device to which the air
emission reductions are and should be attributed.

16 in the aliernaiive, however, a “nexus” is simply “a connection or link between things.” See eg,

http://dictionary. findlaw.com/definition/nexus.html. If required — which Tenaska Gateway continues to deny — the
specific references to HRSGs, for example, in 40 CFR Da(e), as in the definition of “combined cycle gas turbine™ in
incorporated subpart 40 CFR Subpart GG (“any stationary gas turbine which recovers heat from the gas turbine
exhaust gases to heat water or generate steam™) provide a more than sufficient connection between those
environmental regulations and HRSGs. Subpart Da regulates each electric utility steam generating unit. See 40
CFR § 60.40Da(a), An electric utility combined cycle gas turbine is part of such a unit. See 40 CFR § 60.41Da, A
HRSG is part of the combined cycle gas turbine system regulated by Subparts Da/GG, see 40 CFR. § 60.40Da(a)(4),
s0 there is a connection between HRSGs and 40 CFR 60.44Da,

v Tenaska Gateway is well aware this controversy has been pending for more than four years now. All

parties would doubtless appreciate an expeditious conclusion. However, the desire for expediency must take a back
seat to the need for correctness and justice, Unforfunately, the only way to achieve that result at this point is to send
the Executive Director “back to the drawing board,”

@ Also, again, the Executive Director’s Appealed Decision is wholly contrary to his stated reason for

requesting the remand: to implement a positive, 61% Partial Use Determination. See Carlson Aff, §Y4-5, Ex. 6.
Having secured remand based on a specific promise to implement that use determination, he should not be permitted
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cognizable evidence that the subject HRSGs are not entitled to some ad valorem tax exemption
under Subsections (k) and (m).

Whatever Use Determination ultimately is given Tenaska Gateway’s HRSGs, it is
abundantly clear that the ED’s Appealed Decision of “zero” cannot be it. The ED’s Appealed
Decision is wholly conclusory and unsupported by any of the analyses and calculations required
by the Texas Administrative Code. It contravenes — and even worse, impermissibly rewrites --
controlling laws and regulations (including TCEQ’s own mandates). It completely ignores
numerous prior inconsistent decisions concerning similarly-situated parties and HRSGs, I fails
to focus on the specific pollution control properties, functions and benefits of Gateway’s HRSGs
themselves. The ED’s Appealed Decision itself is impermissibly “outcome determinative and
not focused on the pollution control aspects of the property.”

Tenaska Gateway’s evidence and authorities cited herein, like its Application itself,
establish that its HRSGs are, in fact, “pollution control equipment” entitled to at least some
exemption from ad valorem taxes, The HRSGs do provide environmental benefits. See Carlson
Aff, 999-13. They help Gateway meet or exceed the requirements of various rules and
regulations “for the prevention, monitoring, control, or reduction of air, water, or land pollution.”
TeExAS Tax CopE §11.31(b). Appellant has properly cited and relied on applicable “rules and
regulations.” Tenaska Gateway is entitled to a Positive Use Determination from the ED based on
the unique specifics of its own HRSGs and their operation and effects.

Appellees seem inordinately focused on securing a result that clearly was never intended
by the Legislature or TCEQ: a “one-size-fits-all,” standard use determination for all HRSGs to
apply now and in the future. While such might be atfractive from a strictly utilitarian point of
view, it obviously is not what the Legislature or TCEQ itself contemplated. Governing statutes
and regulations discussed above establish that both the Legislature and TCEQ recognized one
practical fact: the pollution control properties of individual HRSGs are going to be unique to
their given configuration, environment and other circumstances of their use. The ED must
evaluate the specifics of each individual owner’s use calculations for their own HRSGs.
Inasmuch as the ED’s Appealed Decision fails to comply with and statutory or regulatory
requirements or precedent and specifically ignores all actual evidence, it simply must be
remanded.

WHEREFORE, PREMISES CONSIDERED, Appellant Tenaska Gateway Partners, Lid.
Respectfully requests that the TCEQ remand this controversy and Tenaska Gateway’s
Application to the Executive Director for a new technical review and decision consistent with
governing law and the credible evidence.

to recant his promise now. At least, the ED should be estopped from rendering any decision on Tenaska Gateway’s
Application less than the promised 61% Positive Use Determination. See City of Hutchins v. Prasifia, 450 S.W.2d
829, 836 (Tex. 1970) (noting that estoppel may apply to prevent manifest injustice).
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STATE OF NEBRASKA )

)
COUNTY OF DOUGLAS )

BEFORE ME, the undersigned authority, personally appeared LARRY CARLSON, a
person known by me to be fully competent and qualified in all respects to make this Affidavit,
who, after being by me first duly sworn, deposed as follows:

INTRODUCTION
1.

I am the Director of Air Programs for Applicant/Appellant Tenaska Gateway Partners,
Ltd. (“Tenaska Gateway™). 1 am over twenty-one (21) vears of age, of sound mind, and have
never been convicted of a felony or other crime involving moral turpitude. I am fully competent,
authorized and qualified to make this Affidavit on behalf of Tenaska Gateway, and the
information set forth herein is based upon my own personal knowledge gained while in the
course and scope of my involvement with the Tenaska Gateway Generating Plant (“Gateway,” or
the “Facility™). A true copy of my company “Bio,” setting out my educational and employment
background, is attached as Exhibit “1” hereto and incorporated herein for all purposes,

2.

This Affidavit is presented: in support, supplementation and amendment of Tenaska
Gateway’s Use Determination Application No, 07-11914 (“Application”)! seeking a Positive
Use Determination (and related ad valorem property tax exemption) for Tenaska Gateway’s heat
recovery steam generators (“HRSGs”); and in response to, and appeal of, the 100% Negative Use
Determination on the Application which was ultimately rendered by the Executive Director
(“ED™) of the Texas Commission on Environmental Quality (“TCEQ™) (after he initially granted
Tenaska Gateway a 100% Positive Use Determination, see below). The purpose of this
Affidavit, among other things, is to identify and explain various methods of calculating certain
pollution control benelits of Tenaska Gateway’s HRSGs, further supplement the Application,
and help establish that the ED’s 100% Negative Use Determination based on the Application is
incorrect, arbitrary and capricious, and that it should be remanded for further consideration in
light of the evidence and applicable law,

BACKGROUND FACTS
3.

On or about May 1, 2008, the ED awarded 100% Positive Usc Determinations to 19
different Applicants who sought pollution conirol exemptions for their facilities” HRSGs. Those
100% Positive Use Determinations now are final and non-appealable. They include HRSGs
owned by Tenaska Frontier Partners, Ltd. (“Tenaska Frontier”)* which are the same type HRSGs
that are in use at Gateway. A irue copy of Tenaska Frontier’s final 100% Positive Use
Determination is attached hereto as Exhibit “3” and incorporated herein for all purposes.

! A true copy of the subject Application, including Tenaska’s 12/5/08 Response Briel and Supplement, is
attached as Exhibil “2” and incorporated herein for reference purposes.
: Tenaska Frontier, like Tenaska Gateway, is an affiliate of Tenaska, Inc.
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On May 1, 2008, the ED also awarded Tenaska Gateway a 100% Positive Use
Determination on its Application. A true copy of the ED’s May 1, 2008 100% Positive Use
Determination of Tenaska Gateway’s Application (“ED’s Original Decision™) is attached as
Exhibit “4” and incorporated herein for all purposes. A true copy of the ED’s Technical Review
Document which establishes the Application’s administrative completeness as of April 8, 2008,
and which Tenaska Gateway received from the ED in suppert of the ED’s Original Decision, is
attached as Exhibit “5” and incorporated herein for all purposes. As reflected therein, the ED
concluded the Application was complete and sufficient, and no Notice of Deficiency concerning
the Application was ever provided by the ED to Tenaska Gateway.

5.

On May 23, 2008, however, the Rusk County Appraisal District (“County™) appealed the
ED’s Original Decision to the TCEQ. TCEQ’s Public Interest Counsel filed its own Response
(“PIC Response™) to the ED’s Original Decision on December 5, 2008, and a true copy thereof is
attached as Exhibit “6” and incorporated herein for all purposes. The ED formed a Work Group
(“Work Group”) of various industry representatives and specialists in the field to determine and
quantify HRSGs’ pollution control benefits. See ED’s December 3, 2008 Response Brief to
Rusk County, ef al., Appraisal Districts’ Appeals of the Executive Director’s Use Determinations
(“ED Response Brief,” a true copy of which is attached and incorporated herein for reference
purposes as Exhibit “7,”) §IV, pp. 10-11.

6.

On December 3, 2008, the ED sought remand from the TCEQ of not just Tenaska
Gateway’s, but all other, then-pending HRSG-related appeals of his prior 100% Positive Use
Determinations under “Tier IV.” [d  As the sole basis therefore, the ED affirmatively
represented that “The Executive Director intends to apply the adopted recommenduation to_all
subsequently filed similar use determination applications, and to those applications currently
pending adindication.” Id. {emphasis added]. That recommendation was based, among other
things, on the Work Group’s efforts and read as follows:

The thermal efficiency increase or production gain® derived from the installation of a
HRSG is approximately 39%. Since this percentage represents the additional amount of
electrical energy produced for a given heat input, it therefore represents the production
value of the equipment. Based on this production value, the pollution control percentage
of a HRSG installed at a combined-cycle facility is 61%. Staff is therefore
recommending the positive use determination of 61% for the installation of « HRSG in
a combined-cycle facility.

Id. atp. 11 [emphasis in original].

! Also noteworthy is the fact that the ED erroneously equates “thermal efficiency” with “production gain,”

when the concepts are actually fundamentally different. “Production” is a measure of outpus, while “efficiency”™ is a
measure of process. They are not even necessarily related; e.g., one can have great but inelficient output, and any
combination of the two. However, the ED's assumption that the two are synonymous causes him to ignore the
poellution control aspects of simple efficiency which the Legislature intended to be recognized and rewarded. See,
e.g., Methudology 3, infra at §11.



7.

On June 18, 2012, the ED reiterated his request for remand “for further processing,” but
without specifying any additional grounds or changing the basis for his prior request of
December 3, 2008. See attached Exhibit “8,” a true copy of the ED’s 6/18/12 Request for
Remand, p. 1, Remand finally was granted by TCEQ’s General Counsel on June 29, 2012. See
attached Exhibit “9,” a true copy of TCEQ’s 6/29/12 Notice of Remand, p. 1. Notwithstanding
his prior representations as discussed above, however, on or about July 10, 2012, the ED instead
rendered uniform, 100% Negative Use Determinations concerning all then-pending HRSG-
related appeals and pending HRSG-related Applications filed under “Tier III” and/or well after
Tenaska Gateway’s Application was filed. These 100% Negative Use Determinations were all
made on the sole, stated basis that, “Heat recovery steam generators are used solely for
production and, therefore, are not eligible for positive use determination.” See, e.g., ED’s 7/10/12
Notice of Negative Use Determination, Tenaska Gateway Partners, Ltd., Application No, 07-
11914 (“ED’s Appealed Decision,” attached as Exhibit “]10” for reference purposes only).
Notably, the ED’s Appealed Decision was not accompanied by any new or revised Technical
Review Document concerning the Application or any other form of factual data analysis or
calculations supporting this change of position from the EIY’s Original Decision. Tenaska
Gatewa‘?r timely perfected its appeal of the ED’s Appealed Decision by filing its Notice of
Appeal” on July 30, 2012,

8.

The ED’s Original Decision, his consideration and treatment of Tenaska Frontier’s
HRSGs, and his 18 other 100% Positive Use Determinations discussed above all were patently
different from his treatment of Tenaska Gateway’s Application on appeal by the County. No
reason was ever given to Tenaska Gateway before initiation of this appeal to support or explain
the ED’s change in position, especially not one involving specific, factual calculations or
considerations (which to this date have not been provided). 1 am aware and affirm that, from a
specific technical perspective, even HRSGs of the same design are likely to perform at least
somewhat differently, in terms of efficiency and output, in different locations and configurations.
However, without any explanation of why the ED} felt Gateway’s HRSGs should be treated so
drastically differently than Frontier’s and others’, Tenaska Gateway is deprived of fair notice of
the basis for the ED’s Appealed Decision. This is a particularly egregious omission on the part
of the ED, because evaluating the specific pollution control benefits of particular HRSGs, in
most every case, requires “custom” calculations based on data concerning the specific HRSGs in
question and their actual effects and benefits in the given configuration.

4

“1 } .”

A true copy of Tenaska’s Notice of Appeal is aftached and incorporated herein for all purposes as Exhibit
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METHODOLOGY ONE— Emissions Decrease
9,

Gateway’s HRSGs helped and were acquired to help the facility meet or exceed emission
standards by reducing fossil fuel consumption and related NOx emissions. This Air Pollution
Control Equipment Use Determination methodology compares, on a lbs/MWh basis: a) actual
year 2007 nitrogen oxide (“NOx”) emissions from the Gateway Facility’s three natural gas
combustion turbines (“CTs”), each with a HRSG, to b) NOx emuissions from a comparable
facility of five simple cycle CT's without HRSGs (the “Comparator”). (The Comparator’s two
additional CTs are necessary to generate the same output as the Facility, because the Facility also
includes one steam turbine electricity generator (STG) powered by steam from the HRSG units
(including duct burmers). However, the specific data throughout this Affidavit that concerns the
Comparator is not hypothetical; it is data actually generated by and at Gateway in the absence of
HRSG units. Use of Comparator data throughout this Affidavit, therefore, directly establishes
the impact of the HRSG units themselves by effectively comparing Gateway’s own operation to
what it would be without the HIRSGs for the same output.} This equipment comparison involves
the specific Gateway Facility’s HRSGs and STG, because the HRSGs and STG are the relevant
components which differ from the Comparator’s configuration. However, the STG is the
equipment which actually generates electricity, while the HRSG assemblies reduce emissions.
Therefore, the lower emissions at the Facility are due solely to the pollution control impact of the
HRSG units in the Gateway Facility’s actual configuration.

&) It was first necessary to determine how many simple cycle turbines would be
needed to generate the same amount of power as Gateway in 2007, Dividing Gateway’s total
generation by the average generation from each of the three Gateway CTs resulted in a
requirement of five simple cycle CTs to match Gateway’s 3 CTs + HRSGs/STG output.” [See
supporting data in Table “2007 Gross Generation,” attached and incorporated herein for all
purposes.]

b} Second, NOx emissions were measured and apportioned.

i) Gateway Facility NOx emissions are monitored at the three exhaust stacks,
each of which vents the exhaust from one CT and one HRSG (including its duct burners), The
monitoring system is unable to distinguish between emissions from the CTs and those from the
HRSG unit. However, during facility commissioning, exhaust stack tests were conducted at the
stack outlets with the CTs operating and both with and without the HRSG units operating. Based
upon the difference in emission factors from these two scenarios, on a Ib/MMBtu basis, an
emission factor for each HRSG unit was established.®

i1) These factors were then used in conjunction with the separately-measured
HRSG heat inputs [see supporting data in Table “2007 NOx Emissions,” attached and
incorporated herein for all purposes] to delermine the emissions for the HRSGs separately.” CT-

3 4,039,136 MWh Gateway total generation + §15,528 MWh CT average generation = 5 simple cycle CT¢
8 HR3G] = 0.01 Io/MMBtu, HRSG 2 = 0.003 lb/MMBtu, HR3G3 = 0.03 Ib/MMB1tu
! Example (IIRSG1): .01 Ib/MMBiz x 495,599 MMBtu + 2,000 Ibs/ton = 2.5 tpy {tons per ycar)



only emissions then were calculated by subtracting the HRSG-only emissions from the Facility
total® [1d.]

iii}  To define the CT and HRSG emissions in terins of Ib/MWh, again using
data from Table *2007 Gross Generation,” the total STG generation (1,592,551 MWh from all
three HRSGs) first had to be apportioned on a weighted-average basis among the CT1, CT2 and
CT3 units and added to each CT unit’s own generation. This apportionment was accomplished
for each unit by summing the CT and HRSG heat inputs from the attached Table “2007 Fuel
Consumption,” (incorporated herein for all purposes) and dividing by the total facility heat input
in the same Table to calculate the weighted percent of the total heat input’. The total generation
of the STG was then muitiplied by this same percentage to arrive at the weighted average portion
of the STG generation attributable to each CT/HRSG unit'®. [See results in Table “STG Gross
Output Apportionment,” attached and incorporated herein for all purposes.]

iv) The Gateway Facility’s emissions, in terms of 1b/MWh, were then
calculated by converting total reported emissions in tons (405.6 tpy) [see Table “2007 NOx
Emissions™] to pounds and then dividing by total facility generation (4,039,136 MWh), [see
Table “2007 Gross Generation”], the result being 0.201 Ib/MWh,"'. [See Table “2007 NOx
Emissions.”] Emissions from the simple cycle configuration were calculated by dividing the
total emissions from Gateway’s CTs only (395.7 tpy)} [see Table “2007 NOx Emissions.”] by the
total generation of Gateway’s CTs only (2,446,585 MWh) [see Table “2007 Gross
Generation”].'? [See results in Table “2007 NOx Emissions.”]

c) Finally, subtracting the Facility’s lesser, combined cycle emissions from the
comparator’s larger, simple cycle emissions and dividing the result by the Facility’s emissions
establishes a sixty-one {61%) percent increase in emissions attributable to the simple cycle
configuration as compared to the Facility’s combined cycle configuration’®. [See results in Table
“Option 1 — Emissions Decrease,” attached and incorporated herein for all purposes.]

This methodology eslablishes that the actual utilization of the Facility’s HRSG units
results in an air pollution control benefit of 61%. Not insignificantly, this is the same percentage
determined by the Work Group/ED when originally requesting remand as discussed above.

8 405.6 tpy Gateway total — 9.8 tpy HRSGs ouly =395.7 tpy CTs only

g Example (CT/HRSGIL): (9,606,430 MMBwm CT heat input + 495599 MMBta HREG heat input) +
28,752,345 Gateway total heat input= 35.1%

1 Example (CT/HRSG1): 35.1% weighted percent of total STG generation x 1,592,551 MWh STG

eneration = 559,537 MWh atfributable to CT/HRSG1 train
! 405.6 Gateway total NO, emissions x 2,000 Ibs/ton + 4,039,136 MWh Gateway total generation = 0.201

Ib/MWh Gateway total

12 395.7 tpy CTs only total emissions x 2,000 1bsfton + 2,446,585 MWh CTs only total generation = 0,323
Ib/MWh Gateway CTs only

13 (0.323 Ib/MWh simple cycle - 0.201 Ib/MWh combined cycle) = 0.201 h/MWh combined cycle = 61%

emissions increase
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METHCDOLOGY TWO - Avoided Conirol Equipment Cost
10.

This Air Pollution Contro! Equipment Use Determination methodology calculates the
additional capital costs (of air pollution control equipment) needed to reduce NOx emissions
from the same Comparator, five-CT simple cycle facility as in Methodology One to equal the
NOx emissions from the Gateway Facility. (Agein, underlying data for the Comparator, simple
cycle facility is actual data from the Gateway CTs, and is not hypothetical.) This analysis was
made to determine, by analogy, that portion of the Gateway HRSGs’ costs that would be
attributable to their air pollution control functienality.

a. First, the total emissions from a five-CT simple cycle facility were calculated by
multiplying the average emissions from just the Gateway CTs by the five CTs needed to equal
Gateway’s capacity”. [See supporting data in Table “2007 NOx Emissions.”]

b. The mumber of simple cycle CTs out of the comparator’s 5 CTs that would need
to be equipped with air pollution control equipment (“’Hot’ SCR”') was then determined by
dividing the emissions difference between the two subject configurations {(ie., the required
emission reduction) by the average emissions from the three Gateway CTs only multiplied by the
assumed SCR. control efficiency of 80%.'® This calculation shows that approximately 2.4 out of
the five simple cycle CTs would be required to have Hot SCRs installed in order to reduce
overall comparator facility NOx emissions to the levels of Gateway, (Although, in reality,
partial CTs cannot exist, much less be controlled, to assure conservative calculations, 2.4
“controlled” CTs nevertheless have been utilized for this methodology.) [See supporting data in
Table “2007 NOx Emissions.”]

c. Tenaska Gateway obtained a quote in September, 2006 of approximately $7
million for the cost of a Hot SCR system for one simple cycle CT. The 2008 cost of the remedial
Hot SCRs discussed herein'” would have been approximately $7.4 million each, or $17.8 million
for the 2.4 CTs.'®,

Dividing the 2008 cost of required ot SCRs to achieve simple cycle emissions on par
with Gateway by the cost of the Gateway’s HRSGs establishes that at least 56% of Gateway’s
HRSGs® cost is attributable to the air pollution control effects of the HRSGs’ use in the

1 395.7 tpy Galeway total CT emissjons + 3 CTs x 5 CTs = 695.5 tpy tolal emissions from 5 simple cycle
CTs
13 SCRs, or selective catalytic reduction systems, consist of an ammonia injection system and a catalyst
“arid” CT (and duct burner, if present) exhaust gases are mixed with the ammonia and then pass through the
catalyst to convert NOx emissions to nitrogen and water. This reaction must take place within a defined temperature
window. “Hot” SCR is required for simple cycle turbines due to the lack of a HRSG which reduces the CT exhaust
pas temperature through the creation of steam. *Hot” SCR bleeds in cooler ambient air to effectively reduce the CT
exhaust gas temperature to the required range before reaching the catalyst.

18 (659.5 tpy simple cycle config — 405.6 combined cycle config) + {(395.7 tpy Gateway total CT emissions =
3} x 80% SCR emission reduction] = 2.4 CTs required to be controlled with SCR.

v The discount rate used here is three (3%), a rate typically used by Tenaska Galeway in the ordinary course
of its business,

18 £7,000,000 Hot SCR cost per CT x 2.4 CTs required to be so equipped = $17,713,791 total SCR cosl.
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Facility.”  Accordingly, under this methodology, Tenaska should be entitled to a partial use
determination of at least fifty-six (56%) peroent.m

METHODOLOGY THREL ~ Fuel Savings
11.

This Air Pollution Control Equipment Use Determination methodology calculates the
power generated per unit of fuel consumed of the utilization of HRSGs (and a STG) at Gateway
instead of a similarly-sized facility without such equipment.

a. Fitst, facility-wide generation was divided by facility-wide fuel consumption.?’
[See supporting data in Tables “2007 NOx Emissions” and “2007 Fuel Consumption.”]

b. Then, to obtain the same ratio for the Comparator, the total generation of
Gateway’s three CTs was divided by the total fuel consumed by the CTs.** [See supporting data
in Tables “2007 NOx Emissions” and “2007 Fuel Consumption.”]

C. The overall improvement with Gateway’s HRSGs was then calculated by
subtracting the result of subparagraph b. from the result of subparagraph a. and dividing by the
results of subparagraph b

This methodology demonstrates Gateway’s HRSGs conserves natural gas fuel at a rate
of 57% over the simple cycle Comparator and so also reduces associated emissions,

METHODOLOGY FOUR — Alternative Avoided NOx Emissions (Duff & Phelps)
12.

The inputs to Tenaska Gateway’s calculations under this methodology are specified in the
attached Table, “Tenaska Gateway Tier IV Calculation — Avoided NOx Emissions,” which is
incorporated herein for all purposes.®® The “Gateway” data is actual data fiom capacity tests,
EPA reported NOx emissions, and EPC construction costs escalated to 2008 dollars.

© $19,255,142 + $34,640,309 = 56%.

2 In Tenaska Gateway’s original Application, Tenaska Gateway sought only a 25% Partial Use
Determination utilizing this methodology. The 25% was determined using the costs of three pormal (not “Hot™),
SCRs of approximately $12 million. For reasons stated above, use of the more expensive Hot SCRs, in fact, would
be required in liew of Gateway’s HRSGs. Also, in its original Application, Tenaska Gateway erroneonsly included,
within the denominator in the formula in ftnt. 19 above, the cost of the STG. Tenaska Gateway’s prior, erroneous
use of the costs of normal SCRs, and inclusion of STG costs, and to that extent, the Application in its entivety, are
hereby amended and supplemented fo the extent inconsistent with this Affidavit,

4,039,136 MWh + 28,752,345 MMBtu = 0.1405 MWh/MMBtu

2 2,446,585 MWh + (9,606,430 MMBiu + 8,967,784 MMBtu + 8,757,917 MMBtu) = 0.0895 MWh/MMBtu.
Similar to Methodology 1, above, which used a Ibs/MWh ratic, the units here (MWh/MMBtu) are efficiency
measures, or ratios, which exist regardless of the number of CTs.

H (0.1405 MWR/MMBtu — 0.0865 MWI/MMBtu) + 0.0895 MWh/MMBtu = 0,5698

= This methodelogy, to a limited extent, follows a paradigm used by Duff and Phelps in numerous other
HRSG Applications. Duff & Phelps also caloulates Use Determinations based upon the difference in emissions of
subject facilitics and comparator “Baseline™ facilities. However, and while conceptually similar to Methodology 1
above, among other differences, for its comparator, Duff and Phelps” methodology utilizes “industry standard” or
“average” data [rom relevant publications applicable to a simple cycle facility of equal capacity to their subject

A-8



a. Step 1 of this methodology as implemented by Tenaska Gateway converts the
input-based emissions (those calculated based on the input to the process, specifically
Ib/MMBtu, the format reported to several agencies) to an output-based format (those based on
the output of the process, specifically [o/MWh) using Gateway’s actual tested heat rate (Btw/kW,
an industry measure of efficiency comparing fuel consumed to produce a unit of power),

b. Step 2 multiplies this output-based emission rate by Gateway’s capacity and
annual capacity factor (a measure of actual plant output compared to the maximum) to calculate
annual emissions.

c. Steps 3 and 4 mirror Steps 1 and 2 but are performed for a “Baseline” simple
cycle plant using the actual tested heat rate for the Tenaska Georgia Generating Station, a six-
unit simple cycle facility.

d. Step 4 uses Gateway’s capacity and capacity factor to calculate the Baseline
facility’s emissions on an equal basis to Gateway.

e. Finally, Step 5 calculates the difference in emissions of Gateway and the Baseline
facility and then divides by the lower Gateway emissions to artive at an emissions difference of
57.9%.

This methodology demonstrates that the Baseline faciltity, which does not utilize HRSGs,
has 57.9% higher emissions than Gateway which does utilize HRSGs and, thus, that the HRSGs
provide a 57.9% air pollution control benefit.

CONCLUSIONS
13.

All of the foregoing methodologies utilize different data and calculations and
perspectives to mathematically calculate potential pollution control Partial Positive Use
Determinations for Tenaska Gateway’s HIRSGs. These methodologies’ results range in value
from approximately 56% to 61% potlution control. The results of the ED’s Work Group, the
ED’s Gateway TRD, and the ED’s 19 other, prior 100% Positive Use Determinations for HRSGs
under Tier IV support a reasoned argument that Tenaslka Gateway’s HRSGs remain entitled to
the 100% Positive Use Determination originally afforded them by the ED. In any event,
however, the EDs 100% Negative Use Determination is insupportable based on the actnal data
and calculations set forth herein.

14.

In fact, the ED’s Appealed Decision appears to take no note of any hard data or
calculations in favor of an improper and unsupported “one-size-fits-all” determiination based
solely on conclusory rhetoric, The ED appears to wholly disregard not just all Owners’ rationale

facility (not data from the actual subject facility); and uses heat rate to calenlate emissions instead of using actual
reported emissions data.
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and data but also the work of the ED’s own Work Group and the ED's own 19 other Tier IV
100% Positive Use Determinations, as well as the ED’s pledge to implement a sixty-one (61%)
percent Positive Use Determination for all pending and future HRSG Applications, The ED’s
Appealed Decision, at least insofar as it impaets Tenaska Gateway’s Application, should be
remanded with instructions that the ED render a new decision based on data provided herein by
Tenaska Gateway and supported by reasonable caleulations and rationale.

15.
Firially, even if a pitce of e’qnipment_: 1s involved in produelior, that in no way nullifies
any “side benefit§” of pollution c¢ontrol functionality asspeciated with its use. To decide

otherwise; as the BI) apparently has; is effectively to rewrite the statutory exemiption for HRSGs.
to the point of complete nullification.

Larry Carlson

SUBSCRIBED AND SWORN TQ BEFORE ME, the undersighed authority, on this, the [5_day
of Ociober, 2012.

*Notary Public

“GENERAL NOTARY - Stala af Nebraska
TRACY L. DITTMAN
My Gomam. Exp, Doc, 27, 5012
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Tenaska Gareway

GENERATING STATION
b e

2007 GROSS GENERATION MWh STG GROSS OUTPUT APPORTIONMENT?

CH 867,263 CT/HRSG1 MWh 559,537
CT2 800,919 CT/HRSG2 MWh 523,471
CT3 778,402 CT/HRSG3 MWh 509,543
CTTotal | 2,446,585

CT Avg. 815,528 CT USAGE REQUIRED FOR EQUIVALENT STG

5TG 1,502,551 GROSS GENERATION
Facility Total 4,039,136 No. of CTs Required® 1.95
NO, Emissions from Add'| CTs” Y

2007 NO, EMISSIONS tpy Ib/MWh Without SCR 257
CT/HRSGH 146.8 0.204 With SCR 51
CT/HRSG2 128.7 0.194
CT/HRSG3 181.2 0.204

Total / Avg. 405.6 0.201 OPTION 1 - EMISSIONS DECREASE
§Configuration lb/MWh
CT1 143.3 0.330 5 8C CTs 0.323
CT2 127.9 0.319 8x1 CC CT/HRSG/STG 0,201
cT3 124.5 0.320 Emissions Decrease/Use Determ. 61%
Total / Avg. 395.7 0.323
OPTION 2 - AVOIDED APC EQUIPMENT COST
HRSG1' 2.5 0.181 Configuration Emissions (tpy)
HRSG2! 0.7 0.054 585C CTs 659.5
HRSG3' 6.6 0.542 3x1 CC CT/HRSG/STG 405.6
Total / Total 9.8 0.259 Controlled CTsto Equal CC°
Hot SCR Cost-(ea)

2007 FUEL CONSUMPTION MMBtu Total Hot SCR Cost $19,255,142
T 9,606,430 Total HRSG/STG Cost  $48,088,346
CT2 8,967,784 APC Use Determination  40% .
CT3 8,757,917
HRSG1 495,599 OPTICN 3 - EFFICIENCY INCREASE
HRSG2 483,105 Configuration MW h/MMBtu
HRSG3 441,510 CC (CTs+HRSGs) 0.1405

Total | 28,752,345 SC (CTs) 0.0895
Efficiency Increase 57%

' Emissions {lpy) based on emission factor ((b/MMBLY) from initial CT stack tests (derivad as the difference between 100% load with and without
duct burner scenarios) multiplied by respective HRSG annual heat input (MMBtu/yr}

2 Weighted average apportionment of STG gross generation to each CT/HRSG (based on respective CT & HRASG annual heat Input divided by

total heat input multiplied by STG gross generation)

K]
No. of addiional CTs needed to provide equivalent gross generation as STG (derived by dividing STG generation by average CT generation)

* NO, emissions generated by additional CTs to generate equivalent gross generation as STG (derived my multiplying average CT Ib/MHhR by

STG gross generation; SCR assumes 80% control)

® Number of CTs required to be controllad by "Hot' SCH (@80% NO, contrel) to equal emissions fram 3x1 GG Configuratlon

~ CONFIDENTIAL ~
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EXHIBIT 1



VEnASH

i Lo i R

Larry Carlson
Director, Alr Programs

AS DIRECTOR OF AIR PROGRAMS, LARRY CARLSON IS RESPONSIBLE FOR TENASKA'S!
air quality management activities, which include:

B Sccuring permits for new development projects;
Analyzing regulatory initiatives;
Conducling due diligence for prospective acquisitions;
Providing suppott for environmental audlit investigations;
Managing accounting for air quality commodities; and
Reviewing compliance, emissions and testing reports for 135 operating assets in 11 states with a
total of 11,000 megawalts of generaling capacity. These asscts consist of 61 combustion turbines,
27 heal recovery steam generators and 12 steamn turbines.
Since joining Tenaska in 2007, Mr. Carlson has directed the permitting of several nalwal gas
combined-cyele plants and two first-of-their-kind coal-fueled generaiing facilities utilizing pulverized
coal and advanced integrated gasification combined-cycle technologies, both including carbon capture
and sequestration, He also participates in strategic planning activilies.

Before joining Tenaska, Mr, Carlson warked for three years in local governiment and the petroleum
indusiry and for 14 years in consulting, providing air quality management services in a variety of
industries. He has worked in 35 states and nine U.S. Environmental Protection Agency regions,

Mr. Carlson earned a Master of Business Administration depree from Georgia State University and
a Bachelor of Science degree in Environmental Science from the University of Kansas. He is vegistered
as a Qualified Environmental Professional with the Institute of Professional Environmental Practice
and is a member of the Air and Waste Manragement Association, He also represents Tenaska within the
Clean Energy Group.

W oo E W

! Tenaska, Tiic. 1s a service angd managemend compatry that is affiliated with, and provides management services e, Tenaska
(ateway Paiters, Ltd. and Tenaska Frontier Partmers, Lid

HAf12
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1044 N. 115 Streel, SUite 400
Omaha, Nebraska 88154-4446
402-6821-95C0

FAX: 402-891-9528

March 7, 2008

TCEQ - Cashiers Office MC-214

Tax Relief for Pollution Contro! Property Program
P.0O. Box 13088

Austin, Texas, 78711-3088

Subject: Filing of Form TCEQ-0611
Application for Use Determination for Pollution Control Property
Tenaska Frontier Partners, Lid,
Tenaska Gateway Partners, Ltd.

Deat Sir or Madain:

Enclosed please find the application for property tax cxemptions for certain qualifying pollution
control property at the Tenaska Frontier Partners, Ltd, and Tenaska Gateway Partners, Litd.

Pursuant to Title 30 of Chapter 17 of the Texas Administrative Code, the Applications have been
prepared using the Texas Commission on Environmental Quality (“TCEQ”) Application for Use
Determination for Pollution Control Property {TCEQ-0611). The snclosed Apg ications are Tier
IV applications. The fee for the Tier IV application is $500. Enclosed please find two checks in
the amount of $500 each, for a total of $1,000.

Please send one copy of the completed property tax exemption Use Delermination to the
following addresses:

Mr. David Johnson Mr. Chris Thompson

Director of Tax and Finance Manager

Tenaska, Inc. Thomson Tax & Accounting
1044 North 115th Street, Suite 400 400 West 15™ Street — Suite 1600
Omaha, NE 68154 Auystin, TX 78701

if you have any questions regarding this application, please contact mc at (402) 691-9533 or
Mr. Chris Thompson of Thomson Tax & Accounting at (512} 226-4004,

Sincerely yours,
TENASKA, INC.

By:
Mr. David Johnsen
Director of Tax and Finance

EXHIBIT 2
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Tax Relief for Pollution Control Property

Application Form — Effective January 2008

TCEQ-006811 (Revised January 2008)
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DISCLATMER

This document is intended to assist persons in applying for a use deteumnination, pursuant to Title 30
Texas Administrative Code Chapter 17 (30 TAC 17). Conformance with these guidelines is expected to
result in applications thet meet the regulatory standards required by the Texas Commission on
Environmental Quality (TCEQ). However, the TCEQ will not in all cases limit its approval of
applications to those that correspond with the gnidelines in this document. These guidelines are not
regulation and should 1ot be used as such. Personnel should exercise discretion in using this guidelines
document, Tt should be used along with other relevant information when developing an application,

Tax Relief for Pollution Conirel Property Application
TCEQ-00611 (Revised January 2008) Page 2 of 7
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
APPLICATION FOR USE DETERMINATION
FOR POLLUTION CONTROL PROPERTY

The TCEQ bas the responsibility to determine whether a propurly is a pollution control property, A person seeking a use
detexmination must complete the attached application or 4 copy or similar reproduction. For assistance in completing this form
refer to the TCEQ guidelines dosument, Property Tax Exemptions for Pollution Conivol Property, as well ng 30 TAC §17, rules
governing this program. For additional assistance please sontact the Tax Relief for Pollution Contro} Property Program at (512)
239-3100. The application shouid be completed and mailed, along with o complete copy and the sppropriate fee, to: TCEQ MC-
214, Cashiets Office, PO Dox 13088, Austin, Texas 78711-3088,

Information must be provided for each field wnless otherwise noted.

GENERAL INFORMATION

A. What is the type of ownership of this facility?

1 Comoration ] Solc Proprietor
[J Partnership [} Utility
Limited Partnership [] Other

B. Size of company: Number of Eraployees

11099 [} 1,000 te 1,999
71 100t0 499 1 2,000 to 4,999
[] 500 to 999 {1 5,000 or more
C. Business Description: (Provide a brief description of the type of business or activity at the
Tacility)
Flectric Generation
TYPE OF APPLICATION
[ Tier I $150 Fee [T] Tier XX $2,500 Fee

] Tier I $1,000 Fee Tiex IV $500 Fec
NOTE: Enclose a check, money orvder to the TCEQ, or a copy of the ePay receipt along with the
application to cover the required fee.

NAME OF APPLICANT
A. Company Name: Tenaska Gateway Paréners, Lid.
B. Mailing Address (Street or P.O. Box): 1044 N. 115 Street, Suite 400
C. City, State, and Zip Omaha, NE 681544446
PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of Faeility or Uit Tenaska Gateway Generating Station
B. Type of Mfy, Process or Service: Natural Gas- Fueled, Combined-Cycle
Generation
C. Street Address: SH 315
D. City, State, and Zip; Mt. Enterprise, Texas 75681-0697
E. Tracking Number (Optional): GATEWAY-2008-1

F. Company or Registration Number (Optional): ﬂ

AFPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY
A. Name of Appraisal District: Rusk County Appraisal District
B. Appraisal District Account Nutnber:

Tax Relief for Pellution Confrol Property Application
TCEQ-00611 (Ravised January 2008} Page 3of 7
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6. CONTACT NAME

A. Company/Orgarization Name Tenaska, Inc.

B. Name of Individual to Contact: David D, Johnson

C. Mailing Address (Street or P.O, Box): 1044 N. 115 Street, Suite 400
D. City, State, and Zip: Omgaha, NE 68154-4446

E, Telephone number and fax number: Tel:(402)691-9533 Fax:(402) 691-9552
F. E-Mail address (if available):

7. RELEVANT RULE, REGULATION, OR STATUTQORY PROVISION
For each media, please list the specific environmental rule or regulation that is met or exceeded

by the installation of this property.

MEDIUM | Rule/Regulation/Law .

Adr Title 40 of the Code of Federal Regulations, Chapter 1, Subchapter C, Part 60, Subpart D,
Section 60.44a(“40 CFR 60.440a™)

Title 30 of the Texas Administrative Code, Part 1, Chapter 117, Subchapter E, Division I,
Rule 1173016 ("30 TAC 117.3010™

Water
Waste

8. DESCRIPTION OF PROPERTY (Complete for all applications)
Describe the property and how it will be used at your facility, Do not simply repeat the
descrlption from the Equipment & Categories List. Include sketches of the equipment and
flow diagrams of the processes where appropriate. Use additional sheets, if necessary,

Heat Recovery Steam Generators apd Enhagcad Stesm Turbine
Tier IV

Statutes snd Regulations

40 CFR 60.44Da cstablishes standards of performance for NOx for electric utility steam generating units
for which construction commenced afier September 18, 1978, 30 TAC 117.3010 establishes emissions
specifications for NOx for utility electric generation in East and Central Texas, which includes Rusk

County.

Property/Equipment Description

The Tenaska Gateway Generating Station (the Plant) is an 845 MW (nominal net capacity) natural gas-
fueled, combined-cycle electric generating station, The Plant i3 a combined-cycle facility including three
170 Megawatt (MW) combustion turbine generators coupled with three thermally efficient heat recovery

steam penerators (HRSGs) and a single 335 MW steam turbine.

A combined eyele facility congists of one or more gas and steamn turbines, The air expansion that ocours
during the combustion process tumns the gas turbine that drives the generator to produce electricity. The
combustion in the gas twbine also produces a hot exhaust gas. In a combined cycle unit the heat
produced during the combustion of natural gas is directed to the HIRSG to generate steam used to turn a
steam turbine. Therefore, both the gas and sieam turbines generate electricity, achieving efficiencies of

up to 55%. '

! Bay Area 2005 Ozone Strategy
PEPA-452/F 03.032

Tax Relief for Pollution Control Property Application

TCEQ-00611 (Revised January 2008) Page 4 of 7
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A simple-cycle plant contains gas turbines without HRSGs or steam turbines. The air expansion that
oceurs during the combustion process turns the turbine that drives the generator to produce electricity and
produces a hot exhaust gas.

One of the benefits of a combined cycle facility is lower NOx emissions per Megawatt-hour (MWh)
generated. Assuming the same MWh production, a NOx pollution control device would have to be
installed at simple cycle facility to achieve the lower NOx emissions achieved by a combined cycle
progess. NOx potlution control devices include selective catalytic reduction systems (SCR). A SCR unit
reduces NOx emissions by injecting ammonia into the exhaust stream to react with the nitrons oxides to
form nitrogen and water under the presence of a catalyst. The chemical reaction proceeds as follows:

GNO, + BN, ® 7N, + 12 H,0

The SCR unit consists of a catalytic honeycomb structure installed downstream of the combustion turbine
prior the main exhaust stack and an ammonia injection skid. For the lurge 7FA GE turbines, the SCR
installed capital costs range from $2,000,000 to $4,500,000 per gas turbine, * * Based on the literature
review, catalyst cost escalation since the publication of the literature, and the physical locetion of the
plant (Rusk County), $4,000,000 per tusbine is the estimaied cost to install a SCR unit at the Tenaska

Gateway Plant.

In the combined-cycle configuration specific to the Plant, the FIRSGs and the enhanced steam turbine
provide an additional 335 MW capacity without the instatlation of SCR units to meet the NOx smisstons
requirernents on a Ibs-NOx per MW-hour generation basis., The total installed costs of the HRSGs and
enhatced steam turbine is $48,038,345,

Comparing the NOx emissions on a MWh basis shows that a simple cycle configuration would yield
approximately 66% more NOx. The calculations are demonstrated by the following:

Capacity Calculated Increased
Copfiguration MW Factor MW NOx Emissions
Combined Cycle 245 100 =345
Simple Cycle 510 1.66 =845 66%

To achieve the reduced NOx emissions demonstrated by the combined cycle configuration, the simple
cycle plant roust install a SCR. Recognizing that the heat recovery steam generators and subsequent
enhanced steam turbines have an economic benefit associated with them, the basis of this application is
predicated on a substitution basis. Jf Tenaska did not install the additional heat recovery equipment, they
would have had to install NOx pollution control devices in addition to the existing low NOx burner
currently instolled, The hypothetical installation of SCR units on each gas turbine would achieve the
corresponding NOx emissions reductions. Therefore, this application seeks only the equivalent 8CR cost
for the exemption value of the ARSG and enhanced steam turbines.

Tenaska Gateway Tier IV Methodology

Generation / Emission Technology
HRSG / Sicam Turbine SCR Technology

HRSG Cost $34,640,309 -
Enhanced Steam Turbine 13,398,037 -
SCR Equivalent Cost - 12,060,000
Total Capital Costs $43.038,346 $12,000,000
Exemption % 25% 100%
Tax Rellef for Poliution Control Property Application
TCEQ-00611 (Revised January 2008) Pageb5of 7
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The following diagram depicts a normal combined cyele configuration with low NOx combustion system
and an SCR controlling the NOx emissions. ‘This diagram is shown to show the normal configuration of a
SCR installation,

DIAGRAMN OF A TYPICAL ZX1 COMBINED CYGLE COMBUSTION TUREMNE PLANT
W SELEGTIVE ¢ ATALYTIC RECIISYION & DRY LOVSNUX GGHMBUETORS 71
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The following diagram depicts a simple cysle power plant with & hypothetical high temperature SCR
installed at the heat exhaust point of the simple cycle gas turbines.
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| 9,

10,

11

12,

13.

PARTIAL PERCENTAGE CALCULATION
This seetion is to be completed for Tier I and TV applications. For imformation on how to
conduct the partial percentage calculation, see the application instructions document. Attach
calculation documents to completed application.

PROPERTY CATEGORIES AND COSTS
List each control device or system for which z use determination is being sought. Provide
additional attachments for more than 3 properties.

Proporty Taxable | DFC | ECL | Lstimated | Use
on Box # Cost %
1/01/947?

Land

Property

Heat Recovery Steam Generators/ | No B,3 B-§/ $48,038,346| 25%

Enhanced Steam Turbine B-9

i

i Totals _ $48,038.346| 25%

EMISSION REDUCTION INCENTIVE GRANT
(For more Information about these grants, see the Application Instruction document),
Will an application for an Emission Reduction Incentive Grant be filed for this property/project?

[ 1Yes KNo

APPLICATION DEFICIENCIES
After an initial review of the application, the TCEQ may determine that the information provided
with the application s not sufficient to make a use determination. The TCEQ may send a netice of
deficiency, requesting additional information that must be provided within 30 days of the writfen
notice.

FORMAL REQUEST FOR SIGNATURE
By signing this application, you certify that this information is true to the best of your knowledge

and belief . T _
Neme: t’ﬁx/.)«.{ !{-{—-— C/‘ Date: '3/’7/075’

Title: C"‘ﬁ als \:ilmbim\ DSl o8 ’ '

Company: Tehna Mo AT ne . Goemerel Phrtrer & Totw show VTT Pactivers Lo P. Mateging Gon sl Pretiet
Under Texas Penal Chde, Section 37.10, if you make a false statement on this application, ydu

could receive a jail term of up lo one year and a fine up to $2,000, or & prison term of two to 10

years and a fine of up to $5,000,

14. DELINQUENT FEETENALTY PROTOCOL

This form will not be processed until alt delinquent fees and/or penslties owed to the TCEG or
the Qffice of the Attorney General on behalf of the TCEQ are paid in accordance with the
Delinquent Fee and Penalty Protocol, (Effective September 1, 2006)

Tax Relief for Pollution Control Properly Appilcation

TCEQ-006811 (Revisad January 2008) Page 7 of 7
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Tennskn Gareway

1044 N, 115 Strsat, Sults 400

PARTNERS, LTD. Oma, ool E54-14
o ——————— FAX: 402-691-0526

December 5, 2008

Office of the Chief Clerk — MC 10§

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas, 78711-3087

Attention; Agenda Docket Clerk

Subject: Appeal of the Executive Director’s Use Determinations regarding Tenaska Gateway
II"’:;Irénil}rs, Lid,, TCEQ Use Dctemﬁnatilqn No, 07-11914; TCEQ Docket No. 2008-0830-

Dear Sir or Madam:

Enclosed %leaaa find the resglonse brief for the above veferenced appeat by the Rusk County
Appraisal District regarding the TCEQ’s 100% positive wse determination of the heat recovery
steam genexators (HRSGs) at Tenaska Gatewsy Partners’ facility.

If you have any questions regarding the response brief, please contact David Johnson at (402}
691+9533 or Mr. Chris Thompson of Thomson Tax & Accounting at (512) §91-3058.

Very truly yours,
" TENASKA GATEWAY PARTNERS, LTD.

By: Tenaska VI Paciners, 1P, its Maneging General Partner
By: Tenaska VII, Ine., its General Pariner

By: Juﬁ-—ykﬁw@

Jerry XK., Croude
Clﬂf%‘inan al Officer ‘

AE 2-9



December 5, 2008

Office of the Chief Clerk — MC 105

Texas Commission on Envirpnmental Quality
PO Box 13087

Austin, TX 78711-3087

Attention: Agenda Docket Clerk

Re: Appeal of the Executive Director's Use Determinations regarding Tenaska Gateway
Partners, Ltd., TCEQ Use Determination No, 07-11914; TCEQ Docket No. 2008-0830-
MIS-U,

Dear Sirs;

This letter is a response brief to the above referenced appeal by the Rusk County
Appraisal District regarding the TCEQ's 100% positive use determination of the heat
recovery steam generators (HRSGs) at Tenaska Gateway Partners’ facility. While we
support the TCEQ's original finding of 100% positive use determination for the HRSGs
as pollution control equipment we also believe a similar positive use determination
should be made for the enhanced steam turbing (EST).

The Texas Property Tax Code }1.31(k) lists HRSGs (B-8) and ESTs (B-10) as equipment
eligible for property tax exemption as pollution control equipment. The three HRSGs
and one EST installed at Tenaska's Gateway facility use waste heat from the combustion
turbines to reduce pollution by reducing the amount of Nitrogen Oxides (NO,) emitted
per megawatt hour (MWh) generated from 0.323 1b per MWh fo 0.201 ib per MWh
(based on 2007 data). A similarly sized, 845 megawatt (MW), simple cycle gas-fired
generating facility would emit approximately 60% more NO, than the Gateway facility,
The amount of NOx generated per year at 50% utilization for each layout is shown
below:

I NOX per MWh

1y NOY pat yoie MWh per year sCT 3 CTHRSG % 1
EST

AE 2-10



The HRSGs opetating in conjunction with the EST have the equivalent effect of a 38%
efficient Selective Catalytic Reduction (SCR) system in reducing NO, emissions and
therefore should be exempt, similar to the exemptions granted for other air pollution
control equipment,

We believe it was this type of environmental performance that the Texas Legislature had
in mind when Part B of the Equipment and Category List was created and the heat
recovery steam generators (B-8) and enhanced steam turbine systems (B-10) were placed
on this list. Texas requires power, much of which is and will continue to be provided by
natural gas as shown in the Pie Chart below:

ERCOT Relative Capacity by
Fuel Type - Summer 08

Gas -41%
% Dual Fuel - 27%
3 Coal - 16% '
o1 Nuclear - 7%
® Wind - 7%
Other - 2%

Source: NERC 2008 Summer Relinbility Asscssment

The Tenaska Gateway facility was sized at 845 MW to meet the electric generation needs
of Texas. “Removing” the HRSGs and EST from the facility would require the
instailation of additional gas turbines and higher emissions of NO, in order to achieve the
same level of gas-fired generation.

Por these reasons, we believe the TCEQ made the correct decision in granting the HRSGs
a 100% positive use determination. However, the pollution control benefits of lower NO,
emissions per MWh are achieved from the use of the HRSGs and EST working in tandem
(analogous to exempting the ductwork leading to a scrubber but not the scrobber),
Therefore, we respectfully request that the TCEQ grant a positive use determination as
pollution control equipment for both the HRSGs and EST.

Thank you for your consideration.

AE 2-11
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Buddy Garela, Chairmar © -

Larry R. Soward, Cominissioner
Bryan W. Shaw, Ph.DD., Commissioner
Glenn Shankle, Execurive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Profecting Texas b Reducing and Preventing Pollution

USE DETERMINATION™

The Texas Commission on Envir onmema] Qualliy has :{*:Vlewe(i Use Dﬁlermlnauon Apphcallon
07-119185, filed by:

TENSKA FRONTIER PARTNERS LTD

TENASKA FRONTIER GENERATION STAT . .
17500 HWY 30 '

SHIRO TX 77876

The pollution contro) property/project listed in the Use Determination Application is:. . ..

‘This facility has three combustion turbine generators coupled with three thermally efficient
heat recovery steam generators (HRSGs) and one enhanced steam turbine. This application
is a Tier IV application seeking a partial usc determination for the HRSGs and the

enhanced steam tnrbines,

The ovicome of the review is:

A 100% positive use deter mination for the thrde Heat Recovery Steam Generators: This
equipment is considered to be pollutmn control equlpmem and waq mstdlled to meu or.

exceed federal or state regulatmns

A negative determination is issued for the steam turbine. The use of the steam turbine does
not provide an envivorimerttal bexefit af ihe smz. The stt,am tul bme iy not c(msmcrcd te bL

pollution control equipment. 777 7 T T T T e T e s

(T izeesd

Execulive Director Daﬁ’,

EXHIBIT 3

P.0 Box 13087 » Austin. Texas 78711-3087 » 512-239-1000 + Internet address: www.iceq.state, tx.0s
printed onreevedcd paper using suy-liased il AE 3_1
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Buddy Garcia, Chalrman

Larry R. Soward, Commissioner
Bryan W, Shaw, Ph.DD., Commissioner
Glenn Shankle, Fxecutive Divecior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

USE DETERMINATION

‘The Texas Commission on Environmental Quality has reviewed Use Determination Application,
07-11914, filed by:

TENSKA GATEWAY PARTNERS LTD
TENASKA GATEWAY GENERATION STATION
S 315, PO BOX 697

MOUNT ENTERPRISE TX 75681

The poliution control property/project listed in the Use Determination Application is:

This facility has three combustion turbine generators coupled with three thermally efficient
heat recovery steam generators (HRSGs) and one enhanced steam turbine, This application
is a Tier IV application seeking a partial use determination for the HRSGs and the
cenhanced steam turbines.

The outcome of the review is:

A 100% peositive use determination for the three Heat Recovery Steam Generators, This
equipment is considered to be pollution control equipment and was installed to meet or
exceed federal or state regulations.

A negative determination js issued for fhe steam turbine. The use of the steam turbine does
not provide an environmental benefit at the site. The steam turbine is not congidered to be
polluiion control equipment.

it~ fhy 25063

Executive Director Didte

EXHIBIT 4

P.O. Box 13087 * Austin, Texas 78711-3087 » 512-239-1000 » Internet address: www.iceq.state. to.us
Prinicd on recyaled paper using soy-based ink
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TAX RELIEF FOR POLLUTION CONTROL PROPERTY: TECHNICAL REVIEW DGCUMENT
Reviewed By:  RLH App. No: 07 -11414 Review Btart Date: 4/8/2008

Company Name: TENSKA GATEWAY PARTNERS LTD

Facility Name: TENASKA GATEWAY GENERATION STATION
County: RUSK Qutstanding Fees: N

Bateh/Voueher Number:BY9748

ADMINISTRATIVE REVIEW
Administrative Complete Date:id/8/2008

TIER LEVEL
What Tier is this application? The applieation was filed ns o Tier IV application. Iy this the

appropriate level?

The property lisied on this application, Heat Recovery Steam Generators and a steam turbine are
iterms B8 and B10 on the Equipment and Categories List. This application was filed as a Tier 1V
Tier IV is the appropriate teve) for this application,

RELEVANT RULE, REGULATION, OR STATUTQORY PROVISION
The rule listed tn the application is: 44 CFR 60.44Da
‘T'be appropriate rule is: 40 CTR 60.44Da

Explain why this is the approprinte rule?

40 CFR 60.Subpart DA: Standards of Performance for New Stationary Sources. Standards of
performance {or Electric Utility Steam Generating Units for Which Construction is Commenced

after September 18, 1978. This is an appropriste Tule,

BRIEF DESCRIPTION OF PROPERTY
The property is deseribed as:

This facility has three combustion turbine generators coupled with three thermally
efficient heai recovery steam generators (HRSGs), This application is a Tier IV
application seeking a partial use determination for the three HRSGs and the enhancer
steam turbines. To generate the equivalent amount of powar using combustion turbine
they would have needed 1o install a Selective Catalytic Reduction System.The
application requests a partial determination.

Is an adequate deseription and purpose of the property provided? Does if 118t the anticipated
environmental henelits? Are shetches nnd low diszrams provided i noeded?

An adequaie description of the proparty was provided. and the purpase of the property was listed,

The anticipated environmental benefitis histed. Sketches and flow diagrams were provided.

DECISION FLOWCHART(Z0 TAC §7.15(a))

Mark the appropriate boxes: Box 3 Box 5 Box a(0V) Y Boex 10(1ID Bux 12(7) Boa 13(11)
TART B DECISION FLOWCHART (17.15(h);

Murlk the appropriate boxes: Box 1Y Box 2 Y Boa 3 Y

Deseribe haw the praperty Rowed through the Decision Flowehari:

The Heat Recovery Steam Generators (HRSGg) are listed on Part B of the Equipment &
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Categories List as jtem B-8. As Part B equipment the HRSG¢ lesve the Decision Flow Chart at SN
Box 6 and pars through Box 1 of the Part B Decision Flow Chart with a ves answer, Since the use ¥
of HRSGs provide an envivonmental benefii of reduced NQx emissions at the site there is 2 ves

enswer for Box 2. Sinee there is a requction in NOx emigsions there is an environmental rule

which is being met, 50 theve is a yes answey 10 Box 3. The steam turbine passer through Box 1 on

the Part B Decision Flow Chart with a ves auswer, Since the use of the sleam turbine does not

provide an environmental benefit at the sile a no answer is the result of Box 2. The steam twrbine

is not eligible for & positive delermination,
TIER 113 or IV APPLICATIONS
Duoes your ealculation agree with the applicsnts?

No. The application contains a proposed formula for ealoulating the polhstion control vatue of the
HREGs and the steam turbine, The Tormula is outcome delerminative, and i1s focus is not on the
pollution control aspect of the property. The Executive Direclor disagrees with this formulz.

PROPERTY CATEGORIES AND COSTS

Is the table completed eorrectly? Hasg the applicant certified that all listed property boeame taxable
for the first time after January 1, 19947 Is all information necessary for eonducting the tachnieal

review included.

The iable was completed correctly, The applicant certified that all listed property became taxable
for the first time afier January 1, 1994, All the information necessary for conducting the technical
review was included on the application,

m%

TECHNICAL DEFICIENCIES

1s the application complete as received: Y If the application was not administratively complete
explain below when Justifving the fina) decision in the final determination section. If the application
was not technically complete then:

Provide the language to be used in the Notice of Deficiency (NOD) letter:

Summarize the NOD response:

Provide the lapguage nsed in the second NOD letlerm

Summariee the second NOD response:

Provide the language nsed in (e thied NOD fetter:

Summarize the third NOD response;

FINAL DETERMINATION

11 the property deseription has been summarized enter she detailed property deseription:
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This facility has thres combustion turbing generators coupled with three thermally
efficient heat recovery steam generators (HRSGs), This application is g Tier IV
application seeking a partial use determination for the three HRSGs and the enhanced
sieam turbines. To generate the equivalent amount of power using combustion turbine
they would have needed to install 2 Selective Catalytic Reduction System.The
application requests a partial determination.

Provide the reason for your final determination:

The Heat Recovery Steam Generatoys meel all of the requirements of Chapter 17, A positive use
determination based on the most appropriate formula should be issued for the Heal Recovery
Steam Generators, The most appropriate formula has been determined by the Executive Director.
A nepative determination should be issued for the steam twbine, The use of the steam turbine
does nod result in there being an envirpnmental benefit af {he site.

Provide the language for the final determination.

A positive use deternination of 100% for the three Heat Recovery Steam Generators, A nepative
determination is jssued for the siéam turbine. The use of the steam turbine does not provide an
environmental benefit af the site, The steam tarbine is not considered to be pollution control

equipment.

Highlight the reguired signatures and establish the appropriate due dates,

L] = - -
Reviewed: e {of (/,/ oS Date Signed: 57/ 1 {204

s

Peer Reviewed: ,’L" Tl 7?1"£m,tjwdg Date Signed: "5/ i / redd,

Team Leader: B‘..QC\ Date Signed: §¢¢ /o
Section Manager: -é%“b _,Qh/ { _?é--l)ate Signed: MAY 2068

Division Director: 27« A)
3 :

.pf,’u‘DME Signed: MAY 1 200
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Buddy Garcia, Chairman
Larry 1. Sowart, Commissione:

Bryvan W. Shaw, Ph.b., Commissioner Bas . Coy, I, Pobile nterast Cownsel

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Frotecting Texas hy Reducing end Preventing Palfuliion

December 5, 2008

LaDonna Castafiuela, Cluef Clerk

Texas Commission on Environmental Quality
Office of the Chief Clerk (MC-105)

P.O. Box 13087

Austin, Texas 78711-3087

RE: TENASKA GATEWAY PARTNERS, LTD.
TCEQ DOCKET NO. 2068-0830-MIS-U

Dear Ms. Castafiuela:

Enclosed for filing is the Public Interest Counsel’s Response to the Appeal of the Executive
Director’s Determination regarding Tenaska Gateway Partners, Litd,

Sincerely,

Chcafirmon 7 imo

Christina Mann, Attomey
Assistant Public Inierest Counsel

cc: Mailing List

Enclosure

EXHIBIT 6
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TCEQ DOCKET NO. 2008-0830-MIS-U

IN THE MATTER OF
THE APPEAL BY RUSK
COUNTY APPRAISAL
DISTRICT OF THE
EXECUTIVE
DIRECTOR’S USE
DETERMINATION
REGARDING TENASKA
GATEWAY PARTNERS,
LTD.

BEFORE THE,
TEXAS COMMISSION
ON ENVIRONMENTAL

QUALITY

O O GO BO0 SO0 4R OO LR G

THE OFFICE OF PUBLIC INTEREST COUNSEL’S
RESPONSE TO APPEAL OF USE DETERMINATION

TO THE HONORABLE MEMBER OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

The Office of Public Interest Counsel (OPIC) of the Texas Commission on
Environmental Quality (the Commission or TCEQ) and files this Response to the Appeal

of the Executive Director’s Use Determination regarding Tenaska Gateway Partners, Ltd,

(Tenaska).

L Introduction

On May 23, 2008, Tenaska applied to the TCEQ for a Tier TV Use
Determinalion for Pollution Control Property. Tenaksa requested a use determination for
the three Combined-Cycle Gas Turbine Plant Heat Recovery Steam Generators (TIRSGs)
and the Steam Turbine located at the Tenaska Gateway Generating Station in Rusk
County, Texss, Tenaska requested a 25% tax exemption for the HRSGs and the Steam
Turbines. In support of the application Tenaska provided to the ED a proposed formula

for calculating the pollution conirol values of the HRSGs and the turbine system.
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On May 1, 2008, the BD issued a use determination for the facility. The BD
rejecled the proposed formula but nevertheless issued a 100% positive determination for
the two HRSG units concluding that the equipment was poliution control equipment and
was installed 10 meel or exceed federal and/or stale regulations, The ED made a negative
determination for the steam turbine because the use of the steam turbine provides no
environmental benefit Lo the site and is not considered pollution control equipment. In
rejecting the applicant’s proposed formula for calculating the pollution contro value of
the HRSGs and steam: turbines the BD concluded that the outcome from the applicant’s
formula is outcome doterminative and did not focus on the pollution contro] aspects of
the property. The ED provided ne further explanation or analysis supporting his
decision,

As required by 30 TAC § 17.25, Rusk County Appreisal District timely appealed
the 100% positive use determinations for the JIRSGs. Rusk County states that the FRSGs
are production equipment, not pollation control equipment. No appeal was filed by
Tenaska related to the Steam Turbine,

‘We take no position on the merits of the Appellant’s issues with the ED’s decision
at this time becanse we find that the ED provided no basis for the percentages he
concluded were appropriate. Based on the limited information in the record, we conclude
that while the ED may reject an applicant’s proposed formula for determining the
perceniages of equipment associated with pollution control, he must provide an
explanation of the specific method and analysis used to determine the percentages he

recommiends. For this reason, OPIC recommends that the Commission remand this
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matter for a new technical review and new use determination that fully izys out the
method and formula used 10 reach the correct percentage for the use determination,
1. Applicable Law

The applicable TCEQ rules concerning tax relief for property used for
environmental protection are found in Title 30 of the Texas Administrative Code (TAC),
Chapter 17. Parts of Chapfer 17 were amended to be effective February 7, 2008,
Because Tenaska's applications were deemed administratively complete on April 8,
2008, afier the February 7, 2008 effective date of the Chapter 17 amendments, the current
Chapter 17 rules apply to these applications.

To obtain a positive use determination, “the pollution control property must be
used, constructed, acquired, or installed wholly or partly to meet or exceed laws, rules, or
regulations adopted by any environmental protection agency of the United States, Texas,
or a political subdivision of Texas, for the prevention, monitoting, control, or reduction
of air, water, or land pollution.” 30 TAC § 17.4(a). Chapter 17 contains a list of items
(the Bquipment und Categories List, or ECL) that have been predetermined as used either
wholly or partly for pollution confrol purposes. 30 TAC § 17.14. The ECL contains two
parts: “Parl A is a list of the property that the executive director has determined is used
either wholly of partly for poltution control purposes, [and] Part B is a list of catepories
of property which is located in Texas Tax Code (TTC), §11.31(k).” 3¢ TAC § 17.14(a).
In addition, there are fowr different types of use detexmination applications;

Tier 1-- An application which contains property that is in Part A of the
fignre in §17.14(a) or that is necessary for the installation or

operation of property located on Part A of the Equipment and
Categories List; 30 TAC § 17.2(13)
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Tier II- An application for property that is used wholly for the control of
air, water, and/or land pollution, but not on the Equipment and
Calegories List, located in §17.14(a); 30 TAC § 17.2(14)

Tier HI-An application for property used partially for the control of air,
water, and/or land pollution but thai is not included on the
Equipment and Calegories List, located in §17.14(a); 30 TAC §
17.2(15)

Tier IV--An application containing only pollution control property which
falls under a calsgory located in Part B of the figure in §17.14(a).
30 TAC § 17.2(16).

Section 17.15(a) and {b) provide Decision Flow Charts for making use determinations.
There are two Decision Flow Charts, one for non-Tier IV applications, and one for those
applications with just items from Part B of the ECI.. 30 TAC § 17.15() and (b).

In addition, a partial use determination “must be requested for all property that is
either not on Part A of the ECL... or does not fully satisfy the requirsments for a 100%
positive use determination.” 30 TAC § 17.17(a). To calculete partial use for Tier IV
applications, the cosf analysis procedure in § 17.17(d) must be used, Section 17.17(d)
states that “[i]t is the responsibility of the applicant {o propose a reasonable method for
determining the use determination percentage. It is the responsibility of the ED to review
the proposed method and make the {inal determination.” 30 TAC § 17.17(d).

Under § 17,25, an appraisal district or applicand has 20 days to appeal a use
determination issued by the ED. 30 TAC § 17.25(2)(2)(A) and (B); 30 TAC § 17.25(b).
Upop a timely appeal, the Comunission may cither “deny the appeal and affinm the ED's
use determination™ or “remand the matler to the ED for a new detenmination.” §
17.25(d)(2). Should the Commission remand the use deterrnination, the ED shall conduct
a new technical review and issuc a new use determination. 30 TAC § 17.25(e){1)(A) and

(B). This determination may be appealed under the same Chapler 17 procedures as the
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initial determination, 30 TAC § 17.25(e)(2). 1f the Comumission denies the appeal, and
affirms the use determination, this decision is final and appealable. 30 TAC §
17.25(d)(3).

HI.  Analysis and Conclusion

Tenaska requested a 25% tax exemption for the value for HRSGs based upon the
costs associated with the equivalent NOx reductions ftom a different piece of equipment:
an SCR to determine the pollution conirol percentage of the HRSGs.. In his Use
Determination analysis, the ED disagrees with Tenaska’s proposed formula for
caloulating the pollytion control value of the HRSGs. Nevertheless, the BD recommends
a 100% exemption for the HRSGs and concludes that “the most appropriate formula has
been determined by the Executive Director.” However, the ED does not explain what the

forntula is or how he reached the conclusion of a 100% positive use determination even

though he disagrees with the caloulation methodology provided by Tenaska. As described

in 30 TAC § 17.17(d), the BD is required to review the proposed method and make the
final determination. However, it is impossible to review thut determipation in this appeal
without more information about how the ED ealculated the use determination percentage.
Therefore, OPIC recormmends the Commission remand the matter to the BD for a new
determination with instructions that the ED conduct a new technical review and issue a

new use determination based upon a specific method and supporting ‘analysis to assess a

use determination percentage for the HRSGs. !

' As allowed by 30 TAC § 17.25(d)(2) 30 TAC § 17.25(e)(1)(A) and {B).
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Respectfully submitled,
Blas Coy, Ir.
Public Intergst Counsel

By
Christita Mann
Assistani Public Interest
Counsel, TCEQ

State Bar No, 24041388
P.0. Box 13087 MC 103
Austin, Texas 78711
(512)235-6363 PHONE
(512)239-6377 FAX

+CERTIFICATE OF SERVICE
T hereby certify that on December 5, 2008, 7 copies of the Office of Fublic
Interest Counsel’s response to Appeal of Use Determination was served upon the Chief

Clerk of the TCEQ and a true and correct copy on all persons listed on the attached
Mailing List via hand delivery, facsimile ransmission, Inter-Agency Mail or by deposit

in the U.S, Mail,

Christina Mann, Assistent Public Interest Coumsel
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Mailing List
Tenaska Gatewny Partners, Lid.
TCEQ Docket No, 2008-0830-MIS-U

Terry W. Decker, RPA/CCA/RTA
Chief Appraiser

Rusk County Appraisal District
P.0,.Box 7

Henderson, Texas 75653-0007
903/657-3578 FAX 903/657-9073

David D, Johnson

Tenaska, Inc.

1044 N, 115" 8t,, Suite 400
Omaha, Nebraska 68154-4446

Pritchard & Abbott, Ine.

Attn: Mr. C. Wayne Frazell

4900 Overton Commons Court
Fort Worth, Texas 76132-3687
£17/926-7861 FAX 817/927-5314

Chris Ekoh

TCEQ Environmental Law Division MC 173
P.O, Box 13087

Austin, Texas 78711-3087

512/239-0600 FAK 512/239-0606

Ron Hatlett

TCEQ Small Business & Envirenmental
Assistance Division MC 110

P.0. Box 13087

Austin, Texas 787113087

512/239.3100 FAX 512/239-5678

Docket Clerk

TCEQ Office of Chiefl Clerk M€ 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239.3311

Bridget Bobac

TCEQ Office of Public Assistance MC 108
P.O. Box 13087

Austin, Texas 78711-3087

512/239-4000 FAX 512/239-4007
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Buddy Carcia, Chairman

Larry R, Soward, Commissioner

Bryan W. Shaw, Ph.D., Commiissioner
Mark R. Vickery, P.G., Execulive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Frotecting Texas by Reducing and FPreventing Follution
December 3, 2008

LaDonna Castafiuela, Chief Clerk

Texas Commission on Environmental Quality
Office of the Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Re:  TCEQ Docket Numbers:
2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Lid)
2008-0831-MIS-U (UD 07-11966/Freestore Power Generation, 1.P)
2008-0832-MIS-U (UD 07-11971/Borger Energy Associates, TP)
2008-0849-MIS-U {UD 07-11969/Brazos Valley Energy, L.P.)
2008-0850-MIS8-U (UD 07-11994/Freeport Energy Center, LP.)
2008-6851-MIS-U (UD 07-11926/Navasota Wharton Energy Partners, LP)
Execuiive Director’s Response Brief 10 Rusk County, Freestone Central, Hutchinson
Couuty, Fort Bend Centrzl, Brazoria County, and Wharton County Appraisal Districts’
Appeals of the Executive Director’s Use Determinations

Dear Ms. Castafiuela;

Enclosed for filing, please find an original and 7 copies of the “Executive Director’s
Response Brief to Rusk County, Freestone Centval, Flutchinson County, Fort Bend Central, Brazoria
County, and Wharton County Appraisal Districts’ Appeals of the Executive Director 's Negative Use
Determinations. "

Please file-stamp these documents and return one copy to D. A. Chris Ekoh, Staff Attorey,
Environmental Law Division, MC 173. If you have any questions, please do not hesitate to contact
me at (512) 239-5487,

Sincerely,

D. A. Chris Ekoh, Staff Atiorney
Ervirommnental Law Division

EXHIBIT 7

P.0. Box 13087 *  Austin, Texas 76711-3087  *  512.239-1000 * Internet address; www tceq.stale.tbyus
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TCEQ Docket Numbers
2608-0830-MIS-U (UD 07-11914/Tenaska Gateway Partuners, Ltd — Rusk County)
2008-0831-MI8-U (UD 07-11966/Freestone Power Geueration, L.P. -- Freestone County)
2008-0832-MIS-U (UD (7-11971/Borger Energy Associates, LI — Flutchinson County)
2008-0849-M1IS-U (UD 07-11969/Brazos Valley Energy, L.P, — Fort Bend County)
2008-0850-MIS-U (UD 07-11994/Freepori Energy Center, L.P. - Brazoria County)
2008-0851-MIS-U (UD 07-11926/Navasota Wharton Energy Partners, LP - Wharton
County)
APPEAL OF TEE EXECUTIVE § BEFORE THE
DIRECTOR’S USE DETERMINATIONS §
ISSUED TO §
TENASKA GATEWAY PARTNERS, LTD; §
FREESTONE POWER GENERATION, L.P.; § TEXAS COMMISSION ON
BORGER ENERGY ASSOCYATES, LP; §
BRAZOS VALLEY ENERGY, L.P; 8
FREEPORT ENERGY CENTER, L.P.; and §
NAVASOTA WHARTON ENERGY 3
§

PARTNERS, LP ENVIRONMENTAL QUALITY

EXECUKIVE DIRECTOR’S RESPONSE BRIEF TO RUSK COUNTY, FREESTONE
CENTRAL, HUTCHINSON COUNTY, FORT BEND CENTRAL, BRAZORIA COUNTY,
AND WHARTON COUNTY APPRAISAL DISTRICTS’ APPEALS OF THE
EXECUTIVE DIRECTOR’S USE DETERMINATIONS

. The Executive Dircctor of the Texas Comrission on Environmental Quality (the Commission or

TCEQ) files this Response to the Appeals of the Executive Director’s Use Determinations Issned
to Tenaska Gateway Pariners, Ltd (Tenaska); Freestone Power Generation, LP. (Freestone);
Borger Energy Associates, LP (Borger); Brazos Valley Energy, L.P (Brazos); Freeport Energy
Center, LP (Freeport); and Navasota Wharton Energy Partners, LP (Navasota). The appeals
were submitted by or on behalf of the affected county appraisal districts. The regulated entities
did not appeal the Executive Director’s use determinations.
For the remsons described below, the Executive Director respectfully requesis that the
Commission adopt the recommendation of the Executive Director and remand the respective
appeals to the Executive Director to issue new deierminations counsistent with the Executive
Director’s recommendation as adopted by the Commission.

Part T of this brief presents a background of the Tax Exemption for Pollution Control Property
Program, inchiding a discussion of House Bill 3732; Part T1 discusses the procedural history of
each application including the Executive Director’s determinations; Part III describes the devices
involved in these appeals, and the circumstances leading to the formation of a Workgroup to
assist in establishing the method of caleulating the proper pollution control percentage for the
devices; and Part IV presents the Executive Director’s recommendation to the Commission on
the proper pollution control percentage to adopt for the devices involved in these appeals.

TIER 1V HRSG APPEALS — EXECUTIVE DIRECTOR'S RESPONSE BRIEF Page 1
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PROGRAM BACKGROUND

These appeals of the Executive Director’s use determinations are filed pursuant to FLB, 3121
(77™ Tex. Legislature, 2001) establishing an appeals process for use detsrminations and the
Commission rules implementing the legislation.

In 1993, the citizens of Texas voted to adopt a tax measure calted Propesition 2 (Prop 2). Prop 2
was implemented when Article 8, § 1-1 was added to the Texas Constitution on November 2,
1993. The amendment allowed the legislature to “‘exempt from ad valorem taxation all or part of
real and personal property used, constructed, acquired, or installed wholly or partly to meet or
exceed rules or regulations adopted by any environmental protection agency of the United States,
this state, or a political subdivision of this state for the prevention, monitoring, control, or
reduction of air, water, or land pollution. ™

The Texas Legislature codified the constitutional amendment in 1993 as TEX. TAX CODE §
11.31 (effective January 1, 1994). The stamtory language in the codified version mirrored the
language of Article 8, § 1-1. The statute sets up a two-step process to obtain tax exemption for
pollution control property. Tirst, a person seeking tax exemption for pollution control property
must obtain a positive use determination from the Executive Director that the property is used
whoily or partly for pollution control.® Sccond, omce a petson obtains a positive usc
determination from the Bxecutive Director, the person then applies to the appraisal district where
the property is located to receive the actual tax exemption. It is the gerformance of this second
step by the chiel appraiser that removes the property from the tax roll.

In 2001, the legislature amended Section 11.31 when it passed House Bill 3121 (effective
September 1, 2001). This bill added several procedural requitements to Section 11.31, including
a provision requiring the establishinent and implementation of a process to appeal use
determinations.” The amendment authotized the Commission to adopt rules establishing specific
standards for the Executive Director to follow in making use determinations for property that
qualified for ejther full or partial determinations.

In 2007, the legislature amended Section 11.31 when it passed House Bill 3732 (effective
September 1, 2007).”7 The amendment added three new subsections to Section 11.31 by
requiring the:

» Commission to adopt, by rule, a list of pollution contro} property which must include the
18 categories of equipment outlined in HB 3732;

! See TEX. TAX CODE § 11.31 and 30 TEX. ADMIN, ConR § 17.25.
* TEX. CONST. art. 8, § 1-1(a) (November 2, 2002).

* TEx. TAX CODE § 11.314c) & (d).

*Tex, TAX CODE § 11.31(i).

3 Bee TEX. TAX CODE § 11.31(e).

S TeEx. TAX Cone § 11.31(g).

" House Bill 3732 (80" Legislature, 2007).

TIER IV HREG APPEALS — BEXECUTIVE DIRECTOR 'S RESPONSE BRIEF Page 2
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» Commission to adopt a procedure to review the list at least once every three years and
allows the removal of items from the list when there is compelling evidence that the item
does not provide pollution conirol; and

# Bxecutive Direclor to review applications containing only items on the adopted list, and
to issue a determination without regard to the information provided in response to Section
11.31(c)(1) within 30 days of receipt of the required application documents.®

On January 16, 2008, the Commission adopted rules imglamenﬁng HB 3732.° The adopted rules
include the “Bquipment and Categories List” (BCL)." Part B of the BCL consists of the 18
categories of equipment listed by the legislature in HB 3732.) The rules revised the review
standards contained in Section 17.15 by creating a revised “Decision Flow Chart” and adopting a
new “Part B Decision Flow Chart”'* The rules created a new Tier level of application (Tier IV)
for the categories of equipment contained in Part B of the BCL." The use determinations subject
to these appeals were filed as Tier IV applications under the newly adopted rules.

Appeals under 30 TEX. ADMIN. CODE § 17.25 may be filed by either the applicant seeking the
determination, or by the chief appraiser of the tax appraisal district affected by the
determination." The appeal must be in writing and filed within 20 days of receipt of the use
determination letter.”> The AppHeant is presumed fo have received notice of the determination
on the “third regular business day after the date the notice of the Executive Director’s action is
mailed by first class mail.™'® The appellant is xequired by Section 17.25(b)(5) to explain the
basis for the appeal. Under Section 11,31(i), “the chief appraiser shall accept a final
determination by the executive director as conclusive evidence that the facility, device, or
method is used wholly or partly as pollution control property.”

.

PROCEDURAL BACKGROTUND
Tenagka Gateway Partners, Ltd — Rusk County {Use Determination MNuwmber 07-1 191_41

On March 14, 2008, Tenaska filed a Tier IV application with the Executive Director seeking a
use determination under Section 11.31 of the Texas Tax Cede for 3 Heat Recovery Steam
Generators (HRSG) and 1 enhanced steam turbine. Tenaska claimed the devices were installed
to control Nitrogen Oxides (NO,) and cited 40 C.E.R § 60.44Da and 30 Tex. AvmiN. CODE §
117.3010 as the rules it is meeting or exceeding by installing the devices. The application was

®1d. See also, 33 Tex.Reg 932, 933 (February 1, 2608).
%33 Tex Reg 932 {(February 1, 2008). The rules became effective on February 7, 2008,
1% 33 Tex Reg af 956; and 30 TEX.ADMIN. CODE 17.14(a) (Bffective February 7, 2008). Unless otherwise
specificaily stated, all references to 30 TAC Chapter 17 refer to the rules sffective February 7, 2008.
"33 Tex Reg at 967; and 30 TEX.ADMN. CODE 17.14(a). .
"2 30 TEX.ADMIN. COBE 17.15(a} and (b),
30 TeX.ADMM. CODE 17.2(16).
" TrEX. TAX CODE § 11.31(e): and 30 TEX. ADMIN, ConE § 17.25()(2).
:: 30 TEX. ADmN. CODE § 17.25(b)
13,

TIER IV HRSG APPEALS - EXECUTIVE DIRECTOR 'S RESPONSE BRIEF Page 3
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declared to be adiministratively complete on April 8, 2008, The techaical review of the
application was completed on May 1, 2008. On May 1, 2008, the Executive Director issued a
100% positive use determination for the HRSGs and a negative use determination for the
enhanced steam turbine. Rusk County Appraisal District filed a timely appeal on May 19, 2008.
On May 27, 2008, Wayne Frazell (with Pritchard & Abbott, Inc.) filed “detailed comments” on
behalf of Rusk County Appraisal District, explaining its reasons for appeal. A copy of the
application, administrative review documents, technical review documents, and wuse
determination letter are attached herein as ED’s Exhibit 1,

Freestone Power Generation I.P — Freestone County (Use Determination Number 07-11966)

On March 28, 2008, Freestone filed a Tier IV application with the Executive Director seeking a
vse determination vwnder Seotion 11.31 of the Texas Tax Code for 4 HRSGs, 2 steam turbines,
and support systems. Freestone claimed the devices were installed to control Nitrogen Oxides
(NOy) and cited 40 CF.R § 60.44Da and 30 Tex. ADMIN. CODE § 106.512 as the rules it is
meeting or exceeding by installing the devices. The application was declared to be
administratively complete on April 8, 2008. The technical review of the application was
completed oh May 1, 2008. On May 1, 2008, the Executive Director issued a 100% positive use
defermination for the HRS8Gg and a negalive use determination for the steam turbines, and
support systems. Freestone Central Appraisal District filed a timely appeal on May 16, 2008,
On May 27, 2008, Wayne Frazell (with Pritchard & Abbott, Inc.) filed “detailed comments™ on
behalf of Freestone County Appraisal District explaining the its reasons for appeal. A copy of
the application, administrative review documents, technical review documents, and nse
determination letter are attached herein as ED’s Exhibit 2.

Borger Energy Associates, LP — Hutchinson County (Use Determination Number 07-11971)

On March 31, 2008, Borger filed a Tier IV application with the Executive Director seeking a use
determination under Section 11.31 of the Texas Tax Code for 2 HRSGs. Borger claimed the
devices were installed to control Nitrogen Oxides (NO,) aod cited 40 C.F.R § 60.44Da and 30
TEX. ADMI. CoDE § 106.512 as the rules it is meeting or exceeding by installing the devices,
The application was declared to be administratively complete on April 8, 2008, The technical
review of the application was completed on May 1, 2008, On May 1, 2008, the Executive
Dirgctor issued a 100% positive use determination for the HRSGs. Hutchinson County
Appraisal District filed a timely appeal on May 16, 2008. On May 27, 2008, Wayne Frazell
(with Pritchard & Abbott, Inc.) filed “detailed comrments” on behalf of Hutchinson County
Appraisal District explaining the its reasons for appeal. A copy of the application, administrative
review documents, technical review documents, and use determination letter are attached herein
as ED’s Exhibit 3.

Brazos Valley Energy L.P — Fort Bend County (Use Determimation Number 0711969)

On March 28, 2008, Brazos filed a Tier IV application with the Executive Director seeking a nse
determination under Sectiont 11,31 of the Texas Tax Code for 2 HRSGs and 1 steam turbine.
Brazos claimed the devices were installed to control Nitrogen Oxides (NOy) and cited 40 CF R §
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60.44Da and 30 Tex. ApmiN. CODE § 106.512 as the rules it is meeting or exceeding by
installing the devices. The application was declared to be administratively complete on April 8,
2008. The technical review of the application was completed on May 1, 2008. On May 1, 2008,
the Executive Director issued a 100% positive use determination for the HRSGs and a negative
use determination for the steam turbine. Fort Bend Central Appraisal District filed a timely
appeal on May 21, 2008, A copy of the application, administrative review documents, technical
review documents, and use determination letter are attached herein as ED’s Exhibit 4.

Freeport Enerpy Center, L.P — Brazoria County (Use Determination Number 07-11994)

On April 3, 2008, Frecport filed a Tier IV application with the Executive Director seeking a
partial use determination under Section 11.31 of the Texas Tax Code for 1 HRSG, 1 steam
turbine, and condenger and ancillary pump systems. Freeport claitned the devices were installed
to control Nitrogen Oxides (NO,) and cited 40 C.F.R § 60.44Da as the tule it is meeting or
exceeding by installing the devices. The application was declared to be administratively
complete on April 8, 2008, The technical review of the application was completed on May 1,
2008. On May 1, 2008, the Bxecutive Director issued a 100% positive use determination for the
HRSG and a negative use determination fox the steam torbine, and condenser and ancillary pump
systems. Brazoria County Appraisal Distdct filed a timely appeal on May 21, 2008. A copy of
the application, administrative review documents, technical review documents, and use
determination letter are attached herein as EIY’s Exhibit 5.

Nayasota Wharton Energy Partners, LP — Wharton County {Use Determination Number 7~
11926)

On March 19, 2008, Navasota filed a Tier IV application with the Executive Director secking a
use determination under Section 11.31 of the Texas Tax Code for 4 HRSGs and 2 steam turbines.
Navasota claimed the devices were installed to control Nitrogen Oxides (NO,) and cited 40
CFE.R § 60.44Da and 30 TEX. ADMIN, CoDE § 106.512 as the rules it is meeting or exceeding by
installing the devices. The application was declared to be administratively complete on April 8,
2008. The technical review of the application was completed on May 1, 2008. On May 1, 2008,
the Exccutive Director granted a 100% positive use determination, for the HRSGs and a negative
use determination for the steam turbines. Wharton County Appraisal Distiict filed a timely
appeal on May 21, 2008. A copy of the application, administrative review documents, technical
review documents, and usc determination letter are attached herein as E1¥’s Exhibit 6.

HE.

HRSGs and CALCULATION OF POLLUTION CONTROL PERCENTAGE

The properties involved in these appeals are HRSGs and steam lurbines used at combined-cycle
facilities to generate clectricity. The Tier IV applications were snbmitted under Part B-8 of the
ECL for HRSGs and Part B-10 of the ECL for steam turbines., The appeals challenge only the
Executive Director’s determinations granting 100% Tier IV positive use determinations for the
HRSGs. The Bxecutive Director’s determinations regarding the steam turbines were not
appealed.
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Since the enactment of HB 3732, the Bxecutive Director has received approximately thirty seven
Tier IV use determination applications for HRSGs and steam tutbines installed at combined-
cycle electric generation facilities. The Executive Director has issued 100% positive use
determinations for twenty six FTRSGs, Six out of the twenty six use determinations were
appealed by the affected appraisal districts, and all six are the subject of the instant appeals.
There are currently eleven applications awaiting determinatjons.

Under TCEQ rules, an applicant for a Tier IV nse determination is required to calculate the use
determination for the equipment or categories of equipment included in the application. “It is the
responsibility of the applicant to propose a reasonable method for detetmining the use
determination percentage. It is the responsibility of the oxecutive ditector to review the proposed
method and make the final determination.”’” The challenge with most Tier IV applications
including those nvolved in these appeals is the calculation of the use determination percentage
for each category of equipment. A description of the functions performed by a HRSG will help
explain why the calculation methodologies vary from one application to another,

A HRSG acts as a fuel substitute in a typical combined-cycle installation. A typical HRSG
captures hot exhaust gases from a combustion turbine. The resulting heat is converted “into high
pressure and temperature steam” which is used to propel a steam turbine to generate electrical
energy. * 'This process climinates the meed for the additional burning of coal or other
hydrocarbon based fuel in order to obtain the same increase in electrical energy generation
output at the site. Installation of a HRSG in a combined-cycle facility “allows more elscirical
energy to be produced for a given heat input” compared to a “simple cycle or traditional steam
boiler/turbine (Rankine cycle) configuration.”

Calcutation Methodologies Provided in the Respective Applications:

Tenaska Gateway: Tenaska proposed a caleulation based on comparing a single cycle plant
with a selective catalytic reduction (SCR) system installed to control NO; to a combined-cycle
plant with an HRSG installed to boost efficiency with less NO, emissions. Based on this
premise, Tenaska claimed that it merely substituted a HRSG in a combined-cycle plant for an
SCR in a single cycle plant. As a result, Tenaska wanted a use determination percentage that
reflected the total capital cost of the hypothetical SCR that it did not install. ‘The arithmetic and
method of calculation is best expressed on pages 5-6 of the application.”®

730 TEX. ADMN. CODS § 17.17(d).

" Yongjun Zhao, Hongmei Chen, Mark Waters, and Dimitri N. Mavri; "Modeling and Cost Optimization of
Combined Cycle Heat Recovery Generator Systems” (Proceedings of ASME Turbo Expo 2003 - Power of Land,
Sea, and Air, GT2003-38568, June 16-19, 2003). See also, Applicstion for Use Determinations filed by Ennis-
Traciebel Power Cotopany, LP).

¥ 1d. A single-cycle or simple-cycle power plant uses a “fuel-fired turbine” to generate electricity, A combined-
cycle power plant combines “gas turbine engine” with a heat recovery steam generator and a steam tocbine system to
generate electricity. Single-vycle facilities are only able to utilize a portion of the heat that the combustion of their
fuel generates. The excess heat generated from combustion is generally wasted in a single cycle facility, The
HREGs at combined-cycle facilities recapture that waste heat, and use it to make steam to generate electricity;
thercby, improving overall effisiency. See Footnote 18 {*Modeling and Cost Optimization of Combined Cycle Heaf
Recovery Generator Systerns”).

* See BD’s Exhibit | {(Applicuation for Tier IV use derermination submitted by Tenaska Gateway Partners, Itd.).
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The problems with this calculation are as follows. First, the cost of the steam turbine which. is
not a polingion contro! property was factored into the caleulation. Second, HRSGs and SCRs are
totally different mechanisms. The latter is a known and acceptable pollution control device,
which may still be installed somewhere in the plant to control pollution. Once installed, Tenaska
can apply and receive a use determination for it. Third, SCRs are custom-built for each facility,
Choosing and using an average cost, as Tenagka did, does not come close to reflecting the actual
value of a SCR that would be installed if there was a need to install one. Fourth, the calenlation
removes the focus of the evaluation from the purported pollution control propetty, and places it
on another unrelated property. The calculation is not based on the equipment for which use
determination is sought. Finally, it is impossible to apply the review standards, particularly the
Decision Flow Charts, using this calculation methodology.

Freeport Energy; Freepori requested a 98% partial use determination for replacing an old
power generation plant with a combined-cycle plant using an HRSG. Freeport based its
proposed calculation on the NO, reduction achieved by the new plant. Freeport claimed that
NO, emissions were reduced from 147ppm (old plant) to 3ppm (new plant). The partial
percentage calculation based on reduction in NO, emissions was 98% of the total cost of
installation of the HRSG, steam turbine, and condenser and ancillary pump system. The method
of calculation is best expressed on pages 5-6 of the application.?

The problems with this calculation are as follows. First, the cost of the steam turbine, condenser
and ancillary pump system which are not pollution control propertics are factored into the
calculation. Second, the calculation removes the focus of the evaluation from the purported
pollution control equipment, and places it on NOy emissions. The calculation is not based on the
equipment for which use determination is sought. Third, the calculation is based on the cost of
the entire facility rather than the cost of the FIRSG, Finally, it is impossible to apply the review
standards, particularly the Decision Flow Charts, using this calculation methodology.

Freestone Power Generation: Freestone proposed a use determination percentage caleulation
based on “avoided emissions.” This “approach relies on thermal output differences between a
conventional power gemeration system and the combined-cycle system.”? This approach
“utilized oulput-based NO, allocation. method for both power generation projects.”* The
method of calcnlation is best expressed on Schedule A, and pages 11-12 of the application,”!

The problems with this calculation ave as follows. First, the cost of the entire facility was used in
the calculation. Second, the cost of the steam turbines and supporting systems which ate not
pollution control properties are factored inio the calculation, Third, the calculation removes the
focus of the evaluation from the purported pollution control property and places it on NO,
emissions output. The caleulation is not based on the devices for which use determinations are
sought. Fourth, the calculation is based on several assumptions, none of which reflect {he
poliution control propertics at issue in this case. Finally, it is impossible to apply the review

2 8oz ED’s Bxhubit 5 (Application for Tier IV ust determination subinitted by Freeport Energy Center, LP.).

:j See EI’s Bxhibit 2 {Application for Tier IV use determination submitied by Freestone Power Genexation, L.P,),
Ad,

24 1";
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standards, particularly the Decision Flow Charts, using this caleulation methodology. Finally, as
a result of the flawed assumptions, the use of the total cost of the facility, and the use of the total
cost of the HRSGs and steamn turbines, the applicant came up with a pollution control percentage
of 384%.

Borger Energy: Like Freestone, Borger proposed a use determination percentage caleulation
based on “avoided emissions,” This “approach relies on thermal oulput differences between a
conventional power generation gystem and the combined-cycle system.” % The agéoroach
“niilized output-based NO, allocation method for both power generation projects.””® The
method of caloulation is best expressed on Schedule A, and pages 7-9 of the application,”’

The problems with this calculation are as follows, First, the cost of the entire facility was used in
the calculation, Second, the calculation removes the focus of the evaluation from the purported
pollution control properties and places it on NOy emissions output. The calculation is not based
on the devices for which use doterminations are sought. Third, the calculation is based on
several assumptions, none of which reflect the pollution control properties at issue in this case.
Fourth, it is impossible to apply the review standards, particularly the Decision Flow Charts,
using this calenlation methodology. Finally, as a result of the flawed assumptions and the nse of
the total cost of the facility, the applicant came up with a pollution control percentage of 128.6%.

Brazos Valley Energy: Brazos proposed a pollution control percentage calculation based on
“avoided emissions.” ‘This “approach relies on thermal output differences between a
conventional power gencration system and the combined-cycle system.” 2  The apsnoach
“utilized output-based NOx allocation method for both power generation projects.”*
method of calculation is best expressed on Schedule A, and pages 9-10 of the application,*”

The problems with this calculation are ag follows. First, the cost of the entire facility was used in
the calculation. Second, the cost of the stearn turbines and supporting systems which are not
pollution control devices are factored info the calculation. Third, the calculation removes the
focus of the evaluation from the purported pollution control properties and places it on NOx
emissions ouiput. The calculation is not based on the devices for which use determinations ate
sought. Fourth, the calculation is based on several assumptions, none of which reflects the
pollution control properties at issue in this case. Fifth, it is impossible to apply the review
standards, particularly the Decision Flow Charts, using this calculation methodology. Finally, as
a result of the flawed assumptions, the use of the total cost of the facility, and the use of the total
cost of the HRSGs and steam turbine, the applicant came up with a pollution control percentage
of 248.7%.

Navasota Energy: Navasota proposed a pollution control percentage calculation based on
“avoided emissions.” This “approach iclies on thermal output differences between a

:: See ED’s Exhibit 3 {Application for Tier I'V nse determination submitted by Borger Energy Associates, LE.).
Id.

27 Id

z: Sec TD's Exhibit 4 (Application for Tier [V use dstermination subsmitted by Brazos Valley Enerpy, L.P.).
Id.

4
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conventional power generation system and the combined-cycle system.”’ ' The approach

“utilized outpui-based NO, allocation method for both power generation projects.”” The
method of caleulation is best expressed on Schedule A, and pages 9-10 of the application.™

The problems with this calculation are as follows. First, the cost of the entire facility was used in
the calculation. Second, the cost of the steam furbines and supporting systems which are not
pollution control devices are factored into the calenlation. Third, the calculation removes the
focus of the evaluation from the purported pollution control propertivs and places it on NOy
emissions output. The calculation is not based on the devices for which use determinations are
sought, Fourth, the calouiation is based on several assumptions, none of which reflects the
poliution control properties at issue in this case. Fifth, it is impossible to apply the review
standards, particularly the Decision Flow Charts, using this calculation methodology, Finally, as
a result of the flawed assumptions, the use of the total cost of the facility, and the use of the total
cost of the HRSGs and steam tutbine, the applicant came up with a pollution control percentage
of 164%.

The pollution control percentages and the methods of caleulation used by the applicants vary
considerably. The following are examples of the percentages derived by using the avoided
omissions caleulation:;

Applicant Calceniation Method Pollution Contrgl %
Channel Energy Avoided emission based on No, Output 366.1%
Pasadena Cogeneration Avoided emission based on No, Output 165%

TH Wharton Avoided emission based on No, Output 398.3%
Cedar Bayou 4 Avoided emission based on No, Qutpat 225.9%
Maustang Units 1, 2, &3 Avoided emission based on No, Output 142.18%
Calpine Baytown Avoided emission based on Noy Output 298.75%
Deer Park Energy Avoided emission based on Noy Qufput 503.55%
Magic Valley Avoided emission based on No, Quiput 263.55%
FPL Forney Avoided emission based on Noy Output 213.64%

Based on varions calculations and initial research by staff, the Executive Director allowed 100%
positive use deteymipation for the first set of applications adjudicated. Subsequently, the
Executive Director received new applications, with varying nse determination percentages. The
Executive Director then decided to develop a consistent and uniform use determination
percentage for HRSGs.

*1 8ee BD’s Extribit 6 (Application for Tier IV use detetmination submitted by Navasota Wherton Energy Partners,
33 E
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Iv.
THE WORKGROUP AND EXECUTIVE DIRECTOR’S RECOMMENDATION

Faced with the difficulties of coming up with a reasonable use determination percentage for
HRSGs, the Bxecutive Director assembled a Workgroup to gather information that would lead to
the development of a uniform use determination percentape for the equipment. The Workgroup
was attended by applicants or their representatives whose use deterrninations are currently
pending on appeal; applicants or their representatives whose use determination applications are
currently pending in-house; appraisal districts and their representatives; and environmental and
public interest gronps. The Workgroup met twice and provided input to the Bxecutive Director
on this jssue. Based on staff research and input from the Workgroup, the following conclusions
were made:

1. A comparable combined cycle power plant produces less air emissions than the same size
simple cycle power plant. The reduced emissions are attributed to reduced combustion.
The installation of the HRSGs lead to the reduced emissions.

2. The steam turbine systems are used solely to produce electricity. As 100% production
equipment the steam turbine systems are not eligible for a positive use determination.

3. The pollution control aspect of the combined cycle plant relates solely to the installation
of the HRS(3s. However, installation of HRSG also results in increased efficiency and
prodnction gain.

The Executive Director reviewed several calculation methodologies provided in different
applications and at the Workgroup meetings; calculations provided by Wayne Frazell, with
Pritchard & Abbotf; and comments and snggestions made by Workgroup participauts. The goal
was 10 assign an appropriate percentage to the pollution control aspect of the HRSGs, while
taking into account the production gain associated with their installation. Of all the calculations
reviewed, the method furnished by Cummings Westlake, LLC, representing Ennis-Tractebel
Power Company, comes the slosest to providing the appropriate use determination percentage
for HRSGs.

The Executive Director is therefore recommending the following modified version of the
calculation presented by Cummings Westlake:

A HRSG acts as a fuel substitute in a combined cycle instaljation, A typical
HRSG captures hot exhaust gases from a combustion turbine. The resulting heat
is converted “into high pressure and temperature steam” which is used to propel a
steam turbine to generate electrical energy. > This process eliminates the need for
the additional burning of coal or other hydrocarbon based fuel in order to obtain

* Yongjun Zhao, Hongmei Chen, Mark Watexs, and Dimitd N, Mavris; "Modeling and Cost Optimization of
Combined Cycle Heat Recovery Generator Systems” (Proceedings of ASME Turbo Expo 2003 - Power of Land,
Sea, and Ajr, GT2003-38568, June 16-19, 2003). Ses also, Application for Use Determinations filed by Ennis-
Tractebel Power Company, LF).
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the same increase in electrical energy generation output at the site. Installation of
a HRSG in a combined cycle facility “allows more electrical energy to be
produced for a given heat input” compared to a *“simple cycle or traditional steam
boiler/turbine (Rankine cycle) configuration.”*® The thermal efficiency increase
or production gain derived from the installation of a HRSG is approximately 39%.
Since this percentage represents the additional amount of electrical energy
produced for a given heat input, it therefore represents the production valne of the
equipment. Based on this production valus, the pollution control percentage of a
HRSG installed at a combined-cycle facility is 61%. Staff is therefore
recommending a positive use determination of 61% for ¢he installation of a
HRSEG in a combined cycle facilify.

Under this methed, a HRSG would exit the “Decision Flow Chart” at box 7 and requires the
application of “Part B Devision Flow Chart.”*® HRSG provides environmental benefit at the site
under box 2 of the Part B Decision Flow Chart by acting as fuel substitute, capturing exhaust
gases which would have been emitted into the air at the site, and eliminates the need for the
additional buming of hydrocarbon-based fuel to obtain the same increase in electtical energy
generation at the site. The HRSGs involved in the instant appeals were installed in order to meet
or exceed an environmental rule adopted to control NO, emissions.”

V.

CONCLUSION

The Executive Director requests that the Comtnission adopt the recommendation of the
Executive Director on the proper pollution control percentage for HRSGs installed at combined-
cycle facilities. - Should the Commission choose to adopt the Executive Director’s
recornmendation, the Executive Director intends to apply the adopted recommendation fo all
subsequently filed similar use determination applications, and fo those applications currently
pending adjudication.

a5

.
* 30 Tex. ADMIN, CODE § 17.15(a); and 30 TEx. ADMIN, CODE § 17. 15(b).
3 See 40 C.F.R § 60.44Da; and 30 TEX, ADMM. CODE § 106,512,
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The Executive Director respectfully requests that the Commission remand use determination
numbers 07-1194, 07-11966, 07-11971, 07-11969, 07-11994, and 07-11926, to the Executive
Director to issue revised use determinations consistent with the adopted recommendation.

Respectfully submitted,

TEXAS COMMISSION ON ENVIRONMENTAL
QUALAITY

Mark R. Vickery, P.G., Bxecutive Director

Stephanie Bergeron Perdue,
Deputy Director Office of Legal Services

Robert Martinez, Director
Environmental Law Division

/D.’A. Chris Ekoh, Staff Attorney T—
Envirormental Law Division
“Texas Bar No. 06507015

Timothy Reidy, Staff Attorney
Tnvironmental Law Division
Texas Bar No. 24058069

P.0O). Box 13087, MC 173

Austin, Texas 78711-3087

Telephone No. (512) 238-5487

Facsimile No. (512) 239-0606

REPRESENTING THE EXECUTIVE DIRECTOR,
TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY
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CERTIFICATE OF SERVICE

I certify that on December 3, 2008, the original and 7 copies of the Executive Director’s
Response to Rusk County, Freestone Central, Hutchinson County, Fort Bend Central, Brazoria
County, and Wharton County Appraisal Districts” Appeals of the Executive Director's use
determinations was filed with the Office of the Chief Cletk, Texas Commission on

~ Environmental Quality, and was served by first-class mail, agency mail, or facsimile to all
persons on the attached mailing list.

/DA, Chris Bkoh, Staff Attorney
Bnvironmental Law Division
Texag Commission on Environmental Quality
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MAILING LIST
TCEQ Docket Numbers
2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Ltd — Rusk County)
2008-0831-MIS-U (UD 07-11966/Freestone Power Generation, L.P. — Freestone County)

2008-0832-MIS-U (UD 07-11971/Borger Energy Associates, LP — Hutchinson County)

2008-0849-MIS-U (UD 07-11969/Brazos Valley Energy, L.P, — Fort Bend County)

2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, 1.P. — Brazoria County)
2008-0851-MIS-UJ (UD 07-11926/Navasota Wharton Energy Partners, LP — Wharton

County)

Terry W. Decker, RPA/CCA/RTA
Chisf Appraiser

Rusk County Appraisal Distriot
P.0.Box 7

Henderson, Texas 75653-0007
903/657-3578 Fax 903/657-9073

Dawvid Johnson

Tenaska, Inc.

1044 N. 115" 8t., Suite 400
QOmaha, Nebraska 68154-4446

Bud Black, REA/CTA

Chief Appraiser

Freestone Central Appraisal District
218 North Mount

Fairfield, Texas 75840
503/389-5510 Fux 903/389-5955

Freestone Power Generaiion L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Greg Maxim

Duff & Phelps LLC

919 Coupress Ave., Suite 1450
Austin, Texas 78701
512/671-5580 Fax 512/671-5501

Pritchard & Abbott, Inc.

Attn: Mr. C, Wayne Frazell
4900 Overlon Commons Court
Fort Worth, Texas 76132-3687
817/926-7861 Fax 817/927-5314

Diana Hooks, RPA/RTA

Chief Appraiser

Hutchinson County Appraisal Disirict
P. Q. Box 5065

Borger, Texas 79008-5065
806/274-2294 Fax 806/273-3400

Borger Energy Associates, LP
7001 Boulevard 26, Suite 310
North Richland Hills, Texas 76180

Dennis Deegear

Duff & Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701
512/671-5523 Fax 512/671.5501

Glen Whitehead, RPA

Chief Appraiser

Fort Bend County Central Appraisal Distriot
2801 B. F. Terry Blvd.

Rosenberg, Texas 77471-5600
281/344-8623 Fax 281/344-8632

Brazos Valley Energy. L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Hugh L. Landrum & Associates
Atin: Mr, Hugh L, Lundrum, Jr.
12621 Featherwood, Suite 325
Houston, Yexas 77034
281/484-7000 Fax 281/484-7272

TIER IV HRSG APPEALS — EXECUTIVE DIRECTOR'S RESPONSE BRIEF Page 14

AE 7-15



Cheryl Evans

Chief Appraiser

Brazoria County Appraisal District
500 North Chenango

Angleton, Texas 77515
979/849-7792 Fax 979/849-7984

Freeport Energy Center, LP
4100 Underwood Road
Pasadens, Texas 77507

Justin Hyland

Leo Scherrer

Calpine/Dow

717 Texns Ave.

Houston, Texas 77002
713/830-8873 Fax 713/830-8670

Tylene Gamble

Chief Appraiser

Wharton County Appraisal District
2407 N. Richmond Road
Wharton, Texas 77488
979/532-8931 Fax 979/532-5691

Navasota Wharton Energy Partners, LP
403 Corporate Woods
Meagnolia, Texeas 77354

Stephanie Bergeron Perdue

Deputy Director

TCEQ Office of Legal Services (MC 173)
P. C. Box 13087

Austin, Texas 78711-3087

512/23%-0600 Fax 512/239-0606

D. A. Chris Ekoh

TCEQ Environmental Law Division (MC 173)
P. O. Box 13087

Austin, Texas 78711-3087

512/239-5487 Fax 512/239-0606

Tim Reidy

TCEQ Environmental Law Division (MC 173)
P. O. Boz 13087

Austin, Texas 78711-3087

512/239-5487 Fax 512/239-0606

Ron Hatlett

TCEQ SBEA (MC 110)

P. 0. Box 13087

Austin, Texag 78711-3087
512/239-3100 Fax 512/239-3165

Blas Coy

TCEQ Office of Public Interest Counsel (MC
103)

P. O, Box 13087

Austin, Texas 78711-3087

512/239-6363 Fax 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk (MC 105)
P. O.Box 13087

Austin, Texas 78711-3087

512/239-3300 Fax 512/239-3311

Bridget Bohac

TCEQ Office of Public Assistance (MC 108)
P. 0. Box 13087

Austin, Texas 78711-3087

512/239-4000 Fax 512/239-4007

Minor Hibbs

‘TCEQ Chief Bngineers Office (MC 168)
P.O. Box 13087

Auwustin, Texas 78711-3087
512/239-1795 Fax 512/239-1794
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TEXAS

T TrExas COMMISSION ON ENVIRONMENTAL QUALITY

oot e COMIMIS

8253001 £ 118 APPLICATION FOR USE DETERMINATION ON Eﬁ?{ﬂg’&%ﬁ'{g’,‘fnm
FOR PCLLUTION CONTROL PROPERTY QUALITY

The TCEQ has the responsibility (o delermine whether ¢ property is e pollution soniro) property. A person 3 49 ¥ 50 R L’.l
determination must complete the attached spplication or a copy or simitar reproduetion. For assisianes in compléfing s 1'021 PO
refer (¢ the TCEQ guidelines document, Property Tax Exemptions for Polhiion Control Praperty, us well a5 30 TAC §17, rules

governing this program. For additions) nysistancz please contac the Tax Relief for Pollution Cobtra) Property Prn@t{(@ %l_g}:”,fs OFHCE
239.3100. The applicaticn shoukd be compleled and mailed, nleng with o cermplete copy and the appropriate Tee, Lo 0 o

214, Cashiers Office, PO Box 13088, Austin, Texas 78711-3088.

Information must be provided for ench field ualess otherwise noted,

1. GENERAL INFORMATION

A, What is the type of ownership of this facility?

[1 Corporation [ Sole Proprietor
7] Parinership ] Usility
Lirmiled Partnership . [] Other:

B. Size of company: Number of Employecs

11099 (] 1,008 1t0 1,999
[] 106 to 49% ] 2,000 to 4,999
[} 500 to 999 [1 5,000 or more

C. Business Description: (Provide a brief description of the type of business or astivity at the
facility)
Flectric Generation

2. TYPE OF APPLICATION
[] Tier} $150 Fee [ Tier I $2,500 Fee
l::l Tier I1 $1,000 Feo B Tier IV $500 Fee
NOTE: Enclose a check, money arder 1o the TCEQD, or a copy of the ePay receipt alang with the
application to cover the required fee,

3. NAME QOF APPLICANT

A. Company Name: . _Tenaska Gateway Pariners, Ltd,
B. Mailing Address (Street or PO, Box): 1044 N, 115 Street, Snite 400
C. City, State, and Zip Omala, NE 68154-4446
4, PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of Fagility or Unit: Tennska Gateway Generating Station
B. Type of Mfu Process or Service: Natural Gas- Fueled, Combined-Cyele
_Generation
C. Streel Address! 517 315
D. City, State, and Zip: Mt Enlerprise, Texas 75683-0607
E. Tracking Numbey {Optionaly. GATEWAY-2008-1 B

f—

<, Company or Repistralion Mumber (Cptivnall:

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY
A, Name of Appraisal Distriet: Rusgl County Appraisal District
B, Appraisal District Account Number: '

RPN P -

Tax Relief for Follution Contrel Property Application
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6. CONTACT NAME

A. Company/Organization Name Tenaska, Inc,

B. Name of Individual to Contact: David D, Johnson

C. Mailing Address (Street or P.O. Box}: 1044 N, 115 Strser, Suite 400

D, City, Siate, and Zip: Omaha, NE 68154-4446

E. Telephone nuinber and fax number; Tel:(402}691-0333 Fax:(402) 691-9552
F. E-Mail address (if available):

7 RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
For each media, please lis! the specific environental rule or regulation that is met or exceedsd

by the installation of this properly,

[ MEDIUM | Ruile/Repulation/Law , J
| Air Tille 40 of 'the Code of Federal Regulations, Chapner 1, Subchapter C, Parl 60, Subpart D,
Section 60.444 {40 CTR 60.44122™)

Title 30 of the Texas Administrative Code, Parl 1, Chapier 117,Subchapter E, Divisian 1,
Rule 1173010 (*30 TAC 137.3010") ]

Wator
Waste

8. DESCRIPTION OF PROPERTY (Complete for all applieations)
Desoribe the property and how it wilt be used a1 your facility, Do not simply repeat the
description from the Equipment & Categories List. Include sketches of the equipmeni and
flow diagrams of the processes where appropriate. Use additional sheels, if necessary.

Heat Wecovery Steam Generators and Enhanced Steam Turhine
Tier IV

Statutes and Regulations

A0 CFR 60.44Da establishe slandards of performance for NOx for electric ntility steam generating units
for which constraclion commenced afler Septeanber 18, 1978. 30 TAC 117.3010 establishes emissions
specifications for NOx for utility clectric generation in East and Central Texas, which includes Rusk

County.

Properiv/Equipment Description

The Tenaska Galeway Generating Station (the Plant) is an §45 MW (nominal nel zapacily) natural gas-
fueled, combined-cycle electric generating slation. The Plant is a combined-eycle facility including tivee
170 Mepawatl (MW) combustion rbine geperalors coupled with three thermally efficient heat recovery
steam generators (MRSGs) and o single 335 MW steam turbine.

A combined cycle facility consisis of one oy more gas and steam turbines. The air expansion thal ocours
during the combustion process turns the gas turbine that drives the penerator to produce electrieity. The
combustion in the pas twrbine also produces a hot exhavst pas. 1o 8 combined cyele unit the heat
produced during the combustion of natural gas is diveclad Lo the HRSG o generate sleam used 1o turn a
sleam twrbine, Therelore, both the gas and steam turbines wenerate clectiicity, achieving efficiencies of

up io 55%. '

i Bay Area 2005 Ozone Slrategy
T EPA-452F-03-622

Tax Retiel for Pollution Conltrol Property Application
TCEQ-00611 (Revised January 2008) Page 4 of 7
AE 7-19



A simple-cycle planl conmains gas furbines withoul HRSGs or steamn turbines. The air expansion that
occurs during the combustion process turns the turbine that drives the generalor (o produce electricity and

produces a hot exhaust gas.

One of the benefits of a combined cycle facility is lower NOx emissions per Megawatt-hour (MWHh)
generated.  Assuming the same MWD production, &8 NOx pollulion control devige would have 10 be
installed at simple cycle facility to achicve the Jower NOx emissions achieved by a combined cycle
process. NOx pollution contro) devices jnelude selective calalytic reduction systems (SCR). A SCR umit
reduces NOx emissions by injecling amminonia inle the exhausl siream 10 reaci witly the nitrous oxides Lo
form nitrogen and water under the prosence of a catalysl.  The chemical reaction proceeds as follows:

6NO; + ENH, ® 7Ny + 12 H,0

The SCR unit consists of a catalytic honeycomb structure instalied downsiream of the combustion turbine
prior the main cxhaust stack and an ammonia injection skid. For the large TFA GE turbines, the SCR
installed capital costs range from $2,000,000 1o $4,500,000 per gas turbine. "? Based on the literature
review, catalyst cost escalation since the publication of the lterature, and the physical location of the
plant (Rusk County), 4,000,000 per twrbine is the estimaled cost to install a SCR unit al the Tenagka

Gateway Plant.

In the combined-cycle confipuration specific to the Plant, the HRSGs and the enhanced steam twbine
provide an additional 335 MW capacity without the installation of SCR units 10 meel the NOx emissions
requirements on a lbs-NOx per MW-hour generation basis. The tolal installed costs of the HRSGs and

enhanced steam habine is $48,038,343.

Comparing the NOx emissions on a2 MWh basis shows that a simple eycle configuration would yield
approximately 66% more NOx, The ealculations are demonstrated by the following:

Capacity Calculated Increased
Configuration MW Factor MW NOx Emissions
Combined Cycle 845 1,00 =545
Sinmple Cycle 510 1.66 =845 66%

To achieve the reduced NOx emissions demonstrated by the combined cycle configusation, the simple
cycle plant must install a SCR. Recognizing that the heat recavery sicam gencrators and subseguent
enhanced steam turbines have an economic benefii associated with them, the basis of this application is
predicated on a substilution basis, 1f Tepaska did not inslall the additional heat recovery equipment, they
would have had (o install NOx pollution control devices in addiion 1o the existing low NCx burner
currently installed. The hypothetical installation of SCR units on each gas turbine would achieve the
corresponding NOx emissions reductions. Thereflore, this application seeks only the equivalent SCR cost
for the exemption vatue of the HRSG and enhanced steam turbines,

Tenaska Gateway Tier TV Methodelogy

Generation 7/ Emission Technology
HRSG 4 Steam Turbing SCR Technolowy

HRSG Cosl $34,640,309 -
Enhanced Steam Tubine 13,308,037 s
SCR Equivajenl Cosi 12,000,600

Total Capilal Casts 546,038,346 $12.,000,000

Exemption % 25%, 100%,

Tax Reliefl Tor Pollution Conlrol Property Application
TCER-00611 (Revised Janvary 2008) Page SRER .20



The following diagram depicts a normal combined cycle configmration wilh low NOx combustion system
and an SCR controlling the NOx emissions. This diagram is shown to show the normal confligwation of a

SCR installation.

Combustion Turbine #1
Kiteratis At Le Now
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The following diagram depicts a simple cyele power plant with 2 hypotbetical high temperature SCR
installed at the heat exbaust point of the simple ¢yele gas tubines,
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9, PARTIAL PERCENTAGLE CALCULATION
This section is o be completed for Tier IIT and IV applications. For information on how 1o
conduct the partial percentage caleulation, see the application instructions docuaent. Aftach

caleulation documents io completed application.

10.  PROPERTY CATEGORIES AND COSTS
List each contro) devics or system for which a use determination is being sought. Provide

additional attachments for more than 3 properijes.

| | Property Taxable | DFC | ECL | Estimated Use
0n Box ] Cost” Yo
1701947
i Land
Property
Heat Recovery Steam Generators /| No B3 B-8/ $48,038,346] 25%
Enhanced Steam Turbine B9
Totals | $48,038346 | 25% ||

11,  EMISSION REDUCTION INCENTIVE GRANT oo 587
{(For more information about these grants, see the Application Instruction document),
Will an application for an Emission Reduction Incentive Grant be filed for this property/project?
[1¥es XINg

12, APPLICATION DEFICIENCIES
After an initial review of the application, the TCEQ may determine that the infonnation provided
with the application is not sufficient ta make a use determination. The TCEQ may send a notice of
deficiency, requesting additional information thet must be provided within 30 days of the written

nolice.

13, FORMAL REQUEST FOR SIGNATURE
By sipning this application, you ceriify that this information is true 1o the best of your knowledge

and belief. ) 7 ; )
Name: (71/\.&-{ 'L/— C._,__._.._. Date: 3/ 37/ 2

Tlue: ('" ‘fﬂ" \:;/M\O'IH\ O'G,“c:\ue.\’ \,-J{

co]npal])’.' —'_l—(JJ-V\M ‘;\Q. bﬁ Tonv. ,(::N'_u\uh‘\ 'Pa,\"J\‘N'.i ":ﬁ vT&‘;M:'-. Sl'{k. \,'—_T_I—_siu“j*nl?""} L . rj- ,ﬂ/fdﬁhu'lmi Gﬂl("’-’ f‘?\([uef

Under Texas Penal Code, Section?ffﬂ, if you make a false stalement on this application, ydu
could receive a jail termt of up Lo one year and a fine up to $2,000, or a prison term of two 1o 10
years and a fine of up 1o $5,000.

14, DELINQUENT FEESENALTY PROTOCOL
This form will not be processed until ail delinquent fees and/or penaltics owed 10 the FCREQ or
ihe Office of the Atlorney General on behalf of the TCEQ are paid ih accordance with the
Delinquent Fee and Penalty Protocol. (Effeclive September 1, 2006)

e e e o e et e P8 AR 1) 100 1A B el e 0 R i A w22 {5 S am s s oy —

Tax Relief tor Pollution Control Property applicalion
TCEQ-00614 (Revized January 2008) Page 7 gE77.22




x Relief for Pollution Control Property

Application Form — Effective January 2008

TCEQ-00611 (Revised January 2008)
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Tax Religf for Pollutior; Control Properly Apphoation

DISCLATMER

This document is intended o assist persons in applying for 4 use determination, pursuant lo Title 30
Texas Administrative Code Chapter 17 (30 TAC 17}, Conformance with these guidelines is expected fo
resull in applications that meet the regulatory standards required by the Texas Commission on
Environmenta] Quality (TCEQ). Howevey, the TCEQ will not in all cases limit its approval of
applications to those thal correspond with the guidelines in this document. These guidelines are not
regulation and should nol be used as such. Personnel should exercise digcretion in using this puidelines
document. It should be used along with other relevant information when developing an application,

— — s ma ottt Sty e it e pr g TR b e e e
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Buddy Garciu. Chaivman

Lairy K. Soward. @ omntssioner
Brvan V. Shaw . Ph Do, Comipistivoer
Glenn Shankie. Fxecutive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Profeering Texas by Redueing and Preventing Pollution

March 14, 2008

CHIEF APPRAISER
RUSK COUNTY APPRAISAL DISTRICT

PO BOX 7
HENDERSON TX 75653

This letter is 1o inform you thal a Use Delermination Application has been filed by
TENSKA GATEWAY PARTNERS LTD

for:

TENASKA GATEWAY GENERATION STATION

SH 315, PO BOX 697
MOUNT ENTERPRISE T'X 75681-0697

Appraisal District Accourst Number: NOT LISTED

This facility is located in RUSK County.

A complete copy of the application is included with this letter, We recommend that 4 copy of this
application be shared with the person who conducts the appraisal of this property.

This application has been assigned a tracking number of 07 -11914, Please contact the Tax
Relief for Pollution Control Property Program al (512) 239-3100 if you have anmy questions.

Sincerely,
/;;J ‘/, ,-.
~ ot ‘Vn;"fr".’](;;,:r.

Kon Hatlett
Tax Relief for Pollution Control Property Program
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Buddy Garcia, Chairman

Larry R, Soward, Commissiong:
Brvan W, Shaw, Ph.OL. Commiviioner
Glenn Shanlde. Execurive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reductng amd Preveridng Pottution

April 8, 2008

TENASKA INC

DAYID D JOHNSON

1044 N 115 ST #400
OMAIIA NE 68154 -444¢

This letter is Lo inform you that on 4/8/2008, Use Defermination Applicalion, 07-11914 (self
aesigned tracking number GATEWAY-2008-1), was declared to be administratively complete.
This application was filed for the following facility:

TENASKA GATEWAY GENERATION STATION

SH 315, PO BOX 697
MOUNT ENTERPRISE TX 75681 D697

The next step in the Use Determination Application process iy the technical review of the
application. If this s a Tier I, II, or III application the technjcal review will be completed within
sixty days of the administrative complete date. If this is a Tier IV application the iechnical
review will be completed within 30 days of the administrative complete date. If additional
technical information is required a nolice of deficiency letter (NOD) will be issued. The time
period between the issuance of the NOD and the receipl of the response is not counted in
determinating the length of the lechnical review . The TCEQ will notify you afier the technical
review has heen compleled. In accordance with the statuie, the TCE(Q has mailed a notice of
receipt of this Use Determination Applicaticn to the RUSK County Appraisal Districl. Please
conltacl the Tax Relief for Pollution Centlro) Property Program: at (512 239-31 00 if you haye any

guestions.

Sinceraly,

~

I gt
L Hodi
Ron Haltlett

Tax Reliel for Pollntion Conlrol Property Program

AE 7-26



‘ Buddy Garcia. Chearrnigr

Larmy K. Sowarc, Cammissioner
Bryan W, Shaw. Ph.D.. Commissionar
Glenr Shankle, Sxecinw Direcror

TENAS COMMISSION ON ENVIRONMENTAL QUALITY

Proveenng Texas i Reducing and Preverting Polfution
May 1. 2008

CHIEF APPRAISER

RUSK COUNTY APPRAISAL DISTRICT
POBOX?Y

BENDERSON, TX 73653

This letter is 1o inform you that cn 5/1/2008, a final determination was issued with tegard 10 Use
Delermination application 07-11914, filed by:

TENASKA GATEWAY PARTNERS LTD
TENASKA GATEWAY GENERATION STATION
SH 315, PO BOX 697

MOUNT ENTERPRISE, TX 75681

A copy of the use determination is included will this lelter. House Bil) 3121, enacted during the
77th Legislature Session, established a process for appealing & use determination. The Texas
Commission on Environmental Quality (TCEQ) rules that implement the appeals process are at
30 TAC 17.25. Pursuani o 17.25(2)(1), an appeal must be filed within 20 days of receipt of the
uge determination. Should you choose to appeal the use delermination. please submit & copy of
vour appeal 1o the TCEQ Tax Relief for Pollution Contro] Property program af the tme of filing
the anpeal with the Chiel Clerk of the commission,

1In order 10 qualify for a lax exemplion, the applicant must file an exemplion request with your
appraisal distric(. This exemption request must be accompanied by a copy of the pasitive uge
deternyination issued by the TCEQ, If vau have any questions regarding this Use Delermination
or the appeals process. please call me at 512/239-3100,

Sin ce.rﬁ:‘\-'.

/-

David Chreer
Tewm Leader. Folintion Prevenlion

.G
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Buddy Garcia. Cheiriman

Larry R, Soward, Conunissioner
Bryan W. Shaw. Ph.D.. Commissioner
Glenn Shankle, Executive Divecior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY:

Froteeting Texay by Redweing and Preventing Poltution

Muay §,.2008

TENASKA INC

DAVYID D JOHNSON
1944 ™ 115 ST #400
OMAHA, NE 68154 4446

This letter is 10 inform you that on 5/1/2008, the tzchnical review of Use Determination
Application 07-11914 was completed. This application is {or:

TENASKA GATEWAY PARTNERS L.TD
TENASKA GATEWAY GENERATION STATION

$H 315, PO BOX 697
MOUNT ENTERPRISE, TX 73681 (4697

The use determination is nchuded with this fetler. In arder to request an exemption, a copy of this Use
Determination. along with a compleied exemption request form #50-248 (can be found af
www.cpa.state.tx.us), must be provided ¢ the Chiel Appraises of the appromiate appraisal district. This
request must be made by April 30,

House Bill 3121, enacted during the 77th Legislative Session, established 2 process for appealing a use
determination. The Texas Commission on Environmental Quality (TCEQ) rules that implement the
appeals process are at 30 TAC 17.25. Pursuant 0 17.25{s)(1). an appeal must be filed within 20 days of
reseipt of the use determination. Shauld vou choose to appeal the use determination, please submit a
capy of vour appeal to the TCEQ Tax Relief for Pollulion Contrel Prepeny program al the time of filing
the appeal with the Chief Clerk of the commission,

IT vou have any questions or require any additional information. plesse contact the Tax Relie! for
Pollwion Control Propery Program al (3123 239-3500,

Sincerely.

-

—
David Greer
Team Leader, Pollution VPrevenlion

AE 7-28



Buddy Garcia. Chairmun

Larrs R. Soward. Conunisyicasr
Bruan W. Shaw. Ph.D.. Conmnssioner
Ciienn Shankle Execurive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Profeviing Vexps by Redueing and Prevesting Pothuion

USE DETERMINATION

The Texas Commission on Epviromental Quality has reviewed Use Determination Application,
07-11914, filed by

TENSKA GATEWAY PARTNERS LTD
TENASKA GATEWAY GENERATION STATION

SH 315,P0 BOX 697
MOUNT ENTERPRISE TX 75681

The poliution control property/project listed in the Hse Determination Application is:

This facility has three combustion turbine generators coupled with three thermally efficient
heat recovery steam generztors {(HRSGs) and one enhanced steam turbine. This application
is o Tier IV application seeking a partial use determination for the HRSGs and the

enhanced steam torbines,

The ouicome of the review is:

A HI0% positive nse determination for the three Heal Recovery Steam Generators, This
eguipment is considered to be pollution control equipment and was installed 1o meet or
exceed federal or state regolations.

A negative determination iy issued Tor the steam turbine. The use of the steam turbine dues
not provide an envivonmental benefif at the site. The steam turhine is nof considered to be

pollution contral equipment.

Ay 7o s
[hdle

Snecuiive Directar
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TAX RELIEF FOR POLLUTION CONTROL PROPERTY; TECHMICAL REVIEW DOCUMENT
Reviewed By:  RLH App. No.o 07-11914 Review Start Date: 4/8/2008

Company Name: TENSKA GATEWAY PARTNERS LTD

Facility Name; TENASKA GATEWAY GENERATION STATION
County: RUSK Qutstanding Fees: N

Baich/Youcher Number:B99738

ADNMINISTRATIVE REVIEW
Administrative Complete Dateid/8/2008

TIER LEVEL
‘What Tier is thig application? The application wag filed asf:i:':T ivr IV application, Is this the

appropriate level?

The property [isied on this application, Heat Recovery Steain Generators and a sieam turbine are
items B8 and B10 on the Equipment and Categories List. This application was filed as a Tier JV,
Tier IV is the appropriate level for this application,

RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
The rule Hsted in the application is: 40 CFR 60.44Da
The appropriate rule is: 40 CFR 60,44Da

Explain why this is the appropriate roie?

40 CFR 60.Subpart DA: Standards of Performance for New Stationary Sources. Standards of
performance for Electric Utility Steam Generating Units for Which Construction is Commenced

after September 18, 1978. This is an appropriate rule,

BRILF DESCRIPTION OF PROPERTY
The property is described as:

This facility has three combustion turbine generators coupled with three thermally
efficient heat recovery steam generators (HRSGs). This application is a Tier IV
application seeking a partial use determnation for the three HRSGs and the enhanced
steam turbines. To generate the eqguivalent amount of power using combustion turbine
they would have needed to install a Selective Catalytic Reduction System.The

application requests a partial determination.

Is an adequaie deseription axd purpose of the property provided ? Does it list the anticipated
environmental benefits? Are sketehes and flow diagrams provided i needed?

An adequate descripion of the property was provided. and the purpose of (he property was listed,
The anticipated environmental benefitis isted. Sketches and flow diagrams wese pravided.

DECISION FLOWCHART(30 TAC 17.15(n))

Mark the appropriate boxes: Box 3 Box 5 Boa 6(3V) Y Box 10(II0 Box 12(1) Box 13( 1)
PART B DECISION FLOWCHART (17.15{h))

Mark the appropriate boxes: Box 1Y Box 2 Y Boy 3 Y

Describe how the property flowed through the Decision Flowchart:

The Heat Recovery Steam Generators (MREGsj are listed on Part B of the Equipment &
AE 7-30



Calegories List as item1 B-8. Ag Pari B eguipment the HREGy leave the Decision Slow Chart at
Box 6 and pass through Box | of the Part B Decision Flow Chart with a ves answer. Since the use
of HRSGs provide an environimenta) benedit of reduced NOx entissions at the site there is e ves
enswer for Box 2. Since there 1s a reduction in NOx emissions there is an environmeanizal mle
which ig being met, so there is a ves answer 1c Box 3. The sieam turbine passer through Box 1 on
the Part B Decision Flow Chart with a ves answer, Since the use of the steamn turbine does not
provide an envirommenta) benefit at the site a no answer 15 the resuft of Box 2. The steam turbine

is not eligible for & positive determination,
TIER 11 or IV APPLICATIONS
Daoes your calenlation agree with the applicants?

No. The application contains a proposed formula for caleulating the polhwtion control value of the
HRSGs and the steam furbine, The formula is owicome determinative, and its focus is not on the
pollution control aspect of the property. The Executive Director disagrees with this formulas.

PROPERTY CATEGORIES AND COSTS

Is the table completed correctly? Has the applicant certified that al] listed property became taxable
for the first time after January 1, 19947 Is all information necessary for conducting the technical

review included.

The table was completed correctly. The applicamt certified that all listed property became {axable
for the first time after January 1, 1994, All the information necessary for conducting the technical

review was included on the application.

TECHNICAL DEFICIENCIES

1s the application complete as received: Y If the npplication wag not administratively com plete
explain below when justifving the final decision in the final determination section. If the application

wiis not technically complete then:

Provide the language to be usad in the Notice of Deficiency (NOD} letter:
Summarize the NOD response:

Provide the Janguage used in the second NOI etler;

Summarize the second NOD response:

Provide the lanpuage used in the thied NOD letter:

Summarize the third NOD response:

FINaL DETERMINATION

1f the property description has been summarized enter the detailed property deseription:

AE 7-31



This facility has three combustion turbine generators coupled with three thermatly
efficien! heat recovery steam generators (HRSGs), This application is a Tier 1V
application seeking a partial use determination for the three HRSGs and the enhanced
steam turbines. To generate the equivalent amount of power using combustion turbine
they would have needed to install a Selective Catalytic Reduction System. The
application requests a partial determination.

Provide the reason for vour {inal determination:

The Heat Recovery Steam Generators meet all of the requirements of Chapier 17, A positive use
determination based on the most appropriate formula should be issued for the Heat Recovery

Sicam Generators. The most appropriale formula has been determined by the Executive Director.

A nepative delermination should be issued for the steam turbine. The use of the steam turbine
dees not result in there being an environmental benefit at the site,

Provide the language for the final determination,

A positive use determination of 100% for the three Heal Recovery Steam Generators. A negative
determination is issued for the steain turbine. The use of the steam turbine does not provide an
environmental benefit af the site. The steam turbine is not considered 16 be pollution control

equipment.
Highlight the required signatures apd establish the appropriate dne dates,
Reviewed: ?;%(ﬂf F P _j:{@ﬁj," Date Signed; £/ ) {nop &
Peer Reviewed:u_,j:’&w:;.»- M snitSho o Pate Bigned: % .,r’r\ / ER
Team Leader: wc\ . Date Signed: SCtloy
Section Manager: ‘ %th / i

~Date Sigued: MAY 1 2008
Division Direetos ';ﬁ Zf:’ )?, M.E—ffe Signed: liry i 200

JE— — 4 o 8t P Mt B A8 s O R L g PP ) A s
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7

XAS
COMMISEION
ON EMVIRONMENTAL
QUALITY

TEAs COMMISSION ON ENVIRONMENT AL QUALITY TR Y 93 . (57
APPLICATION FOR USED ETERMINATION I8 BAY 23 A & 43
FOR POLLUTION CONTROL PROPERTY CHEF CLERKS OFFAICE
\ v

The FCEQ bas ihe responsibility 10 determing whether » proporty is s polivion conlraf popery. A person seeking & use detfenninaion for
polivtion control preperty muy complete the altnched upplicalion or use o copy or siilie reproduction, For ssdsiance in conyleting his Jovm
referte the TCEQ puidelin es documenl, Prperty Tav Lxemptions for Polhition Conol Propery, 38 wall us 30T AC {17, rules goveisiny this
progran. For additionat nssiznnce pleuse conta the Tai Relief for Polhton Conleol Propery Proprum o (5123 239-3100. The upplication
should be compleied und maikd, slong wih o complele topy md eppropripte fee, sor TCEQ MC-214, Cushiors Office, P. 0. Box 13088, Ausin,
Texss 7871 1. 3088, e et e

1. GENERAL INFORMATION
A. What is the type of ownership of this facility?
[ Corporation U Sole Praprielor
J Parinership (1 Uility
M Limiled Partnership ) Other
B. Size of company: Number of Emnployees

Mi1i099 [J 1,000 to 1,999
L2100 10 499 [J2,000 to 4,999
(1500 to 999 3 5,00G or more
C. Business Description: Eleetric Power Generation
, 2. TYPE OF APPLICATION
; O Tier X 515¢ Application Fee [ Tier IT1 52,500 Application Fee

3 Tier XI $1,000 Application Fee & Tier IV §500 Application Fee

NOTE: Enclose a check, money ovder lo the TCEQ, or a copy of the efay receipt
along with the applicaton o cover the required fee,
3. NAME OF APPLICANT
A. Company Name: Freestone Power Generation L.P.
B. Mailing Address (Streel or P.O, Box): 717 Texas, Ste. 1000
C. City, State, ZIP: Houston, TX 77002 .
4, PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of facility: Freestone Energy Cepler -
B. Type of Mfg Process or Service:  Electric Power Generation
‘ C. Sueet Address: 13,6 mi north on FIM 488 fiom Faiefield.
D. City, State, ZIP: Fairfield, Texas 75840
E. Tracking Number Assigned by Applicant:  DPFreestonc B
F. Cuslomer Number or Regulated Bntity Number: WA

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY
A. Name of Appraisa) District:  Freestone
B. Appraisai District Account Number:  M-0012170-9900015; M-0032170-
990001 0;

Texas Rehgt {or Polartan Contre Property Applicalion

»
e m e SO -3 o N Y e
| TOEG-0061 1 tRevised Janunry 2003 {f‘) ;a - i g % %
' S
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AE 7-34

3



6. CONTACT NAME (must be provided)

A. Company/Organization Name: Duff and Phelps L.LC

B. Name of Individual tu Contact; Greg Muxim

C. Mailing Address: o 919 Congress Ave, Suite 1450

D. City, State, ZIP: Austin, TX 78701

E. Telephone number and fax number.  (512) 671 5580 Fax (512) 671-5501
F. E-Mail address (if availabla): gregory.maxim@duffandphelps.com

7, RELEVYANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8, Each ilem is detailed with the proper statute, regulation,
or environmental regulatory provision.

8. DESCRIPTION OF PROPERTY

Backeround

The Freesione Energy Center {"the Project") is a nominally 1050 MW merchant
power plant that is situated on a 63-acre sile thal is a portion of approximately 550
acres owned by Calpine in north central Texas, approximaiely 80 miles south of

Dallas.

The primary equipment for the facility consists of four combustion turbine
generators (CTGs), four heat recovery steam generators (HRSGs), and two steam
turbine generators (STGs) (a "4~4x2" configuration). The equipment is configured
into two largety independent power blocks, each consisting of 2 CTGs, 2 HRSGs,
and ) STG (thus, two 2x2~] configurations).

The CTGs are General Electric mode) 7FAs, The CTGs are designed to compress
air, mix and ignite the air with pipeline quality patural gas, expand the hot gas
through a power tarbine, and exbaust into the HRSGs. The combustion turbines
utilize & proven Dry Low NOy (DLN) combustion system which will meet the
permit requirement of 9 ppmvd @ 15% 02, The CTGs are also equipped with inlet
Togging, which improves emissions of the turbine by cooling the inlet air.

The combustion twrbines have been equipped with several devices and
enhancements that further refine the airflow thyough the combustion paih. By
reducing the airflow through the combustors as load (s reduced, the 2ir (o fuel ratio
is mamtained for proper combustion, These devices and enhancements do not affect
the overall ful) Joad outpud of the combustion tarbines. The General Electric 7FAs
nstelled at Freestone incorporate the followmg:

1. The combustion syslem is a Dy low NOx (DLN-2.6) syster designed 10 Jower
the NOx emissions 1o a level Jess than Oppra o Jower and also reduce CO 10 levels
less than 15ppm or Jower, ai the primary epussions contral mechanism, This is the
latest development in GE Jow emissions combuslion technology. 1 is a cap-anmular
design (14 mdividual combustor baskets and tansilion preces), which hag six

Taxas Reliet lo: Folulionp Conb® Frapert; applicelicn
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premixed fusl nozzles per combustor, five on the periphery and one in the center.

2. Ap integral parl of the DLN system is the IGV's (lulet Guide Vanes), which are
covered in the complete DLN cost, The JGV's are used in lower load operations to
restriet the airflow through the turbine, thereby keeping the entissions in campliance
with the DLN software algorithms. Ai base load, the guwide vanes are essentially
open. As toad is reduced, the guide vanes close off liinjling the amount of air
flowing into the combustion systemn. The vanes are located at the inlel gide of the
combustion turbine compressor and are controlied by an electronic turbine governor
based on turbine Joad.

The system congists of high efficiency combustion liners with therma) barrier
coatings, re-designed transition pieces to betler capture the combustion gases for
more reliable operation and most importantly the 2.6 versions of fuel nozzles for
cleaner burning of the fuel gas.

Each CTG exhiausts into its own HRSG, which utilizes the exhaust heat 1o generate
steam for use in the STG, Each HRSG is an unfired, three pressure, reheat unit, The
steam from the HRSGs drives the STGs, Each of the two General Electric STGs is a
relieat, two case, double flow low pressure, down exhaust design, Each STG
exhausts into a water-cooled condenser which converts the exhaust steam to Wwater
to be pumped back to the HRSGs. The four HRSG's each have an exhaust staclk that
is approximately 155 feet in height. These stacks are designed to elevale release
potots of pollutants to improve the dispersion characteristic. This allows the exbanst
stream to better mix with the ambient air resulting in lower concentrations of a
variety of pollatants.

The cooling water for the STG condenser and other plant eoolers will be supplied by
the two cooling towers located on the site. Each power block will have ope tower
associated with it. The cooling towess cool the cooling water by evaporating a
portion of the water as il passes over the fill in the tower. Mechanical draft fans
draw ajr over the fiil 10 enbance the cooling effect. The majority of water is recycled
tn this manper, with only a small wastewater flow required to keep solids buildup
below acceptable Jevels. The raw water will be taken from ap intake structure that is
built on the Richland Chambers Reservoir and delivered to the Project site by way
of a pipeline. This supply water is used directly as makeup water Lo the cooling
lowers to replace waler lost to evaporation or which must be bled off as wasle. The
remaining water supply to be used in the MRSGs will be wreated using sand filters,
packed bed demineralizers, and finally mixed bed demineralizers for polishing,
Wastewale [rom the plant is recycled as much as passible in.the cooling tower, with
final wustewater being discharged 1o the nearby Trinity River by way af a
waglewaler discharge line. The Utlity Wasiewaler dischiarge steam will be
continuously monjicred to record flow, temperalure, conductivity, and ph and
dissolved oxygen for the purpose of reporting and complying with discharge
limitations.

Texat Reled {u: Poliution Conr: Progeny Apphzalion
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The slorm water coliecction sewer system collects rainwaler runcff from various
portions of the Project and delivers runoff via a drainage system to a collection

basin.

Overview of Combined Cycle Technology

The Facility 15 a combined-cycle gas tusbine power plant consisting of gas
Combustion Turbines ("CTs") equipped with heat recovery steam generatars 1o
capture heaf from the gas turbine exhaust, Sicam produced in the heat recovery
steamn generalors powers a steam turbine generator(s) to produce additional electric
power. The use of otherwise wasted heat in the turbine exhaust gas resulis in higher
plant thermal efficiency compared to other power generation technologies.
Combined-cycle plants cwrently entering service can convert over 50% of the
chemical energy of natural gas into electricity (IIHV basis). Employment of the
Brayton Thesinodynamic Cyele (Gas Turbine Cycle) in combination with the
Rankine Thermodynamic Cycle results in the improved efficiency.

The Rankine cycie 15 a thermodynamic cycle thal converts heal from an external
source into work. In a Rankine cycle, external heat from an outside source is
provided to a fluid in a closed-loop system, This fluid, once pressurized, converts
the heat into work output using a twrbine. The fluid most often used in a Rankine
cycle is water {steam) due te its favorable properties, such as nontoxic and
unreactive chetistry, abundance, and low cost, as well as its thermodynamic
properties. The thermal efficiency of & Rankine cycle is usually limited by the
working fluid. Without pressure reaching super critical the temperature range the
Rankine cycle can operate over is quite small, tarbine entry texoperatures are
typically 565°C (the creep limif of stainless steel) and condenser temperatures are
aroupd 30°C. Traditional coa) fired and natural gas fived Rankine cycle power
gencration plants are limiled by the inlet pressures and temperatures of the steam
turbine design and the condenser vacuum and temperature. The Rankine cycle can
achieve thermodynamic cycle efficiency (useful work obtained as s percentage of
fuel input) ranging from 33% 1o 36%. However, if the Rankine ¢ycie is used in
conjunction with or as the “botloming™ cycle to the Brayton cycle the efficiencies
can be improved as discussed below. This Jow turbine entry temperature {compared
with a gas turbine) is why the Rankine cycle is ofien used as a botloming cycle in
combined cycle gas turbine power slations.

The Brayion cycle is a constant pressure thermodynamic cycle that converts heat
from combustion into work. A Brayton engine, a5 il applies to a gas turbine system,
will consist of a fuel or gas compressor, combustion chamber, and an expansion
turbine. Air is drawn into the compressor, mixed with the fuel, and ignited. The
resulting work oulpul is captured through a pump, eylinder, or turbine. A Braylon
engine forms half of a combined cycle system, which combines with a Rankine
engine fo further increase overall efficiency. Cogencration systems typically make
use of the waste beat from Braylon enpines, typically for hot waier production or
space healing.

By combining both gas and steamn cycies, high inpuot temperatares and low output
Texae Fighel lp: Pohultor Conlre' Prepedy Applicalion
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temperatures can be achieved, The efficiency of the cycles are additive, because
they are powered by the same fuel source. A combined-cycle plani has a
thermodynamic cycle that operates between the gas turbine's high firing temperature
and the waste heat temperaliye from the condensers of the steam cycle. This large
range meang that the Carnot efficiency of the cycle is high. The actual efficiency,
while lower than this is s1ill higher than that of either plant on its own, The thermal
efficiency of a combined-cycle power plant is the net power ontput of the plant
divided by the heating value of the fuel. Combined cycle power generation plants
that produce only electricity can achieve thermodynamic efficiencies in the range of
53% to 59%, with the normal range being 53% (o 56%. Combined cycle power
generation plants that produce steam or hot water in conjunclion with electric power
can Improve upon those values by “offsetting” fired boiler operations within
adjacent industrial complexes, These facilities are known as combined cycle
cogeneratian units.

A single-train combined-cycle plant cansists of one gas turbine generator, a heat
recovery steamn generator (HSRG) and a steamn turbine generator (1 % 1%
configuration}. As an example, an “FA-class™ combustion turbine, the most
common technology in use for large combined-cycle plants within the state of Texas
and other locations throughout the United States, represents a plaut with
approximately 270 inegawaits of capacity. ISO references ambient conditions at
14,7 psia, 59 F, and 60% relative humidity,

See Figure [ — Standard Combined-Cycle Configuration, below.

Tt is common to find combined-cycle plants using two or even three gas turbine
generalors and heat recovery steam generators feeding a single, proportionally larger
steam turbine generator, Larger plant sizes resull in economies of seale for
constroetion and operation, and destgns using multiple combustion turbines provide
improved part-load efficiency. A 2 x 1 configuration using FA-class technology
wil] produce gbout 540 megewatts of capacity at International Organization for
Standardization ("1S0") conditions. IS0 references ambient conditions a1 4.7 psia,
59 F, and 60% relative umidity,

Because of Ligh thermal efficiency, high reliability, and Jower iy emissions,
combined-cycle gas turbines have been the new resowee of choice for bulk power
generation for well over a decade. Other attractive featwres include significant
operations) flexibility, the availability of relatively inexpensive power angmentation
for peak period operation and relatively low carbon dioxide production.

Teras Fshel for Poluhion Gonirg! Propen s Asphealion
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FIGURE 1 - Standard Combined-Cycle Configuration (1

)

As an exampie, consider a gas turbine cycle that has an efficiency of 40%, which is
a Tepresentative valug for current Brayion Cycle gas turbines, and the Rankine Cycle
has an efficiency of 30%. The combined-cycle efficiency would be 58%, which is a
very large increase over either of the two simple cycles. Some representative
efficiencies and power outputs for different cycles are shown in Figure 2 ~
Comparison of Efficiency and Power Crutput of Various Power Products, below.
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FIGURE 2 - Comparison of efficiency and power output of various
power produocts [Bartel (1997)] (2)

Current Regulatory Authority for Quiput-Based Emissions

novative power technologies such as combined-cycle technology offer enormous
potential to improve efficiency and enbance the envirommenta) footprint of power
generation through the reduction and/or prevention of air emissions to the
environoent. Curreptly, two thirds of the fuel burned fo generate electricity in
traditional fossil-fired steam boilers is lost. Traditiona) U.S. power generation
facility efficiencies have not ncreased since the 1950s and more than one fifth of
the U.S. power plants are more than 50 years old.{(6) In addition, these facilities are
the leading contributors 1o V.S, emissions of carbon dioxide, NOx, sulfur dioxide
{"S02"), and other coptaminants into the air and water.

The ability {o recognize and ragulate the efficiency benefits of pollution reduction
and/or prevention through the use of combined-cycle technology is achisved
through the use of Qutpui-Based emissions standards, incorporated since September
1998 within the U.8. EPA’s new source performance standards ("NSPS”) for NQOx,
from both new utifity boilers and new industrial boilers. Pursuant to section 407(c)
of the Clean Air Actin subpart Da (Eleciric Utibity Steam Generating Unils) and
subpart Db (Industrizi-Commercial-Institulional Stean Generaling Unils) of 40
CFR part 60, the 1.8, EPA revised the NOx emissions lmits for sleam geneyating
uniis for which consiruction, modificalion, or reconstruction conunenced after July
9. 1997 (3. Output-Based regulations ave also exenplified by those used in the
U.S. EPA's NO# Cap and Trade Progiam for the NOx State Implementation Plan

Texa: Reliel for Pollalion Contral Propert, Applisation
TCEGOUET I IRBWSEY Jarosry 2008
Feeesione Energy Cente: - 136 mi narily on Fivi 48P trom Falihield. Foviicls. Terxas 75840
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(*SIP™) Call of 1994, which uses units of measure such as Io/MWh generaied ar Ib
concentration ("ppm"), which relate to the emissions 1o the produciive outputi-~
etectrical generation of the process.(4)

The use of innovatlive technologies such as combined-cycle units reduces fossii fuel
use and leads to multi-media reductions in the environmental impacts of the
production, processing transportation, and combnstion of fossil fuels. s addition,
reducing fossil fuel combustion is a poliution prevention measuse that reduces
einissions of all products of combustion, not just the target poliutant {currenily
NOx) of a federal reguiatory prograim.

Authority to Expand Polletion Control Equinmeni 8 Categories in Texas

Under Texas House Bill 3732 (“HB3732") enacted in 2007, Section 11.31 of the
Texas Tax Code is amended o add ceriain plant equipment and systems 1o the
current list of air, waler, or land pollution contro] devices exempt from property
taxation in Texas.

Specifically, the language reads as follows:

SECTION 4. Section 11.31, Tax Core, ks qmended by aclainmg Subsecrions (%), €), and (m) to reod ay
Jollows:

(k) The Texax Commission on Zuvironmental Qualliy shall adopt vales astublishing a nonaxchusive st
of facllities, devices, ar methody for the comvol of air, water, or land pollution, wiich must include:
(1) coal eleaning or refining fuctiities:

(2) atmospherie or pressurized and bubbling or circulering fuidized brd combustion swstems and
sasificution fluidized bud combustion combined-cyofe yustans,

{3) ulira-supareriticeal pulverized cogl botlars;

(4) [we gos reciveulation compenenis,

(3) syngas purification systems and gas-cleanup units;

{0} enhanced heot recavery sysients;

{7) exhaust heat racoverp boilers;

{8} heat recovery sieam generetirsy;

{9} superheniers and evaparators,

{10} enhericed Stean thirbing Svslents:

(1) methanarion;

(12} cual combustion ar gavification byproduc! and coproduct handling, sturage, or freatnet
fucifities:

{13} Biomass cofiving storage, distribwion, ond firing syvtems;

(14} coal cleaning or drving processes, such ay coal drving/moisture reduction, wir figgig,
precombustion deserbonlcaiion, and conl flow baluncing technologw,

(13) oxy-fiel combustion technology, antiue or chiffed apmnonie serubbing, fiel or emission
conversion thraigh the use of cetalvsis. enhanced scrubbing technology, sodified aomtbusiios
tachnralogy sueh ax chiemical looping. and ervogenic techugiogy;

(16} if the United States Envivomnenial Protection Ageacr adopls o final eule ar reguiation regadaring
carbon dioxide av o polfutens, properiy that i vred, eonyhiveled, acguired, or insailed whofly or
partly iz vapiure earbon dioxide jrom an anthropepenic sowree in (his state that is peologically
wegiresiaree i (his wlotc

A7 fwel citls generaling electricily wring hvdragen derived frnn caal, Momuss, peirolenn: coke, or
aelic waste: and

(18 anvother equipnent devigned to preveat, caprure, alwne, or moniter pitrogen oxides, volatife
prgentic compemnds, purffculate mater, mercites, corhon porexide, or ame coiteria polluiant.

{1} The Texax Commission on Envirormmenied Quediee by ride sholl update the fist adopted ander
Subsection (k) af junst once every thrae veors. An iten may be remeoved from the (st §f the commizsion
Jinde compelling evidence to suppori the conelisios. thet i8¢ teim does not provide poiliion contror

henefirs,
tn; Nomvithsiending ihe other srovisions of fiis section. §f Yet fucility, device or mefood fur the
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control af air, warser, o land poliuiion deseribed i an appiicaiion for ek exemplian ander Wis section
is u faciifty, device, ar method included on the list udopted under Subsectlon (%), the exvewive direetor
of the Texas Commission: on Envirenmental Quatiiv, not lever than the 30th dav afier the date of
recoipt of fhe informaiion required by Subvections (¢)(2) and (3] and withawt vegard m whether the
information reguired v Subsection (Ci1) hos hean submitied, shall determtine thar the facility, device,
or method deseribed i the applivaiion is used wholly or pactly as o foelfity, device, or nethod for the
conteal ol ulr, wener, or land poliution aad shedl jake the gerions thur e required’ by Subsection (2) in
the event such o defermination is iade,

Under the TCEQ’s recently updated “Tax Relief for Pollution Control Property —
Application Instructions and Equipment and Categories List — Effective Tannary
2008”, the Equipment and Cafegories List - Part B ("ECL Part B") {s a list of the
pollution control property categories adopted and set forth in TTC Sec. 26.045(D).
The taxpayer is 1o supply a pollution control percentage for the equipment listed in
Part B via calculations demonstraling polintion control, prevention and/or
reductions achieved by the listed equipment or systems.

The following property descriplions outline the environmental purpose, including
the anticipated environmental benefit of pollution control additions considered
under the Application Instructions’ ECL Part B that have been constructed and
placed into use at the Facility as of its placed-in-gervice date, or installed subsequent

1o in-gervice since 1994:

Toras fteasd fo- Polution Conhc! Fppart, Lpphtaion

Fapr Yol 4

AE 7-42

Frezslonr £nelgy Center- 136 nnorh an Fhi 488 from Fajielc, Fairbald, Texas 25846



TG

Property Descriptions

Ttem #1 Combined~Cycle Gas Turbine Plant Heat Recovery Steam Generator
(*HRSG”) and Support Systems Tier TV B-8

40 CFR Pari 60 Subparts D4 and DB, NOx Limits for Eleciric Utility Steam
Generativg Units and Industrial-Commercial-Institutional Steam Generating Units
Jor New Soarce Perjormance Standards (“NSPS"),

TAC Rule )(6,512, Standard Permit for Electric Generating Units (EGU)

NOTE: Permins issyed under Texes Clean Air Act's Health & Safery Code Secriony 382,011, applies
i all alectric generating unily that emit air cortaminants, regardiess of size, and it iy to reflecr Best
Avaitable Conirol Teehnology ("BACT") for electric generating units on an onipur hasiy i pensnds
of NOx per megawait hour, adfusted w reflect o simple cvele pawer plant,

The heat recovery steam generator (*HRSG") found in the Fagcility is a heat
exchanger that recovers heal from 2 hot gas stream. It produces steam that can be
used in a process or usad to drive a steam turbine. A common application for an
HREG 1s in a combined-cycle power siation, where hot exhaust from a gas turbine is
fed to an HRSG to generale steam which in turn drives a steam turbine, This
combination produces electricity in a more thermally efficient manner than either

the gas torbine or steam turbine aloae,

The Facility's HRSGs consisi of three major components: the Evaporator,
Superheater, and Economizer, The different components arc put together 1o meel the
operating requirernents of the unit.  Modular HRSGs normally consist of three
sections: ap LP (low pressure) section, a reheat/IP (inermediate pressure) section.
and an HP (high pressure) section. The reheat and IP sections are separate circuits
inside the HRSG. The IP steam partly feeds the reheat section, Each section has a
steam drum and an evaporator section where water is converled (o steam, This
steary then passes through superheaters to yaise the lemperature and pressure past
the saturation point.

Itemw #2 Steam Turbine and Support Systems Tier IV B-10

40 CFR Part 60 Subparty DA and DB, NOx Limils for Electric Utiline Stecni
Generating Units and Industrial-Commercial-institutional Steam Generating Unils
Jor Mew Source Perforinance Stondards ("NSPS™).

TAC Rule 106,512, Standare Permit for Electric Generating Units (EGU)

NOTE: Permits issued under Texas Clean Air Act's Realtt; & Safety Code Secriony 382,621, appiies
to ol electric geperaiing wnily thal emii air conlamivons, regardlesy of size, and it ix 1o reflecr Rest
Availadte Contrel Technology (“BACT™) fur electvic generonng wniis o an autpur basis i oy
of NQOx per megawail hour, adiusied to reflect o simple cpele power plan:.

The steam wurbine{s) found in the Facility operate on (he Rankine eyele in
combination with the Brayton cycle, as described above, Steam crested in the
Facility HRS73s) from waste heat that would have otherwise been lost 1o the
abmosphere entors the stearm turbine via a throtlle valve, where it powers the wrbine

Roiief o1 Poilubon Cenv Propeity Auplicelion
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and commected generdtar to make eleciricity. Use of HRSG/Steam Turbine System
combination provides the Facility with an overall efficiency of greater than 30%.
Steamn turbine sysiems similar to the Facility’s have a history of achieving up to
95% availability cn an annual basis and can operate for more than a year between
shutdown for mainienance and inspections. (5)

Pollution Coentrol Percentage Calculation: Avoided Emissions Approach

To caleulzie the percentage of the equipment or category deemed 1o be pollution
contro] equipment, the Avoided Emissions approach has been used. This approach
relies on thermal output differences between a conventional power generation
system and the combined-cycle system al the Facility, Specifically, the percentage
is defermined by caleulating the displacement of emissions associated with the
Facility's thermal oulpul and subtracting these emissions from a baseline emission
rate. These displaced emissions are emissions that would have beea gentrated by
the same thermal cuiput from a conventichal sysiem,

Greater energy efficiency reduces all air contaminant emissions, including the
greenhouse gas, carbon dioxade, Higher efficiency processes include combined-
cycle operation and combined heat and power ("CHP") generation. For electric
generation the energy efficiency of the process expressed in terms of millions of
British thermal units ("MMBTU's") per Megawatt-hour, Lower fuel consumption
agsociated with increased fuel conversion efficiency reduces emissions across the
board — thal is NOx, SO, particulate matter, hazardous air poihuants, aud
greenhouse gas emissions such as CO2.

In calculating the percent exempt for the listed items from the ECL-Part B, we
utilized Output-Based NOx allocation method for both power generation projects
that replaced existing facilities and “Greenfield” power and heat generation
facilities. We looked at the various fossil fuel fechnologies in use today and chose
the baseline facilily to be 2 natural gas fuel-fired steam generalor. We benchmarked
this copventjonal generation to the subject natural gas-fired sombined cycle
generator af the Facility. By doing 50, we narrowed the heat rate faclors as much as
possible to be conservative and uniform in modeling, The benchmark heat rate

factor 15 the following:
Natural Gas fiel-fired Steam Generator: 10,490 BTU sfieWh

This baschine heat rate purposely omils other Tossi? fuel sources in order 1o eliminate
impurity type characteristics, which in turp eliminated the NOx emission and cost of
control differences of each fossi) fue) and generator type. Comparing the emissions
impact of different energy gencration facilities is concise when emissions arc
measured per unif of usefui cnergy output. For the purpose of our calculations, we
converled all the energy oulpul to unils of MWh (I MWh = 3.4]13 MMBT}, and
compared the tota] emission rate to the baseline facility.

The comparison sieps 1o calculate the NOx reduction is as Iollows:

Texas Refiel let Pelvlion Zontro. Prapeny Applicanan

T N ZED-D0611 {Revised Januar, 2008)
Fragsiong Energy Cenled - 15,6 51y norte on FhA 4BE from Faireld. Fairiclo, Toxas 75640

Page 1% of 14
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Caleulation (Reference Schedule A)

Step 1 — Subject Outpul-Based Limit Caloulation (1bs NOx / MWh)

(Inpui-based Limit (Ibs NOx/MMBTU)) X (Heat Rate (Btu/k Wh)) /(1,000,000 Btu / 3,000 kWh) =
Qutput: (Ibs NOx/MWhy,

Step 2 — Subject Output Conversion Caleulation (NOx Tons / Year)

(Output (Tbs NOx/MWh) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X (24
hrs/day)) £ 2,060 lbs = Qutput: (NOx Tons/Year)

Step 3 - Baseline Cutpul-Based Limit Caleulation (Ibs NOx» / MWh)

(nput-based Limit (Ibs NOx/MWh)) X (Heat Rate (Btu/kWh);j / (3,000,000 Btw 71,000 kWh)=
Output: (Ibs NOx/MWh)

Step 4 — Bageline Output Conversion Caleulation (NOx Tons / Year)

(Output (Tos NOx/MMBtu) X (Unit Design Capacity (MW)) X {Capacity Factor) X ((365 Days} %
{24 hrs/day)) / 2,000 1bs = Qutput: (NOx Tons/Y ear)

Step 5 Percent NOx Reduction Caleulation

((Output Baseline)ne, 4 - (Output Subject)sepa / (Output Subject) g = % Reduction Output Subject
Step 6 -~ Percent Exempt Calculation

(Total Subject Facility Cost) X (% NOx Reduction) = Capital Cost of NOx Avoidance

Step 7 — Percenl Exempt Calculation

Total Cost of NOx Avoidance / Total Cost of HB 3732 Equipment = % Exempt
& 1f% Exempt is preater than 100% HB 3732 Equipment is ] 00% Exempt
& If % Exempt is bess than 100% then HB 3732 Equipment is partially exempl at
ihe Siep 6 calculation.

NOTE: See the altached calewlation sheet [or the detuils reparding Facility-specific calculations and
property % exemplion perveilage results based upon these cajoulations,

Texps Aehel fo- Polivtion Conbie’ Poperdy Apolication

Freesione Energy Canter - 12.6 me nodl, on Fir! 48R ftom Faicheld. Feirhald. Taxas 75840 Pape 1z 0f
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REFERENCES

1. “Output-Based Regulations: A Handbook for Air Regulators”, U.S. Environmental
Protection Agency, Office of Atmospheric Programs ~ Climale Protection Partnerships
Division, August, 2004, p.4.

2. “Outpui-Based Emissions Standards; Advancing Innovative Energy Technologies”,
Northeast-Midwest luslitute; 2003, p. 9.

3.{BID, p.13.

4.“Outpui-Based Regulations: A Handbook for Air Regulators”, U.S. Environmental
Pratection Agency, Office of Atmospheric Progrums — Climaie Protection Partnerships
Division, August, 2004, p.4.

5. hitp:/fwww.cogeneration.net/Combined_Cyele_Power_Plants.htm

6. “Outpui-Based Emissions Standards; Advancing Innovative Energy Technologies”,
Northeast-Midwest Institute; 2003, p. 9. ‘

Toxa: Raligf {o: Pulluiion Sonkot Propeny Applicalion

Srzpstone Energy Genler - 12,6 ny porln on Al A8 from Falkdietd. Frifeld, Texa: 75840 F—'a.gu Fuol 14-“. )
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9, PARTIAL PERCENTAGE CALCULATION
N/A,

10, PlR'OPERTY CATEGORIES AND COSTS
See attached Scheduls 1 0.

11. EMISSION REDUCTION INCENTIVE GRANT

Will an application for an Emission Reduction Incentive Grant be on file for this
property/project;

[] Yes fX] No
12. APPLICATION DEFICIENCIES

Afier an initial review of the appfication, the TCEQ may defermine that the
information provided with the application is not sufficient to imake a use
determination. The TCEQ may send a notice of deficiency, requesting additiona)
information that must be provided within 30 days of writlen notice,

13. FORMAL REQUEST FOR SIGNATURE
By signing this application, you certify that this infortmation is true 1o the best of
your knowledge and beligf.

TITLE: "Sii'eclztor \' v

COMPANY:  Duff & Phelps LLC

_ DATE! 25 ol 7.3:5,;_

— e

Under Texas Penal Code, Seclion 37,10, if vou make a false statement on this
application, you could recetve a jail term of up fo one year and a fine up to 2,000, or
a prrisan term of two g 10 years and a fine of up Lo $5,000,

1. DELINQUENT FEE/PENALTY PROTOCOL

This form wil] not be processed unti} all delinquert fees and/or penalties owed o the
TCEQ or the Office of the Attorney General on behalf of the TCEQ are paid in
accordance with the Delinquen( Fee and Penalty Protocol. (Effective 9/1/2006)

Tezezr Rudis! Jor Pellulinn Zenvre: Rioperty Spolicilion

Feeeslone Energy Genlel - 13.6 minorls or. FR 406 fron Faitliele Fariaig, Taxay 7£540 bage 3 of 14
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Greg Maxim

INIFFE&TPHELPS Director
Phone:(5§3) 6715580

March 25. 2008 gregony: maxim@dufiandphelps.com
3

TCEQ - Cashiers Office MC-214
Building A

12100 Park 35 Circle

Austin, Texas 78753

Subject:  Application for Use Delermination for Pollution Control Property
Freestone Boergy Center - 13.6 mi north on FM 488 from Fairfield, Fairfield, Texas

Enclosed please find one application (the *Application”) for property tax exemptions for certain
qualifying pollution control preperty at the Freestone Energy Center Project (the “Facility™) in

Freestone County, Texas.

Pursuant to Title 30 of Chapter 17 of the Texas Administrative Code, the Application has been
prepared using the Texas Commission on Environmental Quality (“TCEQ™) Application for Use
Determination for Polhution Contrel Property. The enclosed application is a Tier IV
Application,

Submission of this Application is required as a process step in the TCEQ's pollution control
certification process for tax exemption of certain assets used in pollution control capacities
within the Facility. As outlined by the application instructions, the fee for this Tier IV
Application is $500. Enclosed please find a check for $500 for the Application processing,

The Application can be summarized as follows:

Property Drescription Estimated Cost

Tier IV See Attached Schedule $62,267,059

Please send gne copy of the completed property tax exemplion Use Delermination io the
following address:

Duff and Phelps LLC
oo Greg Maxim
919 Congress Ave.
Suite 1450

Augtin, TX 787¢]




1T you have any questions regarding the Application or the infermation supplied with these

Application, please contact Greg Maxim of Duff & Phelps, LLC at (512) 671-5580 or e-mail at

gregory maxim@duffandpbelps.coimn,

Very truly yows,

DUFF & PHELPS LLC

Signature: ‘5‘ - {(’_‘:"
Name: Greg ]anim

Title: Director

Enclosures
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Budds Garcia. Chairsrun

Larn R. Soward, Comniissiongr
Bryvan W. Shaw. Ph.D.. Comniivsioner
Cilesn Shankie, Lxecwtive Direetor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Provecting Yexas by Redueing and Preveniing Pultuiion

March 28, 2008

CHIEF APPRAISER
FREESTONE COUNTY APPRAISAL DISTRICT

218 N MOUNT
FAIRFIELD TX 75840

This letler is 1o inform you that a Use Determination Application has been filed by:
FREESTONE POWER GENERATION LP

for:

FREESTONE POWER GENERATION LP
1366 FM 488
FAIRFIELD TX 75840-

Appraisa) District Account Number: M-0012170-9900015
This facility is located in FREESTONE County.

A complete copy of the application is included with this letter. We recommend that a copy of this
application be shared with the person who conducts the appraisal of this property.

This application has been assigned a tracking pumber of 07 -11966. Please contact the Tay
Relief for Pollution Control Property Program al (512) 239-3100 if you have any questions.

Sincerely,

A
{/ o ,,.;{f: ffdjz.

Ron Ratleti

Tax Relief for Pollution Contro) Property Program
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Buddy Garciz, Chairmom:

Lanes B Soward, Commissioner
Bryvan W. Shaw. Ph.Dr. Commissioner
Glenm Shankle. Exeeurive Divecior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Proceering Texas I Rechucing and Prevesting Polhiion

April 8, 2008

DUFF & PHELPS LLC
GREG MAXIM

919 CONGRESS #1450
AUSTIN TX 78701 -

This Jetter is to inform you that on 4/8/2008, Use Determinalion Application, 07-11966 (seli
assigned tracking number DPFREESTONE B), was declared to be administratively complete.
This upplication was filed for the following facility; :

FREESTONE POWER GENERATION LP

1366 M 488
FAIRFIELD TX 75840

The pext step in the Use Delermination Applicalion process is the techmical review of the
application. If this is a Tier 1, I, or {1 application the technical review will be completed within
sixty days of the administrative complefe date. If this 1s a Tier IV application the technical
review will be compleled within 30 days of the administralive complete date. I additional
technical information is required @ notice of deficiency letler (NOD) will be issued. The time
period between the issuance of the NOD and the receipl of the response is not counled in
determinating the length of the technical review . The TCEQ will natify you after the iechnical
review has been completed. In accordance with the statute, the TCEQ has mailed a notice of
receipl of this Use Determination Application to the FREESTONE County Appraisal District.
Please contact the Tax Reliel for Pollution Conlrol Property Program al (512) 239-3100 if you

have any questions.
Sincerely,

r"'/ R s

ol -\{/"*{sé?Tuf--""' -

Ron Halletl
Tax Rehef for Pollulion Conlro! Property Program



Buddy Gareia, Chatrmens:

Larn R. Soward, Conmissioner
Bryan W. Shaw. Ph.D.. Combrisvioner
Ulenn Shankle, Execurive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecring Texas in' Recheing and Preventing Folhmion
May 1, 2008

CHIEF APPRAISER

FREESTONE COUNTY APPRAISAL DISTRICT
218 N MOUNT

FAIRFIELD, TX 75840

This letter is to inform you that on 5/1/2008, a final delermination was issued with regard 1o Use
Determination apphcation 07-11966, filed by

FREESTONE POWER GENERATION LP
FREESTONE ENERGY CENTER

13.6 Ml N ON FM 488

FAIRFIELD, TX 7584)

A copy of the use determination is included with this Jetter, House Bil) 3121 enacled during the
77th Legislature Session, established a process for appealing a use determination, The Texas
Commission on Enviroumental Quality (TCEQ) rules that implement the appeals process are a
30 TAC 17.25. Pursuant 1o 17.25(a)(1), an appeal must be filed within 20 days of receipt of the
use determination. Should you choose 10 appeal the use delermination, please submit a copy of
your appeal 1o the TCEQ Tax Relief for Pollution Control Property program at the time of filing
the appea) with the Chiel Clerk of the commission.

In order o gualify for a tax exemption. the applicant must file an exemption reguest with vour
appraisa) district. This exemplion request must be accompanied by a capy of the positive use
determination issued by (he TCEQ. 11 vou have any questions reparding this Use Determination
or the appeals process. please cull me ar 512/339-31 00,

Sincerely:,
S

Davia Greer
Team Leader. Pollution Prevention




Budds Gargia, £fxmranr

Lants R, Soward, Conrissione:
Bryapr W. Shaw, Ph.D.. (Connntssioner
Glenn Shankle, Executnne Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Prawering Texas I Redvcing and Preventing Pollition

May §. 2008

| DUFF & PHELPS LLC
" GREG MAXIM

919 CONGRESE #145(
AUSTIN, TX 7870)

This letier 35 1o infarm you that on 5/1/2008, the 1echnical review of Use Determination
Application 07-11966 was completed. This applicaticn is for

FREESTONE POWER GENERATION LP
FREESTONE ENERGY CENTER

15.6 MI N ON FM 488

FAIRFIELD, TX 75840

The use deiermination is included with this fetler. In order to request an exemplion, a copy of this Use
Determination. along with o completed exemption request form #30-248 (can be found at
vaww,cpa.slate,ty, us), must be provided to the Chiel Appraiser of the approprisle appraisal district. Thig

vequest must be made by April 30.

House Bill 3121, enacted during the 77th Lepisiative Session, estabiished a process for appealing o use
determination. The Texas Commission on Environmental Quality (TCEQ} rules that implement the

| appeals process are a1 3¢ TAC 17.25, Pursvand 10 17.25(u)(}). an appeal musl be liled within 20 days of
receipt of the use determination. Should vou choose 1o appeal the use determination. please submit a
copy of your appeal w the TCEQ Tax Reliel for Pollution Controf Property program at the time of filing
the appeal with the Chiel Clerk of the commission.

' you have anv questions of require any sdditional information. please contacl (e Ty Reljef for
Pallution Cantrol Property Program sl (5121 239-3100.

Sinverely,

™ “J L

Iiawvid Cireer
Team Leader. Pallution Prevention
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Buddy Garcia, Cherirmen

Larry R, Soward. Commissioner
Bryan W. Shaw. Ph.D.. Commissioner
Glenn Shankle, Lyacinive Divector

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Provesting Texas v Reducing aned Preveniing Poltution

USE DETERMINATION

The Texas Commission on Environmental Quality has reviewed Use Determination Application,
67-11906, filed by:

FREESTONE POWER GENERATION LP
FREESTONE ENERGY CENTER

13.6 MI N ON FM 488

FAIRFIELD TX 75840

The pollution contro] property/project listed in the Use Determination Application is:

This facility has four thermally efficient heat recovery steam generators (HR5Gs} and two
steam turbines. This application is a Tier I'V application seeking a partial use
determination for the HRSGs and the enhanced stearn turbines.

The oucome of the review is:

A 100% positive use deternrination for the Jour Heal Recovery Steam Generators, Thix
equipment is considered o be pollution contro] equipment and was instalied to meet or
exceed federal or state regulations,

A pegative determination is issued for the two steam torbines. The use of the steam
turbines does pot provide an envirenmental benefld at the site. The steam turbines are nol
considered fo he pollution control equipment,

W/ - %, Az B

Executive Directar Datd
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TAX RELIEF FOR POLLUTION CONTROL PROPERTY: TECHNICAL REVIEW DOCUMENT
Reviewed By: RLH App.No.: 07- 11966 Review Start Date; 4/8/2008

Company Name: FREESTONE POWER GENERATION LP
Facility Name: FREESTONE POWER GENERATION LP
County: FREESTONE Cutsianding Fees: N
Bateh/Voucher Number:BA0{H156

ADMINISTRATIVE REVIEW
Administrative Complete Date:d/8/2008
TIER LEVEL

What Tier is this applieation? The application was filed aggTier I'V application, 18 this the
appropriate Jevel?

The property listed on this application, Heat Recovery Sieam Generators and a sleam turbine are
items B8 and B10 on the Equipment and Categories List, This application was filed as a Tier 1V, .
Tiey IV is the appropriate level for this application.

RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
The rule listed in the application is: 40 CFR 60.44Da
The appropriate rule is: 40 CFR 60.44Da

Expiain why thix is the appropriate rule?

40 CFR 60.Subpart DA: Standards of Performance for New Stationary Sources. Standards of
performance for Electric Utility Steam Generating Units for Which Constraction is Commenced

after September 18, 1978, This is an appropriate rule,

BRIEF DESCRIPTION OF PROPERTY
The property is described as: .

This facility has four thermally efficient heat recovery steam generators (HRSGs) and two sieam
tarbines. This application is a Tier JV application seeking a partial use determination for the
HREGs and the enhanced steam 1urbines.

Is an adeguate description and purpose of the property provided? Does if Jis( the anticipated
environmental benefits? Are sketches and flow diagrams provided if needed?

An adequate description of the properly was provided, and the purpose of the property was Hsted.
The anticipated enviranmental benefit is lisled. Sketches and flow diagrams were provided.

DECISION FLOWCHART(30 TAC 17.15(2))

Mark the appropriate boxes: Box 3 Box & Box 6(TY) Y DBox 10111 Box 12¢(1) Bex 13( 1)
PART B DECISION FLOWCHART (17.15(h))

Mark the appropriate buxes: Box 1Y Box2 Y Box3 Y

Describe how the property flewed throngh the Decision Flowchart:

Since the property 1s fisted on Part I3 of the Equipment & Caiegories Lisi this property leaves the

e —PDecision o Chan al Box 6. Npasses Uiongh Box ol the Parl B Decision Hlow Chari witha . ..

ves answer. The use of this property at a combined cvele plant as ovposed 1o having & simple
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ey

cycle plant. provides an environmental benefit of reduced NOx emissions at the site, So there is a
Yes answer for Box 2, Since there 15 a reduction it NOx emissions there is an environmental rule
which is beinp met so there is a ves answey to Box 3. The steam turbine passes through Box 1 on
the Part B Decision Flow Char{ with a ves answer. Since the use af the steamn turbine does not

provide an environmental bensfit at the site a no answer is the result of Box 2. The steam turbine

1s not eligible for a positive determination,
TIER I oy IV APPLICATIONS
Does your calculation agree with the applicants?

No. The application containg a proposed formula for calculating the pollution contro} value of the
HRSGs and the sieam trhine, The formula is oulcome deterrhinative, and its focus 13 not on the
pollution contro] aspect of the property. The Executive Direclor disagrees with this formula.

PROPERTY CATEGORIES AND COSTS

1s the table completed correctly? Has the applicant certified that all listed property became taxable
for the first fime after January 1, 1994? Is all information necessary for conducting the technical

review included,

The table was completed correctly. The applicant certified that all listed property became taxable
for the first time afler Jannary 1, 1994, All the information necessary for conducting the technical

review was included on the application.

TECHNICAL DEFICIENCIES

Is the application complete as received: Y If the application was not administratively complete
explain beJow when justifying the final demswn in the final determination section, If the application

was nat technically complete then:

Provide the language to be used in the Notice of Deficiency {N OD) letter:
Sumunarize the NOD response:

Provide the language used in the second NOD letter:

Summarize the second NOD response:

Provide the language used in the thied NOTD letter

Summarize the third NOD response:

FINAL DETERMIMNATION

I the properny deser lptmn has been summarized esler the detajled muperh description:

Thig muln\ has Jour Lhemml Y eﬁ'uem hml FECOVEry sleam peneralory (]]RS(JR‘ and 1wao sleam
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turbines. This application is a Tier IV application sesking a partiai use determination {or the
FRSGs and the enhanced sieam turbines,

Provide the reason Tor your final determination:

The Heat Recovery Steum Generators meet al) of the requirements of Chapter 17. A positive use
determination based on the mosl appropriate formula should be issued for the Heat Recovery

Steam Generators. The most appropriate formula has been determined by the Executive Director.

A negative determination should be issued for the sieamn turbine. The use of the steam turbine
does not result in there being an environmental benefil at the site.

Provide the language for the fina) determinafion.

A positive use determination of 100% for the four Heat Recovery Steam Generatoss. A negative
delermination is issued for the steam turbine. The use of the steam turbine does not provide an
environmental benefil af the site, The steany turbine is not considered 1o be pollution control

equipiment.

Highlight the required signatures and establigh the appropriate due dates.

Reviewed: ﬂZ, Mot ez ' Date Signed: }’%/@"

n -~ [
Peer Reviewed: 4 r’-"w‘wf‘g e Gty Date Signed: %~ [-=8

Team Leader' A,«_L Slgned: g/" &’5’
Section Manager: /%J /fl/ : ate Signed: WA 1 2000
Division Dir ectu% .4%/ :ﬁ

ate Signed:  NMAY 1 2008
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TEXAS
COMMISEION
ON ENVIRONMENTAL
QUALITY

TExAS COMMISSION ON ENVIRONMENT AL QUALITY RAY 23 M B U3
APPLICATION FOR USED ETERMINATION YIRE Lt-““ g A
FOR POLLUTION CONTROL PROPERTY EJ o -

CHIEF CLERKS OFFICE

The TCEQ hbs the responsibilily to delenmine whelher & property is s polhtion cntrol piopery. A perton sud\m;, 8 use delemnination for
pullttion contral propenty mug complete (e oltached upplicition or use o copy or simikir reproduction. For abtistance in completing this form
refer terthe TCEQ puidelines document, Pusperny Teey Exemptiona f- Polfusion Conirard Proparty, as well a5 30T AC §17, rulos governing this
progrm, For additiennl agsid ance plcase contact the Tax Reliel for Fotl ot Conurel Propeny Program  a (8129 239-3104. The apnlicetion
should be compleied and mailed, aiong with o complete sopy and approprinie [k, lo: TCEQ MC-214, Cushiers 0ffise, 7.0, Box 188, Autin,
Texas 7671 1-3064. .

1. GENERAL INFORMATION
A, Whal is the type of ownership of this facility?
[2) Corporation . Sole Proprietor
J Partnership £ Utility
M Limited Partnership % QOther
B. Size of company: Number of Employees

M1 to 99 1,000 to 1,999
0109 to 499 £ 2,000 to 4,999
1500 to 999 i 5,000 or more
C. Business Description: Combination Electric and Other Utllity (4931)
2. TYPE OF APPLICATION
= Tier 13150 Application Kee 2 Tier II $2,500 Applicaﬁon Fee

[ Tier I $1,000 Application Fee ¥ Tier IV $500 Application Fee

NOTE: Enclose a check, money order (o the TCEQ, or a copy of the e¢Pay receipt
along with the applicaton to cover the required jee.
3. NAME OF APPLICANT
A, Company Name; Borger Energy Associaies, LP
B. Mailing Address (Street or P.O. Box): 7001 Boulgvard 26 Suite 310
C. City, State, ZIP: _North Richland Hills, Texas 76180 e
4. PHYSICAYL LOCATION OF PROPERTY REQUESTING A T A."A BXEMP I’] ON
A. Name of facility: Blacklhiawk Station o )
B. Type of Mfg Process or Service: Combination Electric and Other Uuhw (493]_) _
C. Streel Address: ] ]»_9__1}1_.ﬁ$»p__urﬁ_]p)(}f‘cr_] Place
D. City, State, ZIP: Borger, TX 79008
E. Tracking Number Assigned by Applicant:  DPBlackhawk B
F. Customer Namber or Regulated Enlity Number: N/A

5 APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY
A. Name of Appraisa) District:  Hulchinsan

B. Appraisal District Account Number: 996 (000, 1010, 1100, 1120, 1140, 1160,
1180, 0200, 1220, 1240)

Fexas Aefed lun Pollution Sonidof Fiapert, Applicalion
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6. CONTACT NAME (must be provided)

A. Company/Organization Name: Duff and Phelps LLC

B. Nawe of Individual to Contact:  Dennis Decgear

C. Mailing Address: 919 Congress Ave.  Suite 1450

D. City, State, ZIP: Austin, TX 78701

E. Telephone number and fax number:  (512) 671-5523 Fax (512) 671550}
F. B-Mail address (if available): dennis, decgear@duffandphelps,com

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8. Each ilem is detailed with the proper statule, regulation,
or envirommental regulatory pravision.

8 DESCRIPTION OF PROPERTY

Background

Blackhawk Station is a 225 MW cogeneration facility iocated in Borger, Texas
owned by Borger Energy Associates LFP, Blackhawlk Station's design incorporates
two Siemens S0IDSA pas turbines, and two Deltak HRSGs, The exhanst from the
combustion tirbines is directed to the HRSGs where the thermal energy in the
exhaust gases is recovered to generate sleam. The lugh pressure stemm produced in
the HRSGs is exported to the adjoining Wood River Borger Refinery. Matural Gas
serves as the fuel for cach gas tuxbine.

Overview of Coseneration Technolopy

The Facility is a cogeneration plant that consists of two gas-fired Combustion
Turbines ("CTs") squipped with heat recovery steam generators (HRSG's) o
capture heat from the turbine exhaust. Steany produced in the HRSG's provides
steam for production purposes to the Facility’s stean host. Wood River Borger
Refinery L1C. Use of the otherwise wasted heat in the hwbine exhaust pas resulis in
higher plant thermal efficiency compared to other power generation technologies.

Combined heat and power (CHP) planis are oflen equipped with a steam turbine and
bave the added flexibility over a cogeneration plani to generate additional electricity
if needed or sell its steam directly to an industsial facility commonly referred to as a
“steam host”. Additional efficiency is gained in CHP and cogeneration applications
by using steam from the sieain generalor 1o serve direct thermal loads, Though
increasing overall thermal efficiency, the choice of using steam for these
applications instead of powering a steam-driven turbine reduces ihe electrical output
of the plant,

The following overview deseribes lechnology that is common {o bolth cogeneration
and CHY electric power generation facilities. The significant difference between the
iwo types of facilities is the use of the thermal energy generated by the combustion
turbines. Because Blackhawlk does nol have a steam twrbine and uses its thermnal
energy 10 supply steam io the Wood River Borger Refinery any portion of the

Turas Religi lor Polttion Control Froperly Applicalion

TCEQ-GUE t{RevisadJanrary 2JD3}y~ - - e oo T - oo
Blacklmawk Stalion - 117 K. Spur Co-Gen Place Borger, TX 70008 Fage o it

AE 7-62



overview relating to sleam turbine power generation dees not apply to this faciiity.

The Braylon cycle is a constani pressure thermodynamic cycle that converts heat
from combustion into work. A Brayton-engine, as il applies to a gas turbine system,
will consist-of a fuel or gas compressor, combustion chamber, and an expansion
turbine. Air is drawn into the compressor, mixed with the fuel, and ipnited. The
resulting work output. is captured through a pump, cylinder, or tutbine,

Cogeneration systems typically make use of the waste heal from Brayton engines for
sieam production,

The Ranldne cycle is 2 thermodynamic cycle thal converls heat from an external
souree into work. In a Rankine cycle, exiernal heal from an outside source is
provided 10 a fluid in a closed-foop system. This fluid, once pressurized, converts
the heat itto work outpul using a tuwrbine. The flnid most often vsed in 2 Rankine
cycle is water (steam) due to its favorable properties, such as nontoxic and
unreactive chemistry, abundance, and low cost, as well as its thermodynamie
properties, The thermal efficiency of & Ranline cycle is usually limited by the
working flnid. Steam generated in a cogeneration plant is typically sold 1o and
directly used by a steam host.

By combining both gas and sieam cyoles, high input temperatures and low output
temperatures can be achicved. A cogeneration plant has a thermodynamic ¢ycle that
operates betweon the gas turbine's high firing temperature and the waste heat
ismperature from its exhaust, This large range means that the Carnot efficiency of
the cycle is high. The actual efficiency, while lower than this is still higher than that
of either plant on its own, The thermal efficiency of a cogeneration plant can be
measured as the net electric and steam power output of the plant divided by the
heating value of the fuel,

Heat Recovery
Boiler

Water.

A

Mt Exhaust Gases

|

Fosl Combﬁstion
=% Turbine

FIGURE 1 - Cogeneration Plant Configuration (1)
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A single-train cogeneration piant consists of one CT, a generator, and a HSRG (See
Figure 1 — Cogeneration Plast Confipuration, below). Becauvse of high (hermal
efficiency, high reliability, and low air emissions. cogeneration CT°s and HRSG's
have been the new resource of choice for bulk power generation and industrial
steams production for well over a decade, Other atiractive features include significsnt
operational flexibility, the availability of relatively inexpensive power augtmentation
for peak period opersticn and relatively low carbon dioxide production,

Curreni Rerulatory Authority for Ontput-Based Emissions

Innovative power technologies such as cogeneration technology offer enonmous
polential to improve efficiency and enhance the envirommental foolprint of power
generation through the reduction and/or prevention of air emissions to the
environmenl, Currenily, two thirds of the fuel burned to generate electricity in
traditional fossil-fired steam boilers is lost. Traditional U.S. power generation
facility efficiencies have nol increased since the 1950s and more than ope fifih of
the U.S8. power plants are more than 50 years old. In addition, these facilities are the
leading contributors to 1.5, emissions of carbon dioside, NOx, sulfur dioxide
("SO2™, and other contaminants into the air and water,

The ability to recognize and regulate the efficiency benefits of pollution reduction
and/or prevention through the use of cogeneration technology is achieved througl
the use of Output-Based emissions standards, incorporated since September 1998
within the U.5. EPA’s new source performance standards (“NSPS™) for NOx, from
both new utility boilers and new industrial boilers, Pursnant 10 section 407(c) of the
Clean Air Ast in subpart Da (Electric Utility Steam Generating Units) and subpart
Db (Industrial-Commercial-lustitutional Steam Generating Units) of 40 CFR part
60, the U.S. EPA revised the NOx eraissions limits for steam penerating units for
which construction, modification, or reconstruction conunenced after July 9, 1997
(3). Output-Based regulations are also exemplified by those used ip the U.S, EPA’s
NOx Cap and Trade Program for the NOx State Implementatian Plan (“SIP™) Call
of 1998, which uses units of imeasure such as lo/MWh generated or [b conceniration
("ppm"), which relale Lo the emissions to the productive ousput — electrical
generation of the process.(4)

The use of inmovative techmologies such as cogeneration units redaces {ossil fuel use
and leads to mnulti-media reductions in the environmental impacts of the production,
processing tansportation, and combustion of fossi fuels, In addition, reducing
fossil fuel combustion is a pellution preveation measure thal reduces emissions off
all preducts of combustion, not just the target pollutant (currently NOx) of a federal
regulalory program.

Authority to Expand Pollution Control Equipment & Categories in Texag

Under Texas House B} 3732 (Y"HB3732) enacted in 2007, Section 11,3} of the
Texas Tax Code 1s amended to add certain plant equipment and systems to the
current list of air, water, or land pollution contral devices exempt from property
laxation in Texas,

Texas Religi for Poliution Conlrol Properly Applicalion
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Specifically, the language reads as follows:

SECTION 4. Section 11.31, Tax Cody, is amended by adding Subsecrions (k). (1), and (n) so read as
follows:
k) The Texas Couunission on Enviranmenial Quality shalf adopt rufss establishing ¢ noneselusive list
of fachitios, devices, or methody for the conirol of air, water, or land poltution, which misit include:
(1) eoul eleaming or refining facilitics
(2 aunospheric or pressurized ond bbbling or chreatating fluidized bed combustion swstems and
gasification fluidized bed combustion combined-cyele systems;
(3) wira-supercriticol pulverized cocl boilars;
| (4) fue gas reclronlaton companents;
(5) syngas pwification svstomy and gas-eleanop wniis;
{6) enhanced heat recovery svslems;
(7) exheust heat recovery boifers;
(8) heat reciyvery sieam generaions;
(% stperbecers and eveapordatons,
(1) enhoneed stean wrbing sysiems;
(12} methanailon;
(12} coal cominwtion or gewifleation byproduct and coproduct handfing, Siorage, or irealiment
Jacilitles; .
‘ (13} biomeast cofiring slorage, distributton, and firing systems:
(14} coal cleuning or diying processes, such ay coal dryingdinaisture redsetion, wir jigying,
precombustion decarbonization, and coad flow balancing technologe:
(15) oxv-fiel combustion technology, amine or chilled amnroria serubbing, el or emlssion
conversion throvgh the vse of catelpsts, enhanced scrubbing rechnalogy, modified combustion
tecimaolngy sweh as chemical looping, und eryegenic technology,
{16) If the Unitad States Environmental Profection Agency adopis a final rule or regulation regulating
i cavbon dioxide as a poltwiam, property thet is used, constructed, acquired, or Insiotied wholly or
partly to capiure carbon dioxide from an anthropogenic sowice in this siale that iy geelogicaliy
sequesiered in Hiils siafe; .
(17} fuel cells generating eleciricity using hvdrogen derfved firom cool, blomass, petroleum coke, or
yolid waste; and
(18) any other equipment designud to prevent, caphive, ebdte, or monitor nitrugen oxides, volatife
organic compounds, partfcalate otter, mereyry, carbun Manextde, or any cilterte polliwan,
{t) The Texas Commission an Enmvlronmental Guailty by rule shall updete the fist adopted under
Subsection (i} at leust once every thiee years. An itenr may ba remaved from the (st if the conumission
finely compelling evidence to suppore the conclusion thot the item doey noi provide pollution conlrol
bengfity. '
(m} Notwithstanding fie other provisions of this section, if the facllity, device, or method for the
coltrol of air, water, or land pothition deseribed in an application for an ciempiion under 1his section
1x o fucitiny, device, or methad included on the list adopted under Subsecrion (i), the exzeutive director
| of the Texas Connnission on Envivonmented Quality, not later than thy 30tk duy gfier the date gf
I reegip of the iitforimaiion reguived by Subsections (c){2) and (3) ane without regord (o whether the
information requived by Subsection (c)(1) has been submitted. shall determing that the facifliy, device,
or methud deseribed in the application is wsed wholly or parthy ax o facility, device, or method for fhe
control of air, water, or land prliution ond shall take the aetions that ave regaired by Sulseciion (d) in
the event sich o defermination is made.

Under the TCEQ’s recently updated “Tax Reliel Tor Polluljon Contyol Property -
Application Instructions and Equipment and Categories List - Effective Janary
2008”, the Equipment and Categorjes List - Part B ("ECL Part B") is a list of the
pollution control property categories adopled and set forth m TTC Sec, 26.045(0).
The laxpayer is to supply a pollution control percentage (or the equipment listed i
Parl B via calculations demenstrating pollelion control, prevention and/or
reductions achieved by the listed equipment or systems.

The following property descriptions outline the environmental purpose, including

Teres Reliel 1or Paliulion Conlini Properly Applicaion
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the anlizipated environmental benefit of pollution contro! additions considered
under the Application Instructions’ ECL Part B that have been construcied and
placed into use al the Facility as of iis placed-in-service dale, or instalied subsequent
10 in-service since 1994:

Taxal Rehst o Pollulice Contee! Praperly Appleatioh
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Property Deseriptions

Item #1 Cogeneration Gas Turbine Plant Heat Recovery Steam Generafor
(“HRSG”) and Support Systems Tier IV B-8

40 CFR Part 60 Subparts DA and DB, NOx Limits for Electric Util ity Steam
Generating Units and Indusivial-Commercial-Institutional Steam Generating Units
Jor New Source Performance Standards {"NSPS").

TAC Rule 106,512, Standard Permil for Blectric Generating Units (EGU)

NOTE: Permits issued under Tesas Clean Air Act’s Health & Safety Code Sections 382011, applies
i0 all electric ganorating wunits that enrit air conleminants, regardieys of size, and it is 1o reflect Best
Avaitable Control Technology ("BACT™) for eleciric genarating wnits on an owtpur bayis In pounds
af WOx per megaveatt hour, adfusied to reflect a simple cyele power plan.

The heal recovery steam generator ("HRSG") found in the Facility is a heat
exchanger that recovers heat from a hot gas stream, A common application for an
HRSG is m a cogeneration power station, where hot exhaust from a gas twrbine is
fed to an HRSG to generate steam which can either be used to diive a steam turbine
or be sold directly to a steam host, This combination produces electricity in a more
thermally efficient manner than sither the gas turbine or steam turbine alone,

The HRSG is also an important component in cogencration plants. Cogeneration
plants typically have a higher overall efficiency in comparison to a combined cycle

plant.

The Facility's HRSGs consist of three major components: the Evaporator,
Superheater, and Ecenomizer, The different corspunents are put together to meet the
operating requirements of the unit, Modular HRSGs normally consist of three
sections: an LP (low pressure) section, a reheat/IP (intermiediate pressure) section,
and an HP {high pressurc) section. The reheat and IP sections are separate circuits
inside the HRSG, The IP steam partly feeds the reheat section. Bach section hasa
sleam drurn and ap evaporator seetion where water is converted to steam. This
steam then passes through superhealers to raise the temperature and pressure past
the saturation point.

Pollution Centrol Percentage Calenlation; Avoided Emissions Approach

To caleulale the percentage of the equipment ot category deemed to be polivtion
contro} equipment, the Avoided Emissions epproach has been used. This approach
relies on thermal output differences between conventional electric power and steam
generation cquipment and the cogeneralion system al the Fagilily, Specifically, the
percentage is determined by caleulating the displacement of emissions associaled
with the Facility’s thermal output and subtracting these eynissions from a baseline
emission rate. These displaced emvissions are emissions that would have been
generated by the same thermal cutputl from conventional equipment.

Greater epergy efficzency reduces all air contaminant emissicns, including the'

Texas Rete! for Pollulien Conlro! Fropedy Applicalion
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greenhouse gas, carbon dioxide, Higher efficiency processes include cogeneration,
combined-cycle, and CHP generation. For electric generation the energy efficiency
of the process expressed in tenns of British thermal units ("BTU's") per Kilowatl-
bhour ("kWh"}., Lower fual consumplion associated witl increased fuel conversion
efficiency reduces emissions across the board ~ that is NOx, SOx, particulate matier,
hazardous air pollutants, aud greenhouse gas emizsions such as CO2,

In eslculating the percent exempt for the listzd items from the ECL~Part B, we
utilized Outpul-Based NOx allocation method for both power generation projects
ihat replaced existing facilities and “Greenfield” sicam generation facilities. We
looked at the various fossil fuel technologics in use today aud chose the baseline
electric power generation facility to be a natural gas-fived turbime driven generator
withont waste heat recovery. The gonstruction of the Blackhawk station and its
ability to produce sicam replaced some of the steam production generated by the
boiler steam plant located at the Wood River Borger Refinery, With this in mind
the haseline steam generation facility selected {s a gas-fired industrial steam boiler
operated without the thermal benefit of waste heat recovery similar to the equipment
operated by the refinery, We benchmarked this conventional generation to the
subject natural gas-fired cogeneration equipment at the Facility, By doing so, we
narrowed the heat raie factors as much as poszible to be conservative and uniform in
modeling. The benchmark heat rate factor is the following; '

Natural Gas-Fired Turbine and Industrial Steam Boiler: 8,864 BTU s/kcWh

This baseline heat rate purposely omits other fossil fuel sowrces in order to eliminate
impurity type characteristics, which in turn eliminated the NOx emission and cost of
control differences of each fossil fuel and penerator type, Comparing the emissions
mmpact of different energy generation facilities 1s concise when emissions are
measured per unil of useful energy outpul. For the paupose of owr calculations, we
converted the energy ouiput of the steam to unjts of k'Wh, and compared the 1ota)
emission rate to the haseline facility.

The comparison steps {o calculate the NOx reduction is as follows:

Texay Relint lor Pollviing Conlrol Fropetly Aophcalion
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Caleulation (Reference Schedule A%

Step 1 — Subject Cutput-Based Limit Caleulation (ths NOx / MWh)

(Inpul-based Limit (Ibs NOx/MMBTU)) X (Heat Rate (Btu/kWiy) / (1,000,000 Btu/ 1,000 kWh) =
Output: (Ths NOx/MWh),

Step Z — Subject Output Conversion Caleulation (NOx Tons / Year)

(Output (Tbs NOx/MWh} X (Unif Design Capascity (MW)) X {Capacity Factor) X ((365 Days) X (24
hrs/day)) / 2,000 tbs = Cutput: (NOx Tons/Year)

Step 3 — Baseline Output-Based Limit Caleulation {1bs NOx / MWh)

{Inpui-based Limit (Tbs NOx/MWh)) X (IHeat Rate (Bru/k'Wh)) / (1,000,000 Btn 7 1,000 kWh) =
Output: (Ibs NOx/MWh)

Step 4 ~ Baseline Oufput Conversion Caleulation (NOx Tons / Year)

(Output (Ibs NOx/MMBtu) X {Unit Design Capacity (MW} X (Capacity Factor) X, (365 Days) X
(24 hrs/day}) £ 2,000 lbs = Qutput: {(NOx Tons/Year)

Step 5 — Percent NOx Reduction Caleulation

((Output Baseline)ue, 4 - (Output Subject))seps / (Output Subject) sepz = % Reduction Ontput Subjset
Step 6 — Percent Exempt Calculation

(Total Subject Facility Cost) X (% NOx Reduction) = Capital Cost af NOx Avoidance

Step 7 — Percent Exempt Calculation

Total Cost of NOx Avoidance / Total Cost of HB 3732 Equipment = % Exempt
@ If % Exempt is greater than 100% HB 3732 Equipment is 100% Exempt
n % Exemp is less than 100% then 1B 3732 Equipment is partially exempt at
the Slep 6 calcuiation,

NOTE: See the attached caleulation sheet for ihe details yeparding Facitity-speci{ic caleulations and
properly x exemplion percentape resutlls based upon lhese calculations,
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9. PARTIAL PERCENTAGE CALCULATION
NFA,

10. PROPERTY CATEGORIES AND COSTS
See attached Schedule J 0.

11. EMISSION REDUCTION INCENTIVE GRANT

Will an application for an Eiission Reduction Incentive Grant be on file for this
property/project;

[1Yes X1 No
12. APPLICATION DEFICIENCIES

After an initial review of the application, the TCEQ may defermine that the
information provided with the application is not sufficient to meke a use
determination, The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of writien notice.

13. FORMAL REQUEST FOR SIGNATURE

By signing this application, you certify that this information is true to the best of your

TITLE: Vice President
COMPANY: Duff & Phelps LLC

Under Texas Penal Code, Section 37,10, if you make a false statement on this
applicaticn, you could receive a jail termn of up to ope year and = fine up to $2,000, or
_ & prison terrn of two to 10 years and a fine of up to $5,000,

14. DELINQUENT FEE/FENALTY PROTOCOL
This form will not be processed until a1l delinguent fees and/or penalties owed (o the
TCEQ or the Office of the Attorney General on behalf of the TCEQ are pajd
accordance with the Delinguent Fee and Penalty Protocol, (Effective 9/172006)

Vexas Rehel lor Folution Conisol Property Application
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Demnly Desgear

UFFEPHELDPS Vicw Preidant
Phonpe:(512} 6745523

March 26, 2008 dennis.deegear@ehifondphelps. com

TCEQ - Caghiers Office MC-214
Building A

12100 Park 35 Cirele

Austin, Texus 78753

Subject:  Application far Use Determination for Poliution Conirol Property
Blackhawk Station - 119 N. Spur Co-Gen Place Barger, TX 79008

Enclosed please find one application (the “Application™) for property tax exemptions for ceriain
gualifying pollution control property at the Blackhawk Station Project (the “Facility™) in

Hutchinson County, Texas,

Pursuant to Title 30 of Chapter 17 of the Texas Administrative Code, the Application has been
prepared nsing the Texas Commission on Environmental Quality (“TCEQ™) Applieation for Use
Determination for Pollution Control Property. The enclosed application is a Tier IV
Application,

Submission of 1his Application is required as a process step in the TCEQ’s pollution contred
certification process for tax exemption of certain assets used in pollution courtrol capacities
within the Facility. As outlined by the application instructions, the fee for this Tier [V
Application is $500. Enclosed please find a check for $500 for the Application processing.

The Application can be summarized as follows:

Propesty Deseription Estimated Cost
Tier IV See Attached Schedule $13,906,514

Please send one copy of the completed properiy tax exemption Use Delermination {o the
{ollowing address; ’

Duff and Phelns LLC

cfo Denms Deegear

919 Conpress Ave,

Suite 1450
Austin, TX 78701
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If you have any questions regarding the Application or the information supplied with these
Application, please contact Dennis Deegear of Duff & Phelps, LLC a1 (512) 671-5523 or e~mail
al dennis. deegear@iduffandphelps.com.

Very truly yours,

DUFF & PHELPELLC
Signature: %dwa Q%}W

MName! Dennis Deegear
Title; Vice President
Enclosures
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! Buddy Gareia. Cherirman

| Larm R. Soward, Conmmisnianer
Brvan W. Shaw, Ph.D., Commissioney
Glenn Shankle, Execimive Divecior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Provecting Texar b Reducing and Prevesiing Poflution
May 1, 2008

CHIEF APPRAISER

HUTCHINSON COUNTY APPRAISAL DISTRICT
‘ POBOX 5065

BORGER, TX 79008

This letter is 1o inform you that on 5/1/2008, a final delermination was issued with repard (¢ Use
Determination apphication G7-11971, filed by:

BORGER ENERGY ASSOCIATES LP -
BORGER ENERGY BLACKHAWK STATION
119N, SPUR CO-GEN PLACE

i BORGER, TX 79008

A copy of the use determination is incinded with this letier, House Bi)] 5121,-enacted during the
TTth Legislature Session, established a process for appealing a use determination, The Texas
Commission on Epviranmental Quality (TCEQ) rules that implément the appesals process are a
30 TAC 17.25. Pursuani to 17.25(a)(1). an appeal must be Hled within 20 days of receipt of the
use determination. Should you choose 1o appeal the use determination. please submit a copy of
vour appeal to the TCEQ Tax Relief for Pollution Control Property program al the time of Hling
the appeal with the Chicel Clerk of the commission.

! Iy order {o qualify Jor a lax exemption, the applicant must fite an exemption request with vour
appraisal district. This exemption request must be accompanied by a copy of the positive use
determynation issued by the TCEQ. 1f vou have any questions reparding this Use Determination
or the appeals process, please call me at 512/239-3100.

Sincerely.

\“;wj:; (.

David Greer
Team Leader, Poltution Prevention
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Buddy Garcia. Chalrnan

Lam R, Soward. Commtissioner
Brvan W. Shaw. Ph.D.. Commisvivner
Gienn Shankle. Executive Dirgctor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Tevay by Reduelng end Preveming Poffution

May 1, 2008

i MUFF & PHELPSLLC

i DENNIS DEEGEAR
919 CONGRESS #1450
AUSTIN, TX 78701

This letler is to inform you thal on 5/1/2008, the technical review of Use Determinstion
Application 07-11%7) was completed. This application is for:

BORGER ENERGY ASSOCIATES LP
BORGER ENERGY BLACKHA WK STATION
| 119 N. SPUR CO-GEN PLACE
| BORGER, TX 79008

The use determination is included with this letter. In order to request an exemption, a copy of this Use
Determination, along with & completed exemption requesi form #50-248 (can be found at
www.cpa.state. (s, us), must-be provided Lo the Chiel Appraiser of the appropriste appraisal district. This
request must be made by Ajpril 30,

House Bill' 3121 enacted during the 77th Lepislative Session, eslablished a process Tor appealing a use
delermination, The Texas Comumission on Environmental Quality (TCEQ) rules thal implement the
appenls process arg al 30 TAC 17,235, Pursuant o t7.25(a)(1). an appeal must be filed within 20 davs of
receipt of the use determination, Should you choose to appeal the use determination, please submil a
copr of your appeal 1o the TCEQ Tax Relief for Pollution Contral Property program a3 the time of fifing
Uhe appeat with the: Chiel Clerk of the commission.

I you have any questions or require any additional information, please contast the Tax Reliel for
Pollution Control Property Program al (3123 2393 1 (10.

Shrcerely.

A

} David Greer
Team Leader. Pollution Prevention
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Buddy Garein. Chairinan

Larrs R, Soward. Commissioner
Brvan W, Shaw, Pl Comminvioner
Glenn Shankle. Exeemtive Divecior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protocting Texas by Reducing and Preventing Polluion

USE DETERMINATION

The Texas Commission on Environmental Quality has reviewed Use Determination Application,
07-11971, {iled by:

BORGER ENERGY ASSOCIATES LP

BORGER ENERGY BLACKHAWK STATION

119 N, SPUR CO-GEN PLACE

BORGER TX 79008

The pollution control property/project listed in the Use Determination Applcation is:

This facility bas two thermally efficient heat recovery sfeam generators (HRSGs). This
application is a Tier IY application seeking a partial use determination for the two HRSGs,

The oulcome of the review is:

A 100% positive use determination for the two Heal Recovery Steam Generators, This
equipment is considered to be pollution control equipment and was installed to meet or
exceed federal or state regulations,

s

{ Z‘fi—% [,Z’f e 4

Executive Director Date
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Buddy Garcia. Chufrman

Larry R. Soward, Commissiciner
Brvan W. Shaw. Ph.D., Commissinner
Glenn Shankle, Execiive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Proteciing Texas by Reducing avd Proventing Pollwion

March 31, 2008

CHIEF APPRAISER
HUTCHINSON COUNTY APPRAISAL DISTRICT

PO BOX 5065
BORGER TX 79008

Thiis Jetler is to inform you that a Use Determination Application has been filed by:
BORGER ENERGY ASSOCIATES LP

for:

BORGER ENERGY BLACKHAWK STATION
119 N. SPUR CO-GEN PLACE
BORGER TX 79008

Appraisal District Account Number: 990(1 000, 1010, 11 00, 1120ETC

This facility is located in HUTCHINSON County.

A complete copy of the application is included with this letier. We recomrnend that a copy of this
application be shared with the persou who conducts the appraisal of this property.

This application has been assigned a tracking nwmber of 07 -11971. Please coniact the Tay
Relief for Pollution Control Property Program at (312) 239-3100 if you have any questions.

Sincerely,

Ry

‘,/ Yol amio
Ron RHallett
Tax Relief for Pollution Contro! Properly Program
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Budd: Garcia. Chairnran

Lares B Sowwrd. Commissiomer
Brven W. Shaw. Ph.D., Conumissioner
Glenn Shankle. Exvecutive Direeior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Proteciing Fexes i Reducing and Preveming Polluiion

April 8, 2008

DUFF & PHELPS LLC
DENNIS DEEGEAR
919 CONGRESS #1450
AUSTIN TX 78701

This letter is 1o inform you thal on 4/8/2008, Use Determination Application, 07-11971 (self
assigned fracking number DPBLACKHAWK B), was declared 1o be administratively complete.
This appheation was fled for the following facility:

BORGER ENERGY BLACKRAWK STATION
119 N, SPUR CO-GEN PLACE
BORGER TX 79008

The next step in the Use Delermination Application process is the technical review of the
applicalion. Ifthis is a Tier 1, I, or Il application the technical review will be completed within
sixty days of the adminisirative complete date, If this is a Tier TV application the lechnical
review will be completed within 30 days of the administrative complete date. If additional
techinical mformation is required a notice of deficiency letler (NOT) will be issued. The time
period between the issuance of the NOD and the receipt of the response is not counted in
determinating the lengih of the technical review . The TCEQ will notify you afier the technical
review has been compleled. In accordapce with the statute, the TCEQ has mailed a notice of
receipl of this Use Determination Application (o the HUTCHINSON County Appraisal District,
Please conlact the Tax Relief for Poilution Conlro] Property Program at (512) 239-3100 if you

have any questions,
Swmoerely,

e

r‘)”' - :.«.“/._

W lf»\' L‘-{"‘-

Ron Hatlett
Fax Rehel for Pollution Control Property Program
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TAX RELIEF FOR POLLUTION CONTROL PROPERTY: TECHNICAL REVIEVW DOCUMENT
Reviewed By: RLH App. No:  07-11971 Review Start Date; 4/8/2(08

Company Name: BORGER ENFRGY ASSOCIATES LP
Facility Name: BORGER ENERGY BLACKHAWXK STATION
County; HUTCHINSON  Outstanding Fees: N
Bateh/Youcher Number:B500156

ADMINISTRATIVE REVIEW
Administrative Cunplete Date:4/8/2(0)8

TIER LEVEL
What Tier is this application? The application was filed as a Tier IV application. Is this the

appropriate Jevel?

The property listed on this application, Heat Recovery Steamn Generators, is item BE on the
Equipment and Categonies List. This application was filed as a Tier IV, Tier I'V is the appropriate
level for this application.

RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
The rule listed in the application is; 46 CFR 60.44Da
The appropriate rule is: 40 CFR 60.44Da

Explain why this is the appropriate rule?

40 CFR 60.Subpart DA: Standards of Performance for New Stationary Sources. Standards of
performance for Blectric Utility Steam Generating Units for Which Construction is Commenced

after Seplewber 18, 1978. This is an appropriate rule.

BRIEF DESCRIPTION OF PROPERTY
The property is described as:

This facility has two thermally efficient heat recavery steam generators (HRS Gs). This application
is a Tier IV application seeling a partial use determination for the two HRSGs.

1s an adequate description and purpose of the property provided? Does it list the anticipated
cavironmental benelits? Are sketches and flow diagrams provided if needed?

An adequate description of the property was provided, and the purpose of the property was listed,
The anticipated environmental benefit is listed. Sketches and flow diagrams were provided.

DECISION FLOWCHART@EUTAC 17.15(a))
Mark the appropriale boxes: Box 3 Box & Box 6(IV) Y Box 10(11) Boex 12(I) Box 13( 1)

PART B DECISION FLOWCHART (17.15(h})
Mark the appropriate boxes: Box 1Y Box2 ¥ Box3 ¥

Describe how the property flowed through the Decision Flowchart:

Stice the property is listed on Part B of the Equipiment & Categories List this property Jeaves the
Decision Flow Chayl at Box 6. 1f passes through Box ) of the Part B Decision Flow Chart with a
yes answer. The use of this property al 4 combined cycle plant, as epposed o having a simple
cycle plant provides an envirommerilal hehetiz af reduced WO emissfons-arthe site."So there is a
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Yes answer for Box 2, Since there is a reduction in NOx emissions there is an environmental rule
which is being met so there is a ves answer 1o Box 3.

TIER I or IV APPLICATIONS
Does your ealeulation agret with the applicants?

No. The apphication conlains & proposed formula for caleulating the pellution control value of the
HRSGs and the steam turbine, The formula is oulcome determinative, and its focus is not on the
pollution control aspect of ihe property. The Execulive Director disaprees with this formula.

PROPERTY CATEGORIES AND COSTS

Is the table completed correctly? Has the applicant certified that all listed property became taxable
for the first time after Januwary 1,19947 Is all information necessary for conducting the technieal

review inelnded,

The table was completed correcity, The applicant certified that all listed property became taxable
for the first time after Janvary 1, 1994, All the information necessary for conducting the technica)

review was included on the application.
TECHNICAL DEFICIENCIES

Is the application complete as received: Y If the application was nof administratively complete
explain below when jusiifying the fina) decision in the finai determination section. If the application

was not technically complete then:

Provide the language to be used in the Notice of Deficiency (NOD) letter:
Summarize the NOD response:

Provide the language used in tie second NOD letter:

Summarize the second NOD response:

Provide the language used in the thied NOD letter;

Summarize the third NOD response:

FINAL DETERMINATION
1¥ the property description has been summarized enter the detailed property description:

This facility has two thermally efficient heat recovery steam penerators (HILSGs). This appiication
is a Tier JV apphcation seeking a partial use defermination for the two HRSGs. :

Provide the Fedson Tod your final déterniinhtion’
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The Heat Recovery Steam Generators meel all of the requirements of Chapter 17. A positive use

determination based on the most appropriate formula should be issued for the Heat Recovery

Steain Generators. The most appropriate formula has been deternmnined by the Executive Direcios.

Provide the language for the final determination.

A positive use determination of 100% {or the two Heat Recovery Steamn Geneyators,

Highlight the required signatares and establish the appropriate due dates,

Reviewad: /%\Q(’,ﬁ /{Qer&«f- Date Signed: A& (1/F
Peer Reviewed: 31 a_rsus ]’H Ouitifa/v— DateSigned: 5 |-

Team Leader: b Date Signed: 5ttleoy’

Date Signed: MAY 1 2008

Section Manager:

Division Director: %4]{[ Date Signed:  MAY 1 2008
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TENAS COMMISSION ON ENVIRONMENTAL QUALITY
APPLICATION FOR USED ETERMINATION 208 KAY 23 MM 03
FOR POLLUTION CONTROL PROPERTY )

I"'
The TCEQ has the responsibilily to deteoming whether & progerty is @ poliwion wentrel property. A person seeking 2 use delcnngb‘lgrfocl-ERKS OF HCE
pithtion control propedy mus complete the altached application or ust a gopy or similur reprodictian. For assist wnce in wompleting this om
refey 1o the TCEQ guidelines ducument, Pgparyr Tav Exvnptions for Poltution Cowral Progersy, us well 28 30T AC §17, riles poveming this
program. For sdditwonal assigance plesse eontad the Tax Reliel for Pollien Conirol Propenty Progrom  m (512) 239-3300. The #pplication -
shoutd be completed apd maikd, slony with i complde copy wd gpproprite teg, ! TCEQ MC-214, Cashiers Offive, 1,0, Box 13088, Ausin, .
Texan 7871 1+ 30RS,

1. GENERAL INFORMATION s
A. Whal is the type of ownership of this facility?
[2 Corporation [ Sole Proprietor
0 Pertnership 5 Utility

¥ Limited Partnership LI Other
B. Size of company: Mumber of Emplovees

M 1 to 99 11,000 to 1,999
E3 300 to 499 E12,000 1o 4,999
1500 t0 999 (35,000 or more
C. Business Description:  Electric Power Generation
2. TYPE OF APPLICATION
[) ‘TierI$150 Application Fee O Tier III $2,500 Application Fee

O} Tier I $1,000 Application Fee M Tier IV $500 Application Fee

NOTE: Enclose a check, monéy order to the TCEQ, or a copy of the ePay receipt
alang with the applicaton to cover the required fee.

3. NAME OF APFLICANT

B. Mailing Address (Street or 2.0, Box): 717 Texas, Ste, 1000
C. City, State, ZIP: _Houston, TX 77002 e
4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION

A. Name of facility: Brazos Valley Bvergy - . L. .
B. Type of Mfp Process or Service:  Blectric Power Geneyation - R
C. Streal Address: 3440 Lockwood Road

D. City, Stale, ZIP: Richmond, Texas 77469 .
E. Tracking Number Assigned by Applicant:  DPBrazosValley B
F. Cuslamer Number or Regulated Entity Number: N/A

5 APPRAISAL DISTRICT WITH TAXING AUTTIORITY OVER PROPERTY
A. Name of Appraisal District:  Fart Bend

B. Appraisal Districl Accoun! Number:  0348-00-000-0203-501; 0348-00-000-0204-
aG7;

Tezas Rehel dor Follulion Gonlre” Propedy Apphvation
TCEQ-Q0G i+ [Reviset Januar; 2008)
Btazor, Calley Energy - 344 Lockweod Road Aichmond, Texa: 77468

Pape iof 12
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6. CONTACT NAME {must be provided)

A. Company/Qrganization Name; Duff and Phelps LLC

B. Name of Individual 10 Conjact: Greg Maxim

C. Mailing Address: 919 Congress Ave.  Suite Ja50 i
D, City, State, ZIP: Austin, TX 78701

E. Telephone number and fax numbes:  (512) 671-5580 Fax (512) 671-5501
F. E-Mail address (if available): gregory. maxim@duffandphelps,com

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8, Each item is detailed with the proper statule, regulation,
or envirommental regnlatory provision.

8. DESCRIPTION OF PROPERTY

Baclwround

The Brazos Valley Power Plant 18 located in Riclmond, Texas. Two combustion
furbines are routed to two heaf recovery steam generators which provide siean: to
one steam tusbine, The Brazos Vallsy Power Plant sells the power it generales to
Calpine Commercial Operations. The facility is located in Richmond, TX and has
been in operation since May 2003. The facility has a baseload capacity of 508
megawatts and is 100 percent owned by Calpine. The technology employed is a
natural gas-fired, combined-cycle GE combustion and steamy turbines., Brazos
Valley Power Plant serves the ERCOT region.

Overview of Combined Cvele T'echnolpey

The Facility is a combined~cycle gas turbine power plant consisting of gas
Combustion Turbines ("CTs") equipped with heat recovery steam generalors to
capture heat from the gas torbine exhaust. Steam produced in the heat recovery
steamn generators pawers a steam rbing geverator(s} to produce additional electric
power. The use of otherwise wasted heat in the turbine exbanst gas results in higher
plant thermal efficiency compared to other power generation techinologies.
Combined-cycle planis currently entering service can converl over 50% of the
chemical energy of natural gas into electricity (FIHV basis). Employment of the
Brayton Thermodynamic Cycle (Gas Turbine Cycle) in combination with the
Rankine Thermodynamic Cycle results in the improved efficiency.

The Rankine ¢ycle is-a thermodynamic cycle that conver(s beat from an sxternal
source inlo work. In 4 Ranldne cyele. external hieat from an outside source is
provided 1o a fluid in a closed-loop sysiem. This fluid, once pressurized, converts
the heat into work ontpul using a turbine. The fluid most oflen used in a Rankine
cycle is waler (steam) due 1o its favorable properties, such as nontoxic and
unreactive chemistry, abundance, and low cost, as wel] as its theyrmodynamic
properties. The thermal efficiency of a Rankine cycle is vsually limited by the
working fluid. Without pressure reaching super critical the temperatine range the
Rankine cycle can operale over is quite small, turbine entry lemperatures are

Texa: Raliel fo: Pollulion Conlre’ Properly Applicalion
TCEQ-DRET i (Ravisad January 2008

Braza: “faliey Energy - 3040 Logiwvopd Road Richmond, T exa: 77466 Page2 o 12
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typically 565°C (the creep limit of stainless steel) and condenser temperatures are
arcund 30°C. Traditional coal fired and natural gas fired Rankine cycle power
generalion plants are Hmited by the inlet pressures and temperatures of the steam
turbine design and the condenser vacuum and temperature. The Rankine cycle can
achieve thermodynamic cvele efficiency (useful worlk oblained as a percentage of
fuel input) ranging from 33% Lo 36%. However, if the Rankine cycle is used in
conjunction with or as the “botlaming” cycle to the Brayien cycle the efficiencies
can be improved as discussed below. This Jow turbine entry temperature (compared
with 2 gas turbine} is why the Rankine cycle is ofien used as a bottoming cycle in
combined cycle gas turbine power stations,

The Braylon cycle i3 a consiant pressure thermodynamic eyele thal converls heat
from combustion into work, A Brayton engine, as fl applies to a gas turbine system,
will consist of a fuel or gas compressor, combustion chamber, and an expansion
turbine, Air is drawn imto the compressor, mixed with the fuel, and jgnited. The
resulting work output is captured through a pump, cylinder, or urbine. A Brayton
engine forms half of a combined cycle system, which cornbines with a Rankine
engine to further increase overall efficiency. Cogencration systems typically make
use of the waste heat from Brayton engines, typically for hot water production or
space heating,

By combining both gas and steam cycles, high input temperatures and low owtput
temperatures can be achieved. The efficiency of the cycles are additive, because
they are powered by the same fucl source. A combined-cycle plant has a
thermodynatmic cycle that operates between the gas turbine's high firing temperature
and the waste ligat temperature from the condensers of the steam cycle, This large
range meaus that the Carpol efficiency of the cycle is high. The actual efficiency,
while lower than this is stil] higher than that of either plant on its own, The thermal
efficiency of a combined-cycle power plant is the net power output of the plant
divided by the heating value of the fuel, Combined cycle power generation plants
that produce only eleciricity can aclieve thermodynamic efficiencies in the range of
33% to 59%), with the normal range being 53% to 56%. Combined cycle power
generation plants thet produce steam oy hot water in copfunction with electric power
can improve upon those vatues by “offsetiing” fired boiler operations within
adjacent industrial complexes, These facilities are known as comhined eycle
cogeneration units.

A single-traip combined-cycle plant consisis of one gas tubine gencrator, a heat
recovery sleam generalor (HSRG) and a sicam twbine generator ("1 x 1™
configoration). As an example, an “FA-class” combustjon turbine, the most
common teclmelogy in use for large combined-cycle planis within the slale of Texas
and other Jocations throughout the United States, represents a plant with
approximately 270 megawaltls of capacity. 150 references ambient conditions at
14.7 psia, 59 F, and 60% relative humidity.

See Fagure | - Stapdard Combined-Cycle Configuraiion, below,

Texa: Relief lor Polluhon Convro! Propery Applicaiion
TCEO-G0GY 4 (Revised January 2008)
Brazos Valley Energy - 3940 Lackwond Road Richmond, Taxaz 77080 ) - - Pagd Sef 10
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H is commaon to find combined-cycle plants using two or even three gas turbine
generators and heat recovery sleam generators feeding a single, proporiionally larger
steam turbine generator, Larger plant sizes result in econones of seale for
construction and operation, and designs using multiple combustion turbines provide
improved parl-load efficiency. A 2 x 1 configuration using FA-class technology
will produce gboul 540 megawatts of capacily af Intemational Organization for
Standardization ("IS0") conditions. ISO references ambiant conditions at 14.7 psia,
59 F, and 60% relative humidity.

Because of high thermal efficiency, high reliability, and lower air emissions,
combined-cycle gas turbines have been the new resource of chaice for bulk power
generation for weli over a decade. Other attractive features include significant
operational flexibility, the availability of refatively inexpensive power augmentation
for peak period operation and relatively low carbon dioxide production,

Cooling Tower [T

Wadzr Purap

W Heal Raoower
Bteam Genorator

] Fas Turbine )
- o~ Electicity
L
,,J ... Generator
—
Crrmpressor Turking

‘Tlntake Alr

FIGURE 1 - Standard Combined-Cycle Configuration (1)

As an exampie, consider a gas trbing cycle that has an efficiency of 40%, which is
a representative value for current Brayton Cycle gas turbines, and the Rankine Cycle
has an efficiency of 30%. The combined-cycle efficiency would be 58%, which is a
very Jarge inciease over either of the two simple eycles. Some rejresentiative
efficiencies and power outputs for different cycles are shown in Figure 2 —
Compatison of Efficiency and Power Qutpul of Various Power Products, below.

Texas Rellgl o Pollistion Coniral Pieneny Applicalion

Brazo: Valley Energy - 3440 Logkwood Roed Richmone, Tezaz 77460 Page & of 13
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FIGURE 2 - Comparison of efficiency and power output of various
power products [Bartol (1997)] (2)

Current Repulatory Authority for Qutput-Based Emissions

Innovative power technologies such as combined-cycle technology offer enotinous
potential to improve efficiency and enhance the environmental footprint of power
generation through the reduction and/or prevention of air emissions to the
envirommemt. Currently, two thirds of the fuel bummed to generaie electricity in
traditional fossil-fired steamn boilers is lost. Traditional U.5. power generation
facility efficiencies have not inereased since the 19508 and more than one fifth of

. the TS, power plants are more than 50 years old.(6) In addition, these facilities are

i the leading contributors to V.5, emissions of easbon dioxide, NOx, sulfur dioxide

! ("S02"), and other conlaminants into the air and water.

The ability o recognize and regulate the efficiency benefits of pollution reduction
and/or prevention through the use of combined-cycle fechnology is achieved
through the use of Ouipmi-Based emissions standards, incorporated since Seplember
1998 within the 1.8, EPA’s new source pexformance siandards (“NSPS"™) for NOx,
from both new utility boilers and new industrial beilers. Pursuant to section 407(c)
of the Clean Air Actin subpart Da (Electric Utility Steam Generating Unils) and
subpart Db (Industrial-Commercial -Institutional Steamn Generating Units) of 40
CFR part 60, the U.S. EPA revised the NOx emissions limits Tor sleam generating
units for which constraction, modification, or reconstruction commenced after July
8, 1997(3). Ouiput-Based regulations are also exemplified by those used in the
U5, EPA’s NOx Cap and Trade Program for the NOx State Implementation Flan

Texaz Rehe! jor Pollukon Coatre: Propeny Application

TGEC-G0611 {Revised tonyany 2008)

T Biazas Vaney Energy - 3480 Loctwood Raad Rickmond, Thxas 7469 T Page Foi 12
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(*SIP") Call of 1998, which uses units of measure such as Io/MW generated or 1b
concentration ("ppia"), which relate to the emissions 1o the productive output —
slectrical generation of the process.(4)

The use of innovative technologies such as combined-cycle units raduces fossil fue)
vse and leads 1o multi-media reductions in the envirommental impacts of the
produciion, processing iransportation, and combustion of fossil fuels. 1n addition,
reducing fossil fuel combustion ig a pollulion prevention measuve that reduces
enugsions of all products of combustion, not just the targer pollutant (currently
NOx) of a federal regulatory program.

Authority to Expand Poliution Confrol Equipment & Cotegories in Texas

Under Texas House Bill 3732 ("HB3732™) enactad in 2007, Section 11.31 of the
Texas Tax Code is amended to add certain plant equipment and sysiems to the
current [ist of air, water, or land poliution control devices exempt from property
iaxation in Texas.

Specifically, the language reads as follows:

SECTION 4, Sevtion 11,31, Tax Code, iy amended by adeling Subsectiune (&), {8}, and fm) to read as
fotlows:

thy The Texay Conmission on Enviromnenial Quatity sholl adupt rufes extoblishing o nopexetusive list
of fueitities, devices, or methody fir the control of aiv, waier, or lund potfution, wiich must include:
(1) cocd eleaning ov rafining fucifities;

(2) annnspheric or pressurized and bubbling or civeulating fluvidized bod combustion svstens and
golfiearion fluldizad bed combustion combined-qyale systems;

(3} wiira-supercritical putverized coal boilers;

{4} flue gus recivenfatlon camponents;

{3) syngas purification systems and gas-clecwmnin wrils;

{6) enhanced heal recavery systems;

(7} exhaust haet recovery hoilers;

(&) ket recovery sleam generatvis,

(8 superheaters and evaporalors;

(i} enhanced sieqn forbine systems;

(11} methanaiion;

{12) cool combustions or gavification byproduct and coprodiet handling, storage, or trecoment
Jacifities,

(13) biomass cofiving storage. distribuiion, and firing svstems; .

(14} coal cleoning or ciping procesves, such as eaal devingloisture reduction, afr jlgging,
precoministion decurbonization, and coal flow belancing techpologe;

(15} oxwfied combiusiion lechuotogy. amine or chifled ammonia serubhing, fuel or emivsion
conversivn through the wse of colufvsts, enhanced scribbing lechnology, modified combusiion
seehneppe yueh ax chemical fooping, und ervogeaic technologn::

(4G} ifthe United States Environmeniad Protection Agency ety o final rule or regulation regulating
varbon divxide ey o polivicai, properiy that is used. construcled, acguived, or imiedled wholly or
purtl o caplure covbon dioxide from an anthropogenic souree i Hiy staia thet is geelgically
yeyreglered in this siate!

(17) fuel cells ganarating eleciricity using hvedrogen darived feom enal, hitmnass. petrolenm eoke, or
sofid waste; ond

(180 cney ather equipment designed ro provenl, eapiure, abate, or monitor nitragen uxides, volmile
arganiy compounds, particutale maiter, mereurls, carn monoxide, or any criterie pelinians,

M The Texax Commission an Lovivemmented Choality by ende shall apcoie the tist adopied mnder
Suhwection (k) of least once everr tiree veors. A item may be remoned jram the fist {f the commissiog
Jindds coppelling evidfence (o suppore ihe concluxic, et the lem daes nos provide palfsiion control
henefits,

fusp Nanvithstanding 1he other provivions o, thix section, {f ihe facilite, devive, or mathod for the

Texas Rele! (o1 Poliulion Conlro! Properts Apoliceilon

o e LCEQUDG3 1 (Revised Jaounry 2008} - e e it oo e e e e e st 3 e

Biazos Valley Energy - 3440 Loskwood Road Richmend, Taxza: 17463 Page Bol 17
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contral of air, watar, or land pollation dexcribad in: an applicarion: for an exemption wider this yection
is & factity, device, or method included on the lst edopied under Subsection (%), the executive direcior
of the Texay Commission pn Envivenmental Quality, ot later thay the 3t duv afier the doie of
recelpt of the iqformation reguived by Subsections {v)(2) and (3} and without regard to whether the
informenion requived by Subseetion (e){1) has been submitted, shedl deierming thar the facility, device,
or tethud deseribed in the upplication i used wholly ar paridy av & fuellity, deviee, o method for the
control of o, water, ar fund poltution and shalf 1oke the actions thet e roguived by Subseciion (6} in
e event such a determinalion is made,

Under the TCEQ’s recently updated “Tax Relief {or Pollution Contro] Property -
Application Instructions and Equipment and Categories List - Effective lanuary
2008”, the Equipment and Categories List - Part B ("ECL Part B") is a list of the
poliution control property calegories adopted and sel forth in TTC Sec. 26.045(5).
The taxpayer is to supply a pollution control percentage for the equipment listed in
Parl B via calculations demonsirating pollution control, preveution and/or
reduciions achieved by the listed equipment or systems.

The following property descriptions outline the envirommental purpose, including
the anticipaled environmental benefit of pollution contro! additions considersd
under the Application Instructions” ECL Part B that have been constructed and
placed into use ai the Feacility as of its placed-in-service date, or installed subsequent
to in-service since 1994:

Texe: Rehiel (or Pollvtion Controi Proparly Applicalion

TCGEO-00G1 7 {Reviset January 2008}

—-a.r.a“a‘zcasarfaher-gne:g;- 3440 Lockwood Roar.‘-RJchmonu‘. Texas | 146¢
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TCEQ-U549 {Revised Jaauiwy 20D08)

Property Descriptions

1tem #1 Combined-Cycle Gas Turbine Plant Heat Recovery Steam Generator
(“HRSG™) and Support Systems Tier I'V B-8

40 CFR Part 60 Subparts DA and DB, NOx Limits for Electric Ulility Steam
Generating Units and Indusirial-Commercial-Institutional Steam Generating Units
Jor New Source Performance Stemdards (“"NSPS™).

TAC Rule 106.512, Standard Permit for Electric Generating Units (EGU)

NOTE: Permis fssvied under Texas Clean Alr Act's Health & Safeqy Code Sections 382,01 1, applies
io alf electric ganerating unils that emil air conmtaminants, regardless of size, and it iy to reflect Best
Aveilabie Comirol Technoiogy (“BACT") for elestric generating wunits on an outpui hasis in ponnds
of WOx por megawati hour, agfusted to reflect a simple cvele power plant.

The heat recovery steam gensrator {"HRSG") found in the Facility is a heat
exchanger that recovers heat from a hot gas stream. H produces steam that can be
used i a process or used to drive & steam turbine. A common application for an
HRSG is in a combined-cycle power station, where bof exhaust from a gas turbine is
fod to an HRSG to genernte steain which in tum drives a steamn turbine. This
combination produces electricity in a more thermally efficient manner than either
the gas turbine or steam turbine alone,

The Facility's HRSGs consist of three major components: the Evaporator,
Superheater, and Economizer, The different components are put together to meet the
operating requirements of the unit. Modular HRSGs normally consist of three
sections: an LP {low pressure) section, a reheat/IP (intermediate pressure) section,
and an 1P (high pressure) sectiot, The rebeal and IP sections are separatc circvits
inside the HRSG. The IP steam partly fecds the rehest section. Each seclion has a
steam drurmn and an evaporator section where waler is converted to steam. This
steam then passes through superheaters 10 raise the temperature and pressare past
the saturation point.

Hem #2 Steam Turbine and Support Systems Tier IV B-10

40 CFR Part 60 Subparts DA and 1B, NOx Limits for Electric Utitizy Steam
Generating Unils and industrial-Commarcial-Tnstittional Steam Generating Units
jar New Source Performance Standards ("NSPS").

TAC Rule 106.5] 2, Standard Permit for Eleciric Generating Unils (EGU)

NOTE: Permity issued under Texas Clean Air Act s Health & Safene Cade Sactions 362,011, applies

10 aff clectrie genavaring units thet emil alr coneminants. regardless of size, anc it iy to reflect Des

Avaflahle Control Technology (“BACT) for elecivic gencrating unils o on oulput basis in pounds

af Ny per megawatt howr, adjusred to reflect a ximple cocle porwer plans.

The steam urbine(s) found in the Facility operale on the Rankinc eycle iny

combination with the Braylon cyele, as described ahove. Steam creaied in the

Facility HRSG(s) from waste heat thal would huve otherwise been iosl 10 the

atmosphere enters the stcans twbine viz a throitle valve, where il powers the turbine
Texas Relief ko Poliutior: Cantre! Properly Applicalian

Grazos Valley Enstgy - 3440 Lockwood Road Ricnmond, Texss 7745¢ T
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and connected generator 1o make electricity. Use of HRSG/Steam Turbine System
combination provides the Facility with an averall efficiency of greater than 50%.
Steam turbine systems sinsilar to the Facility’s have a history of achieving up lo
95% availability on an annual basis and can operate for wore than a year between
shutdown for maintenance and inspections. (3)

Pollution Contro! Percentage Caleulation: Avoided Emissions Approach

To calculate the percentage of the equipment or category deemed 1o be pollution
control equipment, the Avoided Emissions approach has been used. This approach
relies on thermal outpu! differences between a conventional power generation
system and the combined-cycle sysiem al the Facility. Specifically, the percentage
iz determined by calculating the displacement of emissions associated with the
Facility’s thermal output and subtracting these emissions from a beseline emission
rate. These displaced emissions are emissions that would have been generated by
the same thermal outpul from a conventional system,

Greater energy efficiency reduces all air contaminant emissions, including the
greenhonse gas, carbon dioxide. Higher efficiency processes inchude combined-
oycle operation and combined heat and power ("CHP") generation, Feor elsctric
generation the energy efficiency of the process expressed in terms of millions of
British thermal units "MMBTU's") per Megawatt-hour. Lower fuel consumption
agsociated with increased fuel conversion efficiency reduces emissions across the
board - that is NOx, SOx, particulate matter, hazardous air polintants, and
gresnbouse gas emissions such as CO2,

In calculating the percent exempt for the listed items from the BCL-Parl B, we
utilized Outpul-Based NOx allocation methed for both power generation projects
that replaced existing facilities und “Greenfield” powey and heat generation
facilities, We looked at the various fossil fuel technologies in use today and chose
the baseline facility to be a natural gas fue]-fired steam generator, ' We benchmarked
this conventional generation to the subject natural gas-fired combinead cycle
generator at the Facility. By doing $0, we narrowed the heat rate factors as much as
possible 1o be conservative and uniforin in modeling. The benchmark heal rate

factor is the following:
Natural (as fuel-fired Steam Generator: 10,490 BT s/L'Wh

This baseline heal rate purposcly omits other fossil fuel sources in order (o eliminate
impurity type characterigtics, which in two eliminated the NOx emission and cost of
coptrot differences of each fossi] fuel and generaiar type. Comparing the emissions
impact of differen energy geveration facilities is concise when emissions are
measured per unii of useful energy output. For the purpose of our calculations, we
converted 2l the energy outpual 1o units of MWh (1 MWh = 3413 MMBTLU, and
compayed the total emission rate 10 the baszline facility.

The commparison steps to caleulate the NOx reduciion s as follows:

Texas Helief lor Polkr¥on Conlre’ Fropery Applicalion
FLEQO0619 (Revised Jaauary 2009

Brazus \falley Engigy - 3740 Lockwaod Foar! Richmone, Texa: 17468
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Caleulation (Reference Schedule A)

Step 1 -- Subject Quiput-Based Limit Calenlation (Ibs NOx , MWh)

(Input-based Limit (Ths NOX/MMBTU)) X {Heat Rate (BuvlkWh)) / (1,000,000 Btu / 31,000 lwh) =
Output; {lbs NOMMWh),

Step 2 — Subject Output Conversion Calenlation (NOx Tong / Year)

{Output (Ibs NOx/MWh) X (Unit Design Capacity (MW)) X (Capacity Factor) X ({365 Days) X (24
hrsfday)) / 2,000 lbs = Onput: (NOx Tons/Year)

Step 3 — Baseline Qutpu-Based Limit Caleulation (1bs NOx / MWh)

(Input-based Limit (Ibs NOx/MWh)) X (Hest Rate (Btu/kWh)} /(1,000,000 Btu / 1,000 kWh) =
Output: (lbs NOx/MWh)

Step 4 — Baseline Quiput Conversion Caleulation (NOx Tong / Year)

(Output (Ibs NOz/MMBm) X (Unit Design Capacity (MW)} X (Capacity Factor) X ({365 Days) X
(24 hes/day)) £ 2,000 Ibs = Quiput: (NOx Tons/Y ear)

Step 5 - Percent NOx Reduction Calculation
{(Output Baseline)yq, 4 - (Output Subject))gep2 / (Output Subject) yep 24+ % Reduction Output Subject

Step 6 — Percent Bxempt Calculation

{Total Subject Facitity Cost) X (% NOx Reduction) = Capital Cost of NOx Avoidance

Step 7 - Percent Exempt Calculation

Total Cost of NOx Avoidance / Total Cost of HB 3732 Equipment = % Exempt
8 % Exempt is greater than ]00% HB 3732 Equipment is ) 00% Exempt
® 1f %Exempt is less than 100% then HB 3732 Equipment is partially exemy at

the Step 6 calculation.

NOTE: See the allached caloulation sheet for the details regarding Facility-specific calculations and
Property lax exemplion percentuge resils based upon these caloulations.

Teya Refigl lor Poliabion Gonlre’ Propery Apobzaien
TCECHODR ] § fRevised Jawary 20080

Brozo; VWahey EnEng - 3450 Lockwood Road Rienmond. Tezas, 77468 Poge 10l 12
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9, PARTIAL PERCENTAGE CALCULATION

N/A,
10. PROPERTY CATEGORIES AND COSTS
See attached Schedule 10,
11, EMISSION REDUCTION INCENTIVE GRANT

Wwill an application for an Emission Reduction Incentive Grant be on file for this
property/project:
[1Yes [X) No

12. APPLICATION DEFICIENCIES

After an initial review of the application, the TCEQ may determine thet the
information pravided with the application 1s not sufficient to make a uge
determination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of writien notice.

13. FORMAL REQUEST FOR SIGNATURE

By signing this application, vou certify that this information is true to the best of
your knowledge and beligf.

NAME: 3 -

-
TITLE: Ttreniok
COMPANY: Dufl & Phelps 1.1.C

== DATE 25 LA L%

Under Texas Penal Code, Section 37.10, 1if you make a {alse statement on this
application, you could receive a jail term of up to one year and a fine up to $2,000, or
a prison term of two to 10 years and a fine of up to $5,000.

14. DELINQUENT FEE/PENALTY PROTOCOL
This form will not be processed until all delinguent feeg and/or penalties owed (o the
TCEQ or the Qffice of the Attorney General on behalf of the TCEQ are paid in
accordance with the Delinguent Fee and Penaity Protocol. (Bffective 9/1/2006)

Texas Raliel fc - Follufion Comre! Propeily Agplicalion
TCEGC-D0B14 [Revised Jarwas: 20087

Bra;ns: Walley Encegy - 3440 Lc;a;;—‘aaa'—é;;&—ﬁl:;;‘mond. T exs- 77400
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Buddy Garcia, Chairman

Larry R. Soward. Commissioner
Bryan W. Shaw, Ph.D.. Commisyiener
Glenn Shankle. Lxecurhoe Divecior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Froveeting Texas by Redueing and Preveating Poilwiion

May 1, 2008

CHIEF APPRAISER

BRAZORIA COUNTY APPRAISAL DISTRICT
500 N CHENANGO ST

ANGLETON, TX 77515

This letter 1s 1o nform you that on 5/1/2008, a final determination was issued with regard 1o Use
Detennination application 07-11994, filed by;. ‘

FREEPORT ENERGY CENTER LP
FREEPORT ENERGY CENTER LP
2301 N BRAZOSPORT BLVD
FREEPORT, TX 7745)

A copy of the use delermination is mctuded with this letler, House Bill 3121 cnacted during the
77th Legislature Session, established a process for appealing a use determination. The Texas
Conmmrission on Environmental Quality (TCEQ) rules that implement the appeals process are al
30 TAC 17.25. Pursuant to 17.25(a)(]), an appeal must be filed within 20 days of receipt of the
use determination. Should you choose 1o appeal the use determination, piease submit a copy of
your appeal to the TCEQ Tax Reliel for Pollution Control Property program at the time of filing
the appeal witl the Chief Clerk of the commigsion.

In order 1o qualify for a tax exemption, the apphicant must file ap exemption reguest with vour
appraisal district. This exemplion requesi must be accompanied by a copy of the positive use
determination issved by the TCEQ. If you have any questions regarding this Use Determination
or the appeals process. please call me at 532/239-37100.

Sincerely.
Yo W

David Greer
Teamn Leader. Pollution Prevention

Fem e s o oan o e . .. AET97



Buddx Garcia. Cheairman

Larry R. Soward. Conmissioper
Brvan W Shaw. Plr.I).. Conmissioner
Glenn Shankle. Exeeutive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Prorecting Texas by Redncing and Preventing Potfttion

May-],. 20418

CALPINE/DOW
JUSTIN HY LAND/LEO SCHERRER

717 TEXAS AVE
HOUSTON, TX 77002

Thiz letter is to inform you that an 5/1/3008, the technical review of Use Determination
Application ¢7-11994 was completed. This apphicetion is Tor:

FREEPORT ENERGY CENTER LP
FREEPORT ENERGY CENTER 1P
2301 N BRAZOSPORT BLVD
FREEPORT, TX 27451

The use_ determination is included with this letter. In order 1o reguest an exemption, a copy of this Use
Determination, along with a completed exemption request form #50-248 (can be found al
www.epa.state.b.us). must be provided 10 the Chief Appraiser of the appropriate appraisal district, This

request must be made by April 38,

House Bill 3121, enacied during the 77th Legislative Session, established a process for appealing a use
deiermination. The Texas Commission on Environmental Quality (TCEQ) wiles that implement the
appeals process are at 30 TAC 1725, Pursuant ¢ 17.25(4)(1). an appeal must be fled within 20 days of
receipl of the use determination, Should vou choose to appes! the use determination, please submit
copy of vour appeal to the TCEQ Tax Reliel for Pallution Control Property program at the time of filing
the appeal with the Chief Clerk of the conumission,

It vou have any questions or reguise any additional information, please contust the Tax Reliel for
Pollution Control Preperts Program at (512)239-3100.

Sincerely.
A

David Greer
Temm Leader. Pollution Prevention

TOOTf e THUT L Avein Cheeas TRTLRANNT o S10-7150-0000 0 Iniernel addrest: wown 1600 S HIE L U AE 7-98



Bugddy Garcia. Chairmen

Larry R. Soward, Commissioner
Brvan W. Shaw. Ph.D.. Commissicner
Glenn Shankle. Executive INrector

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texes by Redeing and Preveming Polhuion

USE DETERMINATION

The Texas Commission on Enviromneniel Quality has reviewed Use Delertminaiion Application.
(17-11994, filed by:

FREEPORT ENERGY CENTER LP
FREEPORT ENERGY CENTER LP
2301 N BRAZOSPORT BLVD
FREEPORT TX 7145]

i

The pollution control property/project lisied in the Use Determination Application is:

This facilify has thermally cfficient heat recovery steam generators (HRSGs) and steam
turbines. This application is a Tier IV application secking a partial use determination for

the HRSGs and the enhapced steam furbines.

The cutcome of the review is:

A 1G0% positive use determination for the Heat Recovery Steam Generators, This
equipment iy éonsidered to be pollution eontrol equipment and was installed 1c maef or
exceed federal or state regulations,

A negative determination is issued for the steam furbises, The nse of the steam turbines
does not provide an environmental benefit a1 the site. The steam fw-bines are not
considered to be pollution control equipment,

’z.-,//»f/.‘% /2,//?4 ;,Z ’/Tc'!qjy

Executive Divector Dale”
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TAX RELIEF FOR POLLUT!ON CONTROL PROPERTY: TECHMCAL REVIEW DOCUMENT
Reviewed Byt RLH App.Noo: (07-11994 Review Start Date: 4/8/2008

Company Name: FREEPORT ENERGY CENTER LP
Facility Name: FREEPORT ENERGY CENTER LP
County: BRAZORIA Outstanding Fees! N
Batch/NVoucher Number:BS00289

ADMIRISTRATIVE REVIEW

Adminigtrative Complele Date:4/8/2008

TIER LEVEL

What Tier is this application? The application was {iled as a Tier IV application, 1s this the
appropriate level?

The property listed on this application, Heal Recavery Steam Generators and & steam twrbine are

items Bf and B30 on the Equipment and Categories List. This application was filed as a Tier 1V,
Tier IV is the appropriate Jevel {or this application.

RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
The rule listed in the application is: 40 CFR 60.44Da
The appropriate rule is: 48 CFR 6(.44Da

Explain why this is the appropriate rule?

40 CFR 60.Subpart DA: Standards of Performance for New Stationary Sources. Standards of
performance for Electric Utility Steam Generativig Units for Which Construction is Commenced

after September 18, 1978, This is an appropriate rule.

BRIE¥ DESCRIFTIUN OF PROPERTY
The property is deseribed asg:

This facility has thermally efficient heat recovery steam generators (HRSGs) and steam turbines.
This application is a Tier IV application seeking a partial use determination for the HR SGs and

the enhanced steam turbines,

18 an adeguaie deseription and purpose of the property provided? Does if list the anticipated
environmenta} benefits? Are sketches and flow diagrams provided if needed?

An adequaie description of the property was provided. and the purpose of the property was listed.
The anticipated environmental benefit is listed. Sketches and flow diegrams were provided,

DECISION FLOWCEHART(30 TAC 17.15(a))
Wark the appropriate boxes: Box 3 Box 5 Box 6(0¥} Y Box T0{ITI) Box 12(1) Box 13( 11}

PART B DECISION FLOWCHART (17.15(b))
Mark the appropriate boxes: Box 1Y Box2 ¥V Box3 Y

Describe bow the property flewed through the Decision Flowehart:
Since the property iz listed on Part B of the Bquipment & Categories List this property leaves the

Decision Flow Chart al Box 6. It passes through Box 1 of the Part B Decision Flow Chart with a
- vegranswersThe userofthis properte-at-acombined-eyele-plont-as-opposedo-havinga-simple - —
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cyele plant, provides an envirommental benefit of reduced NOx emissions at the site, So there is a
Yes answer for Box 2, Since there is a reduction in NOx emissions there is an envirenmenta) rale
which is being me{ so there is a ves answer to Box 3. The steam twbine passes through Box 1 on
the Parl B Decision Flow Chart with & yes answer. Since the use of the steam turbine does not

provide an envirommental benefit al the site a no answer is the resuli of Box 2. The steam turbine

is not eligible for a posilive determination.
TIER I or IV APPLICATIONS
Does your caleulation agree with the applicants?

No, The application contains a proposed formula for caloulating the pollution controt value of the
HRSGs and the steam turbine. The formula is oulcome determinative, and its focus is notl on the
pollution conirol aspect of the property, The Executive Director disagrees with this formula.

- PROPERTY CATEGORIES AND COSTS

Is the table completed correctly? Iias the applicant certified that all listed property hecame taxable
for the first time after January 1, 19947 Is all information necessary for conducting ibe techuical

review inciuded,

The table was completed correctly, The applicant certified that all listed property became {axable
for the first time afler Janmary 1, 1994, All the information necessary for conduciing the teclmical

review was included on the application, -

TECHNICAL DEFICIENCIES

Is the application compiete as recefved: Y If the application was not administratively complete
explain below when justifying the final decision in the final determination section. If the application

was not fechnically complete then:

Provide the language to be nsed in the Notice of Deficiency (NOD) letter:
Summarize the NOD respongse: |

Provide the language used in the second NOD letier:

Summarize the second NOD response:

Provide the language used in the thied NOD letter:

Summarize the third NOD response:

FINAL DETERMINATION

If the property description has been summarized enter the detailed property deseription:

This facility has thermally efficient heat recovery sieam generatars (HRSGsj and stearn turhines.

AE 7-101



This application is a Tier IV application seeking a partial use determination for the HRSGs and
the enhanced steam turbines,

Pyovide the reason {or your final determination:

The Heat Recovery Steam Generators meet all of the requirements of Chapter 17. A positive use
determination based on the most appropriate formula should be issued for the Heat Recovery
Steam Generators. The mosl appropriate formula has been determined by the Executive Director.
A negative determination should be issued for the stearn turbine. The use of the stean turbine
does not resull jn there being an environmental benefii a1 the site,

Provide the langoage for the {inal determination.

A pasitive use deternuination of 100% for the Heat Recovery Steam Génerators. A negative
determination Js issued for the steam turbine. The use of the steam turbine does not provide an
environmental benefit al the site. The steam turbine is not considered 1o be pollution control

equipment,
Highlight the required signatures and establish the appropriate due dates.

Reviewed: ﬁa&d /%/ éﬁk—»-—-—““ Date Signed; 57/ /Cﬁ

e &

>

Peer Reviewed: ,ﬁ forrn 'h"b (s Date Signed:
Team Leader: Vo3 Date Signed: 1 i / o7
Section Mananel. /Zﬂ Date Signed: MAY 1 78

Division Direcior: / ﬁ Date Signed: gAY § i
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TEXAS
COMMISBION
O EMVIBONMENTAL
QUALITY

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

APPLICATION FOR USEDETERMINATION AW OBAY 23 MM B 43

Fonr PoLLuTION CONTROL PROP ERTY

CHIEF CLERKS CFFICE

The TCEQ hes the respongibility 1o detennine wheiher » propaty is & pollition eontrol propery. A person steking o use deresminalion (ol
palluion control propedy mu cunaplele the ullached application v se 1 copy ox similar rapivduc fon, For assistance in completing Whis forn
redor (o the T CEQ puidelines document, Property Te Exemprim fie Potfitsion Control Property, 85 el us 30T AC §17, rules goveming thit
progrom, Tor sdditiona) assigance please conlud the Tox Reliel for Polhiion Control Propery Program al (572) 239-3100. The upplicaticn

showld be tompleted and mailed, slong with 4 compleit vopy and sppiopriste lee, lo: TCEQ MC-214, Cashiers Office, P.O. Box 13088, Ausin,

Texas 1871 1-30K 8.

1, GENERAYL INFORMATION
A. What is the type of ownership of this facitity?
I Corporation " Sole Proprieior
L) Partnership — Utility
M Limited Parfnership _ Other
B. Size of company: Number of Employees
Wii10 99 71,000 to 1,999
(3100 10 499 T 2,000 to 4,999
L1500 t0 999 —25,000 or wore
C. Business Description:  Electricity Manufacturing (SIC 4911)
2. TYPE OF APPLICATION
[ Tier1$150 Application Fee i Tier II1 $2,500 Application Fee

= Tier 11 $1,000 Application Fee w:  Tier IV $500 Application Fee
NOTE: Enclose a check, money order to the TCEQ, or a copy of the ePay receipt
along with the applicaton to cover the required fee.
3. NAME OF APPLICANT
A, Company Name: Navasoia Wharlon Energy Partners LP
B. Mailing Address (Street or P.O. Box): 403 Corporate Woods
C. City, State, ZIP: Magrolia, TX 77354
4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of facility: Coiorado Bend
B. Type of Mfg Process or Service: Electricily Manufacturing (SIC 4911)
C. Street Address: 3821 5, Stale Mwy 60
D. City, State, ZIP: Wharton, TX 77488 )
E. Trucking Number Assigied by Applicant: DPCOBend B
F. Customey Namber or Regulated Entity Number: N/A

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY
A. Name of Appraisal District:  Whar{on

Texas Relief tor Foliulion Goplict Pioperly Application
TCED-POE1Y (Revised Jomuary 20080
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6, CONTACT NAME (must be provided)

A. Company/Organization Name: Duff and Phelps LLC

B. Name of Individual to Contact; Greg Maxim

C. Mailing Address: 919 Congress Ave, " Suite 1450

D. City, State, ZIP: Austin, TX 78701 o

E. Telephone number and fax number:  {512) 671-5580 Fux (512) 671-5501
F. E-Mail address (if available): gregory. maxim@duffandphelps.com

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8. Each item is detailed with the proper statute, regulation,
or environmental regulatory provision.

8. DESCRIPTION OF PROPERTY

Background

The Colorado Bend Energy Center (the “Facility”), owned by Navasota Wharton
Energy Parlners LP, is 8 combined cycle natural-gas fired power plant located in
Wharton, Wharton County, Texas. The Facility is intended to have 4 total capacity
of 825 Mw, built in three phases. Phase has & capacity of 275 Mw and was
completed in hme of 2007, Phase 2, currently under construction, is 1o be
completed in June of 2008 and will also bave a 275 Mw capacity. Each phase
consists of 2 GE 7-EA combustion turbine units wtilizing the GE Dry Low NOx
combustion control system technology, 2 heat recovery steam generating (HRSG)
units, and one steam turbine unit. The Facility utilizes a cooling tower within the
circulating water system for condenser cooling water needs and condensate return
purposes,

Overview of Combined Cycle Technology

The Facility consists of a combined-cycle gas turbine power plant with gas
Combustion Turbines ("CTs") equipped with heat recovery steam generators to
capture heat from the gas twrbine exhaust. Steaw produced in the heat recovery
steann generators powers a steam lurbine generator(s) to produce additional electric
power. Use of the otherwise wasted heat in the turbine exhaust gas results in higher
plant thermal efficiency compared to other combustion technologies. Combined-
cycle plants cwrently entering service can converl approximately 50% of the
chemical energy of natural gas into electricity (HHV basis).

The Rankine cycle is a thermodynamic cycle that converls heat from an exlernai
source Mo worl, In 8 Rankine cycle, external heal from an outside source is
provided to a fluid in & closed-loop system. This fiuid, once pressurized, converts
the heat into work cutpul using a Wwrbine. The fhuid most ofien used in a Rankine
cycle 18 water (steam) due 1o ity favorable properties, such as noploxic and
unreactive chemistry, abundance, and low cost, as well as its thermodynamic
properties. The thermal efficiency of a Rankine cycle is usvally limited by the
working fluid. Withoul pressure reaching super critical the iemperature runge the

Toras Rehef jo: Pollution Coaira! Propurly Apolicalion
TCEQ-00G1 {Pevised January 2008
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Rankine vycle can operate over is quite small, turbine entry tempesatures are
typically 565°C (the creep limit of stainless steel) and condenser temperatures are
around 30°C. This gives a theoretical Carnoi efficiency of around 63% compared
with an actnal efficiency of 42% for a wmodern coal-fived power station. This low
turbine entry temperature (compared with 4 gas turbine) 1§ why the Rankine cycle is
often used as a bottoming cycle in combined eycle gas Lurbine power stations.

The Brayton cycle is a conslani pressure thernnodynamic cycle thal converts heat
from combustion into work. A Brayton engine, as il applies to a gas turbine gystem,
will consist of a fuel or gas compressor, combustion chamber, and an expansion
turbine. Air is drawn inlo the compressor, mixed with the fuel, and ignited. The
resulting work output is captured through a pump, eylinder, or twrbine, A Brayton
engine forms half of a combined cycle system, which combines with a Rankine
engine to further increase overall efficiency. Copeneration systems typically make
use of the waste heat from Brayton engines, typically for hol water production or
space heating.

By combinipg both gas and steans cycles, high input temperatures and low output
temperatures can be achieved. The efficiency of the cycles are additive, because
they are powered by the same fuel source, A cambined-cycle plant has a
thermodynamic cycle that operates between the gas turbine’s high fiving temperature
and the waste heat temperature from the condensers of the steam cycle. This large
range means that the Carnot efficiency of the cycle is high, The actual efficiency,
while lower than this is stil} higher than that of either plani on its own. The therinal
efficiency of a combined-cycle power plant is the net power output of the plant
divided by the heating value of the fuel. If the plant produces only slectricity,
efficiencies of up to 59% can be achieved.

A single-train combined-cycle plant consists of one gas turbine generator, a heat
recovery steam generalor (HSRG) and a steam turbine generator (1 x 17
configuration). As an example, an “FA-class” combustion turbine, the most
conunay technology in use for large combined-cycle plants within the state of Texas
and other locations throughout the United Staies, represents a plant with
approximately 270 megawatis of capagity,

See Figure 1 — Standard Combined-Cyele Configuration, below.

1t is common 1o find combined-cycle plants using two or even three gas turbine
generalors and heal recovery sleam generaiors feeding a single, proportionally larper
sleam turbine generalor. Larger plant sizes result in economies of scale for
construction and operation, and designs using muluple combuastion turbines provide
mproved parl-load efficiency. A 2 x 1 conliguration using FA-class technology
will produce aboul 540 megawatls of capacity al Inlernational Organization for
Standardization ("150") conditions. 130 references ambient conditions at 14,7 psia,
59 F, and 60% relative humidity.

Because of high thermal efficiency, hiph reliability, and low air emissions,
Texas Rebel ot Podwion Cantrel Prape iy Arplication
TEEO-0001% IRavised Japuary 2008y
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combined-cycle gas turbines have been the new resowrce of choice for bulk power
generation for well over a decade. Other attractive features include significant
operationa] flexibility, the availabitity of relatively imexpensive power augmentation
for peak perind operation and relatively low carbon dioxide production.

Cooling Tauasr ,.L ]

Condensar 1 Exchanst

Electricity -~ e
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S Fuet oy Heat Facoawer

ercﬂfﬁwd——%’ Bteara Ganerstor

Wiater Furnp
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Jbaa tr

Gza Turkine o )
R B Eleotricity
e — Generatr
Compressor Tuthine™

T:maka A

FIGURE 1 - Standard Combined-Cycle Configuration (1)

As an example, consider a gas turbine cycle thal has an efficiency of 40%, which is
a representative value for current Brayton Cycle gas turbines, and the Rankine Cycle
has an efficiency of 30%. The combined-cycle efficiency would be 58%, which s a
very large increase over either of the two simple cycles. Some representative
efficiencies and power outputs for different cycles are shown in Figure 2 —
Comparison of Efficiency and Power Qutput of Various Power Products, below.

Texar Raliel 67 Poliution Conlio! Properly Applicatior:
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FIGURE 2 - Comparison of efficiency and power output of various
power products [Bartel (1997)) (2)

Current Regulatory Authority for Qutput-Based Emissions

Innovative power teclmologies suclk as combined-cycle fechnology offer enormous
potential to improve efficiency and enhance the environmental footprint of power
generaiion through the reduction and/or prevention of air emissions to the
environment. Currently, two thirds of the fue} burned to generate electricity in
trachtional fossil-fired steam boilers is lost. Traditional U.8. power generation
fucility efficiencies have nol increased since the 1950s and more than one fifth of
the U.S. power plants are snore thay 50 yenrs old. In addition, these Tacilities are the
leading contributors 1o 'U.S. emissions of carbon dioxide, NOx, sulfir dioxide
("S02"), and other contaminanis inle the air and watey,

The ability (o recognize and regulate the efficiency benefits of pollution reduction
and/or prevention through the use of combined-cycle iechnology 15 achieved through
the use of Gutpul-Based emissions slandards, incorporated since September 1998
within the U.S. EPA’s new sowrce performance standards (“NSPS™) for NOx, from
both new utility boiters and new industrial boilers. Pursuant Lo section 407(c) of the
Clean Ajv Actin subpart Da (Electric Utility Steam Generating Units) and subpar
Db (Industrial-Connnercial-Institutional Steam Geperating Units) of 40 CFR pait
60, the U.S. BPA reviscd the NOx emissions limits Lor steam generating units for
which construction, modification, or reconstruction commenced afler July 9, 1997
(3). Output-Based regulations are also exemplified by those used in the U.5. EPA s
NOx Cap and Trade Program for the NOx State Implementation Pluy (**S1P™) Cell

Texv< Reliel for PaBution Conlrel Properiy Applicalion
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ol 1998, which uses units of measure sucl as 1b/MWh generated or Ib concentration
("ppm"), which relate tc the emissions (o the productive outpul — elecirical
generation of the process,(4)

The use of innovative teclnologies such as combined-cyele units reduces Tossil fuel
usc and leads to multi-media reductions in the environmental impacts of the
produclion, processing wansportation, and combustion of fossil fuels. In addition,
reducing fossi! fuet combustion is a pollution prevention measure that reduces
emissions of all products of combustion, not just the target pollutant (currently
NOx) of a federal regulatory program,

Awthority to Expand Pollution Control Equinment & Caterories in Texas

Under Texas House Bill 3732 {“11B3732™) enacted in 2007, Seclion 11.31 of the
Texas Tax Code is amended to add cerlain plant equipment and systems to the
current list of air, waler, or land pollution control devices exemp! from property
taxation in Texas,

Specifically, the langnage reads as follows:

SECTION 4. Sectivn 11.31, Tax Coda, it amendeel by aclding Subsections (%), (1), and (m} 1o vread vs
Jollows:

(% The Texas Commiysion on Environmental Quality shall adops niles extablishing o nonexelusive fist
of faciltiles, devices, or metbody for the conrol of air, water, or fand poliiion, which must etude:
(1] eoal vleaning or refinlng fociiities;

12) atmospheric or pressurized and bubbiing or aireulating fluidized bed' combustion ypvtems and
gesification fluidized bed vambusiion combined-cyele sysems;

(3 whra-supercritivel pulverized eoal bollers;

{4} Ml ges vecircnlation componenlyy

75} xungas purifivetion systemy end goav-cleonup wnits:

(6} enhanced heat recovery sysleins:

(%) exhenst heed recovery hoilars;

(8) Deai recovery steam generalors;

{8 superhearers and evaporators;

(30) enhanced stear furbing gostons;:

(18] methanation;:

(12) coal combustion or gasificativn byproduet and coproduct handling, storaye, or trectmeny
facitittes;

(13} Domeasy eqfiving swvege. disteibution, and firing spsiemns;

(14) soal eleaning or doding processes, weh ax conl dyingfmolsire reduction, air figsing,
pracombustion decarbonization, arvd copd fliwe hafaneing leehnology:

(13) oxefuel combustion teelmology, emine or chilled unmonia serubbing, fuel or emission
comversion throngh the uve of eatalyets, enhanced sorizhling techrology, modified combistion
technology such as chentical fooping, and ervogenic fachnotogy;

(16} if the United Siates Enviranmental Frotection Agency vdups o final rale ur regaletion regulating
carhon dioxide ox o poftutens, properte that iv used, conspracied, avquired, ar instatlod whivlly or
parily fo capture carbun diaxide fram an anthrapogenic soice In this saie that i geolugicalty
sugiestered in Hhis siele;

(17} fuel cells gonsreating electricity ising hvdrogen devived from conl, bomass, petroleuar eoke, or
soltel waste; cnel

(18) any viher eguipment desigasd (o proves, captorve, abate, or monitor rittoger: axides, valatile
ru‘gam'r comperingds, partivelaie malter, mercury, vorhon monoide. ur ey crileria ,r?(.lf,"uf.-:nll.

iy The Texas Commrissiog on Enviroamental Qredity by vote shalt wadate the liss adopted wnder
Sihsection (ki ar leayt once every tec veary. Ar iteor may be remuoved from the lsi If the conmmission
Finds compelling ewidence i support e conclusion thet the vas des sof provide potlotion conire!
benrefiis,

furd Nonvithstanding the uther provisions of thiv seeson, if the fuciiity, device, or mathod for th:
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contral of air, weater, or land polhuion described in an qpplicatior: for an exempnon under this section
is a facility, deviee, or methud ineluded on the lisr adogmed under Subsectinn (k). the executive direcior
of the Texas Commission on Envivenmental Quality, not tarer then the 3Gt day afier the dare of
receipt of the informotton veguired by Subrections (¢)(2}) and (1) cd without regard to whether the
inforsmation veguired by Subsection fe)(1) hos been xubmilted, sholt deteradie thar the factlie, deviee,
or ethod deserthed in the application is veed whatly or pertly as o fucility, device, or methed jor the
comtred of oy, weer, o tand pollition and shall tate the actiony thar are requiecd by Subsection ¢d) in
the evend sueh o determinotion iy made,

Under the TCEQ’s recently updated “Tax Relief for Pollution Conmtral Property —
Application Instructions and Equipment and Calegories List — Effective January
2008", the Equipmeni and Categories List - Part B ("ECL Parl B"} is a lisi of the
pollution control property categories adopled and sef forth in TTC Sec. 26.045(D).
The taxpayer is to supply a pellution contro] percentage for the equipment lsted in
Parl B via calculations demonstrating pollution control, prevention and/or
reductions achieved by the listed equipment or sysiems.

The following property descriptions cutline the environmental purpose, including
the anticipated environmental benefit of pollution control additions considersd
under the Application Insiructions’ ECL Part B that have been constructed and
placed into use at the Facility as of its placed-in-service dale, or installed subsequent
to in-service since 1994

Teras Rehef tor Pollulian Conko! Froperly Applicotion
TLEQ-U0GY 5 (Revised Jaguar, 2008)
Cdlorady Bend - 9821 S, Slale Hwy & - vimarion, T Fiabe Page 7ol 12 7

AE 7-110



Property Descriptions

ltem #1 & 3 Comnbined-Cycle Gas Tarbine Plant Heat Recovery Steam
Generator (“HRSG™) and Support Systems Tier IV B-8

40 CFR Pari 60 Subparts DA and DB, NOx Limits for Electric Utilitn Steam
Generating Units and Inchustrial-Commercial-Instirutional Steam Generating Units
Jar New Source Performance Standards ("NSPS"™).

TAC Rule 106.512, Standard Permii for Electric Generating Units (EGU)

NOTE: Permin lsgyed vider Texay Clean Air Act’s Health & Sqfeny Code Seesions 382.011, applies
ta all electrie generating waits that emir iy contaminants, regardless of vize, and it iy jo refleet Rest
Available Control Technology ("BACT") for electric generating units on an owipur besiy in pounds
af NOx per megawatt hour, adfusted 1o reflect o simple cyele parwer plant,

The heat recovery steam generator ("HRSGY) found in the Facility is a heat
exchanger that recovers heat from a hot gas stream. It produces steam that can be
used in 8 process or used to drive a steam turbine, A common application for an
HRSG is in a combined-cycle power station, where hot exhaust from a gas turbine is
fed to an HRSG to generate steam which in tum drives a steam turbine, This
combination produces cleetricity in a4 more thetmally efficient manner than either
ihe gas tarbine or steam turbine alone,

The Facility’s HRSGs consist of threc major components: the Evaporator,
Superheater, and Economizer. The different components are put together to meet the
operating requirements of the unit. Modular HR8Gs normally consist of three
sections: an LP (low pressure} section, a reheat/IP (intermediate pressure) section,
and an HP (high pressure) section, The rebeat and IP seciions are separate circuits
inside the HRSG. The IP steam partly feeds the reheat section. Each section has a
stearn drom and an evaperator section where water is converied 1o sleam, This
sieam then passes through superheaters to raise the temperature and pressure past
the saturation poinl.

Ttem #2 & 4 Steam Turbine and Support Systems Tier I'Y B-10

40 CFR Part 60 Subparty DA and DB, NOx Limiis for Electric Utility Steam
Generating Units and Industrial-Commercial-Instirutional Sieam Generating Units
for New Source Performence Standards (“NSPS™).

TAC Ruie 106.57 2, Standard Permit jor Electric Generating Units (EG L)

NOTE: Pernvits iwued wader Texas Clean Air Aat's Haalth & Safety Code Sections 382.01 4, applies

i all electrre genvrating vaity thar enti! air comantaniy, regerdless nf size, and it iv 1o reflect Bext

Availahle Congrol Technclogy ("BACT") for eleciric genevating wsity an an auipur basiy in poundy

of NOx per mogeawadt hour, adfuvied io reflect o simple cvele power plani.

The stearn turbine(s) found ip the Facility operate on the Rankine eycle in

combination with the Brayton cycle, ag described above. Steamn crealzd in the

Facibiy HRSG(s) from wasle heat thal would have otherwise been lost 1o the

atmosphere enters the steam turbine via v throttle valve, whese it powers the iwrbine
Texas Reliel for Foliution Lonuol Properly Apphcation

. TGED-0067". (Revised Jpnuer; 20007 . — R

Colorade Band - 3827 5, Sate Hwy GO Wharlon, TX 77486 Pane Bol 12

AE 7-111



and connecled generator 1o make electricity. Use of HRSG/Steam Turbine System
combination provides the Facility with an overall efficiency of greater than 50%.
Steam turbine systems similar to the Facility’s have a history of achieving up 16
95% availability on an annual basis and can operate for more then a year between
shutdown for mainienance and inspections. (5)

Pollution Control Percentage Calculation: Avoided Emissions Approach

To caleulate the percentage of the equipment or category deemed to be pollution
control equipment, the Avoided Bmissions approach has been used, This approach
relies on therma! outpul differences between a conventional power generation
gysiem and the combined-cycle sysiem at the Facility, Specifically, the percentage
is determined by calculating the displacement of emissions associsted with the
Facility’s thermal output and subtracting these emissions from a baseline emission
rate, These displaced emissions are emissions that would have been. generated by
the same fhiermal outpul from 8 conventional system.

Greater energy efficiency reduces all air contaminant emissions, including the
greenhouse gas, carbon dioxide. Higher efficiency processes inclide combined-
cycle operation and combined heat and power {("CHP") generation. For electric
gencration the energy efficiency of the process expressed in terms of millions of
British thermal units ("MMBTU's") per Megawatt-hour. Lower fue} consumption
associated with increased fuel comversion effisiency reduces emissions across the
board — that is NOx, S5Ox, particuiate matter, hazardous air poliutants, and
greenhouse gas emissions such ag COZ.

In caleulating the percent exempt for the listed iters from the BCL-Part B, we
utilized Ouiput-Based NOx allocation method for both power generation projects
that replaced existing facilities and “Greenfield” power and heat generation
facilities. We looked at the various fossi) fuel technologies in use loday and chose
the baseline facility to be a natural gas fuel-fired steam generator. We benchmarked
this conventional generation to the subject natural gas-fired combined cycle
generator &l the Facility, By doing so, we varrowed the heal rate factors a8 much as
possible to be conservative and uniform i meodeling. The benchmark heat rate

Tactor is the following:
Natuyal Gas fuel-fired Steamn Generator; 10,490 BT s/kWh

This baseline heat rate purposely omits other fossi) fuel sources in order to eliminate
impurity type characteristics, wlich i fwrn eliminated the NOx emission and cost of
contro} differences of each fossil fuel and generator type. Comparing the emissions
impact of different energy generation facililies is concise when emissions are
measured per unit of useful energy output. For the purpose of our caleulations, we
converled nl] the energy outpul 10 wuits of MWh () MWh =3.413 MMBTLU), and
compared the Lial emission rate io the baseline facility.

The cornparison steps 1o caleulate the NOx reduction is as Tollows:

Teyas Relief lor Polintion Comral Praperty Anplicalion

TCEO-D063- [Revised Jonuary 20005 ... L.
Colorado Bend - 3821 §. Stz Hw, 60 Wharion, TX 77480

Page 9 of

12

AE 7112



Calculation {Reference Schedule A}

Step T — Subject Output-Based Limit Caleulation (Ibs NOx / MWh)

(Input-based Limit (Ibs NOVMMBTU)) X (Heat Rata (BtukWh)) / (1,000,000 Bru / 1,000 kWh)'=
Qutput: (Ibs NOx/MW),

Step 2 ~ Subject Output Conversion Caleulation (NOx Tons 7 Year)

(Output (Yos NOx/MWh) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X (24
hrs/day)) / 2,000 Ibs = Output: (NOx Tons/Yeur)

Step 3 — Baseline Output-Based Limit Calculatian (lbs NOx / MWh)

(Input-based Limit (tbs NOx/MWh)) X (Heat Rate (Stu/kWh)) / (1,000,000 Bin / 1,000 kWh}s=.
Output: (Ibs NOx/MWh)

Step 4 ~ Baseline Quiput Conversion Caleulation (NOx Tons / Year)

(Qutput (Ibs NOx/MMBtw) X (Unit Design Capacity (MW)) X (Capacity Factor) X ({365 Days) X
(24 hrs/day)) /2,000 lbs = Output: (NOx Tons/Year)

Step 5~ Percent NOx Reduction Calculation

{(Output Baseline)sw,4 - (Output Subject))uen2 /(OQuiput Subject) yep 2 = % Reduction Output Subject

Step 6 ~ Parcent Exempi Caleulation

{Total Subject Facility Cast) X (%4 NOx Reduvetion) = Capital Cost of NOx Avoidance

Step 7 - Percent Exempt Cajculation

Total Cost of NOx Aveidance / Toial Cost of HB 3732 Equipment = % Exempt
B 1T'% Exempl is greater than [00% HB 3732 Equipment is 100% Exempl
8 1% Exempl is less than 100% then HB 3732 Equipment is partially exempt at

the Step 6 calculation.

NOTE: See the allached caloulation sheet for the details reparding Faciliy-specific caleulationg and
property {ax exemplion pescentage results bastd upon these culeulations,

Teras Rebet lor Polulion Conlrel Propeny spphication
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9. PARTIAL PERCENTAGE CALCULATION
N/A.

10. PROPERTY CATEGORIES AND COSTS
See atlached Schedule J0.

11. EMISSION REDUCTION INCENTIVE GRANT

Will an application for an Emission Reduction Incentive Grant be on file for this
property/project:
[] Yes [X] No

12, APPLICATION DEFICIENCIES

Afier an mijtial review of the application, the TCEQ may delernmine thal the
information provided with the application is not sufficient to make a use
delermination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided vithin 30 days of written notice.

13. FORMAL REQUEST FOR SIGNATURE

By signing this application, yoy certify that this information is true to the best of your
knowledge and belict,

NAME (ST~ T AT 22 A 2y
TITLE: Trettor
COMPANY: _ Duil'and Phelps LLC

Under Texas Penal Code, Section 37,10, i you make a false statement op this
application, you could receive a jail ferm of up to one year and a fine vp to $2,000, or
a prison term of twe to 10 years and a fine of up to §5,000.

14. BELINQUENT FEE/PENALTY PROTOCOL
This form will not be processed untdl a1l delinguent fees and/or penalties owed Lo he

TCEQ or the Office of the Atlorney Geperal on behalf of the TCEQ are paid in
accordance with the Delinguenl Fee and Penalty Protocol. (Effective 9/1/2006)
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TCEX-0061% (Revised Januecy 2008 :
Colude Bend + 3821 5. Slate Hw; BO Wharon, TX 77488 o Fage 17 of 12

AE 7-115



e e

CLU'BES'SE § BBl Aj1el)

(700t sE 5

20T'150'0L  § %00 aoT'LeN'0L § Di-8

_ BOOZ - Loneuiddy UGHRUMUENEE B8N D304 ]
om_?xmm_m.m&mm;mwmi.Ewmoogoo.m__aﬂ\,.mz

£ N ooz z wASAS eugIny weayy
SOEVYS9Z  § %00F  SOEEYE9Z § o6 g N 100 : (DS SIOEIRUSD WESS ABAIAY (2an,
1809 xod mh.wmm%_,
) LdEXa HIBWAN |L8vH0 Mo ava | on-al
$507 LdWIXT
% | 2EVHEG o nowmicaa | TR0H39 | gn s i LroaroNd ALURO8
Q3LYNLLST asoaa | "wone
avevl

150D ONV SIHODIALYD ALd3dOHd 01

AthstL

aL 21nauss

£002 - dopeayddy UonBLILIEIE0 850 ©3T L
08 fraH 1038 5 T4

{ 85eL{ - puUag OPRIOIOD - BJOSEARN

AE 7-116



OMU Onv mv%
<10 HEd

WY phh TS

200z - uoneayddy ubhElwileiEd s5n D231
08 Ay SIE1S 'S 1 ZET - 1| 28RYL - PUSE OB2I0|S - 2i0Sehen

EEETENEN PISYOPZE $ PO A
9EE9BEZZ  $ %004 9CE'98EZ © 01-g £ N JdIMD . WAISAS auGIng W2sig
2TBIOVE & %00L  TEBIOOE §  od £ N MO g {58UH) SOIRBLEO WenS Asa0aey poy
X049 ,ﬁZ /A
rawExal _ SO0 lumawnn|iuvas mona) SPEHE awva | on-a
S0J Ldg

= KEL | FSVHOEND T T oisioga | 200938 | o i3S N L 1oaroNd ALH3d0ud

DRALYWILST A HILL HO NG

FIEYEYL

1800 CNY SHHODALYD ALHTS0Ud, 0y

AdABL]

It anayag

800¥ - uepedddy usyRULLIAA] B8] HAD
08 A 23S S £2BE

il aEEYyd - pUE8 CPRICIGD - BJGSEARN

AE 7117



Salijeel eiully

Aversge Hoo Nene™ 7,74k {Riwk\Wiy
B Ession Y0k Lons! yew
trlum Cngenny 12 75 MW
Cnatity actor*? [TV
Trehimlopye < Crantoimes Cyee

) gal S1bjees taciby Supt ™ 3 4w,2¥0,979

Toie) Cost e Tior 3 Eyuipmian ™ 530,036,087

Boyubine Dualky

Avirnge Hent B 1649 Duiitvh
Techmntogy 7 Htcuin T urbine

N Listl Ctwrverstuns
Bupubtugedd Lus Eloat Hnge ) LA s By § COu iput-Inised Linid

bt NOSMNI B} {Hiumvh) b KAYS) o s NOXR YY)

5

20 1Mo 1400 01533

Unit Garvursfons

0u1p:1;:-‘1;1;’!::‘.:..jlmil {ths ; Cupurghy (MW) [ Cypinedly Prelor  x (Sbsdhres #2d a Uu#la\;;}i(}x
i} - - Huurk{ 2,000 s} MTonslYear)
81553 75 180,630 4 LA

Uit Cohpersiom

Ipui-tuszd Limll Hepi Rate Cub(msh-lravd Limit
4 f Q0000 et =
s MHEMNM o) [hskyv) R 3wy {Jbx NGty
D.hivg 16,450 1.0 u20H

Uit Converslon:

unlpulli-(l;:;::;\::ihl;m s s Crpreliy (WY » Capasity Foetar 3 {345 duys + 24 U""“;‘,.NU‘
Huurs § 3,000 1bx) {Tansitear)
[ 2243

0.2477 273 pLURL LY

Tkl i
ETS -

i H-

e . Aumn) Cozi ol §1H . ke
Tuind Gual o MU Avolitniucn 3 1732 Sy ment ¥ % Eaminpl

00,000 A28 B AA06022 kit
i, )

T = Myt mue epresesns plastperdaniat 1251 et pne HHp onl was povaded D 1w chen)

{20+ KOx einssstpe 13 e NG proBlutant vmbssim g Bt wns pee vei posvided by e sl

30+ Paut cnprety i e average nommal eupacay wnd wes proveded by e chet

147 Clameny Belor 1s R urasiawm aperabng furchadfowewiier G crmasons perasl provised by the chical

151 - Technolbopy scpreses lie sevwnd ischnelugy of the subico

1)« Tarnl sobaiect tucibuy eoes reprascang e wsial cozy o Sl e epsire el and o wee: deenmmed based ou data provided by the ehen

{11- Ll Ve Wi by 3 e eyt FCEG ECL psn U eyuyunem e e asshoiades eist hom nenal
st provide Iy she el

1% - mselioe Dein rae wie podlshed W alie Lacegy Inlurminngs Adnnnskanos EIA™S

{91 - prschne wehpology represcat: M seelnog ! e lig subiees wonlt duve cepiveud of e o ol s ssbpéeis smsiucug

AE 7-118



Nuhjeet e

Avingr Hem Rine?™ TG W
ML Emusions ¥ 10K.0 "Tois £y
Pt Usyeetty ™ 278 MW
Chpuctly Freir B T
“Teghnotogr ** Conntnl Cyek:

Ttk Sulyes Frgilary Com @ S1i2,042 522

Tl Gogt of Viar 1% e ™ 55244034

lhlil'"m' Yhelubi:

Aveawge et Re™ MLAYE IuawWh
Pechnulgy Kenn Tehase

Unit Cunversivns

T t-Yatseedd Limbe N Elent Rnte we Dudpsl=lnacy Lini
r & i [[RLZHITE T R

{ihs NURRGN iy [EITL V] 00 Sk s NEinI VI
LIEUE S TG 1,00 @131y

Unll Cenverslans

”““’“;};‘;:;'\m'" e A Crpatlly (M) »- Copatlly boctar 1 {385 diys * 24 ""m”;“fw‘ »
) Hunes 71090 Tos) (FansfVenr)

0.1533 175 TU0% 4 I68.h

Uit Convirgiuns

Inp ®-Yased Linil HBeat Itaw Cupud-hesed Lhnodt
e ! nusigbugie £~
b NORMIRTHI) . - (BLalicWVi} 00D kYY) {ths NOxirIwh)
noigk luagt 1R 02097

fiuh Consursibay

ml.'“;;:::;l\!‘:il';l“ ter : Capiicily (M) » Capnclly Facspr 8 {365 dayr * 4 Tm:t‘\’ﬂua
' Teuss 7200 lbn (T Veney
02077 275 OO 4 —_

“Latn) Cos s )i
’ o ¢ '
T ot} Laml of NU Avnidnpce 2792 Equipuent

¥57,323.2M12 520 1Ry

it TaArmn

13- Hens pie aepresents the woligapatud ot ime BV and wia peaeided Dy the <l

£30- KOs wmsainns. o5 Ehe KOS (ol enuetns et B i s pst year progldul 1 e chest
(%3~ PLus capraciy 1x the avemp pon ity wnl wi preawdes by the ohem
49 Cgrzeny faei is e nsmxnum epcsehrg teved ullowed e e empsine.
{51 - Technalopy wprsonk- hie actl wehatiiny of le Sibicar

{6 «“Lasb subiret dasth :1 nepa s e b cusd s Sl the erne deeiliny ot o8 was deigrsmed bisal o elet prosage By e el
{1 Tl her IV cipegin A hetesiiped Yy alocatme e dligahile TCEU B, pyare M emuprpens sad then ssssipanted nst hent sc !

tharn pywicle Iy e clemy

2kt - Leeehine ez nue wag pilabsied e the B
1M buasches feehtislnzy bepresins thy pvban

i et b, e elunt

£ o

gy InbaREti AduneEnaien {E1LAY)
ry Al toe artiert seophil Bave seplaced st ilic lune il 1he 2dHcei: eanstoneiion

AE 7-119



Buddy Garcia. Chairnran

Lamy R. Soward, Commissionar
Bryar W. Shaw. Ph.D.. Commissioner
Gilenn Shankle. Execurive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Proteciing Texas by Reducing and Preventing Pollution

April 8, 2008

DUEF & PHELPS LLC
GREG MAXIM

919 CONGRESS #1450
AUSTIN TX 78701 -

This letter is to inform you that on 4/8/2008, Use Determination Application, 07-11926 (self
assigned tracking number DPCOBEND2008B), was declared to be administratively complete.
This application was filed for the following facility:.

COLORADO BEND
3821 S STATE HWY 60
WHARTON TX 77488

The pext step in the Use Detsmiination Application process is the technical review of the
application. 1 this is a Tier I, 1), or Il application the technical review wil) be completed within
sixty days of the administrative complete date. If this is a Tier IV application the technical
review will be completed within 30 days of the administrative complete date. If additional
fechnical mformation is required a notice of deficiency letter (NOD) will be issued. The time
period between ihe issuance of the NOD and the receipt of the response is not counted in
deferminating the Jength of the teclnical review [ The TCEQ will notify you afler the technical
review has been compleled. In accordance with the statute, the TCEQ has mailed a notice of
receipl of this Use Delermination Apphicalion to the WHARTON County Appraisal District.
Please conlact the Tax Reliel for Pollution Control Property Program at (512) 239-3100 if you

have any questions.

Sincerely,
Sy -
£ N .
v ./ o e

Ron Hatlett
Tax Rehef for Pollubon Control Property Program
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Buddy Garcia, eirman

Larrs K. Soward, Cenmissioner
Brvan W, Shaw, Ph.D.. Contutissioner
Glenss Shanlkle. Exeentive Divecior

TEXAS COMMISSION ON ENVIRONMENTAL (QUALITY

Progeeting Texas v Redvcing and Preveniing Pelfiion

March 19, 2008

CHIEF APPRAISER
WHARTON COUNTY APPRAISAL DISTRICT

2407 1/2 N RICHMOND RD
WHARTON TX 77488

This tetter is to inform you that a Use Determination Application has been filed by -

NAVASOTA WHARTON ENERGY PARTNERS LP

for:

COLORADQ BEND
3821 5 STATE HWY 60
WHARTON TX 77488-

Appraisa) District Accourt Number: 10258-000-000-00

This facility is located in WHARTON County.

A complete copy of the application is included with this letter. We recommend that a copy of this
application be shared with the person who conduets the appraisal of this property.

This application bas been assigned a tracking namber of 07 -11926. Please contact the Tax
Relief for Pollution Control Property Program at (512) 239-3100 41 you have any questions.

Sincerely,
! o
Ron Hallett
Tax: Relief for Pellution Control Property Program

Pfs b 13007 0 ppaen ewas TROVEA08Y - S ZI30 HIG « Internet address: v lceansiie. e AE 7121



Buddy Garein, Chairman

Larry R. Soward, Convnissioner
Bryan W, Shaw, Ph.D., Comissioner
Glenn Shankle, Axecutive Direcior

TENAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecring Texus by Reducing ond Preventing Pollurion

Mav 1, 2008

CHIEF APPRAISER
WHARTON COUNTY APPRAISAL DISTRICT

2407 172 N RICHMOND RD
WHARTON, TX 77488

This Jetier is to inform you thal on 5/3/2008, & final determination was issued with regard 10 Use
Deiermination application G7-11926, filed by:

NAVASOTA WHARTON ENERGY PARTNERS LP
COLORADO BEND

3821 S STATE HWY 60

WBARTON, TX 77468

A copy of the use determination is incjuded with this letter. House Bill 3121, enacted during the
77th Legislature Sessjon, established a process for appealing a use determination. The Texas
Commission on Environmental Quality (TCEQ) rules that impiement the appeals process are at
30 TAC 17.25, Pursuani1a 17.25(a)(1), an appeal must be fled within 20 days o receipt of the
use determination, Should you choose to appeal the use determination. piease submit a copy of
yous appeal Lo the TCEQ Tax Relief for Pollution Control Property program al the time of filing
the appeal with the Chiel Clerk of the commission.

In arder to qualify for & tax exemiption, the applicam must file an exemplion request with your
appraisal distict, This exemplion request mus! be zcecompanied by a-copy of the positive use
determination issued by the TCEQ. If vou have any questions regarding this Use Determination
or the appeals process, please ca)l e at 512/239-31(().

Sincerely,

\>m_Q (o

David Greer
Team Leader. Pollotion Prevention

AE 7122



Buddy Garcia. Chafrman

LLarrs R. Soward. Comuissicner
Bryan W. Shavw . Ph.Tx. Comniigioner
Glenn Shankle. Execuifve Divecior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Proteciing Texas I Reducing and Preventing Pollution

May 1. 2008

DUFF & PHELPS LLC
: GREG MAXIM

019 CONGRESS #1450
AUSTIN. TX 78701

This letler ts 1o frform vou that on 5/1/2008, the technical review of Use Determination
Application 07-1 1926 was completed. This appiication is for

NAVASOTA WHARTON ENERGY PARTNERS LP
COLORADO BEND

3821 S STATE HWY 60

WHARTON, TX 77488

The use determination is included with this letter. In order lo request an exemption, a copy of this Use
Determination, along with & completed exemption request form #50-248 (can be found at
www.opa.siate.tx.us), must be provided 1o the Chief Appraiser of the appropriate appraisal district, This

request must be made by April 30. ’

House Bill 3121, enacted during the 77th Legislative Session, established a process for appealing a use
determination.  The Texas Cominission on Environmental Quality (TCEQ) rules that implement the
appeals process are at 30 TAC 172,25, Pursuant 1o 17.25{g)(1), an appea) must be Tiled within 20 davs of
receipl of the use determination. Should yau choaose o appeal the use determination. please submit a
copy of vour appeal to the TCEQ Tax Relief for Potlution Cantrol Property program ai the tme of filing
the: appea) with the Chief Clerk of the commission.

I vou have apy questions oF require any additional inTormatton. please contact the Tax Relief for
Pollutian Comral Properts Program at (312) 230-310G,

Sipcerely,

\ :

i\

T

David Greer

Team Leader. Pothition Prevention
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Buddy Garcia. Chairnian

Larry R. Soward, Commissioner
Bryvan W. Shaw, Ph.D.. Commissioner
Glenn Shankle, Executive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Praveciing Texax Iy Reducing and Prevesting Polluiion

USE DETERMINATION

The Texas Conunission on Envirenmental Quality has reviewed Use Determination Application,
07-11926, Nled by:

‘ NAVASOTA WHARTON ENERGY PARTNERS LP

COLORADO BEND
3821 5 STATE HWY 60
WHARTON TX 77488

The polution control property/project listed in the Use Determination Application is:

| This facility has four thermally efficient heat recovery steam generators (HRSGs) and twa
steam turbines. This application is a Tier I'V application seeking a partial use
determination for the HRSGs and the enhanced steam turbines,

The ouleome of the review is:

A 100% positive use determination for the four Beat Recovery Stearn Generators, This
eguipment is considered to be pollution control equipment and was installed o mee! or
exceed federal or state regulations.

A negative determination 18 issued for the two steam turbines, The use of the sieam
turbines does not provide an environmental benefif at the site, The steam turbines are not

considered to be pollution control equipment.

- » ~ .t rd
Laecutive Divector Date
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TAX RELIEF FOR POLLUTION CONTROL PROPERTY: TECHNICAL REVIEW DOCUMENT
Reviewer By:  RLA App. No.:  07-11926 Review Start Date: 4/8/2008

Company Name: NAVASOTA WHARTON ENERGY PARTNERS LP
Facility Name: COLORADO BEND

County: WHARTON Outstanding Fees: N

Batch/Youcher Number:B500028

ADMINISTRATIVE REVIEW
Administrative Complete Date:4/8/2008
TIER LEVEL

What Tier is this applieation? The application was filed as a Tier I'V application, Ls this the
appropriate jevel?

The property listed on this application, Heat Recovery Steam Generators and a steam turbine are
items B8 and B10 on the Equipment and Calegories List. This application was filed as a Tier 1V,
Tier IV is the appropriate level for this application.

RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
The rule listed in the application is: 40t CFR 60.44Da
The appropriate rule is: 40 CFR 60.44Da

Explain why this is the appropriate rale?

40 CFR 60.Subpart DA Standards of Performance for New Stationary Sources. Standards of
performance for Electric Utility Steam Generating Units for Which Construction is Commenced

after September 18, 1978. This is an appropriate rule.

BRIEF DESCRIPTION OF PROPERTY
The property is deseribed as:

This facility has four thermally efficient heat recovery steam generators (HRSGs) and two steam
turbines. This application is a Tier IV application seeking a partial use determination for the

HRSGs and the enhanced steam turbines,

Is ap adeguate description and purpose of the property provided? Does it list the anticipated
epvirenmental beneflits? Ave sleetches amd flow disgrams provided 7 needed?

An adequate description of the property was provided, and the purpose of the property was listed.
The anticipated envirommental benefit is lisied, Sketebes and flow diagrams were provided.

DECISION FLOWCRHART(30 TAC 17.15(a))
Marlk the appropriate buxes: Box 3 Box 5 Box 01V} Y Bos IHII) Box 12(1) Boxs 13(11)

PART B DECISION FLOWCHART (17.15(h))

Mark the appropriate boxes: Box 1Y Bex2 Y Box 3 Y

Bescribe how the property flowed through the Decision Flowchart:

The Heat Recovery Stean Generators (MREGs) are lisied on Part B of the Equipment &
Latecaries Lishas item B-8. As Pari B equipment the HR5Gs Jeave the Decision Flow Chart at

Box & and prass through Box 1 of the Part b Decision Flow Chart with & ves answer. Since the use
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of HRSGs provide an environmental benefit of reduced NOx emissions at the site there is a ves
answer for Box 2, Since there is 2 reduction in NOx emissions there is an enviromnenial rule
which is being met, so there is a yes answer to Box 3. The sleain turbine passes through Box 1 on
the Part B Decision Flow Chart with a yes answer, Since the use of the sieam turbine does not
provide an environmental benefit at the site a no answer is the result of Bax 2. The steam turbine

is not eligible for a positive deiermination,
TIER IIJ or IV APPLICATIONS
Does your calculation agree with the applicants?

No. The application contains a proposed formula for caleulating the poliution contro] vatue of the
HRSGs and the slean turbine. The formula is oulcome delerminative, and its focus 15 not on the
pollution control aspect of the property, The Executive Direclor disagrees with this formula,

PROPERTY CATEGORIES AND COSTS

Is the table completed correctly? Has the applicant certitied that all listed property became taxable
for the first time after January 1, 19947 Is all information necessary for conducting the lechnical

review included.

The table was":éomplctad correctly, The applicant certified that al] listed property became taxable
for the first tune after January 1, 1994, All the information negessary for conducting the technical

review was included on the application.

TECHNICAL DEFICYENCIES

Is the application complete as received: Y If the application was not administratively complete
explain below when justifying the final decision in the final determination section, If the application
was not technically complete then:

Frovide the language te¢ be nsed in the Notice of Deficiency (NOD) letter;
Summarize the NdD TESPONSE:

Provide the language used in the second NOD letier:

Summarize the seeond NOD response:

TProvide the langnage nsed in the thied NOD letier:

Summayize the third NOD response:

FINAL DETERMINATION

1f the property description has beep summarized enter the detailed property description:
This faciiity bas fow thermally efflicient heal recovery steam peneraiors (HRSGs) and two steam
AE 7-126



turbines. This application is a Tier IV application seeking a parual use derermination for the
HRSGs and the enhanced steam turbines.

Provide the reason for vour {inal determination:

The Heat Recovery Steam Generators meet all of the requirements of Chapter 17, A positive use
determination based on the most appropriate formula should be issued for the Heat Recovery
Steam Generators. The most appropriate formuta has been determined by the Executive Director,
A nepative determination should be jssued for the steamn turbine. The use of the steamn turbine
does not resull in there being an envirorumental benefit at the site,

Provide the language for the final determination,

A positive use determination of 100% for the four Heat Recovery Steam Generators. A negative
determination is issued for the steam turbine, The use of the steam turbine does not provide an
environmental bencfit at the site. The steam turbine is not considered (o be pollution control

equipment.

Highlight the required signatures and establish the appropriate due dates,

Reviewed: /ﬁ.;.' i K/’{,{r" Date Signed:

Peer Reviewed: /ilj! @A~ T f'(j\jv‘k‘\}\n/\/ Date Signed;

Team Leader: >N b, Date Signed: ee'd
Section Manager: /ﬁéz\’\jfé Date Sigﬂﬂd: MAY 1 2008
« ]
Division Directom %J‘ y&t Date Signed:
WA 20
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Buddy Garvcia, Chairmman

Larry R, Soward, Comntssioner
Hivan W, Shaw, Ph.D.. Conmissioner
Gileon Shankle, Execurive Dircoror

TExAS COMMISSION ON ENVIRONMENTAL QUALITY

Proteciing Texas v Reduving and Preventing Polfution

Agpril 8, 2008

CALPINE/DOW

JUSTIN HYLAND/LEO SCHERRER
717 TEXAS AVE

HOUSTON TX 77002 -

This letter is to inform you thal on 4/8/2008, Usc Determination Application, 07-11994 (sclf
assigned tracking number ), was declared to be administratively complete, This application was

filed for the following facility:

FREEPORT ENERGY CENTER LP
2301 N BRAZOSPORT BLVD
FREEPORT TX 77451

The next step  the Use Delermination Application process is the feclical review of the
application. 1T this is a Tier 1, II, or I application the technical review will be compleled withip
sixty days of the administralive complete date. If this is a Tier TV application the technjcal
review will be compleled within 30 days of the administrative complete date. If' additiona)
technical information is required a notice of deficiency letler (NOD) will be issued. The lime
period between the issuance of the NOD and the receipt of the response is not coupted in
delerminating the length of the technical review .The TCEQ will notify you afler the technica)
review has been completed. In accordance with the statule, the TCEQ has mailed a notice of
receipt of this Use Delermination Application 1o the BRAZORIA County Appraisal District.
Please contact the Tux Reliel for Pollution Control Property Program al (512) 239-3100 if you

have any guestions,

Sincerely,

r -
i',i ';"r”;"‘)/’-’
'Zv()/%?f/
Ron Hatleti
Tax Rehef Jor Polluiion Conlro] Propeity Program

-
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Buddy Garcia. Chairmean
Lamy R Sownard, Commissioner
Brvan W. Shaw. Ph.D.. Commissener
Glenn Shankle. Execnrive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Praeciing Tevas by Rudweing and Proventing Pollution

April 03, 2008

CHIBEF APPRAISER
BRAZORIA COUNTY APPRAISAL DISTRICT

500 N CHENANGO ST
ANGLETON TX TI515

This Ietler is to inform you thal a Use Deternination Application has been filed by:
EREEPORT ENERGY CENTER L.P

for:

FREEPORT ENERGY CENTER LP
2301 N BRAZOSPORT BLYD
FREEPORT TX 77451 -

This facility is Jocated in BRAZORIA County.

A complete copy of the applicaticig is included with this letter. We recommend that a copy of this
application be shared with the person who conducts the appraisa) of this property.

This a]i])licatibﬂhas been assigned a tracking number of 07 -11994, Please cantact the Tax
Relief for Pollution Control Property Program at (5312) 239-3100 if you have any questions.

Sincerely,
T AP

Raon Hatlet
Tax Reliel for Pollutien Contral Property Prograin

Pore Mo 0TS Aeein Tega TRTPSAORT 0 S1Z-B29-1000 0 hmerpet address: v asegostateax s AE 74129
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14, FORM AL REQUEST FOR SIGNATURE

By signing this application, you certify that this information is true to the best of your
knowledge and belief,

‘ NAME; /Zfo? /Q/QMW DATE: *l/ w// 200 8
TITLE: %4 %W
COMPANY: 2o Dow Camaedl €4 .

Under Texas Penal Code, Section 37.10, if you make a false statement on this
application, you could receive a jail term of up to one year and a fine up to $2,000, or a
prison teyrm of two fo 10 years and a fine of up to $5,000.

15. DELINQUENT FEE/PENALTY PROTOCOL

This form will nol be processed until all delinguent feas and/or penalties owed to the TCEQ or the Office of the
Atiorney General on behalf of the TCEQ are paid in accordance with the Delinguent Fee and Penalty
Protocol.{Effective September 1, 2006)

Page 4 of 5

TCEQ-00611 (December 2008)
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11, PROPERTY CATEGORIES AND COSTS

Property DProperty Declsion Flow PEL Estimatet Partial
Taxable ol or Cliart Box Number Purchinse Cosl Percantngr
! before 1/41/94 7 or 1 1o
Land L
Properly Na 3, Fig 17.15 98%
(b)
Heal recovery
sluam generalion B-8 §15.300,000
sysiom
Sleam
turbinefg R
wrbhine/generator B-10 $18,000,000
Condenser and
ancillary purmp
system, B-8 $8.000,000
| <
i Totals $41,300,000 |[98%

12. EMISSTON REDUCTION INCENTIVE GRANT
" Will an application for an Emission Reduction Incentive Grant be filed for this

property/project:

[1Yes [ X] Mo

13. APPLICATION DEFICIENCIES

‘ After an initial review of the application, the TCEQ may determine that the information
provided with the application is not sufficient to make a use determination. The TCEQ
may send a notice of deficiency, requesting additional nformation that must be provided
within 30 days of the written notice.

TCEQ-00811 {Decembey 2006) Page 3 of 5
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Partial Percentape:

This power generation facility is Jocated in an Ozone Non-attainment area, Brazoria
county, angd therefore NOx reductions were mandatory atf the Freeport site of The Dow
Chemical Company. In order to meet the NOx reduction an agreement was reached
whereby the Freeport Energy Center (Calpine) built a replacement power generation
faeility to replace Dow’s aging Power 4 plant. The Power 4 plant had an effective age of
over 49 years. The new power generation facility was built with NOx reduction being the
primary driving force, The existing power generation facility owned by The Dow Chemical
Company was shutdown. On a ppin basis NOx concentrations were rednced from 147 ppm
at the old existing power facility to a lower level of 3 ppm with the new power generation
facility. Due to the age of the existing facility a retrofit was not practical,

The partial percentage is caleulated and based on the NOx reduction.

147 ppm - 3 ppm
V% = X 100 = 068%
14’7 ppm

TCEQ-00611 (December 2006) Page 501 5
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F.  Customer Number or Regulated Entity Number;

APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY

5
A, Name of Appraisal District: Brazoria County - Appraisal Distric
B. Appraisal District Account Number:  POLL-Fren-001
6. CONTACT NAME (must be provided)
A. Company/Organization Name: _Caipine/Dow e
B. Name of Individual to Contact: ___Justin Hyland/Leo Scherrer
C., Mailing Address: 717 Texas Avenue
D. City, State, ZIP; __ Houston, TX 77002
E. Telephone number and fax number:{713) 830-8873 /(713) 830-8670
F. E-Mail address (if available): _Hvylandi@Calpine,com Lscherrer@dow.com
7 RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
MEDIUM RULEREGULATION/LAW
Air 40 CFR Part 60 Standards of Performance for New Stationary Sources, General
Conditions Subpart A, HRSGs Subpart Dv, Subpart GG Standards of
Performance for Stationary Gas Turbines.
‘Water
Waste
8. DESCRIPTION OF PROPERTY (Compiete for all applications)

This project included the installation of a HRSG (heat recovery steam generation}
systern. This project was driven by the requirement to reduce NOx.  The existing power
generafion could not be retrofitted and achieve the required NOx reduction,

DOW RESTRICTED - For internal use onty
Page 2 ol b

TCEQ-00611 (December 2006)
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TEXAD

COMMISSION
DN ENVIRONMENTAL
CUALITY
ey IJ“}: COMMISSION ON ENVIRONMENTAL QUALITY .
LR A )TA%PPLICATION FOR USE DETERMINATION LB MAY 23 At § U3
FOr POLLUTION CONTROL PROPERTY
CHIEF CLERKS OFFICE

The Texas Commission on Envisnmental Quality {TCEQ) has the responsibility to determint whether o property is a poflution caniral propetty.
A person or patiticnl subdivision seeking u vse determination for peliulion Sontrel proporiy must complete the nisched application or ust i copy
or similar reproduction, Fav assisinee In compleling (his form vefer to the TCEQ puidelines dosvment, Properns Tax Exemptions for Polivion
Cuntrol Properne. as well as M TAC §17, nules goveming this pogram. For addilionnl assistunce please conlael the TCRQ Tax Relis! for
Pollwion Comral Property Progaun al {312) 239-634b ar {512)239-19172, The upplication slioukd be compleisd um} manlﬂd with the appmprsule
fee, t; TCEQ MC-214, Cishiers OfTioe, P.O, Box 13088, Austin, Texas 78713-3088. - -

L GENERAL INFORMATION
A, What is the type of ownership of this facility:
[ 7 Corporation [1 Sole Proprietor
[ ] Partnership [] Utility
[X] Limited Partnership [1 Other

B. Size of company: Number of Employees

[X] Ito99 [] 1,000t0 1,999

[] 100 to 499 (1 2,000 or more

[] 500to 999
C. Business Description: (Provide a brief description of the type of business or activity
at the facility):  Power genetation.

2. TYPE OF APPLICATION
A, [] Tier ) $150 Applicafion Fee.
B.[] Tier IT $1,000 Application Fee,
C.{7 Tier II1 $2.500 Application Fee,
d, [ X] Tier IV $500 Application Fee,
NOTE: Enclose a check or money order to the TCEQ along with the application to cover
the required fee.

3. NAME OF APPLICANT
A. Company Name: _Freeport Energy Center, L.P.
B. Mailing Address (Street or PO Box): 4100 Underwood Road
C. City, State, ZI1P:__Pagedena, TX 7507

4, PBYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
Name of Facility or Unit,_Freeport Energy Center, L.P.

Type of Mfy. Process or Service:_Electric Power Generation

Streei Address:_ 2301 ™. Brazosport Blvd

City, Stale, ZIP:__Freeport, TR 77541

E. Tracking Number Assigned by Applicant:

vows»

DOW RESTRICTED - For internal use only
TCEQ-00611 (December 2008) Fage 1 of 5
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turbine. This application is a Tier I'V application seeking a parial use determination for the
HRS5Gs and the enhanced steam turbines.

Provide the reason {or voor {ina) determination:

The Heat Recovery Steam Generators meel all of the requirements of Chapter 17. A positive use
determination based on the most appropriate formula should be issued for the Heat Recovery
Steam Generators. The most appropriate formula has been determined by the Executive Director.
A nepative determination should be issued for the steam turbine. The use of the sleam turbine
does not result in there being an envircamental benefif at the site.

Provide the language for the final determination,

A positive use determination of 100% for the two Heat Recovery Steam Generalors. A negative
delermination is issued for the steam turbine. The use of the steam turbine does not provide an
‘ environmenial benefit a1 the site. The steam turbine 1s not considered to be poilution control

equipment.

Highlight the required signarures and estabiish the appropriate due dates,
Reviewed: Mﬂmf'&{' W’ - Date Signed: 5%/:-@
Peer Reviewed: & c:'\/u,?_ T Crpoistans  Date Signed: 5 7 ¢&

Team Leader: Date Signed: s 4 / oy

; Section Manager: /%/Q)J% ate Signed: WA 1 203

Division Director: / Date Signed:  yiey | %008

AE 7137



evele plant. provides an envirommental benefit of reduced NOx emissions at the site, So there i5 4
Yes answer for Box 2, Since there 1s a rechuction in NOx emissions there is an environmental role
which is being met so there is a ves answer to Box 3. The steam turbine passes through Box 1 on
the Part B Decision Flow Chart with a yes answer. Since the use of the steam turbine does not

provide an environmenta) benefll at the site a no answer is the result of Box 2. The steam turbine

15 not eligible for a positive determination,
TIER I or IV APPLICATIONS
Does your caleulation agree with the applicants?

No. The application contains a proposed formula for calculating the poliution control value of the
HRSGs and the steam turbine. The formula is ouicome determinative, and its focus is not on the
pollution control aspect of the praperty. The Executive Director disagrees with this formula,

PROPERTY CATEGORIES AND COSTS

Is the table completed correctly? Has the applicant certified that all listed property became taxable
for the first time after Jannary 1, 19547 Is all information necessary for conducting the technical

review included.

The table was completed correctly. The applicant certified that all listed property became taxable
for the first time after January 1, 1994, All the information necessary for canducting the technical

review was included on the application.

TECHNICAL PEFICIENCIES

Is the application complete as received: Y If the application was not adisinistratively complete
exptain below when justifying the final decision in the final determination section. If the application

was not tachnically complete then;

Provide the language to be used in the Notice of Deficiency (NOD) letter:

Summarize the NOD response:

Provide the langonge used in the second NOD letler:
Swimmarize the second NOD response:

Provide the language used i the thied NOD Jetter:
Summarize the third NOD response:

FINAL DETERMINATICGN

If the property description has heen summarized enter the detailed properts description:

This facilitv has two thermally efficient beat recovery steam generators (HRSGs) and one steam

AE 7-138



TAX RELIEF FOR POLLUTION CONTROL PROPERTY: TECHNICAL REVIEW DOCUMENT
Reviewed By: RLH App.Noo 07 - 11969 Review Start Dater 4/8/2008

Company Name: BRAZOS VALLEY ENERGY LP
Facility Name!: BRAZOS VALLEY ENERGY
County: FORT BEND Qutstanding Fees: N
Baich/Youcher Number: B5(10156

ADMINISTRATIVE REVIEW
Administrative Complete Date:4/8/:2008

TIER LEYLEL :
What Tier is this application? The application was {lied as a Tier IV application. Is this the

appropriate jevel?

The property listed on this application, Heal Recovery Steam Generators and a steam turbine are
ilems B8 and B10 on the Equipment and Categories List. This application was filed as a Tier I'V,
Tier IV is the appropriate level for this application,

RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
The rule listed in the application is: 44 CFR 60.44Da
The appropriate rule is: 40 CFR 60.441)a

Lxplain why this is the appropriate rule?

40 CFR 60,Subpart DA Standards of Performance for New Stationary Sources. Standards of
performance for Electric Utility Steam Generating Units for Which Construction is Commenced
after September 18, 1978, This is an appropriate rule.

BRIEF DESCRIPTION OF PROPERTY
The property is described as;

This facility has two thermally efficient heal recovery steam’ generators (HRS Gs) and one steam
turbine, This application is a Tier I'V application seeking a partal use determination for the
HRSGs and the enhanced steant twrbines,

Is an adequate description and purpose of the property provided? Does it st the anticipated
environmental benefits? Are sketches and flow diagrams provided il needed?

An adequate description of the property was provided. and the purpose of the property was lisied.

The anticipated environmeinta) benefit is listed. Skelches and fow diagrams were provided.

DECISION FLOWCHART(3() TAC 17.15(a))
Mark the appropriaie bexes: Box 3 Box & Box 6(JV) Y Box 10111 Box 120 Box 13( 11

PART B DECISION FLOWCBART (17.15(h))
Mark the appropriate boxes: Box 1Y Box2 Y Bax3 Y

Deseribe how the property flowed through the Decision Flowchart:

Since the property is listed on Pan B of the Equipment & Categaries Lisi this property Jeaves the
Decision Flaw Chart at Box 6. 11 passes through Box 1 of the Parl B Decision Flow Charl with &

vesanswer, The tise o1 s pripert @z tombined Toule prast, as opposed to-having esimple= - -
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Buddy Garcia. Chaitman

Larn R. Saward. Commissioner
Bryvan W. Shaw. Ph.D.. Commissioner
Glenn Shanlde. Execurive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas In- Reducing and Preveming Poltution

March 28, 2008

CHIEF APPRAISER
FORT BEND COUNTY APPRAISAL DISTRICT

2801 B F TERRY BLYD
ROSENBERG TX 77471

This letter is 1o inform you that a Use Determination Application has been filed by:
BRAZOS YALLEY ENERGY LP
for:

BRAZOS VALLEY ENERGY
3440 LOCKWOOD RD
RICHMOND T 77469-

Appraisal District Account Number: 0348-00-000-0203-9(01

This facility is located in FORT BEND County.

A coniplele copy of the application is included with this letter. We recommend that a copy of this
application be shared with the person who conducis the appraisal of this property.

This application has been assigned a tracking number of 07 ~11969. Please contact the Tax
Relief {or Pollution Contro] Property Program al (512) 239-3100 if you have any questions.

Sincerely,
R
"{:"--- nf%“'é’—;‘
Ron Hatlelt

Tax Relief for Pollubon Control Properly Progiam

= e e 8 4 ottt - ot e g e et ..
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Budds Gavein. Chairmar,

Larry R Soward. Commivsivaer
Bryvan W Shaw, Ph.D. Cemnmiisxioner
Glenn Shanl:le. Evecnrive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

l'roveciing Texas by Redweing and Prevemting Pollution

April B, 2008

DUFF & PHELPS LLC
GREG MAXIM

919 CONGRESS #3450
AUSTIN TX 78701 -

This letter is to inform you that on 4/8/2008, Use Determination Application, 07-11969 (self
assigned tracking number DPBRAZOSYALLEY B), was declared 1o be administratively
complete. This application was filed for the following facility:

BRAZOS YALLEY ENERGY
3440 LOCK'WOOD RD
RICHMOND TX 77469

The nexl step in the Use Delenmination Applicalion process ig the technical review of the
application. If this is a Tier 1, IL, or 1l application the technical review will be completed within
sixty days of the administrative complete date, If this is a Tier IV application the technical
review will be completed within 30 days of the administrative complele date. If additional
technical mformation is required @ potice of deficiency Jetter (NOD) will be issued, The time
penod between the issuance of the NOD and the receipt of the response is nol counied in
determinating the Jength of the technical review . The TCEQ will notify you afler the technical
review has been completed, In accordance with the statute, the TCEQ has mailed a notice of
receipt of this Use Determination Application to the FORT BEND County Appraisal District.
Please contact the Tax Relief for Pollution Caontrol Properly Program at (512) 238-3100 if you

have any qucslions.

Sincerely,

a}lif‘ J/ ‘1{-.,, T e

Ron Hatleu
J'ax Rehef Tor Pollution Control Property Program

AE 7-141
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Buddy Garcia, Chairmar

Larrs R. Soward, Cennmissioner
Brvan W, Shaw. Ph.D.. Connmissioner
Glenn Shankle, Lxecurjve Dircetor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Prgtecting Tevuy by Reducing and Preveniing Polfuion

USE DETERMINATION

The Texas Commission op Environmental Qruality has reviewed Use Determination Application,
07-11969, filed by: :

BRAZOS VALLEY ENERGY LP
BRAZOS VALLEY ENERGY
© 3440 LOCKWQOOD RD
RICHMOND TX 77409

The pollution control property/project listed in the Use Determination Application is:

This facility has two thermally efficient heat recovery steam gencrators (HRSGs) and one
steam turbine. This application is a Tier TV application seeking & partial use determination
for The HRSGs and the enbanced steam turbines.

The oulcome of the review is:

A 100% positive use determination for the two Heat Recovery Steam Generators. This
equipment is considered t¢ be polintion control equipment and was installed to meei or
exceed federal or state regulations,

A pnegative delermination is issued for the steam turbine. The use of the steam turbine dues
nof pravide an environmental benefit at the site. The steam turbine is not considered to be

pellution control equipment,

et s /w:’(r/— Gitee F s d zZ
Executve Diveclor 1Dai
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Buddy Garcia. Chairman

Larrs R. Soward. Commissioner
Bryan W, Shaw. YLD Comuiiscioner
Glenb Shantle, Execirive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecring Texas by Reducing end Preventing Polfution

Muay 3. 2008

DUFF & PHELPS LLC
GREG MAXIM

919 CONGRESS #1450
AUSTIN, TX 2870]

This Jener is to mform you thal on 5/3/2008, the technical review of Uge Delermination
Applisation (17-11969 was completed. This applicalion is for:

BRAZOS VALLEY ENERGY L.P
BRAZOS YALLEY ENERGY
3440 LOCKWOOD RD
RICHMOND. TX 77469

The use determination is included with this letier. In order to requesi an exemption, a copy of this Use
Deiermination, along with a completed exemption requesi form #50-248 (can be found al
www.cpa.state.bi.us), must be provided to the Chief Appraiser of the appropriate appraisal district. This

request must be made by April 3.

House Bill 3121, enacted during the 77th Legislative Session, established a process for appealing o use
defermination. The Texas Commission on Environmentsl Quality (TCEQ) rules that implement the
appeats provess are gl 30 TAC 17,25, Pursuant to 17.25(a)(1), an appeal must be filed within 20 davs of
receipt of the use determination. Should you choose to appeg| the vse delermination. plesse submil a
copy of vour appeal fo the TCEQ Tax Reliel Tor Pollution Control Property program at the time of filing
the appeal with the Chiel Clerk of the commission.

W vou have any questions or requirg any additional information. please contact the Tax Reliel for

Fothmion Control Properh Program at {312 239-3|00),

Sincerely.
\>.a,.,fi’ b

David Greer
Team Leader. Pollulion Pravention
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Buddy Garcia. Chairmas

Larm R, Soward, Conunisyionar
Brvan W. Shaw, Ph.D.. Continlssioner
Glenn Shankle. Execurive Divecior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Proweciing Tevas by Redveing and Prevening Poliurion
May 1, 2008

CHIEF APPRAISER

FORT BEND COUNTY APPRALISAL DISTRICT
2801 BF TERRY BLVD

ROSENBERG, TX 77471

This letter is 1o inform you thal on 5/1/2008, a final detennination was issued with regard 10 Use
Determination application 07-11969, filed by:

BRAZOS VALLEY ENERGY LP
BRAZOS VALLEY ENERGY
3440 LOCKWQCOD RD
RICHMOND, TX 77469

A copy of the use delermination is included with this letter. House Bill 3121, enacted during the
77th Legislature Session, established a process for appealing a use determination. The Texas
Commission on Envirenmental Quality (TCEQ) rules that impiement the appeals process are at
30 TAC 17.25. Pursuani 1o 17.25(a)(1), an appea) must be filed within 20 days of receipt of the
use delermination. Should vou choose 1o appeal the use determination. please submit a copy of
your appeal 1o the TCEQ Tax Reliel for Pollution Cantrel Propesty program ai the time of filing
the appeal with the Chiel Clerk of the commission.

n orderto qualify for a tax exemption. the applicant must file an exemption request with your
appratsal disivicl. This exemption request musl be accappanied by a copy of the positive use
determination sssued by the TCEQ. 1 you have any questions reparding this Use Determination
or the appeals process, please call me at 512/239-31400.

Sincerely.

)3J b

L
David Greer
Team Leader. Pollution Prevenion
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I you have any questions regarding the Application or the information supplied with these
Applicalion, please contac! Greg Maxim of Duff & Phelps, LLC at {512} 671-5580 or ¢-rnail a1

gregory. maxim@duffandphelps.com.

Very truly yours,

DUFF & PH’)ELPS LLC
e ——f-d,
Signature: ?9 | /" ?L‘f\. (j
Name: | gMamm
Title: Direcior

Enclosures
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Grey Maxim

DUFEEPHELPS Direetor
Phaowe:(512) 671-5580

Mareh 20, 2008 gregorv.maxim@duffondphelps.com

TCEQ - Cashiers Office MC-214
Building A

12100 Park 35 Circle

Austin, Texas 78753

Subject:  Application for Use Determination for Pollution Control Property
Brazas Valley Energy - 3440 Lockwood Road Richmond, Texas 77469

Enclosed please find one application (the “Application™) for property tax exemptions for cestain
qualifying pollution control property ai the Brazos Valiey Energy Project (the “Facility’) in Fort

Bend County, Texas.

Pursuant to Title 30 of Chapter 17 of the Texas Administrative Code, the Application has been
prepared using the Texas Commission on Environmental Quality (“TCEQ™) Application for Use
Determination for Pollution Control Property. The enclosed application is 4 Tier IV

Application.

Submission of this Application is required as a process step mn the TCEQ’s pollution control
certification process for tax exemption of certain assets used in poliution control capacities
within the Facility, As outlined by the application instructions, the fee for this Tier IV
Application is $500. Enclosed please find a check for $300 for the Application processing,

The Application can be sunuparized as follows:

Property Description Estimated Cost
Tier TV See Attached Schedule $56,013,424

Please send one copy of the completed property tax exemption Use Determimation 1o the
fullowing addyess:

Dufl and Phelps LLC
cfo Greg Maxim
919 Congress Ave.
Suile 1450

Augtin, T 7870)
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TCEQ Decket Numbers
2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Ltd — Rusk County)
2008-0831-MIS-U (UD 07-11066/Freestone Power Generation, L.P, ~ Freestone County)
2008-0832-MI1S-U (UD 07-11071/Borger Energy Associates, L.P. — Hutchinson County)
2008-0849-MI1S-U (UD o7-11969 / Brazos Valley Energy, L.P. ~ Fort Bend County)
2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, L, P, — Brazoria County)
2008-0851-MIS-U {UD o07-11926/Navasota Wharton Energy Partners, L.P. — Wharton County)

Appeal of Executive Director’s Use
Determination Issue to
Tenaska Gateway Partners, Ltd;
Freestone Power Generation, L.P.;

Before the

Texas Commission

T L0 LD CEry L0 U0% L 407

Borger Energy Associates, L.P.; on
Brazos Valley Energy, LP.;
Freeport Energy Center, L.P.; and
Navasota Wharton Energy Partners, L.P Environmental Quality

Executive Director’s Request for Remand of Applications Submitied by Tenaska Gateway
Partners, Lid; Freestone Power Generation, L.P.; Borger Energy Associates, L.P'.; Brazos
Valley Energy, L.P.; Freeport Energy Center, L.P.; and Navasota Wharton Energy Partners,
L.P.

Pursnant to 30 TAC § 17.25(d), the Executive Director of the Texas Commission on
Environmental Quality requests that the General Council remand the above listed applications
for further processing.

Respectfully submitted,
Texas Commission on Environmental Quality

Zak Covar
Executive Director

Caroline Sweeney, Deputy Director
Office of Legal Services

Robert Martinez, Director
Environmental Law Division

Daniel Long, Staff Attorney
Environmental Law Division
State Bar No, 24032679
P.0. Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-5373

(512) 239-0606
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CERTIFICATE OF SERVICE

I certify that on June 1B, 2012, the original and 7 copies of the Executive Director's Request for
Remand of Applications Submitted by Tenaska Gateway Partners, Ltd; Freestone Power
Generation, L.P.; Borger Energy Associates, L.P.; Brazos Valley Energy, L.P,; Freeport Energy
Center, L.P.; and Navasota Wharton Energy Partners, L.P, was filed with the Office of the Chief
Clerk, Texas Commission on Environmental Quality, and was served by first-class mail, agency
mail, electronic mail, or facsimile to all persons on the attached mailing list,

Dol Loy

Daniel Long, Staff Attorney
Environmental Law Division
Texas Commission on Environmental Quality

2| ¥ugo
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Mailing List
TCEQ Docket Numbers
2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Pariners, L1d — Rusk County)
2008-0831-MIS-UJ (UD 07-11966/Freestone Power Generation, L,P, -~ Freestone County)

2008-0832-MIS-U (UD 07-11971/Borger Energy Associates, L.P. ~ Hutchinson County)

2008-0849-MI1S-U (UD o7-11969/Brazos Valley Energy, L.P. - Fort Bend County)

2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, L.P, — Brazoria County)
2008-0851-MIS-U (UD 07-11926/Navasota Wharton Energy Partners, L.P, ~ Wharton

County)
Appraisal Districts
Terry W. Decker, RRP/CTA/RTA Tylene Gamble
Chief Appraiser Chief Appraiser
Rusk County Appraisal District Wharton County Appraisal District
P. (. Box7y 308 East Milam Street

Henderson, Texas 75653-0007
903/657-3578 Fax 903/657-9073
tdecker@ ruskead.org

Bud Black, RPA/CTA

Chief Appraiser

Freestone Central Appraisal District
218 North Mount Street

Fairfield, Texas 75840
903/389-5510 Fax 03/489-5955
general.info@fresstoncad.org

TDiana Hoocks, RPA/RTA

Chief Appraiser

Hutchinson County Appraisal District
P, O. Box 5065

Borger, Texas 79008-5065
806/274-2204 Fax 806/273-3400
heads@amaonline.com

Glen Whitchead, RPA

Chief Appraiser

Fort Bend County Central Appraisal District
2801 B, F. Terry Blvd.

Rosenberg, Texas 77471-5600
281/5344-8623 Pax 281/762-0666
Glenwhitehead@fbead.org

Cheryl Evans

Chief Appraiser

Brazoria County Appraisal Disirict
500 North Chenango Street
Angleton, Texas 77515
979/849-7792 Fax 979/849-7984
bead@brazoriacad.org

‘Wharton, Texas 77488-4018

979/532-8031 Fax 079/532-5691
whartoncad@sbeglobal.net

Pritchard & Abbott, Inc.

Attn: Mr. C. Wayne Frazell
4900 Overton Commons Court
Fort Worth, Texas 76132-3687
817/0926-7861 Fax 817/927-5314
wirazell@pandai.com

Applicants:

David D. Johnson

Tenaska Gateway Partners, Ltd,
1044 N 115th St. Suite 400
Omaha, Nebraska 68154-4446
402/691-9500 Fax 402/691-9226

Freestone Power Generation, L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Borger Energy Associates, L.P.
7001 Boulevard 26, Suite 310
North Richland Hills, Texas 76180

Brazos Valley Energy, L.P,
717 Texas, Suite 1000
Houston, Texas 77002
Freeport Energy Center, L.P,

4100 Underwood Road
Pasadena, Texas 77507

3 [ P s .
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Navasota Wharton Energy Partners LP
403 Corporate Woods
Magnolia, Texas 77354

Greg Maxim

Dennis Deegear

Duff & Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701

512/671-5580 Fax 512/671~-5501
gregory.maxim@duffandphelps.com
dennis.deegar@duffandphelps.com

Justin Hyland

Leo Scherrer

717 Texas Avenue

Houston, Texas 77002
713/830-8873 Fax 713/830-8670
hylandj@ecalpine.com
Ischerrer@dow.com

Hugh 1, Landrom & Asgociates
Atin: Mr, Hugh L. Landrum, Jr,
12621 Featherwood, Suite 325
Houston, Texas 77034
281/484-7000 Fax 281/484-7272
hughjr@hughlandrum.com

Commigsion:

Blas Coy

TCEQ Office of Public Interest Counse] (MC
103)

P, O. Box 13087

Austin, Texas 78711-3087
512/239-6363 Fax 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk (MC 105)
P. 0. Box 13087

Austin, Texas 78711-3087
512/239-3300 Fax 512/230-3311
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TCEQ Docket Numbers
2008-0830-MIS-UJ (UD 077-11914/Tenaska Gateway Pariners, Ltd — Rusk County)
2008-0831-MIS-U (UD 07-11966/Freestone Power Generation, L.P. - Freestone County)
2008-0832-MIS-U (UD o7-11971/Borger Energy Associates, L.P. — Hutchinson County)
2008-0849-MI18-U (UD 07-11969/Brazos Valley Energy, L.P. — Fort Bend County)
2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, L.P, - Brazoria County)
2008-0851-MI8-U (UD 07-11926/Navasoia Wharton Energy Partners, L.P. — Wharton County)

Appeal of Execuitive Director’s Use
Determination Issue to
Tenaska Gateway Partuers, Ltd;
Freestone Power Generation, L.P,;
Borger Energy Associates, LP.;
Brazos Valley Energy, L.P.;
Freeport Energy Center, 1..P.; and
Navasota Wharton Energy Partners, L.P

g Before the

§

8§ Texas Commission

§

§ on

§

§

§ Environmental Quality

Executive Director’s Request for Remand of Applications Submitted by Tenaska Gateway
Partners, Lid; Freestone Power Generation, L.P.; Borger Energy Associates, L.P,; Brazos
Valley Energy, L.P.; Freeport Energy Center, L,P.; and Navasots Wharton Energy Partners,

L.P

Pursuant to 30 TAC § 17.25(d), the Executive Director of the Texas Commission on
Environmental Quality requests that the General Council remand the above listed applications

for further processing.

Respectfully submitted,
Texas Commdission or Environmental Quality

Zak Covar
Executive Director

Caroline Sweeney, Deputy Director
Office of Legal Services

Robert Martinez, Dirvector
Environmental Law Division

Daniel Long, Staff Attorney d‘
Environmental Law Division
State Bar No, 24092679

P.0, Box 13087, MC 173

Augtin, Texas 78711-3087

(512) 239-5373

{512) 239-0606
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CERTIFICATE OF SERVICE

I certify that on June 1B, 2012, the original and 7 copies of the Executive Director’s Request for
Remand of Applications Submitted by Tenaska Gateway Partners, Lid; Freestone Power
Generation, L.P.; Borger Energy Associates, L.P.; Brazos Valley Energy, L.P.; Freeport Energy
Center, L.P.; and Navasota Wharton Energy Partners, L.P, was filed with the Office of the Chief
Clerk, Texas Commission on Environmental Quality, and was served by first-class mail, agency
mail, electronic mail, or facsimile to all persons on the attached mailing list,

Dl By

Daniel Long, Staff Attorney
Environmental Law Division
Texas Commission on Environmental Quality
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Mailing List
TCEQ Docket Numbers
2008-0830-MIS-U (UD o7-11914/Tenaska Gateway Pariners, Ltd — Rusk County)
2008-0831-MI5-U (UD 07-11966/Freestone Power Generation, L, P, ~ Freestone County)

2008-0832-MIS-U (UD o7-11971/Borger Energy Associates, L.P, - Hutchinson County)

2008-0849-MIS-U (UD 07-11969/Brazos Valley Energy, L.P. - Fort Bend County)

2008-0850-MIS-U (UD 07-11994/Frecport Energy Center, L.P. — Brazoria County)
2008-0851-MIS-UJ (U} 07-11926/Navasota Wharton Energy Partners, L.P, — Wharton

County)
Appraisal Districls
Terry W. Decker, RRP/CTA/RTA Tylene Gamble
Chief Appraiser Chief Appraiser
Rusk County Appraisal District Wharton County Appraisal District
P, 0. Box7 308 East Milam Street

Henderson, Texas 76653-0007
9083/657-3578 Fax 903/657-9073
1decker@ ruskcad.org

Bud Black, RPA/CTA

Chief Appraiser

Freestone Central Appraisal District
218 North Mount Street

Fairfield, Texas 75840
903/389-5510 Fax 903/389-5955
general.info@freestoncad.org

Diana Hooks, RPA/RTA

Chief Appraiser

Hutchinson County Appraisal District
P. 0. Box 5065

Borger, Texas 79008-5065
806/274-2204 Fax B06/273-3400
head3@amaonline.com

Glen Whitehead, RPA

Chief Appraiser

Fort Bend County Central Appraisal District
2801 B, F. Terry Blvd,

Rosenberg, Texas 77471-5600
281/344-8623 Pax 281/762-9666
Glenwhitehead@fbead.org

Cheryl Evans

Chief Appraiser

Brazoria County Appraisal District
500 North Chenango Street
Angleton, Texas 77515
979/849-7792 Fax 979/849-7984
bead@brazoriacad.org

Wharton, Texas 77488-4018

979/532-8931 Fax 970/532-5691
whartoncad @sheglobal.net

Pritchard & Abbott, Inc,

Attn: Mr, C, Wayne Frazell
4900 Qverton Commions Court
Fort Warth, Texas 76132-3687
817/926-7861 Fax 817/927-5314
wirazell@pandai.com

Applicants:

David D, Johnson

Tenaska Gateway Partners, Lid,
1044 N 115th St, Suite 400
Omaha, Nebraska 68154-4446
402/691-9500 Fax 402/6091-9226

Freestone Power Generation, 1.P.
717 Texas, Suite 1000
Houston, Texas 77002

Borger Energy Associates, L.P.
7001 Boulevard 26, Suite 310
North Richland Hills, Texas 76180

Brazos Valley Energy, L.P,
717 Texas, Suite 1000
Houston, Texas 77002
Freeport Energy Center, L.P,

4100 Underwood Road
Pasadena, Texas 77507
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Navasota Wharton ¥nergy Partners LP
403 Corporate Woods
Magnolia, Texas 77354

Greg Maxim

Dennis Deegear

Duff & Phelps LI.C

019 Congress Ave., Suite 1450
Austin, Texas 78701

512/671-5580 Fax 512/671-5501
gregory. maxim@duffandphelps.com
dennis.deegar@duffandphelps,com

Justin Hyland

Leo Scherrer

717 Texas Avenue

Houston, Texas 77002
713/830-8873 Fax 713/830-8670
hylandi@calpine.com

Ischerrer @dow.com

Hugh L. Landrum & Associates
At Mr. Hugh L. Landrum, Jr.
12621 Featherwood, Suite 325
Houston, Texas 77034
281/484~7000 Fax 281/484-7272
hughjr@hughlandrum.com

Blas Coy

TCRQ Office of Public Interest Counsel (MC

103)

P. 0. Box 13087

Austin, Texas 78711-3087
512/289-6363 Fax 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clark (MC 105)
P. O. Box 13087

Austin, Texas 787113087
512/236-3300 Fax 512/236-3311

g ¥upge
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B WL Rlery, PhUD, Chefraen
Carlos Tnbinsteln, Commissivner
i Salar, Commissloner

Zaz Covar, Excortive Divscter

TEXAS COMMISSION ON ENVIRONMENTAL (JUALITY

Protecitrtg: Texas Fy Redusing ond Prevaniig Deileion
June 29,2012

To:  Persons on the attached service list (by mail and facsimile as indicated)

Re: Request for remand of Prop 2 Use Determination Application Nos, 07-11914, (7-11966, 07-11971, 07-
11969, 07-11994, and 07-11926 submitted under TCEQ Docket Nos, 2008-0830-MIS-U; 2008-0831-
MIS-U; 2008-0832-M13-U, 2008-0849-M13-UJ; 2008-0850-MIS-U; and 2008-0851-MI18-U.

On June 18, 2012, the Executive Director (ED) filed 2 request (served on each of the parties for the
respective use determination appeals) under 30 TAC § 17.25(d) for remand of the following use determination
applications for further processing,

Application No, 07-11914, Tenaska Gateway Partners, Lid, Rusk County (TCEQ Docket No. 2008-

0830-MIS-U};

Application No, 07-11966, Freestone Power Generation, L.P., Freestone County {TCEQ Docket No,

2008-0831-MIS-U);

Application No, 07-11971, Borger Energy Associates, L.P., Huichinson County {TCEQ Daocket No,

2008-0832-MIS-U);

Application No. 07-11969, Brazos Valley Energy Center, L.P., Fort Bend County (TCEQ Docket

No. 2008-0849-MIS-L;

Application No. 07-11994, Freeport Energy Center, L.P.,, Brazoria County (TCEQ Docket No.
2008-0850-MIS-1); and

Application No. 07-11926, Navasota Wharton Energy Partners, L.P., Wharton County (TCEQ"
Docket No. 2008-0851-M1S-U).

Section 17.25(d) provides that “the general counsel may remand a matter from the commission’s agenda
to the executive director if the executive director ... requests a remand.” Pursuant to 30 TAC § 17.25(d), this
letter grants the ED’s request to remand the above-listed applications to the ED for further processing, The
General Counsel notes that any revised use determination that may subsequently be issued by the ED will be
subject to the appeals process set forth in § 17,25 of the Commission’s rules.

If you have any questions about this matter, please contact Jim Rizk, Assistant General Counsel, at
512/239-5530.

Very truly yours,

f& Ce;/h:mx

J.es Trabman
General Counsel

Mailing List

EXHIBIT 9
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Mailing List
Prop 2 Use Determination Application
Nos. 07-11914, 07-11966, 07-11971, 07-11969, 07-11994, and (7-11926
TCEQ Docket Nos, 2008-0830-MIS-U; 2008-083 1-MI8-U; 2008-0832-MIS-U;
2008-0849-M18-U; Z008-0850-018-1J; and 2008-0851-MIS-U

Terry W. Decker, RRP/CTA/RTA
Chief Appraiser

Rusk County Appraisal District
P.O. Box 7

Henderson, Texas 75653-0007
903/657-3578 FAX 903/657-9073
tdecker@ruskcad.org

Bud Black, RPA/CTA

Chief Appraiser

Freestone Central Appraisal District
218 North Mount Steeet

Fairfield, Texas 75840
903/389-5510 FAX 903/389-5955
general.info@frecstoncad.org

Diana Hooks, RPA/RTA

Chief Appraiser

Hutehinson County Appraisal District
P.O. Box 5065

Borger, Texas 79008-5065
806/274-2294 FAX 806/273-3400
head3@amaonline.com

Glen Whitehead, RPA

Chief Appraiser

Fort Bend County Central Appraisal District
2801 B. ¥. Terry Blvd.

Rosenberg, Texas 774715600
281/344-8623 FAX 281/762-9666
glenwhitehead@fbead org

Cheryl Evans

Chief Appraiser

Brazoria County Appraisal District
500 North Chenango Street
Angleton, Texas 775135
979/849-7792 FAX 975/849-7984
bead@brazoriacad.org

Tylene Gamble

Chief Appraiser

Wharton County Appraisal District
308 East Milam Street

Wharton, Texas 77488-4918
979/532-8931 FAX 979/532-5691
whartoncad @sbeglobal net

Pritchard & Abbott, Inc.

Attn: Mr, C. Wayne Frazell

4900 Overton Commons Cowrt
Fort Wozth, Texas 76132-3687
817/926-7861 FAX 817/927-5314
wirazell@pandai.com

David D, Johnson

Tenaska Gateway Partners, Ltd,
1044 N 115" St., Suite 400
Omaha, Nebraska 68154-4446
402/691-9500 FAX 402/691-9226

Freestone Power Generation, L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Borger Energy Associates, L.P.
7001 Boulevard 26, Suite 310
North Richland Hills, Texas 76180

Brazos Valley Energy, L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Ireeport Energy Center, L.P.
4100 Underwood Road
Pasadena, Texas 77507

Navasota Wharton Energy Partners LP

403 Corporate Woods
Magnolia, Texas 77354
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Greg Maxim

Dennis Deegear

Duff & Phelps LLC

919 Congtess Ave., Suite 1450
Austin, Texas 78701

512/671-5580 FAX 512/671-5501
gregrory maxim@duffandphelps.com
dennis.deegar@duffandphelps.com

Justin Hyland

Leo Scherrer

717 Texas Avenue

Houston, Texas 77002
713/830-8873 FAX 713/830-8670
hylandj@ecalpine.com
Ischetter@dow.com

Hugh L. Landrum & Associates
Attn: Mr. Hugh L. Landrum, Jr.
12621 Featherwood, Suite 335
Houston, Texas 77034
281/484-7000 FAX 281/484-7272
bughjr@hughlandrum.com

Daniel Long

TCEQ Environmental Law Division MC 173
P.O. Box 13087

Aunstin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Susana M. Hildebrand, P.E.

TCEQ Chief Engineer’s Office MC 168
P.0O. Box 13087

Austin, Texas 78711-3087
512/239-4900 FAX 512/239-6188

Chance Goodin

'TCEQ Chief Engineer’s Office MC 206
P.0, Box. 13087

Austin, Texas 78711-3087
51212396335 FAX 512/239-6188

Robert Martinez

TCEQ Environmental Law Division MC 173
P.0. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-06086

Blas Coy

TCEQ Office of Public Interest Counsel MC 103
P.O. Box 13087

Ausgtin, Texas 78711-3087

512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of Chief Clerk MC 105
P.0O. Box 13087

Austin, Texas 78711-3087
512/239.3300 FAX 512/239-3311
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Brynn W. SBhaw, Ph.D., Chatrman
Carlos Rubiustein, Comumissinnar
Toby Baker, Commissioner

Zak Covar, Executtive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALTTY
Protecting Fexas by Reducing end Preventing Polhition

July 10, 2012

Mr. David D. Johnson

Direetor of Tax and Finance
Tenaska, Ine.

1044 North 1150 Sireet, Suite 400
Omaha, NE 681544446

Re:  Notice of Negative Use Determination
‘Tenaska Gateway Partners, Ltd.
Tenaska Gateway Generating Station
State Highway 315
Mt. Enterprise (Rusk County)
Application Number: o7-11014; Tracking Number: GATEWAY-2008-1

Dear Mr. Johnson:

This letter responds to Tenaska Gateway Partners, Ltd's Application for Use Determination for the
Tenaska Gateway Generating Station, remanded to the executive director on June 29, 2012, purstant to
the Texas Commission on Environunental Quality's (TCEQ) Tax Relisf for Pollution Control Property
Program :

The TCEQ has completed the review for application #07-11914 and has issued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC) §17.4 and
§17.6. Heat recovery steam generators are used solely for production and, therefore, are not eligible for
a positive use determination,

Please be advised that a Negative Use Detertnination may be appealed. The appeal must be filed with the
TCEQ Chief Clerk within 20 days after the receipt of this letter in accordance with 30 TAC §17.25.

If you have questions regarding this letter or need further assistance, please contact Ronald Hatlett of
the Tax Relief for Pollution Control Property Program by telephone at (512) 239-6848, by e~-mail at
ronald.hatlett@icveq.texas.gov, ox write to the Texas Comumission on Environmental Quality, Tax Relief
for Pollution Control Property Program, MC-110, P.0. Box 13087, Austin, Texas 78711-308.

Sincerely,

Chance Goodin, Team Leader
Stationary Source Programs
Air Quality Division

P.O. Box 13087 + Anstin, Texas 78711-3087 + 512-230-1000 - www,tceq.state.trus

How is our customer service? www.tceq.texas gov/ goto/enstomersitrvey
prlnted on recyeled paper

EXHIBIT 10
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Mr. David Johnson

Page 2
July 10, 2012

CG/RH

cc: Chief Appraiser, Rusk County Appraisal District, PO Box 7, Henderson, T'exas 75652-0007
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Race |ved 13
07/80/2012 18:44 FAX 2102707205 Fulbright and Jawurs
r———

2 2012 04:450m

-

FULBRIGHT
& Jaworski LLP '

Alsgenryr st an

300 Convent Street, Snile 2100 1 Sun Antooly, Texns 78205-3702
ehitywerghfifleightewas » iveels 21 370 7144 » Mahy 2000334 G875« Vaesimides 200 320 7205

July 30, 2012

*

<
s
5

Bridget €. Bohae

Chief Cletk

Texas Consmigsion om Environmental Quality
P, O, Box 13087

Austin, Texas 78711-3087

Re:  Use Determingtion Applicotion Ne, 07-11914
TCEQ Docket No, 2008-0830-M15-U
Tevuska Gateway Generation Station
Appeal of Parported Negative Use Determination

=
361320 SHEID 4380
So 4 W O€ W I

Dear Ms. Bohae:

We represent Tenaska Gatewoy Partners, Lid. iTenasku}. the applicent in the above-relerenced
madler, Qur client is in receipt of the July 10, 2012 letter from Chance Coodin in which he
purports to issuc @ nepative use detenmipation on behulf of the Bxcewive Divector for elther (he
entirety of Tenuska's application or partially for the three heat recovery steam generators
(HRSGs) included in the application. This July 10, 2012 Jetter was scrved withow an
necompanying document signed by the Bxecutive Direttor,

A

'TdiNQ’i“iNDﬁW\:
S

B 002/004

3 NOD

D

Porsvant lo 30 Tex. Admin, Code § 17.25()(2)(A), Tonoska files this nppeal of the porporied
nezative use determination, and it docs so wilhoul waiving its dghi 10 conlest whether or hot The

Exeeutive Director’s presumed agent has in foct Issued & lawful negative use determination, The

information required under 30 Tex. Admin, Cude § 17.25(b) is a3 {oliows:

(1) provide the nmue, address, and daytime telephone nomber of (he persen whe files
the appeal:

The undersigned is filing this appeal on behall of Tenaska, All vorrespondence for (his appenl
should be sent 1o the following:

Edward Klicwor

Fulbright & Jaworski 1..0..P.

300 Convenl Strect, Suls 2100

Sun Antonie, Texus 78205-3792
Tolephone: (210) 270-7144

Fax: (2103 270-72035

Email: ekliowor@lulbrighi.com

HSthat i)
AUUTE - BELING - DALLAY « O BVHER « JUBAL+ HONG ROHG @ HUUSTON - LORTON » LOS ARGTLCG » MINNCAPOLS
WLNEH « HEW ¥ RK 1 BTS00 GOV T HIINTS « [9YATHY « BAX AHTORID « 5T, LOUIS - WASIHNDTON D1

iy futlpinden codnt
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Bridget C. Bohac
July 25,2012
Page 2

(2)  give the name and address of the entity to which the use determination was issued;

Tenaska Gateway Partners, Ltd.
1044 N. 115" Street, Suite 400
Omaha, NE 681544444

(3)  provide the use determination application number for the application for which the
use determination was issued;

Use Determination Application 07-11914
“ request commission consideration of the use determination; and

This letter is a formal request to the Commission for consideration of the purported negative use
determination.

(5)  explain the basis for the appeal,

In 2008, Tenaska applied for a pollution contro! use determination for an enhanced steam turbine
combined with three HRSGs at its Gateway facility, which is a natural gas-fueled, combined-
cycle clectric generating station. Tenaska's equipment meets or exceeds regulations issued by
environmental agencies to control or reduce air pollution, See, e.g., 30 Tex. Admin. Code
§ 117.3010; § 106.512; 40 CFR. 60.44 subpart DA & DB; 40 C.F.R. § 50.11.

Specifically, the equipment’s increased thermal efficiency, as compated to a traditional steam
boiler unit, reduces the fuel needs for the same power output, while emitting no additional air
emissions such as nitrogen oxides (NOx). In addition, the duct burners inside the HRSGs, as
designed, may further reduce plant air emissions with additional NOx controls, but such air
emissions reductions occur in addition to the efficiency-based reductions.

In 2008, the Bxecutive Director granted a 100% positive use determination for Tenaska’s HRSGs
while issuing & negative use determination for its steam turbines.

However, Rusk County Appraisal District appealed to the Commission regarding the positive use
determination issued for the Gateway facility, and that appeal eventually resulted in the July 10,
2012 letter that purports to issue a negative use determination on Tenaska's application,

In 2008, the Executive Director correctly applied the law to Tenaska’s facility, as well as to

many other similar facilities, In 2012, the Executive Director failed to correctly interpret the

controlling statute and applicable regulations. Among other things,

» The Executive Director has not lawfully issued a negative use determination.

» The Executive Director misunderstands the nature, function, and pollution control benefits of
Tenaska’s HRSGs. The Executive Director has failed to offer a reasoned and timely

865944123
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Bridget C, Bohac
July 25, 2012
Papge 3

explanation for finding 0% poliution control and for rejecting Tenaska’s justifiable
expectations that its equipment was 100% pollution contro| property as properly determined
in 2008.

* The HRSGs at Tenaska’s facility satisfy the statutory definition of 100% pollution control
and otherwise fully comply with applicable regulations. Alternatively, the HRSGs are
entitled to a partial use determination. :

* The Executive Director has applied the wrong administrative rules, On January 1, 2008,
Tenaska was entitled to a 100% positive use determination under Tier II. Alternatively, the
appropriate administrative rules were those in effect when Tenaska filed its application, The
2019 rules are invalid and have no force or effect relative to Tenaska's application, As
applied to Tenaska, the 2010 rules are unconstitutional because they are an unconstitutional
retroactive application of law and violate both due process and equal protection,

¢ The Executive Director has acted arbitrarily and capriciously, has treated similar property in
conflicting ways despite statutory and constitutional prohibitions to the contrary, and has
deprived Tenaska of due process and equal protection.

We look forward to briefing this matter in full and would greatly appreciate the opportunity to
address the Commission in person.

Please note that we are providing copies of this netice of appeal to the individuals and entities
identified on the Commission’s mailing list from Docket No. 2008-0830-MIS-U.

Very truly yours,

Ftrwniol o> DL~

Bdward Kliewer Il gof /L pummué)o

EK/sbe Qmmv ‘7‘(,‘“2“0%"
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TCEQ Docket No. 2008-0830-MIS-U

In The Texas Commission on Environmental Quality

APPEAL OF THE EXECUTIVE DIRECTOR'S NEGATIVE USE DETERMINATION
ISSUED TO TENASKA GATEWAY PARTNERS, LTD.
FOR THE TENASKA GATEWAY GENERATING STATION

USE DETERMINATION APPLICATION NoO. 07-11914

AFFIDAVIT OF RHONDA GUERINGER
(EXIIBIT “B” TO REPLY BRIEF OF APPELLANT,
TENASKA GATEWAY PARTNERS, LTD.)

FULBRIGHT & JAWORSKI L.L.P.
Edward Kliewer I11

State Bar No. 11570500
Thomas A. Countryman

State Bar No. 04888100
Rosemary Kanusky

State Bar No. 00790999
300 Convent, Suite 2200
San Antonio, Texas 78205
Telephone: 210.224.5575
Telecopier: 210.270.7205

Counsel for Appellant, Tenaska Gateway Partners, Lid.

TESTIMONY REQUESTED
(30 TEX. ADMIN. CODE§ 17.25(d)(1))
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STATE OF TEXAS )

)
COUNTY OF BEXAR )

BEFORE ME, the undersigned authority, personally appeared RHONDA GUERINGER,
a person known by me to be fully competent and qualified in all respects to make this Affidavit,
who, after being by me first duly sworn, deposed as follows:

1.

[ am a paralegal with Fulbright & Jaworski L.L.P., the law firm representing
Applicant/Appellant Tenaska Gateway Partners, Ltd. (“Tenaska Gateway™). I am over twenty-
one (21) years of age, of sound mind, and have never been convicted of a felony or other crime
involving moral turpitude. T am folly competent, authorized and qualified to meake this Affidavit,
and the information set forth herein is based upon my own personal knowledge gained while in
the course and scope of my involvement with Tenaska Gateway and while investigating facts
pertinent to this appeal. —

2,

This Affidavit is made in support of Tenaska Gateway’s Use Determination Application
No. 07-11914 (“Application™) seeking a Positive Use Determination (and related ad valorem
property tax exemption) for Tenaska Gateway’s heat recovery steam generators (“HRSGs™); and
in response to, and appeal of, the 100% Negative Use Determination on the Application which
was ultimately rendered by the Executive Director (“ED™) of the Texas Commission on
Environmental Quality (“TCEQ”).

3.

In the course and scope of my investigation of facts pertinent to this appeal, I obtained
froro the TCEQ’s own website, copies of 100% Positive Use Determinations for HRSGs issued
by or on behalf of the TCEQ Executive Director (“ED”) on behalf of TCEQ, owned and/or
operated by each of the following:

1 Bastrop Energy Partners Lp!
2. Baytown Energy Center Lp?
3. Calpine Corporation — Magic Valley3
4 Channel Energy Center, Lp*

! A tme copy of the TCEQ’s Positive Use Determination letter to Bastrop Enerpy Partners LP dated May 1,
2008, is attached as Exhibit “1” and incorporated hercin for reference purposes,
? A true copy of the TCEQ’s Positive Use Determination lstter to Baytown Energy Center LP dated May 1,
2008, is attached as Exhibit “2” and incorporated herein for reference purposes.

A true copy of the TCEQ’s Positive Use Determination letter to Calpine Corporation — Magic Valley dated
May 1, 2008, is attached ag Exhibit “3” and incorporated herein for reference purposes.
! A true copy of the TCEQ s Positive Use Detennination letter to Channel Energy Center, LP dated May 1,
2008, is attached as Exhibit 4" and incorporated herein for reference purposes.



5. Corpus Christi Cogeneration LP’
0. Deer Park Energy Center Lp®

7. Florida Power and Li ght (FPLE Forney Power Plant)’
8. Frontera Generation LP®
9. Gentex Power Corpmahon

10. GS Electric Generating Cooperatwe Inc. (and Denver City Energy Assoc., LP)
11. Guadalupe Power Partners LP"

12, Lamar Power Partuers, LP 12

13. Navasota Odessa Energy Partners Lpt

14, NRG Texas Power - Wharton'

15.  NRG Texas-Cedar Bayou 1"

16. Odessa-Ector Power Partners, LP 16

17.  Pasadena Cogeneration'’

18.  Rio Nogales Power Project LP'®

19.  Tenaska Frontier Partners, Ltd!

s A true copy of the TCEQ’s Positive Use Determination letter to Cotpus Christi Cogeneration LP dated
May 1, 2008, is attached as Exhibit “5” and incorporated herein for reference purposes.
é A true copy of the TCEQ's Positive Use Determination letter to Deer Park Energy Center LP dated May 1,

2008, is attached as Exhibit “6” and incorporated hersin for reference purposes.

A true copy of the TCEQ’s Positive Use Determination letter to Florida Power and Light (FPLE Fomey
LP) dated May 1, 2008, is attached as Exhibit “7” and incorporated herein for reference purposes.

A true copy of the TCEQ's Positive Use Delermination letter to Frontera Generation LP dated May 1,
2008, is attached as Exhibit “8” and incorporaled herein for reference purposes.

A true copy of the TCEQs Positive Use Determination lsiter to Gentex Power Corporation dated May 1,
2008, is attached as Exhibit “9” and incorporated herein for refetence purpaoses. ’
1o A true copy of the TCEQ s Positive Use Determination letter to G3 Electrical Generating Cooperative Inc,
d*lted May 1, 2008, is attached as Exhibit “10” and incorporaled herein for reference purposes.

A true copy of the TCEQ’s Positive Use Determination letter to Guadalupe Power Partners LP dated
May 1, 2008, is attached as Exhibit “11” and incorporated herein for reference purposes.

A true copy of the TCEQ’s Positive Use Determination letier to Lamar Power Partners, LP <dated May 1,
2008, is attached as Exhibit “12" and incorporated herein for reference purposes.
” A true copy of the TCEQ’s Positive Use Determination letter to Navasota Odessa Energy Partners LP
dated May 1, 2008, is attached as Exhibit #13” and incorporated herein for reference purposes.

A true copy of the TCEQ’s Positive Use Determination letier (o NRG Texas Power LLC dated May 1,
2008 is attached as Exhibit “14™ and incorporated hergin for reference purposes.

A true copy of the TCE(Ys Positive Use Determination letter to NRG Texas Power LLC dated May 1,
2008, is attached as Exhibit “15” and incorporated herein for reference purposes,

A trze copy of the TCEQ’s Pogitive Use Determination letter to (3dessa-Ector Power Partners, LP dated
May 1, 2008, is attached as Exlibit “16” and incorporated herein for reference purposes.
4 A true copy of the TCEQ's Positive Use Determination letter to Pasadena Cogeneration dated May 1, 2008,
is atiached as Exhibit *17" and incorperated herein for reference purposes.
! A true copy of the TCEQ’s Positive Use Determination letter to Rio Nogales Power Projest LP dated
May I, 2008, is attached as Exhibit “18” and incorporated herein for reference purposes.
19 A true copy of the TCEQ’s Positive Usc Determination letter to Tenaska Frontier Parlners Lid. dated
May 1, 2008, is attached as Exhibit “19” and incorporated herein for reference purposes.

B-3



4.

Also, in the course and scope of my investigation of facts pertinent to this appeal, 1
obtained, from the TCEQ®s own website, true copies of the following documents:

1. Agenda of the Texas Commission on Environmental Quality, dated February 25,
2009, that references (on page 4, ltem 7) the six Tier IV appealed use determinations issued by
the Executive Director regarding Tenaska Gateway Partners, Ltd., Freestone Power Generation
LP, Borger Energy Associates, LP, Brazos Valley Energy L.P., Freeport Energy Center, L.P.,
and Navasota Wharton Energy Partners LP, and states the item is continued to a future agenda to
be determined by the Office of the General Counsel 2

2. Minutes of the Tax Relief for Pollution Control Property Advisory Committee
Meeting, dated February 15, 2012, that references {on page 2, No. 1. Old Business) Mr Don
Lee’s request for an update on the HRSG applications, and Mr. Minor Hibbs’ response.’ This
appears to have been the most recent TCEQ meeting prior to June 29, 2012, to discuss this
appeal, and it shows that the subject Application affirmatively was not on TCEQ’s agenda at the
time.

3. 1 have made a diligent search of TCEQ’s Agendas on its website, and when
remand of this malter was ostensibly authorized by TCEQ’s General Counsel on June 29, 2012,
neither the subject Application nor its appeal appears to have been on any current or pending

TCEQ Agenda.
MMW‘}T\

Further Affiant sayeth not.

- Rhonda Guerﬁgcr

SUBSCRIBED AND SWORN TO BEFORE ME, the undersigned avthority, on this, 3&222 day

of October, 2012,
" Notery publc % \% m/\/ )QZO
State of Texas

Otary Pubhf{*iﬁb

M A true and correct copy of the Agenda dated February 25, 2009, is attached as Exhibit “207 and incorporated
ferein for reference purposes.
M A true and correct copy of the Minutes dated February 15, 2012, are attached as Exhibit “217 and incorporated
herein for reference purposes.
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Buddy (arcia, Chaitman .

Larry K. Soward, Conmifssioner
Bryan W. Shaw, Ph.D., Commissianer
Glenn Shankle, Execulfve Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

- Protecting Tases by Redueing and Preventing Poltution

-~ USE DETERMINATION

‘The Texas Corpmission on Bnviromuental Quality has reviewsd Use Determination Application,
07-12001, filed by

BASTROP ENERGY PARTNERS LP
BASTROP GENERATION PLANT
125 OLD BASTROP RD L
CEDAR CREEK TX 78612 LR

& pollution controt property/project listed in the Use Determination Application i

This Ineility Yins two combustion turbiiie génerators colipled with two thermally effieient
heat rédovery s(eath generalors (HRSGs) and one steam turbine. This application is 2 Tier
1V applieation seeking a use determinstion for the HRSGs and the steam turbinc. The

application requests 4 Tier I'V determination.

The oulcome of the review is;

A 100% positive use determination for the two JHeal Recovery Steam Generators. This
equipment is considersd o be pollution conirel equipment aud wag insialled to meet or
exceed federal or state yepnlations.

A negative determination is issued for the steam turbine, The use of thie steam turbine does
not pravide an environmental benefit at the site. The steam turbine is noi considered to be

pailution confrol equipment. .,

iy Sozdeg

Daie

EXHIBIT 1

PO, Box 13087 + Austiv. Texas 78711-3087 ¢+ 512-235-1000 » Internel nddress: www.iceq.siale.by.us

pimies pueenreled proty pae st -Desd i,
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Bkl iy Gargla, Chairfinn

Lasry R, Sowavd, Cominlssioner
Bryam W. Shaw, P, Commlssloner
Glenn Shankle, Bxeethie Divector

cr
A e——

TEXAS COMMIZSION ON ENVIRONMENTAL QUALITY
Protecting Taxas by Reduaing and Prevemitng Pollation

USE DETERMINATION :

The Taxas Commission on Bavironments] Quality has reviewed Use Neterminatton Appliostion,
07-11970, filed by,

BAYTOWN ENEREY CENTER LP

BAYTO'WN ENERGY CENTER LP
8605 BM 1405 ROAD
BAYTOWNTX 77521

The pOHutioi; centro) propetty/project Hsted in the Use Detormination AppHcation is;

This facitity has firee thermally efflelont heat recovery stenm generators (HRSGs) and one
steam forbine, This appliention is & Tler IV appleation scoking a partial use deferminatlon
fur the FIRSCs and the enhoneed slearn torbines, *

The outconis of the review is

A 100% posifive nae dotermination for the tree Hont Reoovery Steam Gonersioxs, Thiy
equdpxent is.considered to be pollution conirol equipntent and yap installed to mect or
exceed fedoral or state rogulations,

A negative detersination i issued for the steam turbina, The yse of the steam torhine does
not provide an enviroamental benefftaf the sife, The siean furbine is not considerod ta he
pollution confrod oguipmont,

/%7 EE AT ,},(

Datd

Treentive Director

EXHIBIT 2

P.O. Box 1087 » Austin, Texps 787J 13087 1+ 512-239-7000 + Tntened ndress; www. oo stie,ix. 08
prleteal on secyolad pater aelig o bhaerd Ink
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Duddy Garoi, Chalmman

Lawey R, Sewand, Connmissioner
Brym W. Show, PhD., Commissione:
Glonn Sk, Bxecutive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Tevas by Redwelng und Preventing Poilutlon
5

USE DETERMINATION

a

The Texas Commission on Environmental Quality Ims reviswed Use Delerminntion Applieation,
07-11965, filed by

CALPINE CORPORATION
CALPIME MAGIC VALLEY GENERATION

3333 NMCOLLRD
EDINIURG TH 78539

The pollntion sonteol property/projest listed in the Use Determinaton Application s:

This faciiity has two thermally efficiont lroaf recovery stenm generators (HIRBGs) and ons

stewm forDine, This appliention is a Tler XY application seoliing a partial use determinntion
{or the AREGs and the enhanced stepm turblnzs,

Tho outeome of the review Is;

A.100% positive ise determination for the two Heaf Recovery Steam Genoyators, This
equipment iy considored fo bo pollutlan eontrol squipment and wag instniled to mest or

exesed federal or state regulations, .

A nopative detorruinntion e fpsued for #he stoum turbine, The nze of the steam turbine does
not provide sn envirommental booefit at the gite. The stemn furhine iz not congidersd tohe

polluiion control equipment,

. //;q..-,ﬁ" Zoa s

Precutive Ditestss ~ it

EXHIBIT 3

[%.0. Box 13087 + Avstly, Texan 7871 ).8087 + 512-239-1000 + hsternet address: www.toeq,siaie,x.us
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Buddy Garcha, Chatrman

Ly R. Soward, Comnisstoner
Bryan W. Shawe, Ph.ID., Counnrissioner
Glenn Shankle. Executive Dirociar

. TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Profecting Texas by Redneig and Proventing Pollutlon

USE DETERMINATION

The Pipass Cornunitision soibyimmgnig] Sl N ridowed Wit Esmminnsios.Applicaam,
07-12056, filed by:

! CRANNEL BNERGY CENTER LP "oy : .
‘ CHANNEL ENERGY CENTER LP

12000 LAWNDALE LCR GT 5

PASADEMNA TX 77017

The pollution control property/project listed It the Use Determination Application is:

This facility has two thermally sificient heat rocovery steam generafors (HHRSGs) and one
stenm turbine. This appiieation is a Tier IV application secking a partial use determination

for the HRSGs and the snhanced steam turbine s

The ouleome of the review is;
A 100% pnéiti\"e use determination for the two Hent Réeovery Steam Generators. This
equipment is ronsidered {o he polintion control equipment and was installed te meet or
| exceed federal or state regnlations.

A negative deferminntion 15 issued for the steam turbine. Fhe use of the steam Kirbine does
\ not provide an ervironmental benefit at fhe site, The steant turbine is pot considered to be
pollution centrol equipment,

EXHIBIT 4

P.0O. Box 13087 + Austin, Texas 7RI11-3087 » A12-239-1000 - Inlerast uddrcss:.\vww.lcﬂq.slalu.Ix.us

stohal o e el gager veip sonclused il
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Buddy Garcis, Chairmas

Lary R, Soward, Commibxsfonar
Bryun W. Shaw, Ph.D., Commissivner
Glem Shankle, Execytive Direclor

<

TEXAS COMMISSION ON BNVIRONMENTAL QUAm A

Praweting Texas by Receing and Prevoptiny Pofhution

| USEDBTERMINATION

AP s et - :
LT N P I
e i

g Forasiomiiison o Byviemnetlal Gl e
0711968, filedby: 7 . Tt T

CORPUS CHRISTI COGENERATION LP
CORPUS CHRISTI COGENERATION

3952 BUDDY LAWRENCE DR

CORPUS CHRISTI TX 78407 : s

The poliution conlro) property/project listed in the Use Determination Application is:

This facitisy has two thermally efficient heat'recovery steam generators (HREGs) and one
steamn turbine. This application is n Tier I'V application secking a partial use deter minalion

for the IRSGs and the enhaneced steain turbines.

5 y .

The ontcome of the yeview is:

A 100% positive use determination for the two Hent Recovery Steam Generators. This
cquipment is considered to he pollntion control equipment and was installed to meef or
exceed federal or state regulakions.

A mgntwe determination s fssued 1m the sfedn turbine; The use of the steamw turbinedoes
nol provide an ewvironniental benefit at the site. The steam turbine is not vonsidered to be
polluiion eontrol equipment,

Fixeculive Director

EXHIBIT 5
PO Bax 3087 + Austin, Texas 78711-3087 - 512-239-1000 » hnteret address: wwwicog.siae nous

vt i yeryelnl pRpue using sy rasht pil
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Buddy Garcia, Chairnmn

Larry R. Sowurd, Conmissioner
Bryan W, Shaw, Ph.D,, Comastissioner
Glenn Shankle, Exaentive Divecior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Redueing and Preventing Polfution

USE DETERMINATION

The Texas Commission on Environmental Quality has reviewed Use Determination Application,
#7-11967, fited by

DEER PARK ENERGY CENTER LP
DEER PARK ENERGY CENTER
SG65 HWY 225

IIOUSTON TX 175306

The poilution eontrol property/project listed in the Use Detetmination Application is:

This facility has four thermally efficient heal recovery steam generaters (HRSGs) and one
steam turbine, This application Is a Tier, IV application secking a partial use determination
for the HRSGs and the enhanced steam turbines, - .

The outeome of the review is!

A 100% posifive use determination {or the four Heat Recovery S(eath Generators, This
equipment is considered to be pollution contral equipment and was installed fo meet or
exceed federal or stnie repulitions,

A negative determination i5 issued for the stedim turbine. The hse of the steam turbine does
not provide an enviranmental benefit at the site, The steam turbine’ 15 not considered to he

poliution conirol equipment,

Executive Direcion

EXHIBIT 6

.0, Box 13087 + Austin, Texas 78711-2087 + 5313-239-1000 * Jodernet address: www teeg.state. i us
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Roddy Gareia, Chairmnan

Laory R Soward, Commissioner
Bryap W, Shaw, Ph.D., Commissioner
Glenn Shankle, Executive Director

TEX%AS COMMISSION ON ENVIRONMENTAL QUALITY

Proteaiing Texas by Reducing and Preventfng Folhiion

USE DETERMINATION

The Texas Commission on Envitonmental Quality has reviewed Use Deternination Application,
07-11916, filed by:

FPLE FORNEY LP

FPLE FORNEY POWIR PLANT
900 W BROAD ST

FORNEY TX 75126

The poliution control property/project fisted in the Use Determination Application is:

This facility has six thermally efficient heat recovery stean generators (HRSGs) and two
enhanced steam turbines, ‘Thig applcation is a Tier IV application secking a partial use
deiermination for the HRSGE aud the énhsneed steam torbines.

The cutcome of the revlew i&:

A 100% positive use determination for the six Ieat Recovery Steam Generators. This
equipment is eonsidered to Te pollution control equipment and was installed to meet or

exceed federal or state reguiations,

A pegative deterininatiod is issued for the two sfeam turbines, The use of the steam
turbines does not provide an environmental benefit at the site. The steam turbines arenot

censiderad to be pollntion control equipment,

BXetutive

DHrector

EXHIBIT 7

P.C0. Dox 13087 + Auslin, Texas 78711-3087 + 512.239-1000 » lawemel addvess: wvrw, lceq stnle.tz.us

pomicd on reepstcd prpes using soybasad ik
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DBuddy Gorela, Chajviniy

Lawy R Soward, Commisrioner
Bryan W, Shaw, h,D,, Canunissioner
Glenn Shankle, Executive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protacting Texas by Reducing and Preventing Polluiion
- USE DETERMINATION

The Texas Comi
07-120600, filed by:

FRONTERA CENERATION L'TP
FRONTERA GENERATION PLANT .
326 § GOODWIN RD
MISSION TX 78572

This Tacility has fwo combustion turbjne generaters ébﬁpied with tiva thiermally efficient :
heat recovery steam-gencrators (IRSGs) and one steamt turbine This application-js a Tier
IV application seeking a partial use determinatién for the three HRSGs and the enhanced

steam turbines,

The outcome of the review is:

A T00% puﬁitive use determination for thé twe Heat Recévery Steam Generators. This
etuipment is considered fo be pollution control cquipment and was installed te meef or
exceed Fedoral or state regulations. - .

A negative determination is lssued Tor the steam turbine. The us¢ of the steam turbine does
not provide an environmenta) benefit at the site. The steam turbine is not considered 1o be

pollution conttrel equipment,

Director Date”

Execuiive

EXHIBIT 8

P.O. Box 13087 » Austin, Texas 7871 1-3087 ¢+ 512-239-1000 r Jneract address: www doeq.slate . us

useledf on ey teal prped iy st elenssd fuk:

aission on Environmental Quality has reviewsd Use Determination Application,
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Buddy Garcia, Chairmon

Larry R, Soward, Commivsioner
Bryan W. Shaw, Ph.D., Cormissicner
Glenn Shankie, Exeontive Diraetor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY,

Pregugting Texox hy Redueing and Praventing Pollution

USE DETERMINATION

i

The Texss Cominidsion on Buviropmentsl Quiality as reviewed Use Determination Application,
07-13964, filed by: : -

GENTEX POWER CORPORATION

LOST PIMNES T
HWY 21 ME 4.5 M]

BASTROP TX 78602

The poliution controf property/project Listed in the Use Determination AppHeation is:'

This facility has fwo thermally efficient heat recavery steam generators (HRSGs) and oxe
stenm turbine. This application is a Tier 1V application secking a partial use determination
for the HRSGs and the enhzanced steam turbines. : '

The outeome of the review is:

A 100% positive use determination for the two Heal Recovery Steam Generatoys, This
equipment is considered to be pollution control equipment and was'insialled to meef or
exeeed federal or slate regulations, '

A nogative determination i isyued for the stesm turbine. The usg of the steam turbine docs
1ot provide an envirommentn) benefit ol the site, The steam turbine is not considered 1o be
pellution control eguipment,

Paws

il

1 A e
ve Direclor

Executi

EXHIBIT

P.0. Box 13087 * Austin, Toxas 78711-3087 « 512-239-1000 + Interpel address: vaww. (ceq. stne. X, us

Jrwls] o perec ol paged anagt Wr-Rzasd nil
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Buddy Gareia, Chairman

Larry R, Soward, Commnissioner
Biyay W. Shaw, Ph.D,, Cammissioner
Glenn Shavkle, Exeadfve Direcior

TExXAS COMMISSION ON ENVIRONMENTATL QUALITY
Proteciing Texas by Redwcing med Preventing Follulion

USE DETERMINATION

The Texas Commission on Environmental Quality has reviewed Use Detormination Applcation,
07-11972, filed by:

G5 ELECTRICAL GENERATING COOP & DENVER
MUSTANG STATION UNITS 1,2, & 3

1937 CR 390
DENVER CITY TX 79323

The pollution contrel property/project lisied in the Use Dotermination Application is:

"This facility has two thermally cfficient heat recovery steam genorators (HHRSGs) ang one
steam fuvbine, This application is a Tier IV application seeking a partin] upe detexmination
for the IRSGs and the enbanced steam mrbines,

The onteome of the roview 1s;

A 100% posittve nso determination for (he two Heat Recavery Steam Generators, This
equipment is eonsidered to be pollution contro] equipment and was installed to meet or
execed federn) or stale reguiations.

A negative determination is issued for the steam torbine. The use of the steam furbine does
not provifde an enxvironmentsl benefit at the site, The steasn turbine is not considered fo be

poeliution control equipmend,

Execulive Director

”/}fr’éﬁ v..fu::?ao,é&/”
Date”

EXHIBIT 10

PO, Box 13087 » Austing Texas 7870 1-3087 + 512-239.1000 « Internel address: www.loer state ti.os
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Buddy Garcia, Chairntai

Larry R, Soward, Coumnisstonsr
Bryan W, Shaw, Ph.D., Commissioner
Gienn Shankie, Exeeutive Direcior

TEXAS COMMISSION ON ENVIRONMBNTAL QUALITY
Proteciisg Texos by Reducing and Preventing Pollution

USE DETERMINATION

The Texas Commizsion on Environmenta) Quality has reviewed Use Determination Application,
07-11943, filed by:

GUADALUPE POWER PARTNERS L?
GUADALUPE FOWER PARTNIERS
5740 WLIL RD

MARION TX 78124

The pollution control property/project listed in the Use Determination Application is:

This facility bas four combustion turbine generators coupled with four thermally efficient
heat recovery sfeam generators (HRSGs) and one steam turbine. This application is » Tier
LV application sceking a partisl use determination for the HRSGe and the enhanced steam

furbines.
The outcome of the review is:

A 100% positive use determinntion for the four Heal Recovery Steam Generaturs, This
equipment js congidered to be pollution control equipment and vas ivsialied o meef or
exceed federal or state regulutions.

A negative determination is isswed for the steam turbine, The use of the sicam turbin¢ does
not provide an envivonmental benefit at the site, The stenmn furbine is not considered to be
poflution confrel cquipmont.

_

“Executive Director

EXHIBIT 11
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Boddy Garcia, Chafrman

Larey R. Soward. Conumissioner
Bryan W, Shavw, Fh.D,, Crrmissioner
Glenn Shankle, Execive Lhirecior

TExAS COMMISSION ON ENVIRONMENTAL QUALITY

Praregiing Texas by Redueing and Preventing Poffulion

USE DETERMINATION

The Texas Commission on Environmental Quality has reviewed Use Determination Application,

(711517, filed by:

LAMAR POWER PARTNERS
FPLE PARIS POWER PLANT . e

HWY 137 1 MI § OF 286 - .
PARIS TX 7546] N

The pollution control propertyfproject listed in the Use Determination Application is:

This facility has four thermally efficient heat reeovery steam generators (HREGs) and two
enhanced steam turbines. This application is a Tler IV application secking a partial use
determination for the FIRSGs and the enhanced steam turbines,

The oulcome of the review is

A 100% pusitive use determination for the four Heat Recovery Steam Generators. This
equipmment is considered (o be pollution control equipment abd was installed to meet or

exceed Tederal or state regulations,

A negative defermination Js issued for the twe steam (urbines, The nse of the steam
turbines does aol provide nn euw: onmental benefit at the site. The steam fur bmu, Are nm‘

congidered fo be pollntion countrol equipment,

Fxeonritve Dirocior
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Duddy Garsia, Chalrinan

Lavry R, Soward, Comprissioner
Bryan W. Shaw, Ph.))., Commissioner
Glem Shankie, Exeririve Divecrar

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Prorecting Texas by Radueing und Preventing Poltution

USE DETERMINATION

: The Texas Commission on Environmental Quality has reviewed Use Determination Applicatian;

07-11927, filed by;
NAVASDTA ODESSA ENERGY PARTNERS LP
QUALL RUN .-

2950 L INTERSTATE 20

ODESSA TX 79766

The pollulion contro) property/project listed ins the Use Deternunation Application is:

This facility has four thermaily efficient heat récovery steam generators (HRSGs) and two
steam lurbines, This application iz a Tier IY application seeking a partia) vie -~
detersnination for the HRSGs and the enhanced steam Eurbines. '

The oulcome of the review b:

A 100% positive use determination for the four Heat Recovery Steam Generators, This
equipment §s considered to be poliution contro) cgnipment and was installed to meef or
exceed federsl or state regulatiens.

A negative delermination s issued for the fivo steam furbines. The use of the steam
turbines does not provide an environmental benefit at the site, The steam turbines are not
considersd to be pellufion control equipment,

EXHIBIT 13
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Buddy Garcia, Chairaans

Larey R, Soward, Cowmmissioner
Bryan W, Shaw, Ph.D., Commiysione *
Glenn Shankle, Execurive Direcior : i

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecring Texas by Redveing and Preventing Polhution

USE DETERMINATION

The Texas Commission on Bnvironmental Quality has reviewed Use Determination Application,
0712003, filed by:

NRG TEXAS POWER LLC

CEDARBAYOUTYV

7705 QLD WEST BAY RD ; .
BAYTOWN TX 11520

The pollution contro} property/project listed in the Use Dotermination Application is:

This facilify has combustion turbine generators coupled with thermally efficient heat
recovery steam generators (HIRSGs) and steaw turbines. This appleation is a Tier IV
application seeking a use determination for the HRSGs and the steam furbine, The

application requests a Tier 1V determinalion.

The owcome of e review is:

A 100% puositive use determination Tor the Heat Recovery Steam Generators, This
equipment is considered to be pollutien control cquipment and was Installed to mesf o
exceed federal or state regulations,

A negalive determination is issued Jor the stemm torbines, The use of the steam turbines
does not provide an envirensuental benelit at the site. The steam turhines sve not

congidered to be pallution control equipment,

Execotive Direclor Daté
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Gienn Shanltle. Executive Divector

Buddy Gereln, Chairiran
Layry R. Soward, Cammissioner
Bryan W. Shaw, PhD., Commissianer

TEXAS COMMISSION ON ]:NV]RONMI“N TAL QUALITY

Prevecting Texay by Redueing and Preventing Pollution

USE DETERMINATION

Lo BE a5

The Texas Commigsion on Envirciumenta) Quahly 1as Teviewed Use Determination Application,

0713008, filed by:

NRG TEXAS POWER LLC
THh WHARTON

16301 §H 249

HOUSTON TX 17064

The pollution control property/project Hsted in the Use Determination Applieation is:

This facility has combustion turhine generalors coup}cd with thermally efficient heat
recovery steam generalors (HIRSGs). This application is a Tier IV applieation secking a nse
determination for the HRSGs. The application requests 2 Tier 1V, determination,

The chleome of the review sy

A 100% positive use determination for the Heat Recovery Steam Generntors, This
equipment is considered 1o be poliution control equipment and was installed to meet ar
exceed Jederal or state regulations,

Emcuuve Dlmcfm

EXHIBIT 15
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Buddy Garcin, Cherirmen

Lany R, Soward, {ommmnissioner
Bryan W. Shaw, Ph.D., Conunsssioner
Glenn Shankle, Executive Divecior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texus by Reducing and Preventing Polfution

USE DETERMINATION

The Texas Conunission en Envitonmental Quality has reviewed Use Determination Application,
07-11942, filed by:

ODESSA-ECTOR POWER PARTNERS
ODESSA-LCTOR POWER PARTNERS
2200 £ 1-20 SERVICERD &

GDBILSSA TX 79766

The pollution conire] property/project Hsted i the Use Determinatton Application is:

This facitity has four eombusition turbine generaiors eoupled with fonr thermally efficient
heat pecovery steam generators (HRSGs) and one steam {urbine. This application ts a Tier
1Y application seeking # poriisl use determination for the BRSGs and the enhsnced. steam
tarhines,

The outcome of the review jgz

A 100% positive use determination for the four HééfRéemlm ¥ Steain Generators, This
equipment is considered to be pellution control equipment and was installed to meet oF
exceed federal urstate reguelations. >, .

A nogative determination is issued for the steam turbine, The tse of the steaw turbive does
nol provide ap enviropmental benefil at the site. The steam turbine i not considered to he
pollution eonfrol equipment.

L:wcutnrc Director

EXHIBIT 16
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Buddy Gareia, Chairman

Larey K. Soward, Comniissioner
Biyan W. Shaw, Ph.D,, Commissionar
Gilenn Shankle, Execiive Direcioy

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protcting Tesds I Redueing and Preventing }’r)#:mmr

- USE DETERM. INATION

“Phe ToxagTomiagienin Emuianmtmml Quf,tlhy Hawrafewet UriDielsininiii Apphcaﬂnm
07-12015, filed by:

PASADENA COGENERATION Coe e :
PASADENA COGENERATION1 & 11 o
955 PHILLIPSE RD

PASADENA TX 77506

The poflution contral property/project listed in the Use Datermination Application is:

This facility has three thermally efficient heat recovery steain generators (HRSGs) and one
stenm turhine. This appliedtion is a Tier IV application seeking a partial use defermination
for the HRSGs and the enhaneed steam furbine.

The outcome of the re_vicw is:,

cquipmend is considered (o be pnl!u[mn contml equipmcm and Wway installed to modt or
exceed [ederal or state repulations,

A negative determination is issued for the steam turbine, The use of the steam furbine does
not provide an envirenmental benefit at the site. The ateniny turbine js nol consldered to he
poltution eontrol eguipment,

Dald ' o

Execulive Direclor

EXHIBIT 17

P.O. Box 13087 ¢+ Auslin, Texas 7870 (3087 + 312-239- 1000 + hilemel address: wwiw leeq.state. i, us
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Buddy Garein, Chairman

Lurry R, Soward, Conisrionar
Bryan W, Shaw, PhD., Commissioner
Glern Shankly, Execiiive Divecior N

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Profecting Texas by Raducing and Preventing Pollution

USE DETERMINATION

The Texas Conunission on Bnvironmental Quality has reviewed Use Determination Application,
@7-11921, filed by: -

RIO MOGALES POWER PROJECT LT
RIO NOGALES POWER PROJECT
711 RIO NOGALES BR

SEGUIN TX 78155

The pollution control property/project listed in the Use Determination Applicaticn is:

Thig facilify hias three combustion turbine generators coupled with three thermally efficient
heat recovery sieam generators (IHRSGy) and one steam turbine. This application is a Tier
IV application secking a partial use defermination foy the three HRSGs and the enhanced

steam inrbines.

LRt

“The ouleome of the review is:

A 100% positive nse deterntination for the three Heat Recovery Steam Generators. This
equipment is considered (o be pellution contrel equipment sud was installed to meef or
exceed [ederal or stafe rogulations.

A negafive defernination is issued for the steam turbine. The use of the steam turbine does
nof provide su environmenta} benefif af the site. The steam turbine is not considered {o be

polletion ¢ontrol eqitipment,

/fﬂ{/if’ ,_Zy-ﬂ—fﬁ-}.‘JX/ .

Daté
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Buddy Gareia, Chairmean

Larry R, Soward, Comnrissioner
Bryan W. Shaw, Ph.D., Commissionvr
Glemn Shankle, Sxecutive Divector

TEXAS COMMISSION ON] NVIRONMENTAL QUALJTY

Projecting Tevas by Roehreing ond Prevenring Pollution

USE DETERMINATION

The Texas Commission on Envirommental Quakty has reviewed Use Detenmn'xtmn Application.
07-11915, filed by:

TENSKA FRONTIER PARTNERS LTD
TENASKA FRONTIER GENERATION STAT
175300 HWY 34

SHIRO TX 77876

The polivtion control property/project listed in the Use Determination Application is;

This facility has three combustion turbine generators eoupled with fhree thermally efficient
heat recovery sieats generators {HRSGS) and one eshanced steam turbine. This application
is & Tier TV application seeking a partial nse determination for the HRSGs and the

enhaneed steam turbines.
The awtconye of the review is:

A 100% positive use determination for the thirée Heat Recpyeiy Steatn Geneérators, This
equipment is considered Lo be pollution control equlpment and was installed to meet or
exgeed federnlor state regulations, | .

A negative defermination is issued for the steam furbine, The use of the stean turbine does
noi provide an eirvironsmental benefit af thie s:fc The steam turblne ]S nog ctmmdr.rr,d fo be

pollution control equipment.

/5/ b 22N J]
Thute

fxeculwe Direotor
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AGENDA
Wednesday, February 25, 2009

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

0:30 A M,
12100 Park 35 Circle
Room 2018, Bldg. E

PROPOSALS FOR DECISHON

Item 1. TCEQ Docket No. 2003-0729-MSW: SOAH Docket No, 582-04-0975, Consideration of the
Administrative Law Judges' Proposal for Decision and Owder regarding the application of
Repional Land Management Services, Ltd. for a Type | municipal solid waste landfill permit
pursuant to niles of the Texas Commission on Environmental Quality in 30 TAC Chapter 330
authorizing the disposal of nunicipal solid waste, construction-demolition waste, and special
waste. The proposed facility would be located south of State Highway 359, approximately 11
miles east of the intersection of Loap 20 and Highway 359 and 3.6 miles east of the cify limits of
the City of Laredo, in Webb County, Texas, The Commission will also consider timely public
commenis and the Executive Director's Response to such comments; the application and rclated
filings, exceptions and replies. {Anthony Tafu)

Adept the ALT's Proposed Order granting Regional Land Management's permit with the following
changes: a) Delete Finding of Fact No. 59 as recommended by the AL); b) Modify Ordering Provision No,
2 to elitninate that portion of the provision requiring the installation of a groundwater monitoring system
and implementation of 4 groundwater sampling and analysis plan s recommencled by the AL ¢) Delete
Finding of Fact No. 127 and delete the clause "BEven though the four state-listed species that may use the
proposed Ponderosa Landfill site are 2ot included in the Texas Endangered Species Act,” in Finding of
Fact No. 128, as being contrary to the Commission's inlerpretation of its MSW rules and the precedent in
the Blue Flais and TanTerma contested case matters; d) Modify Finding of Fact No. 119 and add a new
finding of fact and conclusions of law regarding unstable areas, faults, wellands, floodplains, hydrotogy,
leachate collection, transportation, huffer zones, screemimg, and the permit term as set forth in the
Applicant's exceptions and as recommended by the ALJ; and e) Modify Conchision of Law No. 6 to read
*Tex. Admin. Code" rather than "Tex. Admin Coce.” Approve the issuance of the Executive Director's
reviged permit and adopt the Executive Direclor's Respoose to Comments. BS/LS; all agreo.

ltem 2, TCEQ Docket Neo. 2008-0559-MWD; SOAH Docket Mo, 582-08-435%. Consideration of the
Administrative Law Judge's Proposal lor Decision and Order regarding the application of the
City of Castroville for a mzjor amendment to Texas Land Application Permit (TLAP) Permit
No, WQ0010952001 1o change fiom disposal via imigation at a daily average not to exceed
350,000 gailons per day to discharge into waters in the state at a daily average flow not to exceed
900,000 gallong per day. The wastewater trealment facility is located approximately 0.9 mile
southwest of the intersection of U.S. Highway 90 and Farm-to-Market Road 1343 in Medina
County, Texzs. The Commission will also consider limely public comments and the Executive
Directon’s Response lo such comments; the application, and related filings, exceptions and
replies. (DUA. Cluis Fkoh, Amewnsika Clara Dake)

EXHIBIT 20
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Adopt the ALFs proposed Order; adopt the Executive Direclor's exceptions modifying Conclusion of Law
No. 1; correct the typographical error in Finding of Fact No. 4 to read "is located" and Conclusion of Law
No. 1 1o read "wastewater lreatment facilities”; issue the draft permit; and adopt the Executive Director's
Response to Comments. BS/BG; LS voling no.

Item 3. TCEQ Docket No. 2007-1653-PST-E; SOAH Docket No. 582-08-4453. Consideration of the
Administrative Law Judge's Proposal for Decision and Default Order assessing administralive
penalties and requiring certain actions of Lupe Mercade in DeWitt County, Texas; Petroleum
Storage Tank Facility ID No. 38988; regarding petroleum storage tank violations pursuant to 30
Tex. Admin. Code § 334 and Tex. Water Code chs. 7 and 26. The Commission will also
consider timely filed exceptions and replies. (Anna M. Cox)

Remanded fo the Executive Director. LS/BS; all agree.
HEARING REQUESTS/REQUESTS FOR RECONSIDERATION

Item4. Docket No. 2008-1888-UIC. Consideration of an application by Uranium Energy Corp.
(UE.C) for 2 for new Underground Injection Control (UIC) Permit No, URG3075, and of UEC’s
request to the TCEQ for designation of an exempt aquifer. The facility where the proposed
activity would take place is located approximately 13 miles north of the city of Goliad,
approximately 0.9 mile east of the intersection of State Highway 183 and Farm-to-Market Road
1961 in Goliad County, Texas. The permit would authorize UEC to constract and operate Class
i1l injection and production wells for recovery of uranium from a certain portion of the Goliad
Formalion within the permit area. The arca within the proposed permit boundary is
approximately 1,139.4 contiguous acres. The application also includes a request for an aquifer
excioption, The requested aquifer exemption would apply from a depth of 45 1o 404 feet and
would extend over an area of approximately 423.8 acres within the proposed permit area in
Goliad County. The Commission will also consider Requests for Hearing or Reconsideration,
Related Responses and replies, public camment, and the Executive Director’s Response to
Comments, (David Murry, Shana Horton, Don Redmond)

Grant the bearing requests of Goliad County, Golrad County Groundwater Conservation District, Goliad
County Farm Bureau, Ander-Weser Volunteer Fire Department, St. Peter's Lutheran Church, Mary angd
Thomas Anklam, Raymond and Karon Amold, Aldon and Brenda Bade, Elizabeth and Mickey Beard, Oito
and Ruth Bluntzer, Matt and Erila Bochat, Gene and Reta Brown, John and Pearl Caldwell, Lyon and
Ginger Cook, LuAnn and Craig Duderstadt, Darwyn and Waynell Duderstadt, Wilbum and Doris
Duderstadt, Douglas and Wanda Franke, Joel and Joyce Grieser, Brenda Hardt, Ernest and Frances
Hausman, Gaylon and Barbara Kornfuehrer, Mr. and Mis. Jason Mikeska, Ricki MeKinney, Susan and
Weldon Omr, Margaret Rutherford, Wayne and Margie Smith, and Carol and Dorian Thurk; refer the
following issues to SOAT: 1) Whether the use and installation of the injection wells are in the public
interest under Texas Water Code 27.051{a). Public interest it regard 1o this issue includes whether UEC's
mining operation or restoration aclivities will adversely impact the public interest by uarcasonably
reducing the amount of groundwater available for permitting by the Goliad County Groundwater
Conservation District 2) Does the Applicant's compliance history require denial of the application under
Tex. Water Code § 27.051(e) and 30 TAC Chapfer 60 3) Does the application adequatety and accurately
describe baseline conditions of the groundwater in the proposed penitted area under applicable
reguirements of 30 TAC Chapler 331 4) Does the application meet all applicable criteria of 30 TAC §
331.122, related to required consideration by the comnussion prior to issuing a Class III Injection Well

B-25



Area Permil 5) Jlas the Applicant demonstrated that the proposed exempted aquifer meets the applicable
criteria of 30 TAC § 331.13 6) Is the applicalion sufficiently protective of groundwater quality 7) Docs
the application adequately characterize and describe the geology and hydrology in the proposed permit
area, inclnding fault lines, under the applicable rules 8) Does the geologic and hydraulic properties of ihe
proposed permit area indicate that the Applicant will be able to comply with rule requiremenis 9) Does the
Applicant meet the applicable requirements for financial assurance under Texas Water Code §§ 27.051,
27.073, and 30 TAC Chapters 37 and 331 10) Is the application sufficiently protective of surface water
guality 11) Are local roadways sufficient to handle traffic to and from the proposed facility 12) Whether
UEC's proposal for restoration of groundwater to baseline levels as contained in' the permit applicalion 1s
reasonable and adequate 13) Will the Applicant's proposed activities negatively impact livestock and
wildlife, including endangered species 14) Will the Applicant's proposed activities negatively impact the
use of property 15) Will the Applicant's proposed activities adversely affect public health and welfare 16)
Whether the proposed mining is in the recharge zone of the Guif Coast Aquifer (Evangeline component)
17} Whether the Gulf Coast Aquifer is a confined aquifer in the areas of Goliad County where UEC will
Conduct UIC activities 18) Whether mining fluids will migrate vertically or horizontally and contaminate
an USDW (underground source of drinking water) 19) Whether there are any USDW s within the injection
zones proposed by UEC 20) Whether any USDWs within Goliad County will be adversely impacted by
UEC's proposed in situ uranium operations 21) Whether there is a "practical, economic and feasible
alternative to an injection well reasonably available” within the meaning of that term as set forth in TWC §

27.051(d)(2); set a hearing duration of one vear; and dirgct the Execntive DHrector to participate as a party.

BS/LS; all agree.

Hem 5. Dockei No. 2006-0031-AIR, Consideration of Application by Invista S.A.R.L. for Renewal of
Ajr Quality Permit No, 20011 to authorize the continued operation of its processing unit which
produces dodecanedioic acid and usable by-products from butadiene, and includes organic
compounds, carbon monoxide, nitrogen oxides, ammonia, sulfur dioxide, particulate matter,
nitric acid, and orpanic acids. The facility is located at 2695 Old Bloomingion Road North in
Victoria, Victoria County, Texas. The Commission will also consider Requests for Hearing or
Reconsideration, Related Responses and replies, public comment, and the Executive Director’s
Response to Comments.(Lon Morris, Tim Eubanks)

Deny the hearing request of Sharon Harper and Steve Stevenson; issue the Permit Renewal of Air Quality
Permit No. 20011; and adopt the Executive Director's Amended Response to Comments. BS/LS; all agree.

Item 6. Docket No. 2008-1446-MSW. Consideration of an application by Darling International, Inc.
for a new Type V-GG Municipal Solid Waste permit to authorize a grease lrap waste processing
facility (Proposed Permit No. 2353). The Applicanl proposes 10 locate the facility at 3701
Schalker Street, 850 fest south of Cavaleade Stree!, in Houston, Harrig County, Texas, This
permit, if approved, would authorize the proposed facility to stere and process groase trap waste
resulting from, or incidental to, municipal, community, commercial, institulional and recreational
aclivities and to recycle recovered materials. The Commission will also consider Requests for
Hearing or Reconsideration, Related Responses and replies, public comment, and the Executive
Director’s Response to Comments. (Jeff Holderread, Shana Horton)

Deny the roquest for hearing and reconsideration submitted by Downstream Enviromnental, LLC; revise
the Bxecutive Direclor's Response to Comments by deleting the reference o grease trap waste rejated to
industrial aclivities in paragraph two on page two and adopt the Response to Comments as revised,
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approve issuance of Proposed Permit No. 2333 as recommended by the Executive. Divector. BS/LS; all
agree,

-USE DETERMINATION MATTER

Item 7. Docket Nos. 2008-0830-MIS-1J, 2008-0831-MIS-U, 2008-0832-M15-U, 2008-0849-MIS-U,
2003-0830-MIS-U, and 2008-0851-MI18-U, Consideration of the appeals filed by Rusk County
Appraisal District, Freestone Central Appraisal District, Hutchinson County Appraisal District,
Fort Bend Central Appraisal District, Brazoria Coumnty Appraisal District, and Wharton County
Appraisal District with regard 10 six use determinations issued by the Execulive Direcior
regarding Tenaska Gateway Partners, Ltd. (Rusk County), Freestone Power Generation LP
{Freestone County), Borger Energy Associates, LP (Hutchinson County), Brazes Valley
Energy L.P. (Fort Bend County), Freeport Energy Ceuter, L.P. (Brazoria County), and
Navasoda Wharton Energy Partners LP (Wharton County). The use determinations were
assigned Application Numbers 07-11914, 07-11966, 07-11971, 07-11969, 07-11994 apd 07~
11926, The Commission will also constder all response and reply bricfs.

Item continued to a fature agenda to be determined by the Office of General Counsel,
AGRICULTURAL ENFORCEMENT AGREED ORDER

Item 8. Docket No. 2008-1146-AGR-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Ians Talsma dba Falsma Dairy in Erath County;
RIMN102313384; for waler quality violations pursuant to Tex, Water Code chs. 7 and 26 and the
rules of the Texas Commission on Eavirommental Quality, including specifically 30 Texas
Administrative Code ¢h, 60, (Thomas Jecha, Bryan Sinclair)

Approve the Agreed Order, BS/LS; all agree.
AIR QUALITY ENFORCEMENT AGREED ORDERS

Ttem 9.  Doecket No,  2008-1458-AYR-T.. Consideration of an Agreed Order assessing administrative
penalties against Merisol USA TLLC in Harris County; RN100214576; for nir quality violations
pursuant to Tex. Health & Safety Code ch. 382, Tex. Water Code c¢h. 7, and the rules of the
Texas Commission on Eavironmental Quality, including specifically 30 Texas Adminisirative
Code ch. 60, (Suzanne Walrath, Cari-Michel La Caille)

Approve the Agreed Order, BS/1.S; all agree.

Tten: 10. Docket No.  2008-1230-AIR-E. Consideration of an Agresd Qrder assessing administrative
penaltics and requiring certain actions of ExxonMobil Oil Corporativn in Jefferson County;
RN102450736; for air quality violations pursuant to Tex. Health & Safety Code ch. 382, Tex.
Water Code ch. 7, and the rules of the Texas Corumission on Bovironmental Quality, inchuding
speeilically 30 Texas Administrative Code ch. 60. {Raymond Marlow, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agiee.

Item 11. Docket No,  2008-1561-AIR-E, Consideration of an Agreed Order assessing administrative
penalties and requiring certmin actions of INEOS USA LLC in Brazoria County;
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RN100238708; for air quality violatipns pursnant to Tex. Health & Safety Code ch. 382, Tex.
Water Code ch. 7, and the mles of the Texas Conunission on Environmental Quality, including
specifically 30 Texas Administrative Code ch. 60. (Jeremy Escobar, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree.

item 12. Docket No. 2008-1283-AIR-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Honeywell Internationai Ine. in Orange County;
RM100217403; for air quality violations pursuant to Tex. Flealth & Safety Code ch. 382, Tex.
Water Code ch, 7, and the rules of the Texas Commissiont on Environmental Qualily, including
specifically 30 Texas Administrative Code ch. 60. (Kirk Schoppe, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree,

Item 13. Dogltet No.  2008-1273-AIR-E. Consideration of an Agreed Order assessing administrative
penallies and requiring certain actions of Flood Flexible Packaging Corporation in Smith
County; RN100218361; for air quality viclations pursuant to Tex. Health & Safety Code ch.
382, Tex, Water Code ch. 7, and the rules of the Texas Commission on Environmental Quality,
including specifically 30 Texas Administrative Code ¢h., 60, (Jeremy Escobar, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree.

Item 14. Docket No.  2008-1469-ATR-E. Consideration of an Agreed Order sssessing administrative
penalties against Mitsubishi Caterpillar Foridift Ameriea Ine. in Harris County;
BN100219161; for air quality viclaticns pursnant to Tex. Health & Safety Code ¢h. 382, Tex.
Water Code ch. 7, and the rules of the Texas Commission on Environmental Quality, including
specifically 30 Texas Administrative Code ch. 69. (Daniclle Perras, Bryan Sinclair)

Approve the Agrced Order. BS/LS; all agree.

Item 15. Docket No. 2008-1519-AIR-E. Consideration of an Agreed Ornder assessing administrative
penaltiss and tequiring certain actions af Johnson Plate and Tower Fabrieation, Inc. in El
Paso County; RN100819242; for air quality violations pursuant to Tex. Health & Safety Code
ch. 382, Tex. Waler Code ch. 7, and the miles of the Texas Cormmission on Environmental
Quality, including specifically 30 Texas Administrative Code ch. 60. (J. Craig Fleming, Bryan
Sinclair)

Approve the Agreed Order. BS/LS; all agree.

Itemn 16. Docket No. 2008-1024-AIR-E. Consideration of an Agreed Order assessing atministrative
penalties and requiring certain actions of The Imaging Burean, Inc. in Tarrant Connty;
RN100777048; for air quality violations pursuant to Tex. Health & Safety Code ch. 382, Tex.
Water Code ch. 7, and the mlcs of the Texas Commission on Enviremnental Quality, inchuding
specilically 30 Texas Administrative Cede ch. 60. (Thomas Jecha, Bryan Sinclair)

Approve the Agrecd Order. BS/LS; all agree,
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Item 17. Docket No. 2008-0687-ATR:E. Consideration of an Agreed Order agsessing administrative
penalties and requiring certain actions of ConocoPhillips Company in Brazoria County;
RN101619179; for air quality violations pursuant to Tex. Health & Safety Code ch, 382, Tex.
Water Code ch. 7, and the rules of the Texas Commission on Environmental Quality, including
specifically 30 Texas Administrative Code ch. 60. (James Nolan, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree,

Tiem 18, Docket No. 2008-1116-AIR-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Overwraps Packaging, L.P. in Dailas County;
RN100804657; for air quality violations pursuant to Tex. Health & Safety Code ch, 382, Tex.
Water Code ¢h. 7, and the rules of the Texas Commisgsion on Environmental Quality, including
specifically 30 Texas Administralive Code ch. 60. (Jorge Ibara, P.E., Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree.

Item 19, Docket Mo,  2008-1251-AIR-E. Consideration of an Agreed Order assessing adminisirative
penalties and requiring ceriain actions of Ofelia Bosquez dba Wenchos Gas & Food Mart in
El Paso County; RN101652691; for air quality violations pursuant to Tex. Health & Safety
Code ch. 382, Tex. Water Code ch. 7, and the rules of the Texas Commission on Environmental
Quality, including specifically 30 Texas Administrative Code ch. 60. (John Muennink, Bryan
Kinclair)

Approve the Agreed Order, BS/LS; all agree.

Tten 20. Docket No. 2008-1349-AIR-E. Consideration of an Agreed Order assessing administrative
penalties against ConocoPhillips Pipe Line Company in Lamb County; RN100213495; for air
quality violations pursuant to Tex. Health & Safety Code ch, 382, Tex, Water Code ch. 7, and
the rules of the Texas Commission on Environmental Quality, including specifically 30 Texas
Administrative Code ¢h. 60. (Miriam Hall, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree,

Ttem 21. Docket No. 2008-1298-AIR-E. Consideration of an Agreed Order assessing administrative
penallics against ¥. I. du Pont de Nemours and Company in Jefferson County;
RIN100216035; for air quality viclations pursuant to Tex. Health & Safety Code ch. 382, Tex.
Water Code ch. 7, and the rules of the Texas Commission on Environmental Quality, including
specifically 30 Texas Administrative Code eh, 60. (Raymond Marlow, Cari-Michel La Caillej

Approve lhe Agreed Order. BS/LS; all agree.

lem 22. Docket No. 2007-1508-AKR-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of BASE Cerporation in Brazoria County; TCEQ 1D
No. RN100218049; for air quality violations pursuant to Tex. Health & Safcty Code ch. 332,
Tex. Water Code ch. 7, and the tules of the Texas Commission on Environmenlal Quality,
including specifically 30 Tex. Admin. Code ¢h. 50. (Laureneia Faseyiro, Lena Roberls)

Approve the Agreed Order. BS/LS; all agrec.
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Item 23. Docket No. 2008-0921-AIR-E. Consideralion of an Agreed Order agsessing administrative
penalties and requiring certain actions of Chevron Phillips Chemical Company LP in Harris
County; RN103919817; for air quality violations pursuant to Tex. Health & Safely Code ch.
382, Tex. Watar Code ch. 7, and the rales of the Texas Conunission on Environmental Quality,
imchwding specifically 30 Texas Administrative Code ch. 60. (Miriam Hall, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree.

Ttem 24. Drocket No, 2008-1528-AIR-E. Consideration of an Agread Order assessing aduinistrative
penalties and requiring ceriain actions of Whirlwind Steel Buildings, Ine, in Harris County;
RN100543917; for air quality violations pursuant to Tex. Health & Safety Code ch. 332, Tex.
Water Code ch. 7, and the rules of the Texas Commission on Environmental Quality, including
specifically 30 Texas Administrative Code ch. 60. (Trina Grieco, Bryan Sinclair)

Approve the Apreed Order, BS/LS; all agree.

Item 25. Docket No. 2008-1231-AIR-E. Consideration of an Agreed Order assessing adwministrative
penalties and requiring certain actions of BxxanMabil Oil Corporation in Jefferson County;
RIMN100542844; for air quality violations pursuant to Tex. Health & Safety Code ch. 382, Tex.
Water Code ch, 7, and the rules of the Texas Commission on Environmental Quality, including
specifically 30 Texas Administrative Code ch. 6§0. (John Muennink, Bryan Sinclair)

Apprave the Agreed Order. BS/LS; all agree,

ftem 26. Docket No. 2008-1416-AIR-E, Consideration of an Agreed Order assessing adminisirative
penalties against Greif Packaging LLC in Marris County; RN102079662; for air quality
violations pursuant to Tex. Health & Safety Code ch. 382, Tex. Wator Code ch, 7, and the rules
of the Texas Commission on Environmental Quality, including specifically 3¢ Texas
Administrative Code ch. 60. {Kirk Schoppe, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree.

Item 27. Docket No. 2007-1531-AIR-E, Congideration of an Agreed Order assessing adwinistrative
penalties against E. I. du Pont de Nemours and Company in Harris County, TCEQ ID No.
RN100225085; for air quality violations pursuant to Tex. Health & Safety Code ch. 382, Tex.
Water Code ¢h. 7, and the mles of the Texas Commission on Environmental Quality, including
specifically 30 Tex. Admin. Code ch. 60. {Lauvrencia Fasoyiro, Lena Roberts)

Approve the Agreed Order. BS/LS; all agree.

Hem 28. Docket No. 2008-1121-ATR-E.  Consideration of an Agreed Order assessing administrative
penalties againsi INEOQS USA LLC dba INKEOS Pelycthylene North America in Harris
County; RN100229905; for air quality vielations pursuant to Tex. Health & Safety Code ch.
382, Tex. Water Code ch. 7, and ihe rules of the Texas Commission on Environmental Quality,
including specifically 30 Texas Administrative Code ch, 60, (Suzanne Walmth, Bryan Sinclair)

Approve the Apreed Qrder. BS/LS: all agree.
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Item 29. Docket No. 2008-1205-AYR-E. Consideration of an Agreed Order assessing adminisirative
penalties and requiring certain actions of Yopak Terminal Deer Parl, Inc, in Harris County;
RN100225093; for air quality viclations pursuanl 1o Tex, Heslth & Safoty Cede oh. 382, Tex.
Waler Code ch, 7, and the rules of the Texas Cemmission on Enviromeental Quality, including
specifically 30 Texas Administrative Code ch. 60. (Nadia Hameed, Bryan Sinclair)

Approve the Agreed Order. BS/LS,; all agree.

Item 30. Docket No.  2008-1625-AYR-E. Coensideration of an Agreed Order assessing administralive
penalties against Frontera Generation Limited Partmership in IHidolge County;
RN102344645; for air quality violations pursuant to Tex. Health & Safety Code ch. 382, Tex.
Water Code ch. 7, and the mulcs of the Texas Commission on Environmental Quality, including
specifically 30 Texas Admindsirative Code ¢h, 60, (Jeremy Escobar, Cari-Michel La Caille)

Approve the Agreed Order. BS/LS; all agree.

Ttemn 31. Dockei No, 2008-0822-AIR-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Lugite International, Ine. in Jefferson County;
RN102716089; for air quality violations pursuant to Tex, Health & Safety Code ch, 382, Tex.
Water Code ch. 7, and the ryles of the Texas Commission on Envivonmental Quality, including
specifically 30 Texas Administrative Code ch. 60, (James Nolan, Bryan Sinclair)

Approve the Apreed Order. BS/LS; all agree,

Itern 32. Decket No.  2008-1269-AIR-E. Considetation of an Agreed Order assessing administrative
pepalties and requiring certain actions of Flint Hills Resources, LP in Jefferson County;
RN10021738%; for air quality violations pursuant to Tex. Health & Safety Code ch. 382, Tex.
Water Code ch. 7, and the rules of the Texas Commission on Environmenta] Qualily, including
specifically 30 Texas Administrative Code ch. 60. (Nadia Hameed, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree.

Ttem 33. Docket No. 2008-1439-AIR-E. Consideration of an Agreed Order assessing adminis(rative
penalties and requiring cettain actions of Lufkin Industries, Ine. in Angelina Couaty,
RN100221613; for air quality viclations pwsuant to Tex. Health & Safety Code ch. 382, Tex.
Water Code ch, 7, and the rules of the Texas Commission on Environmental Quality, including
specifically 30 Texas Administralive Cede ch. 60. (Jeremy Hscobar, Bryan Singlair)

Approve the Agreed Order, BS/LS; all agree.

Item 34. Docket No. 2008-1701-AIR-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Permian Enterprises, Ltd. in Ector County;
RIN105088629; for air quality violations pursnant to Tex. Health & Safety Cods ch. 382, Tex.
Water Code ch, 7, and the rules of the Texas Commission on Environmenial Quality, including
specifically 30 Texas Administrative Code ¢h. 60, (Tohn Muennink, Cari-Michel La Caille)

Approve the Apreed Order. BS/LS; all agres.
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Itom 35. Docket No, 2008-1180-AYR-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of PP Glycol LP in Jefferson County; RN100825413;
for air quality violations pursuant to Tex, Health & Safety Code ch. 382, Tex. Water Code ch. 7,
and the mics of the Texas Commission on Environmental Quality, including specifically 30
Texas Administrative Code ch. 60. (J. Craig Fleming, Bryan Sinclair)

Approve the Agreed Order. BS/LS,; all agree,
DRY CLEANER ENFORCEMENT DEFAULT ORDER

Ttem 36. Docket No. 2006-1316-DC1-E. Consideration of a Default Oxder assessing administrative
penalties against Fairmont Cleaners, Inc. dba Fairmont Cleancrs in Harris County; TCEQ
il No. RN104086384; for dry ¢leaner drop station registration violations pursnant {o Tex.
Health & Safsty Code ¢h. 374, Tex. Watet Code ch. 7, and the rules of the Texas Comumission on
Environmental Quality. (Tammny L. Mitchell, Lena Roberts)

Approve the Defanlt Order. BS/LS; all agree.
FIELD CITATIONS

Item 37. Docket No. 2008-1500-PST-E. Consideration of a Field Cilation assessing administrative
penalties and requiring certain actions of HNQ, Inc. dba Kool Corner in ¥ravis County;
RN101496644; for petroleum storage tank violations pursuant to Tex. Water Code chs, 7 and 26
and the rules of the Texas Commission on Fuvironmental Quality, including specifically 30
Texas Administrative Code ch. 60, (Melissa Keller, Bryan Sinclair)

Approve the Field Citation. BS/LE; all agree.

Item 38. Docket No. 2008-i573-PST-E. Consideration of a Field Citation assessing adoninistrative
penalties and requiring certain actions of 30'S CLASSIC CAR WASH OF LUBBOCK, INC.
dba 50°s Classic Car Wash in Lubbock County; RN102377553; for petroleum storapge tank
violations pursuant to Tex. Water Code chs. 7 and 26 and the rules of the Texas Commission on
Environmental Quality, including specifically 30 Toxas Administrative Code ch. 60. (Melissa
Keller, Bryan Sinclair)

Approve the Field Citation. BS/LS; all agree,

Item 39, Docket No.  2008-1507-WO-E.  Consideration of a Field Citation assessing adimninistrative
penalties and requiring certain actions of Larry Qates Construction Company dba Fresenius
Medical Care Rockport in Aransas County; RN105573141; for water quality violations
pursuant to Tex. Water Code chs. 7 and 26 and the rules of the Texas Connnission on
Environmental Quality, including specifically 30 Texas Administrative Code ch. 60. (Mclissa
Keller, Bryan Sinclair)

Approve the Field Citation. BS/LS; all agree,

INDUSTRIAL WASTE DISCHARGE ENFORCEMENT AGREED ORDIERS
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item 44.

Docket Na. 2008-1442-1WD-E. Consideration of an Agreed Order assessing admuinistrabive
penalties and requiring certain actions of Allivia Cerporation in Harris County;
RNI02076601; for water quality violations pursuant to Tex. Water Code chs, 7 and 26 and the
rules of the Texas Comntissicn on Environmental Quality, including specifically 30 Texas
Administrative Codo ¢h, 60. (Lange Foard, Bryan Sinclair)

Approve the Agreed Ordet, BS/LS; all agree,

Item 41,

Doclet Mo, 2008-1113-IWD-E, Consideration of an Agreed Order assessing administrative
penalties and requining certain actions of AUSTWELL AQUA FARM, INC. in Refugio
County; RN103896163; for waler quality violations pursuant to Tex. Water Code chs. 7 and 26
and the rules of the Texas Commission on Eavironmental Quality, including specifically 30
Texas Administrative Code ch. 60. (Steve Villatore, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all apree.

Ttem 42,

Docket No, 2007-2019-IWD-IE. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Carotex, Inc. in Jefferson Connty; RN100213727; for
water quality violations pursuant to Tex. Water Code chs. 7 and 26 and the mles of the Texas
Commission on Environmental Quality, including specifically 30 Texas Adminisirative Code ch.
60. (J. Craig Fleming, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree.

Ttern 43,

LICENSED IRRIGATORS ENFORCEMENT DEFAULT ORDER

Docket No, 2007-0875-L1L.E. Consideration of a Default Order assessing administrative
penatiies and requiring certain actions of Jason 8. Goff in Tarrant County; TCEQ ID No.
RIN103496394; for landscaps irrigation installer violations pursuant 1o Tex. Water Code chs. 7
and 37, Tex. Oce. Code ch. 1903, and the rules of the Texas Commission on Environmental
Quality. (Rudy Calderon, Lena Raberts)

Approve the Default Order, BS/LS; all agree.

Item 44.

MULTI-MEDIA MATTER ENFORCEMENT AGREED ORDERS

Docket No. 2008-1197-MLM-E. Cousideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Rogelio Ramon in Jackson County; RN105554810;
for municipal solid waste and air quality violations pursuant to Tex. Health & Safety Code chs.
361 and 382, Tex. Water Code ch. 7, and the rules of the Texas Commission on Environmental
Qualily, including speeifically 30 Texas Administrative Code ch. 60. (Clinton Sims, Bryan
Sinclair)

Approve the Agreed Order. BS/LS,; all agree,

Item 45,

Docket No. 2008-1300-MLM-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Favelle Faveo Crones USA, Inc, in Cameron
County; RN102952983; for air quality and water quality violations pursnant to Tex. Health &
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Safety Code ch, 382, Tex. Water Code chs. 7 and 26, and the rules of the Texas Commission on
Environmental Quality, including specifically 30 Texas Administrative Code ch. 60. (Termry
Nurphy, Bryan Sinclair)

Approve the Agread Order. BS/LS; all agree.

Hem 46. Docket No, 2008-0596-MLM-IL. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Four States Recycling, Ine. in Potter Counuty;
RN103204954; for municipal solid waste and industrial solid waste violations pursuant to Tex.
Health & Safety Code ch. 361, Tex. Water Code ch, 7, and the rules of the Texas Comnmission on
Enviromnental Quality, including specifically 30 Texas Administrative Code ch. 60, (Danielle
Posras, Bryan Sinclair)

Approve the Agreed Order, BS/LS; all agree.
MUNICIPAL SOLID WASTE ENFORCEMENT AGREED ORDER

Item 47. Docket No, 2008-1372-MSW-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Eagle Disposal Company, Inc, in Limestone County;
RN105163950; for municipal solid waste violations pursuant to Tex. Health & Safety Code ch,
3al, Tex. Water Code chs, 7 and 26, and the mles of the Texas Commission on Environmental
Quality, including specifically 30 Texas Administrative Code ch, 60. (Danielle Porras, Cari-
Michel La Caille}

Approve the Agreed Order. BS/LS; all agree.
MUNICIPAL SOLID WASTE ENFORCEMENT DEFAULT ORDER

Item 48. Pocket No. 2067-0866-MSW-E. Consideration of a Default Order assessing administrative
penalties and requiring certain actions of Rodolfe Ruiz in Cameron County, TCEQ II No.
RN104747639; for municipal solid wasle vielations pursuant to Tex. Water Code ¢h. 7, Tex.
Health & Safety Code ch. 361, and the rules of the Texas Commission on Eanvirenmental
Quality, including specitically 3¢ Tex. Admin, Code ch. 60. (Benjamin O. Thompson, Lena
Roberts)

Approve the Default Order, BS/LS; all agree.
MUNICIPAL WASTE DISCHARGE ENFORCEMENT AGREED ORDERS

Item 4%. Docket No. 2008-1243-MWD-E. Consideration of an Apreed Order assessing administrative
penalbes and requiring certain actions of the City of Riesel in McLennan County;
RNT101920635; for water quality viclations pursuant to Tex. Water Code che, 7 and 26 and the
rules of the Texas Commission on Environmemial Quality, mcluding specifically 30 Texas
Administrative Cods ¢h, 60. (Lanae Foard, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree.
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Ttem 50. Docket No. 2007-0787-MWD-E. Consideration of an Agreed Order assessing adminisirative
penallies and requiring cenain actions of the City of Port Arthar in Jefferson County;
RN101608024; for waler quality violations pursuant to Tex. Water Code chs. 7 and 26 and the
roles of the Texas Commission on Enviromnental Quality, including specifically 30 Texas
Administrative Code ch, 60, (Pamela Campbell, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree.

Item 51. Docltet No. 2008-0562-MWD-E. Consideration of an Agreed Order assessing administrative
penalties against A. IC Interests-Hunterwood, I.P. in Harris County; RN102916814; for
water quality violations pursuant lo Tex. Water Code chs. 7 and 26 and the rules of the Texas
Commission on Environmental Quality, including specifically 30 Texas Administrative Code ol
60. {¥, Craig Fleming, Bryan Sinclair)

Approve the Agreed Order, BS/LS; all agree.

Item 52. Docket No. 2008-1420-MWD-E. Consideration of an Agreed Order assessing adminjstrative
penalties and requiring certain actions of the City of Hallsville in Harrison County;
RN102181872; for water quality violations pursuant to Tex. Water Code chs. 7 and 26 and the
rules of the Texas Commission on Environmental Quality, including specifically 30 Texas
Admimstrative Code ch. 60, (Steve Villatoro, Bryan Sinelair)

Approve the Agreed Order. BS/LS; all agree.
PETROLEUM STORAGE TANKS ENFORCEMENT AGREED ORDERS

Item 53. Docket No. 2008-1338-PS'1-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of CHEVRON U.8.A, INC. in Karnes County,
RN102483641; for petrolenm storage tank violations pursvant to Tex. Water Code chs. 7 and 26
and the mles of the Texas Commission on Environmental Quality, including specifically 30
Texas Administrative Code ch. 60. (Mike Pace, Bryan Simelair)

Approve the Agresd Order, BS/LS,; all apree.

ltem 54. Docket No,  20068-1387-PST-E. Consideration of au Agreed Order assessing administrative
penalties against Ata Ur Rahman Khawaja dba M & R Food Market in Harris County;
RIN102783495, for petroleum storage tank violations pursuant to Tex. Health & Safety Code ch.
382, Tex. Water Code ch. 7, and the rules of the Texas Comunission on Environmental Quality,
including specifically 30 Texas Administrative Code clt, 60. (Mike Pace, Cari-Michel La Caille)

Approve the Agreed Order. B5/LS; all agree.

Item 55. Docliel No. 20608-1438-PST-E. Consideration of an Agreed Order assessing administrative
penalties and requirdng certain actions of NEPTUNE INTERNATIONAL INC. and
PARKVIEW PROPERTIES, INC. dba Sugar Land Feod Mart m Fort Bend County;
RNI101794782; for petraleum storage tank violations pursuant to Tex. Health & Safety Code ch.
382, Tex. Water Code chs. 7 and 26, and the rules of the Texas Commission on Environmental
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Quatity, including specifically 30 Texas Administrative Code ch, 60, (Elvia Masks, Cari-Michel
La Caille)

Approve the Agreed Order. BS/LS; all apree.

ltem 56, Docket No. 2008-1344-PST-I. Considemtion ol an Agreed Order assessing administrative
penalties against G & J INTERNATIONAL, INC. dba Sunny's Food Mart 3 in Denton
County; RN101546588; for petrolenm storage tank violations pursuant to Tex. Health & Safety
Code ¢ch. 382, Tex. Water Code ch. 7, and the rules of the Texas Commission on Environmental
Quality, including specifically 30 Texas Administative Code cl. 60, (Steven Lopez, Bryan
Sinclaiy)

Approve the Agreed Order. BS/LS; all agree.

Ttem 57. Docket No. 2008-1487-PST-E. Consideration of an Agreed Order assessing administrative,
penalties and requiring certain actions of AAEMS LLC dba Kwik Mart 2 in Tarrant County,
RN102142049; for petroleum storage tank violations pursuant to Tex. Heelth & Safaty Code ch.
382, Tex. Water Code chs. 7 and 26, and the rules of the Texas Comunission on Environmenial
Quality, including specifically 30 Texas Administrative Code ch., 60, (Tudy Kluge, Bryan
Sinclair)

Approve the Agreed Order. BS/LS; all ngree.

Item 58. Docket No. 2008-1159-PST-E, Consideration of san Agresd Order assesging adminisirative
penaltics and requiring certain actions of Gerene Ferguson in Lubbock County;
RN101787885; for petroleumn storage tank violations pursuont to Tex. Water Code chs. 7 and 26
and the mles of the Texas Comumission on Environmentul Qualily, including specifically 30
Texas Administrative Code ch. 60, (James Nolan, Bryan Sinelair)

Approve the Agreed Order. BS/LS; all agree.

Ttem 59. BPocket No. 2006-0504-PST-E. Consideration of an Agreed Order assessing administrative
penaltics and requiring certain actions of Buddy Ford in Harrisen County; TCEQ ID No.
RN102063088; for petroleum storage tank violations pursuant to Tex. Water Code chs. 7 and 26
and the rales of the Texas Commission on Environmental Quality, including specilically 30 Tex.
Admin. Code ch. 60. (JTacquelyn Boutweli, Lena Roberts)

Approve the Agreed Order. BS/LS; all apree,
PETROLEUM STORAGE TANKS ENFORCEMENT DEFAULT ORDERS

Item 60. Docket No, 2007-0084-P3T-E. Coensideration of a Defanlt Order assessing acdhministrative
penalties against Prince Texas Group, Inc, in Jefferson County; TCEQ ID No. RN102409851;
for petroleum storage tank violations pursuant {0 Tex. Water Code chs. 7 and 26 and the rules of
the Texas Commission on Environmental Quality, including specifically 30 Tex. Admin, Code
¢h. 60. (Rebecca M. Combs, Lena Roberts)

Approve the Default Qrder. BS/LS; all agree.
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Itein 61. Decket No. 2007-0728-PST-E. Consideration of a Default Order assessing administrative
penalties against FKD Enterprises Ine. dba Lucky Seven Food Mart in Bexar County, TCEQ
ID No. RN101765089; for petroleum storage tank violations pursuant to Tex. Water Code chs, 7
and 26 and the rules of the Texas Comuission on Environmental Quality, including specifically
30 Tex. Admin. Code ch. 60, (Anna M. Cox, Lena Roberts)

Approve the Default Order, BS/LS; all agree.

Item 62. Docket No. 2007-0606-PST-E. Consideration of a Default Order assessing administrative
penaltics and requiring certain actions of Jake Davis in Palo Pinto County, TCEQ ID No.
RIN101572832; for petrolenm storage tank violations pursuant to Tex. Water Code chs. 7 and 26
and the rutes of the Texas Commission on Enviromnental Quality, including specifically 30 Tox.
Admin. Cede ch. 60, (Rudy Calderon, Lena Roberis)

Approve the Default Order, BS/LS; all agree.

PETROLEUM STORAGE TANKS ENFORCEMENT DEFAULT AND SHUTDOWN
ORDER

lem 63, Docket No. 2006-0490-FPST-E. Consideration of a Defanlt and Shutdown Order assessing an
administrative penalty and requiring certain actions of Bountheung Noymany dba Boat Club
Grocery in Tarrant County; TCEQ ID No, RN100737493; for petroleum storage tank
violations pursuant to Tex. Water Code chs. 7 and 26 and the rules of the Texas Commission on
Environmental Quality, including specifically 30 Tex. Admin. Code ch, 60. (Rebecca M. Combs,
Lena Roberts)

Approve the Defaull and Shutdown Order, BS/LS; all agree.
PUBLIC WATER SYSTEM ENFORCEMENT AGREED ORDERS

Hem 64, Docket No, 2008-1376-PWS-E. Comsideration of an Agreed Order assessing adminisirative
penalties anl requiring certain actions of Clarkson Energy Homes Inc. dba Sun Valley Mobile
Home Park in Erath County, RN1011768135; for public drinking water violations pursuani to
Tex. Health & Safety Code ch. 341 and the rules of the Texas Commission on Environmental
Quality. (Christopher Keffer, Cari-Michel La Caille)

Approve the Agreed Order. BS/LS; all apree,

Tiem 65. Docket No.  2007-0935-PWS-E.  Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Corinne Maib dba Coleto Water in Victoria County;
RN102683562; for public drinking waler violations pursuant to Tex. Health & Safety Code ch,
341 and the rules of the Texas Commission on Environmental Quality, (Stephen Thompsen,
Bryan Sinclair)

Approve the Agreed Owder. BS/LS; all agree,

licm 66. Docket No. 2007-1360-PWS-E. Consideration of an Agreed Order assessing, administrative
penalties and requiring cerfain actions of T § Ran¢h & Retreat, Inc. in Parker Counly; TCEQ
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ID No. RN104810619; for public water supply violations pursuant to Tex. Health & Safety Code
ch. 341 and the mies of the Texag Commission on Environmental Quality. (Anma M. Cox, Lena
Roberts)

Approve the Agreed Order. BS/LS; all agree,

Tem 67, Docket No.  2008-1233-PWS-F. Copgideration of an Apgreed Order assessing administrative
penalties and requiring certain actions of Julie Ann Thames dba Primrose Mobile Hlome Park
in Jehnson Connty; RIN101228005; for public drinking water violations pursaant to Tex. Health
& Safety Codo ch. 341 and the rules of the Texas Commission on Eavironmental Quality.
{Thomas Jecha, Bryan Sinclair)

Approve the Agreed Order, BS/LS; all agree.

Ttem 68. Docket No. 2008-1644-PWS-E. Consideration of an Agreed Order assessing administrative
penalties against the City of Hale Center in Hale County; RN101383982; for public drinking
water vielations pursuant ¢0 Tex, Health & Safety Code ch. 341 and the wles of the Texas
Commission on Environmental Quality. {Andrea Linson-Mgbeoduru, Cari-Michel La Caille)

Approve the Agreed Order. BS/LS; all agree.

Jicm 69, Docket No, 2008-1297-PWS-E. Consideration of an Agreed Order assessing administrative
penaliics and requiring certain actions of The Grove Water Supply Corporation in Coryell
Connty; RN101216620; for public drinking water violations pursuant to Tex, Health & Safely
Code ch. 341 and the rules of the Texas Commission on Environmental Quality. (Yuliva
Dunaway, Bryan Sinclair)

Approve the Agreed Order, BS/LS; all agree.

Itern 70. Docket No.  2008-1037-PWS-E. Consideration of an Agreed Order assessing administrative
penalties and requiring certain actions of Fort Gates Water Supply Corporation in Coryell
County; RN101216257; for public drinking water violations pursuant to Tex. Heallh & Safbty
Code ch, 341 and the rules of the Texas Commission on Environmental Quality. (Epifanio
Villarreal, Bryan Sinclair)

Approve the Agreed Order, BS/LS; all agree.
PUBLIC WATER SYSTEM ENFORCEMENT DEFAULT ORDER

Itom 71. Dacket No.  2007-1826-PWS-E. Consideration of a Defaplt Order assessing administralive
penalties and requiring certain actions of Hank Cantn dba Hills of Texas Bulk Water in
Burnet County, TCEQ 1D No. RN103108452; for public drinking waler violations pursuant to
Tex. Health & Safety Code ch. 341 and the rules of the Texas Comimission on Environmental
Cuality. {Laurencia Fagoyiro, Lana Roberls)

Approve the Defavlt Order. BS/LS; all agree.

WATER QUALITY ENFORCEMENT AGREELD ORDERS
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[tem 72, Dockel No. 2008-1666-WQ-E. Consideration of an Agreed Order assessing administrative
penalties and requiring cerlain actions of HCN MANAGEMENT, LLC in Coryell County,;
RIN105431985; for water quality violations pursuant to Tex, Water Code chs. 7 and 26 and the
sules of the Texas Commission on Environmemial Quality, including specificatly 30 Texas
Administrative Code ch. 60. (Samuel Short, Cani-Michel La Caille)

Approve the Agreed Order. BS/LS; all agree.

Hem 73. Docket No. 2008-1105-WQ-E. Consideration of an Agreed Order assessing administrative
penalties against Site Road Partners, Ltd. in Collin County; RN105538649; for water quality
violations pursuant to Tex. Water Code chs. 7 and 26 and the rules of the Texas Commission on
Environmental Quality, including specifically 30 Texas Administrative Code ch. 60, {Lawren
Smitherman, Bryan Sinclair)

Approve the Agreed Order, BS/LE; all agree,

Ttem 74. Docket No. 2008-1419-WQ-F. Consideration of an Agreed Order assessing sdministrative
penaliies zgainst Jeske Construction Co. in Dallas County; RN101560324; for water quality
violations pursuant to Tex. Water Code chs. 7 and 26 and the rules of the Texas Comniission on
Environmental Quality, including specifically 30 Texas Administrative Code ch. 60. (S8amuel
Short, Bryan Sinclair)

Approve the Agreed Order. BS/LS; all agree,

Item 75. Docket No. 2007-1146-WQ-E. Consideration of an Apreed Order assessing administrative
penalties against IC1 Construction, Ine, in Smith County; RN105171698; for water quality
violations pursuant fo Tex. Water Code chs, 7 and 26 and the rules of the Texas Commission on
Environmental Quality, including specifically 30 Tex. Admin. Code ch. 60. {Lena Roberts)

Approve the Agreed Order. BS/LS; all agree,

Iiem 76. Docket No. 2008-1452-WOQ-E. Consideration of an Agreed Order assessing administrative
penalties apainst Toll Bros., Inc, in Travis County; RN104981212 and RNI04976857, for
water quality violations pursnant to ‘Tex. Wailer Code chis. 7 and 26 and the rules of the Texas
Commission on Environmental Quality, including specifically 30 Texas Administrative Code ch.
60. (Yorge Ibarra, P.E., Can-Michel La Caille}

Approve the Agreed Order. BS/LS; all agree,
WATER QUALITY ENFORCEMENT DEFAULT ORDER

Item 77. Ducket No, 2007-1682-WOQ-E. Consideration of a Default Order assessing administrative
penalties and requiring certain actions of Stoneridge Custom Momes, Inc. it Tarrant County;
TCEQ ID No. RN105348981; for water quality viotations pursuant to Tex. Water Code chs. 7
and 26 and the mles of 1he Texas Commission on Environmental Quality, including specifically
30 Tex. Admin, Code ch. 60. (Gary K. Shiu, Lena Roberts)

Approve the Default Cider. BS/LS; all agree.
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STATE IMPLEMENTATION PLAN

Ttem 78. Dockei Mo, _2007-1539-SiP. Consideration of the adoption of a revision to the State
Implementation Plan (SIP} to address visibility impairment due to regional haze in Class I
Federal areas. The adopted revision would implement Federal Clean Air Act requirernents to
make reasonable progress in reducing visibility impeairment at Class I Federal areas, including
Big Bend and Guadalupe Mountaing National Parks, resulting from anthropogenie pollution,
(Margaret Earnest, John Minter) (Project No. 2007-016-5IP-NR)

Approve the adoption of the proposed revision fo the State Implementation Plan to address visibility
impairment due to regional haze in Class I Federal areas as recommended by the Executive Dircetor.
BS/LS; all agree.

RULE MATTERS

Iem 79. Dacket No. 2008-1631-RUL,. Consideration for publication of and hearing on, propoesed
amended section 101.1 of 3¢ TAC Chapter 101, General Air Quality Rules; proposed amended
sections 116.10, 116.12, and 116.150 of 30 TAC Chapter 116, Contral of Air Pollution by
Permits for New Construction or Modification; and comresponding revisions to the state
implementation plan. The proposed ralemaking wonld emend definitions in 30 TAC Chapter 101
to remove language regarding specific meintenance and nonattainment areas. Additionally, the
proposed rulemaking would amend Chapter 116 to remove language indicating that the one-hour
thresholds and offsets are not effective nnless the U.S. Environmental Protection Agency (EPA)
promulgates rules. The proposed rulemaking would also amend Chapter 116 to add a
requirement for continued applicability of nonattainment New Saurce Review until the EPA
approves its removal for areas attaining the ozone NAAQS. (Blake Stewart, Terry Salem) (Rule
Project No. 2008-030-116-PR)

Remanded (o the Executive Director. BS/LS,; all agree.

Ticm 80. Docket No,  2008-1632-RUL., Consideration for the adoption of amendments to 30 TAC
Chapter 334, Underground and Aboveground Storage Tanks, Sections 334,71, 334,201, and
334.503; and 30 TAC Chapter 350, Texas Risk Reduction Program, Sections 350.2, 3504,
350,77, 35091, and 350,92, The ralemaking would remove applicability of Chapter 350, Texay
Risk Reduction Program, to the remediation of Leaking Petroleum Storage Tank (LPST) sites,
and it would reinstate the applicability of Chapter 334. The proposed rulex were published in the
MNovember 21, 2008 issue of the Texas Register (33 TexReg 9433). {Anton Rozsypal, Cullen
MecMorrow) {Rule Project No. 2009-003-350-PR}

Approve the adoption of the proposed amendments to 30 TAC Chapter 334 and 30 TAC Chapter 350 as
recommended by the Executive Director. BS/LS; all agree.

Item 8], Docket No. 2008-1B66-RUL, Consideration for the publication of, and hearing on, proposed
ampendments to 30 TAC Chapter 21, Water Quality Fees, Section 21.3 and 30 TAC Chapter
294, Public Drnking Water, Seclion 290.51. The proposed rulemaking would increase the Public
Health Services fee, the Consolidated Water Qualily fee, and the Water Use Assessment fee to
ensure that there are sufficient funds to carry out the tasks required to protect water resources in
the state. (Kalhleen Ramirez, Margaret Ligarde) (Rule Project No, 2009-007-021-PR)
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Approve the publication of and hearing on the proposed amendments to 30 TAC § 21.3 and 30 TAC §
290.51 as recommended by the Executive Direcior and modified by the Commission at the Agenda

moeting.

Item 82,

LS/BS; all ugree.
PUBLIC COMMENT SESSION

The Commission will receive comments froin the public on any matters within the jurisdiction of
the TCEQ, with the exception of pending pennitting matters or other contested cases which are
subject to the ex parte prohibition found in Texas Government Code §2001,061. In the inferest
of time, speakers will be limited to three minutes each, with the tofal time for public comment
limited to one hour.

No aclion taken.

Ttem 83.

EXECUTIVE MEETING

Doelket No. 2009-0001-EXE. The Commnigsion will conduct a closed meeting to deliberato the
appointment, employment, evalnation, reassignment, duties, discipline, or dismissal of the
Commission's Bxecutive Director and General Counsel, ag permitted by Section 551.074 of the
Texas Open Meetings Act, Chapter 5351 of the Government Code. The Commission may also
meel in open mecting to {ake action on this mafter ag required by Section 551.102 of the Texas
Open Meetings Act, Chapter 551 of the Govermunent Code,

The commission did not meet in an execntive meeting,

Item 84,

Docket No. 2009-0002-EXE, The Commission will conduct a closed meeting to receive logal
advice and will discuss pending or contemplated litigation, settlement offers, and/or the
appoeintment, employment, evaluation, reassignment, duties, discipling or dismissal of specific
Commission smployees, as peomitled by Sections 551.071 and 551.074, the Open Meetings Act,
codificd as Chapler 551 of twe Government Code. The Commission may alse meet in open
meeting to take action on legal or personnel matters considered in the closed meeting as required
by Section 551.102 of the Texas Open Meetings Act, Chapter 551 of the Government Code.

The commission did not meet in an executive meeling,

Item 85.

Doeket No. 2009-0003-EXE. The Commission will conduct a closed mecting to discuss their
duties, roles, and responsibilities as Commissioners of the TCEQ pursnant to Section 551.074 of
the Open Meetings Act, Codifted as Chapter 551 of the Government Code. The Commission
may also meet in open meeting fo take action on this matier as required by Section 551.102 of
the Texas Open Meetings Act, Chapter 551 of the Government Code.

The commission did nol mest in an exgcutive meeting.

(PERSONS WITH DISABILITIES WHO PLAN TO ATTEND THE TCEQ AGENDA
AND WHO MAY NEED AUXILIARY AIDS OR SERVICES SUCH AS INTERPRETERS
FOR PERSONS WHOQ ARE DEAF OR HEARING IMPAIRED, READERS, LARGE
PRINT, OR BRAILLE ARE REQUESTED TO CONTACT OFFICE OF THE CHILF
CLERK AT (512) 239-3300 AT LEAST TWO (2) WORK DAYS PRIOR TO THE
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AGENDA, SO0 THAT APPROPRIATE ARRANGEMENTS CAN BE MADE. PERSONS
WHO DESIRE THE ASSISTANCE OF AN INTERPRETER IN CONJUNCTION WITH
THEIR ORAL PRESENTATION AT THIS TCEQ AGENDA ARE REQUESTED TO
CONTACT THE OFFICE OF THE CHIEF CLERK AT (512) 239-3300 AT LEAST FIVE
(5) WORK DAYS PRIOR TO THE AGENDA SO THAT APPROPRIATE
ARRANGEMENTS CAN BE MADE.)

REGISTRATION FOR AGENDA STARTS AT 8145 AM. AND WILL CONTINUE
UNTIL 9:30 AM, PLEASE REGISTER BETWEEN THESE TIMES. LATE
REGISTRATION COULD RESULT IN YOUR MISSING THE OPFORTUNITY TO
COMMENT ON YOUR ITEM.

THE PUBLIC CAN VIEW LIVE AND ARCHIVED TCEQ MEETINGS ON THE
INTERNET AT NO COST, AT: BYTP://WWW.TEXASADMIN.COM/cot-bin/tnree.cgi

fs/ Anne Rowlat] 03/06/2009
Assistant General Counsel, Date
Amne Rowland
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Texag Commission on Environmental Quality (TCEQ)

Chief Engincer’s Office

Tax Relief for Pollution Control Property Advisory Committee Meeting
February 15, 2012

10:02A.M. — 11:46P.M.

TCEQ, Austin Campus, Building E, Room 2018

Minutes

Opening Remarks

1. Call to order and recognition of committee members for the record.
Mr. Bob Adair called the meeting to order at 10:02 a. m. with ten members present.
Dr. Cyras Reed arrived at 10:45 a,m. Mr, Mike Nasi and Mr. Greg Maxim did not
attend.

2, Introduction of Mr. Lloyd Graham (new Committee member).
Mr. Adair introduced Mr. Graham, superintendant of the La Porte Independent
School District, who is the eornmittee’s newest member. Mr. Graham stated that he
looks forward to being a part of the committee.

3. General comments from commiltee members and staff,
No eomments were received.

4. Public comments policy discussion,
Mr. Adair re-stated the public comment policy. No action was taken.

Election of 2012 Chairperson of Advisory
Committee (required by commiltee bylaws)

A motion was made to reelect Mr. Adair as comunittee chair. The motion was seconded
and then approved without opposition,

Review Draft 2011 Annual Report of Advisory
Commiltee (required by cominittee bylaws)

Committee members reviewed the draft 2011 Annual Report. [t was peinted oul that on
page three of the report the listing for Mr. Leo Scherrer is the only one that contains a
professional designation. A motion was made to remove the P. . after Mr. Scherrer’s
name and accept the report ag written. The motion was seconded and then approved
unanimously.

EXHIBIT 21

Page 1ol 3
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Consider revisions to Application Form and
Instructions
Mr. Adair presented two documents, Sectipn 1 of Use Determination for Pollution

Control Property Application and Section 1 Instructions for UJse Determination for
Pollution Conirel Preperty Application Form TCEQ-00611. There was general
discussion on whether or not the guestion aboul ownership shonld be asked as an
eligibility question in Section 1 of the application. A motion was made to have TCEQ
staff prepare an amended application form and instructions for presentation at the next
meeting. The motion was seconded and passed.

Consider TCEQ staff’s request for advice (continued
discussion from 11/18/11 Advisory Committee

meeting)

Rude/regulation citation for property on the Eqnipmerit and Categories List (Tier I
Table) installed as a Best Management Practice.

Mr. Tim Reidy, TCEQ Legal Staff, presented a proposal based on staff’s previous
proposal and a memo presented by Mr. Robert Castor during the Noverber 18, 2011,
meeting. A motion was made and seconded to adopt the proposal into agency guidance
with minor grammatical and formatting changes, The motion passed.

Other

1. Old Business
Mzx. Don Lee requested an update from staff on the status of the pending
hydrolreater and heal recovery steam generator (HRSG) applications.

My. Minor Hibbs, TCEQ staflf, explained that technical notice of deficiency letters
were mailed to the hydrotreater applicants providing them with the opportunity to
provide the same information that was requested from Valero. If no response is
received by February 17, 2012, these applications will be considered to have been
withdrawn by the applicants.

Mr. Adair asked if staff knew the status of the altorney general’s opinion request
made by Senators Ellis and Davis. My. David Hodgins, Thompson +Horton, LLP,
stated that the request had been withdrawn.

Myr. Hibbs explained that staff is in the process of briefing agency management
about potential options for completing the HRSG applications. The current status
is the six appealed applications have not heen placed on the commissioner’s
agenda, and the applications that are on hold are gtill on hold pending the cutcome
of the appeals.

Pagezofy
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2, New Business
Dr. Reed asked if the ageney had prepared an annual report on the Tax Relief
Program. Mr. Chance Goodin, TCEQ) staff, explained that a report on the 2010
calendar year has recently been placed on the agency Web page and that the 2o11
report will be prepared later this year.

Mr. Adair asked staff aboul an apparent conflict in the bylaws. The document
contains two sections on voting. One allows voting by e-mail or by phone and the
other does not. Members expressed concern that it may be possible to submit a
vote for or against a motion before the motion was even made, Mr. Reidy agreed to

review the bylaws and past meeting minutes to verify whieh proposed amendments

to the bylaws have been adopted.

2, Puture Meetings

Mr. Adair will work towards scheduling the next meeting during the second quarter

of 2012,

4. Public Comments
Mr. John Kennedy, Texas Taxpayers and Research Association, provided

comments regarding item four of the agenda: consider revisions to Application
Form and Instructions. :

Adjourn

A molion to adjourn was passed at 11:46 a. m.

Action Items

o Staff will present draft versions of the application and instructions at the next
meeling.

»  Staff will pregent the programs 2010 annual report at the next meeting.
»  Staff will review past committee minutes to verify which if any proposed changes
have been adopted into the bylaws.

Next Meeting Date

To be determined.

Pagezof 3
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Appleation Review Summary

Application Number: 11914

Company: Tenaska Gateway Partners, Ld,
Facility: Tenagka Gateway Generating Station
County: Rusk

Tier; IV

Estimated Cost of Property: $48,038,346.00
Project Reviewer: Ronald Hatlett

Description of Property and Environmental Benefit

This facility has thermally efficlent heat recovery steam generators (HRSGs) and stearn turbines; Use of
the equipment will improve the thermal efficiency of'the plant.

Tier IV Partial Percentage: 25%. Caleulation based on alternative use of SCR.

Rale Citation(s)

40 CER 60.Subpart DA; Standards of Performance for New Stationary Sources. Standards of performance

for Eleciric Utility Steam Generating Units for Which Construction is Commenced after September 18,
1978, This rule does not require the installation of this equipment.

Final Determination

A posifive use determination was issued on 5/1/2008, ag 100% pollution control for the Heat Recovery
Steam CGenerators and a negative determination was issued for the steam turbine. The use of the steam

tughine dogs: snefital theste and s

otpiovidean-envivonmental

Administrative Rgview

Administrative Review Chronology
Received Date: 03/14/2008

Date Application Was Declared Adrministratively Complete: 04/08/2008
Fee Information

Application Fee Pald; Yes

Does Applicant Have Pagt Due Fees: No

Technical Review

Technical Review Chronology

Technical Review Start Date: 04/08/2008 -
T'echnical Review Completion Date: 04/30/2008 .
Determination Issued: 5/01/2008 .
Appeal Date; 5/16/2008
Remand Date: 6/20/2012 -
Techmical Review Start Date: 7/02/2012

Technical Review Completion Date: 04/30/2008

Re-Determination Date: 7/0g/2012

ottt e W
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Poject Reviewer Date ‘Work Leader Date
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