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Tenaska Gateway Cieneration Station M

Appeal of Purported Negative Use Determination

Dear Ms. Bohac:

We represent Tenaska Gateway Partners, Lid, {Tenaska), the applicant in the above-relercnced
matler. Qur client is in receipl of the July 10, 2072 letter from Chance Goodin in which he
purports to issue a negative use detennination on behalf of the Exccutive Director for either the
entirety of Tenaska's application or partially for the three heat recovery steam generators
(HRSGs) included in the application. This July 10, 2012 letter was served without an
accompanyinp docwment signed by the Bxecutive Director,

negative use determination. and i does so withoul waiving its right 1o contest whether or not the
Executive Director’s presumed agent hag in fact issued a Jawful negative use determination, The
mlormation required under 30 Tex, Admin, Code § 17.25(b) 18 as follows:

) provide the name, address, and daytime telephone momber of the person who files
the appeal:

The undersigned is filing this appeal on behalf of Tenaska. All correspondence for this appeal
should be sent to the following:

Fdward Kliewer

Fulbright & Jaworski 1..1..P.
300 Convenl Sucet, Suite 2100
San Antonio, Texas 78205-3792
Telephone: (2103 270-7144

Fax; (210) 270-72035

Emall: ekliewer@lulbright.com
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Pursuant (o 30 Tex. Admin. Code § 17.25(2)(2)(A), Tenaska files this appeal of the purporned
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2) give the name and address of the entity {o which the use determination was issued;

Tenaska Gateway Partners, Ltd.
1044 N. 115" Street, Suile 400
Omaha, NE 68154-4446

3 provide the usc determination application pumber for the application for which the
use determination was issued;

Use Determinalion Application 07-11914
() request commission consideration of the use delermination; and

This letter is a forma! request to he Commission for consideration of the purported negative use
determination.

{5) explain the basis for the appceal.

In 2008, Tenaska applied for a pollution control use determination for an enhanced steam turbine
combined with (hree HRSGs a its Gaweway facility, which 18 a natural gas-fueled, combined-
cycle electric generating station, Tepaska's equipment meets or exceeds regulations issued by
environmental agencics 1o conlre) or reduce air pollution. See, e.g., 30 Tex. Admin, Code
§ 117.3010; § 106,512; 40 CFR 60.44 subspart DA & DB, 40 CF.R. § 50.11.

Specilically, the equiproent's jucreased thermal efficiency, as compared to a traditional steam
botler unil, reduces the fuel needs for the same power output, while emilling no additional air

‘emissions such as nilrogen oxides (NOx). In addilion, the duct burners inside the TIRSGS, as

designed, may further reduee plant air emigsions with additional NOx controls, but such air
emissions reductions occur in addition 1o the efficiency-based reductions.

In 2008, the Executive Direclor granted a 100% posilive use determination for Tenaska's HRSGs
while tssuing a negative use determination for its steam tarbines.

However, Rusk County Appraisal District appealed o the Commission regarding the positive use
determination issucd for the Gateway [acility, and that appeal eventually resulied in the July 10,
2012 Jetter that purports to issue a negative use determination on Tengska®s application.

In 2008, the Excoutive Director correctly apphied the Jaw to Tenaska’s facllity, as well as to
many other similar facilities, n 2012, the Execntive Director failed o comectly imterprot the
conlrolling statute and applicable regulations. Among other things,

s The Executive Director has not lawfully issued a negative use determination.

s T'he lixecutive Director misunderstands the nature, function, and pollution control benefits of

Tenaska’s HRSGs. The Fxecutve Threclor hay fatled 10 offer a reasoncd and thmely
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explapation for finding 0% pollution control and for rejecting Tenaska’s justifizble
expeclations that its equipment was 100% pollution contral property as properly determined
in 2008.

e The HRSGs at Tenaska’s lacility satisfy the statutory delimtion of 100% pollution control
and otherwise fully comply with applicable regulations. Allematively, the HMRSGs are
entitled Lo a partia) use dedermination.

= The Executive Director has applicd the wrong administrative rules, On January 1. 2008,
Tenaska was entitled 10 a 100% positive use delermination under Tier 11 Alterpatively, the
appropridte administrative rules were those in effect when Tenaska filed its application. The
2010 rles are invalid and have no (oree or clfeol relative to ‘lenaska’s application. As
applicd 1o Tenaska, the 2010 tules are unconstitutional because tiey are an unconstitutional
retroactive application of law and violate both due process and equal protection.

» The Lxeeutive Director has acted arbitrarily and capriciously, has treated similar property in
conflicting ways despite statwory and covstitutional prohibitions 1o the contravy. and has
deprived Tenaska of due process and equal protection.

We look forward to briefing this mauter in full and would greatly appreciate the opportunity 1o
address the Commission in person,

Please note thal we are providing copies of this notice of appeal 1o the individuals and entities
identificd an the Commission®s mailing list (rom Docket No, 2008-0830-M15-1).

Very truly yours.

Bdward Kliewer 111 gop// pumww
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CAUTION - CONFIDENTIAL

THE INFORMATION CONTAINED [NV PHIS FACSIMILY 13 CONFIZENTIAL AND MAY ALSO CONTAIN PRIVILEGED ATTORNEY-CLIENT INFCIRMATION OR
WORK FRODUICT MR INFORMATION [ INTENDED ONLY FCR THE USE OF TNHE INRIVIDUAL OR ENTITY TO WHOM I'T 13 ADDRESSKED. 1 YOU ARE NOT
THE INTIENDED RECIPIENT, OR THE EMPLOYEE QR aGENT RESPONSIDLE TO DELIVEK [T 10 The INTENDED RECINENT, YOU ARE HERERY NOTIFIED
THAT ANY USE, DISSCMINATION, DISTRIBUTION OR CORYING OF THIS COMMUNICATION [5 STRICTLY PROMIDITED, [F YOU HAVYE RECEIYED TG
FACSIMILE I ERROK, PLEASE MAMEDIATELY NOTIFY LS 1Y TELEPHONIE, AN RETURN THE QRIGINAL MIESSAGE TO US AT THE ADDRESS ABOVE Via

THE U5, POSTAL SERVICE. TIHANK YOUL

IFYQOU DO NOT RECEIVE ALL OF THE PAGES, PLEAST CALL
SUSAN CARDENAS AT 210-270-7255 AS SOON AS POSSIBLE.



