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Dear Ms. Bohac: ] w

We represent Borger Energy Associates, LP (“Borger”), the applicant in the above-referenced
matter. Please file the following document as a Supplement to be incorporated into Borger's
Appeal of Purported Negative Use Determination previously filed in the subject matter on June

24, 2014:
Affidavit of David Baugh in Supplement of Appeal and Record, including:

1. Borger Energy Associates, LP’s Application for Use Determination for Poliution Control
Property dated March 26, 2008;

2. Borger Energy Associates, LP’s Response to Appeal of Executive Director's Use
Determination dated December 5, 2008,

3. Borger Energy Associates, LP’'s Appeal of Purported Negative Use Determination /
Notice of Appeal dated July 31, 2012;

4, Response Brief of Appellant Borger Energy Associates, LP dated October 26, 2012,
5. Borger Energy Associates, LP's Supplemental Application dated June 20, 2013; and

6. Borger Energy Associates, LP’s Second Supplemental Use Determination Application
dated March 6, 2014,

Please also see that these voluminous are electronically posted to TCEQ Docket No. 2008-
0832-MIS-U.

Fulbright & Jawarski LLP is a limited liability partnership regislered under the laws of Texas. 536265401

Fulbright & Jaworski LLP, Norten Rose Fulbright LLP, Nortan Rose Fulbrighl Australia, Norton Rose Fulbright Canada LLP, Norlon Rose Fulbright South Africa {incorporated as
Deneys Reitz, Inc.), each of which is a separate legal enlity, are members of Norton Rose Fulbright Verein, a Swiss Vereln, Detalls of each enlity, with certain regulalory
infarmation, are at nertonrosefulbright.com. Nertan Rose Fulbright Verein helps coordinale the aclivities of the members bul does not Itself provide legal services to clients.
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If you have any guestions, please contact me at 210-270-7121.

Very truly yours,

Ak

Thomas A. Counfryman,
Senior Counsel

TAC/mg
Enclosures
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APPEAL OF THE EXECUTIVE DIRECTOR'S NEGATIVE USE
DETERMINATION ISSUED TO BORGER ENERGY ASSOCIATES, LP
FOR THE BLACKHAWK COGENERATION FACILITY

USE DETERMINATION APPLICATION NoO. 07-11971

AFFIDAVIT OF DAVID BAUGH IN
SUPPLEMENTATION OF APPEAL RECORD
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STATE OF TEXAS )

)
COUNTY OF HARRIS )

BEFORE ME, the undersigned authority, personally appeared DAVID BAUGH, a person
known by me to be fully competent and qualified in all respects to make this Affidavit, who,
after being by me first duly sworn, deposed as follows:

INTRODUCTION
1.

[ am over twenty-one (21) years of age, of sound mind, and have never been convicted of
a felony or other crime involving moral turpitude. 1 am fully competent, authorized and
qualitied to make this Affidavit on behalf of Borger Energy Associates, LP (“Borger”). This
Affidavit is based upon my own personal knowledge gained while working for Borger and with
its attorneys in directing and contributing to Borger’s Application (as supplemented) for a
Positive Use Determination (“Supplemented Application™) from the Texas Commission on
Environmental Quality (“TCEQ”) for Borger’s Heat Recovery Steam Generators (“HRSGs”) at
the Blackhawk Station in Hutchison County, Texas, and in responding to various briefing of the
TCEQ’s General Counsel’s office (“General Counsel™) and various Notices of Deficiency
provided by the Staff (“Staff”) of the TCEQ’s Executive Director concerning the Supplemented
Application,

2,

To specifically supplement Borger’s previously-filed appeal herein of Staff’s most recent
Negative Use Determination of the Supplemented Application, and assure inclusion of the
following in the record of this controversy and in Borger’s appeal, attached are frue and correct
copies of each of the following documents., Each of the following were previously provided, as
applicable, to the Executive Director’s Staff at TCEQ in relation fo the prosecution of the
Supplemented Application and/or filed previously under the above TCEQ appeal Docket
Number in response to prior, related briefing of TCEQ’s General Counsel:

1. Borger Energy Associates, LP’s Application for Use Determination for Pollution Control
Property dated March 26, 2008;

2. Borger Energy Associates, LP’s Response to Appeal of Executive Director’s Use
Determination dated December 5, 2008,

3. Borger Energy Associates, LP’s Appecal of Purported Negative Use Determination /
Notice of Appeal dated July 31, 2012,

4, Response Brief of Appellant Borger Energy Associates, [P dated October 26, 2012;

5. Borger Energy Associates, LP’s Supplemental Application dated June 20, 2013, and

53626948.1 w2



6. Borger Energy Associates, LP’s Second Supplemental Use Determination Application
dated March 6, 2014.

BEach of above-described documents, as amended and supplemented by the later filings
referenced above {collectively, the “Record Documents™), are expressly incorporated by
reference into and made a part of Borger’s Appeal of Purported Negative Use Determination
previously filed in this matter on June 24, 2014,

3.

The calculations and factual statements related to Borger’s operations, emissions, costs,
revenues and its HRSGs and their pollution control function contained in the Record Documents
identified above, as ultimately amended and supplemented, are true and correct.

SUBSCRIBED AND SWORN TO BEFORE ME, the undersigned authority, on this, the  day

of July, 2014.

DAVID BAUGH, Affiant

, 5 f/’%; K%‘*"’ ’

7/ WNolaryTubic 7

Jovr Yours ||
Motary Paisll, State of Toxas ||

iy Goimiisaton Expires
M 184, 207h

536269441 -3 -
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S s TR g R Dermis béegec‘r); Dl
WIFEEPHELDRS Fige Presicdent
Phone:(572) 671-33522
dennis.deegeartuduffundphelps.com

March 26, 2008

TCEQ - Cashiers Office MC-214
Building A

12100 Park 35 Circle

Austin, Texas 78753

Subject:  Application for Use Déféi'in'{ﬁétion-f‘dl'.'P'Ql'l'Li'ti"o'h Co‘ﬁtr'tiI_Pj*'b}ﬁé’:“ty-_{_;f'l_i: L
Blackhawlk Station - 11 9 N, Spur Co-Gen Place Borger, TX 79008

Enclosed please find one application (the “Apphcahon”) for property tax exemphons for certain
qualifying pollution control p1ope;ty a,t the Blackhawk Sta.tmn PJ OJc,ci (thc “Faclhty”) .

Hutchinson County, Texas.”
Pursuant to Title 30 of Chapter 17 of théT'eX‘éts Admiinigtrative Code, the Application has beefi.
prepared using the Texas Commission on Environmental Quality (“TCEQ™) Apphoa‘mon for Use
Determination for Pollutigil Coritio! Propeity. Theeiiclosed: apphcatmn 188k

Application.

Submission of this Application is quuucd as a pmcess step in the TCEQ s pollution control-
certification process for tax exemption of certain assets used in pollution control capacztlcs
within the Facility, As outlined by the application jistructions, the feefor this Tier IV. .
Application is $500. Enclosed plcasc ﬁnd a checic for $500 for the Application p]ocessm g

The Application can be summarized as follows:

Property S Y Beeriition

Tier IV | - See At[dchf,d Schedule $1°> 906, 514

Please send one copy of ihc oom] lctcd pr opel ty td;x cxcmpuon Use Dcic,nmnahon o tl
following address:

Duff and Phelps LLC = . .-
c/o Dennis Deegear

919 Congress Ave,

Suijte 1450

Austin, TX 7870]

IV R

S Egtinaked Cost o



If you ha_ve any questions regarding the Application or the infonnation supplied with these
Application, please contact Dennis Deegear of Duff & Phelps, LLC at (512) 671-5523 or e-mail

at dennis.deegear@duffandphelips.com.
Very truly yours, '

DUFF & PHELPS.LLC

Signature: %&“M\ #Q%W e

Name: - -~ - -Dennis-Deegear .. . ..

Title; Vice Prasident

Enclogures



TEXAS

COMMISSION
ON ENVIRONMENTAL
QUALHY
“TEXAS COMMISSION ON ENVIRONMENTAL QUALITY . . : .?': :
APPLICATION FOR USED ETERMINATION ]'h Syt TS’ H’l\c; ?atg AR
- FOR POI_,LUTIO.?\ ConTROL PROPERTY E " ] 28
| - CHIEF CLERKS OFFICE

The TCEQ has [hE :c'.ponmblhl) o dclclmm{. whclhm u properl;, s ;:olht un cunlxol ploper':) f\ pcrsun suekm[, a wse: delcnmnallon {for
polhtion controd property mus camplete the altached dpplication of use o copy or simitar reproduct fon. For ussisiange in Gopipleting this foam
refer Lo the TCEQ gmdelmes document, Piopersy Teoe Exemptions, for Paliution Contio! Pioperly, us well as 30T AC 917, rules goveming thie
program, For udditional agsigance please contect the Tax Teetial Ior Pothdion Conuo! Property Program i (517) 2393100 The wpplication -
should be conpleted and mailed, nlong with # coniplele copy md c'l-f)])l()]}l'lﬂlt (e, Loy TCEQ MC Z1 4, C‘mhmuori ice, 2O, Bm 13088, Augin,

Texus 787) 1-308 8.

1. GENERAL INFORMATION .
A, What is the type of owner slup ofthl,s fa0111ty7

[ Corporation . L Scle Pr O]JI]CLO]
Ul partnership -~ = Utzhty
M Limited Partnership . Other .
B Size of company: Number of Empioyees L T e e
M1 to 99 —-1,000 10.1,999
O 10010499 - , Zl"f-z 000.t0 4,999+«
(1500999 - e 5,000 or more

C, Business Description; Combmat[on Electrm and Dthe1 Utihty (4931)

2. TYPE OF APPLICATION - i SR S
[7 Tier I $150 Application Fee = L+ Ther III $2;500 Appllcanon Fee
[ Tier 1T $1,000 Application Fee W Tier TV $500 Application Fee -
NOTE: Enclose a check, money order to the T CEQ, ‘ora copy of the €Pay ;ecerp{
along with-the applicalon to cover the required fee. : e

3. NAME O¥ APPLICANT _ _
Al Compa.ny Name Borger Enm gy Associates LP N f:i,, L o -
B. Mailing Address (Street or, P.O..Box): 7001 Boulcvald 26 Smtc 3]0
C. City, Staté, ZIP+ North Richland Hills; Texas 76180 -~ - - L
4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAk E}\EMPTION
A. Name of [amllty Blacldmwk Station .. . .
B. Type of Mfg Process or Service: (‘ombumhon Elcoulc 'mc] Othcl Uilllly (4931)
C. Street Address: 119N, Spur Co- Gen Placc - S :
D. City, quC ZIP: Borger, TX 7)008 T
E, Tracking NLllan] Agsigned by A] phc,dm D_PB[ab],chaWk B
F. Customer Number or Regulated Entity Number: N/A

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPDRTY

A. Name of Ap apr raisal D1‘3‘c11c,l Huichinisosr

B. Appmsal Dls’mci Accoun | Number: 90(]000 ]0]( OO H’
© o 1180,7200, 1220, }’?40)

i 1760,

Texas Relief for Pollulion Control F’ropafly Application
-TGEG-0061 +-{Revised danvary 2008) — - -
Blackhawk Slalion - 118 N. Spur Co-Gen Place Borger, TX 78006

Page 1-of 11



< TEEQ-00611 {Revised January 2008) - 0

¢, CONTACT NAME (must be provided}

A. Company/Organization Name: Duffl and Phelps LLC

B. Name of Individual to Contaci: Dennis Desgear

C. Mailing Address: 919 Congress Ave.  Suite 1450

D. City, State, ZIP: Austin, TX 78701 7 _
E. Telephone number and fax number;  (512) 671-5523 Fax (512) 671-5501
F. E-Mail address (if available): dennis.deegear@duffandphelps.com

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8. Each item is detailed with the proper statute, regulation,
or environmental regulatory provision,

8 DESCRIPTION OF PROPERTY

Background _

Blackhawk Station is a 225 MW cogeneration facility located in Borger, Texas
owned by Borger Energy Associates LP. Blackhawlk Station's.design incorporates
two Siemens 501D5A gas turbines, and two Deltak HRSGs. The exhaust from the
combustion turbines is directed to the HRSGs where the thetmal energy in the
exhaust gases is recovered to generate steam, The high pressure steam produced ii-
the HRSGs is exported to the adjoining Wood River Borger Refinery, Natural Gas
serves as the fuel for each gas turbine.

Overview of Copgeneration Technology

The Facility is a cogeneration plant that congists 01" two gas- fn ed Combustlon
Turbines ("CTs") equipped with heat recovery steam generators (HRSG's) to
capture heat from the trbine exhaust, Steam produced in the HRSG’s provides
steam for production purposes to the Facility’s steam host, Wood River Borger
Refinery LLC. Use of the otherwise wasted heat in the turbine exhaust gas results in
higher plant thermal efficiency compared to other power generation technologies.

Combined heat and power (CHP) plants ave oflen’ equipped with a steam tirbine and

have the added flexibility over a cogeneration plant to genérate additional efectricity

if needed or sell its steam directly to an industrial facility commonly referred to as a
“steam host”. Additional efficiency is gained in CHP and cogeneralion applications

by using steam fiom the sicam generator to serve direct thermal loads. Though

increasing overall thermal efficiency, the choice of using steam for these

applications instead of powering a steam-driven turbine reduces the electrical outpul

of the plant.

The following overview deseribés technology that is common (o both cogeneration
and CHP electric power gjonezatlon facilities, The significant difference between the
two types of facilities is the use of the ther mal energy generated by the combustion
turbines. Because Blackhawk does not have a steany turbine and uses its thermal
energy to supply steam to the Wood River Borger Refinery any portion of the

Texas Reliel lor Pollution Conlrel Properiy Applicalion

Blackhawk Stalion - 11% W. Spur Co-Gen Place Borger, TX 70008 Page 7 of 11



overview relating to steam turbine power generation does not apply to this facility.

The Braylon ¢yclé is & constani préssure thermodyndamic cycle thal converts hea
from combustion into work. A Braylon-engine, as it applies to a gas turbine system,
will consist of a fuel or gas compressor, combustion chamber, and an expansion
turbine. Air is drawn into the compressor, mixed with the fuel, and ignited. The
resulting work output is ¢captured through a pump, cylinder, or turbine.
Cogeneration systems typically meke use of the waste heat from Brayton engines for
steatn production, o o '
The Rankine cycle is a thermodynamic cycle that converts heat from an external

source into work. In a Rankine cycle, external ligat from an outside solree is
provided to'a fluid in a closed-loop systein, This fluid, once pressurized, converls -
{he hieat into work obtptit using a tirbine. The fluid iiost oftes used i & Rankine

- cyele is.water-(steam) due to.its favorable properties, such s nontoxie and .
unreactive chemistry, abundence, and low cast, as well as its thermodynamic’
properties. The thermal efficiency of 4 Ranking eyclé is usually limited by the" -
working fluid. Steam generated in a cogeneration plant is typically sold to and
directly used by a steam host. o '

By combining both gas and steam cycles, high input temperatures and low output
temperatures cail be dchieved. A Gogeneration plant has a thermodynamic cycle that
operates between the gas turbine's high firing temperature and the waste heat -
temperature frotm its exhaiist. This large range means that theé Carnot efficiency of
the cycle i high. The detual efficiency, while lower than this'is still higher than that
of eithier plaiit on its own, The thermal efficiency of a.cogeneration plant can be
ieasured as the net electric and steaty power output of the plant divided by the
heating valieof thie fuel, = T ST '

-
~ loProcess. .

Waielr e Heat ReCo‘very 5 :
- - Roiler |

Hdt Fxhaust :Gases

Fugl Combusti‘on
—p Turbine .

FIGURE 1 - Cogeneration Plant Configuration (1)

Texas Reliel for Poliution Contro! Properly Applcalion
“TGEE:00611 [Revised January 20087 - - oo e e
Blackpaw! Slation - 118 N. Spur Go-Gen Place Borger, T 70008

Page 2 of 11



A single-rain cogeneration planit consists of ore CT, a generator, and & HSRG (See
Figure ) — Cogeneration Plant Configuration, below). Because of high thermal
efficiency, high reliability, and low air emissions, cogeneration CT'g and HRSG's
have been the new resource of choice for bulk power generation and industrial
steam production for well over a decade. Other attractive features include significant
operational flexibility, the availability of relatively inexpensive power augentation
for peak period operation and relatively low carbon dioxide production,

Current Revulatory Authority for Qutpuf-Based Emissions

Innovative power technologies such as cogeneration technology offer enormous
potential to improve efficiency and enhance the environmental footprint of power
generation through the reduction and/or prevestion of air emissions to the
environment, Currently, two thirds of the ftie] burtied to generate electricity m
traditional fossil-fired sieam boilers is fost. Traditional U.S. power generation
facility efficiencies have not increased since the 1950s and more than one fifth of
the U.S. power plants are more than 50 years old. In addition, these facilities are the
Jeading contributors to U.S. emissions of carbon dioxide, NOX, sulfui dioxide
("SO2"), and other contaminants into the air and water, ~~ =~~~ *

“The ability to recognize and regulate the efficiency benefits of pollu_tioh&édudion
and/or prevention. through the use of cogeneration technology is achieved through
the use of Qutput-Baged emissions standards, incorporated since September 1998
withir the U.S. EPA’s new source performance standards (“NSPS”) for NOx, from
both new utility boilers and new industrial boilers.- Pursuant to section 407(c) of the
Clean Air Act in subpart Da (Electric Utility Steam Generating Units) gmd subpart
Db (Industrial-Commercial-Institutional Stearn Generating Units) of 40 CFR part
60, the U.S. EPA revised the NOx emissions limits for steam generating units for
which construction, modification; or reconstruction commenced after July 9, 1997
(3). Output-Based regulations are also exemplified by those used in the U.8. EPA’s
NOx Cap and Trade Program for the NOx State Implementation Plan ("SIP”) Call
of 1998, which uses units of measure such as [b/MWh generated or [b concentration
("ppm"), which relale to the emissions to the productive output ~ electrical
generation of the process.(4)

The use of innovative technologies such as cogenération units reduces fossi! fuel use
and Jeads to multi-media reductions in the environmental impacis of the production,
processing transporiation, and combustion of fossil fuels. In addition, reducing
fossil fuel combustion is 4 pollution prevention measure thal reduces emissions of
all products of combustion, not just the larget poliutant (cwrrently NOx) of a federa)
regulatory progran.

Authority to Expand Pollutign Control Equipment & Catepories in Texas

Under Texas House Bill 3732 (“HB3732") enacted in 2007, Section 11.3] ol the
Texas Tax Code is amended to add certain plant equipment and systemns to the
current list of air, water, or land pollution control devices exemyt flom property
taxation m Texas,

Taxas Rediel lor Pollulion Contrat Fropary Application

“TCEO-00611 (Revised Janvard 2008} 7
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Specifically, the language reads as follows:

SECTION 4. Sectivn }1.31, Tax Code, is amended by adding Subsections (k. (1), and {m) to read as
Jollows.

(k) The Texas Commission en Emidronmental Quality shall adopt rules establishing a noresclusive list
of fucilities, devices, or methods for the control of eiv, waiter, wr tand polluion, which must inchide:
(1) eoul cleaning or refining fucilifies;

(2) ammospheric or pressuiized and bubbling or cirevlating fluidized hed combustion sysiems and .
wasiffeation flnidized bed combustion combined-cycle sysiems, '
(3) wultra-supereriical pulverized coal builers;

(4) flue gas recireuladion componenls;

(5) syngas purification sysiems and gos-cleanup wails;

(6) enhuanced hear recovery spsiais;

(71 exhaust heat recovery boilers;

(8) heal recovery steam generaiors,

(9) superheaiers and evaporaters;. -

(1) enhanced steam furbing sysients; : N -

ST mEaRaiGRy T T s e .
(12) coal combustion or gasificativn byprodier and coproduct hindling, siorage, or (reaiment
facilities; .

(13} blomass cofiring storage, disivtbutlon, end firing systems;

(14} coal cleaning or drying processes, such as coal dryingfmaisture reduction, air figging,
precombustion decarbonization, and coal flow balancing technology

(13} osy-fuel combustion technology, amine or chilled ammania serubbing, fiel or emission
conversion through the use of catolvsts, enhanced serubbing technology, modified combuytion
technology such as chemical {ooping, and cryogenic rechnalog

(16) if the United States Environmenial Protection Agensy adopty a final rule or regulation regulating
carbon dioxide as o polhuani, property that iy wsed, constructed, acyuired, or installed whaolly or
parily to captire carbon dioxide from an anthropogenic saurce in this stete that iy geologically
sequestered in this state; .

(17) fuel celly generaiing electricity using hyvdrogen derived from coal, biomass, petrolewm coke, or
solid waste; ard

(18) eny other equipment designed (o prevenl, capiure, abale, or monilor nitrogen oxides, volatile
organic compounds, particulate maiter, mercury, carbon monexide, or ey eriteria polhiant,

(1) The Texar Commission ar Environmeniad Quality by rule shall update the list adopted under
Subseciion (k) af least-once every three years, An Hem may be removed from the st {f the comaission .
finds compeiling evidenee ta support the conclision that the item does nol provide palfution control
benafits, ‘

(m) Nonwvithstanding the other provisions of this sectlon, if the facility, device, or method forthe. ... . .

control of air, water, or fand potlution described in an application jor an exemption under this section
iy a facilitv, device, or method included on the list adopied wunder Subsection (&), the executive direcior
of the Texay Commission on Environmental Quality, not later than the 30th day afier the dafe af
receipt of the information reguired by Subsections (e)(2) and (3) are withaut regard (o whether the
information required by Subsection {ei(l) has heen submitied. shall determing thet the facilily, dovice,
or method deseribad in the application is used wholhy or parily av a facility, deviee, or method for the
control of alr, water, or tand potlution cine shall take the actions that are required by Subsection (d) in
ihe event xuch o determihation is mades,

Upder the TCEQ’s recently updated *“Tax Relief for Poliution Control Froperty -
Application Instructions and Equipment and Categories List - Effective January
2008”, the Equipment and Categories List - Part B ("ECL Part BY) is & list of the
pollution control property categaries adopled and set forth in TTC Sec. 26,045(1).
The taxpayer is to supply a pollulion contral percentage for the equipment listed 1n
Part B via calcutations demonstrating potlution control, prevention and/or
reductions achieved by the listed equipment or systems.

The following property descriptions outline the environmental purpose, including

Texas Relef for Pollulion Gonlrol Property Application
TGED-DO64 (Reviged JARUaRY -ZOOB) —mwr s = o i s i s
Slackhawk Slation - 118 W. Spur Co-Gen Plase Borger, TX 79008 . Page 5 o1 11



the anticipaled environmenta) benefit of pollution control additions considered
under the Application Instructions’ ECL Part B that have been construcied and
placed into use al the Facility as of its placed-in-service date, or mstalled subsequent

~to in-service since 1994:

Texas Reliel for Pollution Conlrol Properly Applicalion

TEEO-B0641 (Revised danuary-2008} - -

Blackhawk Slation - 119 I¥. Spur Co-Gen Piace Borger, TX 78002 Page 6 ol 11



Property Descriptions

Ttem #1 Cogenerafion'Ga's_ Turbine Plant Heat Recovery Steam Generator
(“HRSG”) and Support Systems Tier IV B-8 L :

40 CFR Part 60 Subparts DA and DB, NOx Linits for Electric Utility Steam
Generating Unils and Industrial-Commercial-Institutional Steam Generating Units
for New Source Performance Standards (. “NSPS)..

PG Ride 106,512, Siandard Pemit for Electvic Gengrating Units (EGU)

NOTE: Pépmits issued windér Texay Cleair Air Act's Health & Safety Code Sections 382.011; applies
1o all electric generating wnils that emif iy conlaminanis, regardless of stze; and it is to reflect Best
Avaitable Control Technology ("BACT") for eleciric generating wnits on an ouipul hasis In pounds
of NOx pér megawail hour, adlplsea o veflech v sinplé giicle powWer plapit, e e
The heat recovery steam generator ("HRSG") found in the Facility is a heat .
exchanger that recovers heat from a hot gas stream: A commion application for an
HRSG is in a cogeneration. power station, where hot exhaust from a gas turbine is
fed to an HRSG to generaie steam which can cither be used to drive a steam turbine
ot be sold directly to a steam host. This.combination produces electricity in a more
thermally efficient manner than either the gas turbine or steam furbine alone.

The HRSG is also an important component in cogeneration plants. Cogeneration
plants typically have a higher overall efficiency in comparisor to a combined cycle
. plant,

The Facility’s HRSGs consist of three major components: the Bvapordtor,”
Superheater, and Economizer. The different components are put together to meet the
operating requirements of the unit. Modular HRSGs nofmally consist of three
sections: an LP (low pressure) seetion, a reheat/IP (intermediate pressure) section,
and an HP (high pressure) section, The relieat and IP sections are separafe circiits
inside the HRSG, The IP steam partly feeds the reheat seciion, Bach section has a
stoam drum and an evaporator section where water is converted to steam. This .
steamn then passes through superheaters 10 raise the temperatm'er and p]‘eésure pas{'
the saturation point. - |

Pollution Control Percentage Calculation: Avoided Emissions Approach

To calculate the percentage of the equipment or category deemed to be pollution
control equipment, the Avoided Emissions approach has been used. This approach
relies on thermal oulput differences between conventional eleclric power and steam
generation equipment and the cogeneration system af the Facility. Specifically, the
percentage is determined by calculating the displacement of emissions associated
with the Facility’s thesmal cutput and subiracting these emissions from & baseline
emission rate. These displaced emissions are emissions that would have been
generated by the same thermal culput from conventional equipment,

Greater energy efficiency reduces all air contaminant emissions, including the

Texas Reliel for Pollution Conlrol Properly Applicalion
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greenhouse gas, carbon dioxide, Higher efficiency processes include cogeneration,
combined-cycle, and CHP generation. For eleciric generation the energy efficiency
of the process expressed in terms of British thermal units ("BTU's") per Kilowati-
hour ("kWh"). Lower fuel consumptioh associated with increased fuel conversion
efficiency reduces emissions across the board ~ that is NOx, SOx, particulate matter,
hazardous air pollutants, and greenhouse gas emissions such as CO2,

In calculating the percent exempt for the listed items from the ECL-Part B, we
utilized Output-Based NOx allocation method for both power gencration projects
that replaced existing facilities and “Greenfield” steam generation facilities. We
looked at the various fossi] fuel technologies in use today and chose the baseline
electric power generation facility to be a natural gas-fired turbine driven generator
withont waste heal recovery, The construction of the Blackhawk station and its
ability to produce steam replaced some of the steam production generated by the
boiler steam plant located at the Wood River Borger Refinery. With this in mind
the baseline steamn generation facility selected is a gas-fired industrial steam boiler
operated without the thermal benefit of waste heat recovery similar to the egquipment
opetated by the refinery. We benclimarked tliis conventional generation to the
“subject natural gas-fired cogeneration equipment at the Facility. By doing so, we
narrowed the Lieat rate factors as nauch as possible to be conservative and uniform in
modeling, The berichniark heat rate factér is the following: - ' -

Natural Gas-Fired Turbine and Industrial Steam Boiler: 8,864 BTU s/kWh: -

This baseline heat rate purposely omits other fossi] fuel sources in order to eliminate
impurity type characteristics, which in turn eliminated the NOx emission and cost of
control differences of cach fossil fuel and generator type. Compearing the emissions
impact of different energy generation facilities 1t concise when emissions are
measured per unit of useful energy ovtput. For the purpose of our calculations, we
converted the energy vutput of the steam (o units of kWh, and compared the total

" emission rate to the baseline facility. : ' .

The comparison steps 1o caleulaté the NOx réduction is as follows:

Texas Religl lor Pollution Comrol Property Application
TCEQ:00611 (Revised Janvary 2008y -~ —
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Calculation (Reference Schedule A)

Step 1 — Subject Output-Based Limit Calculation (Ibs NOx /MWh)

(Input-based Limit (ibs NO)JMMBTU)) X {Heat Rate (Btu/]xW 1)) / (1,000, 000 Btu/ 1,000 kWh) =
Output: (Ibs NOx/MWHh),

Step 2 - Subject Output Conversion Calculation (NOx Tons/ Year.)-

(Output (Ibs NOX/MWI) X (Unit Design Capacity (MW}) X (Capacity Factor) X ((363 Daysj X (24
hrs/day)) / 2,000 Ibs = Ouiput: (NOx Tons/Y car)

Step 3 — Bascline Output-B ased Limit Calculation (Ib§ NOx / MWh)

~ (laput-based Limit (tbs NOx/MWhy) X (Heat Rate (Btu/kWh)) £ (1,000,000 Btu /1,000 1<Wﬁ),,.: S T

Output: (Ibs NO)JM Wh)

Step 4 — chsehnc Qutput Convmsmn Ca]culatlon (NOx Tons / Yca1)

(Output (Tbs NOx/MMBtu} X (Unit Design Capacity (MW)) X (Cepacity Factor) X ((365 Days) X
(24 hrs/day)) / 2,000 Ibs = Output: (NOx Tons/Year)

Step 5 — Percent NOx Reduction Calculatlon

{({Output Baseline)siep s - (Qutput Subject))siep2 / (Output Subject) siep2 = Yo Reduction Output Subject

Step 6 -~ Percent Exempt Calculation

(Total Subject Facility Cost) X (6 NOxX Reduction) = Capital Cost of NOx Avoidance

Step 7 — Percent Exempt Calculation

Total Cost of NOx Avoidance / Tota! Cost of HB 3732 Equipment = % Exempt
w Jf % Exempt is greater than 100% HB 3732 Equipment is 100% Exempt
m If % FExempt is less than 100% then HB 3732 Equipment is partially exempt at

the Step 6 caleulation.

NOTE: See the attached calculation sheet for the delails yegarding Facility-specific caleulations and
properly lax exemplion percentage resulls based upon these calculations.

Texas Reliel for Pollulion Gonlrol Properiy Applicaiion
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9. PARTIAL PERCENTAGE CALCULATION

N/A.
10. PROPERTY CATEGORIES AND COSTS

See atlached Schedule 10. :

11. EMISSION REDUCTION INCENTIVE GRANT
Will an application for an Emission Rédu’ctioﬁ"l_iw’eﬁtiv_é Grant b cji‘_nf.filc. for this . . ...
property/project; : C
[] Yes [X] No

12. APPLICATION DEFICIENCIES
After an initial réview of the application, the TCEQ may détérnlﬁlzine that the
information provided with the application is not sufficient to meke a.use

determination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of written notice,

13. FORMAL REQUEST FOR SIGNATURE
By signing this application, you certify that this information is trie to the best of your

knowledge.and belief, : ‘
NAME: i Y g enrots S D4 02 DATE: 5/2 /-,L/a ¥
] 2 o t

TITLE: Vice President

COMPANY:  Duff & Phelps LLC

Under Texas Penal Code, Section 37,10, if you make 2 false stalement on this
application, you could receive a jail term of up to one year and a fe up to £2,000, or
a prison term of two to 10 years and a fine of up to $5,000. '

14, DELINQUENT FEE/PENALTY PROTOCOL ;
This form will not be processed until all delinquent fees and/or penaltiés owed to the
TCEQ or the Office of the Attorney Genera) on behalf of the TCEQ are paid n
accordance with the Delinquent Fee and Penalty Protocol. (Effective 9/ 172006)

Texas Relie for Pollution Conleol Property Applicaiion
TCED-DU63A (Revised Janvary 2008) . . P,
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DUFF & PHELPS, LLC » 919 CONGRESS AVENUE, SUITE 1450 w AUSTIN, TX 78701 » 151 512-671-9500 = yax 512-G71-5501

DUFF&PHELPS

December 5, 2008

Texas Commission on Envxronmental Quahty :
Attention: Docket Clerk
TCEQ Office of Chief Clerk MC 105
- P.O. Box 13087 - L
" Austin, Texas 78711-3087

Subject: Response to the appeal of the Exccittive Director’s Use Detelmmatlon (07- '

11971), regardmg Borger Energy Assomates TCEQ Docket Nos 2008 0832- SRR B

MIS-U

Dear Commissioners:

Pursuant to Title 30 of Chapter 17 of the Texas Administrative Code, the Applications

under appeal were prepared using the Texas Commission on Environmental Quality’s
(“TCEQ’s™) Application for Use Determination for Pollution Control Property (T CEQ

0611). For these Tier TV applications, the subject pollution control property included in
the application is listed on the TCEQ’s Equipment & Categories List (“ECL”), and is
identified and summarized as follows:

Cogeneration Gas Turbine Plant Heat Récovery Steam Generators
(“HRSG”) and Supporting Systems: (ECL:B-8)

Pertinent Rule(s), Regulation(s) or Law(s):

40 CRF Part 60 Subparts DA and DB, NOx Limits for Electric Utility Steam Generating
Units and Industrial commercial Institutional Steam Generating Units for New Source
Performance Standards (“NSPS”)

TAC Rule 106.512, Standard Peimit for electric Generating Units (EGU)

Note: Permits issued under Texas Clean Air Act’s Health & Safety code Sec’uons
382.011, applies to all electric generating units that emit air contaminants, regardless of
size, and it is to reflect Best Available Control Technology (“BACT”) for electric
generating units on an output basis in pounds of NOX per megawatt hour, adjusted to
reflect a simple cycle power plant.




Texas Commission on Environmental Quality

Tax Relief for Pollution Control Property Program
December 5, 2008

Page 2

BACKGROUND

Texas Pollutron Prevention lssie

Curtently in the U.S. two thirds of the potential energy of fossil fuels burned to generate -
electricity in traditional fossil-fired steam boilers is lost in the form of waste heat released
into the-atmosphere of sutface waters located near these facilities.. Traditional U.S, ‘
power generation plant efficieficies have not increased since the 1950’s atid moie than
 orie fifth of the U.S, power plant designs are more than 50 yedrs old. These powet -
geeration facilities are the leading contributors fo U.S. emissions of carbon diokide,
NO,, sulfuir dioxide, and other contaminants into the air and water due to facility =~
operations. : R

Combined Heat and Fawr Teiknology Backiromnd | i

Tntiovative power systems such 4§ coiibined cyele tectinology, utid conbiried heat aifd e

power (“CHP”) generation, offer enormous potential to réduce the environmental impacts
of power generation through the reduction and/or prevention of air emissions to the
environment through the efficient nse of fossil fuel. CHP is best thought of as-a system,
rather than a specific technology or device for efficient use of the inherent chemical
energy within fossil fuels such as natural gas. Texas leads the nationinCHE =~ - -
applications, with 23% of all U.S. CHP capacity located in Texas.! This CHP capacity
prodiices 20% of the electricity used in Texas.” L : S

The U.S. EPA defines cogeneration or CHP, as the simiultaneous production of electricity
and Heat from a sirigle fuel source, such as the natural gas used in the subject plant,
Blackhawk Cogeneration Facility. Use of the otherwise wasted heat in the combustion .
turbine exhaust gas results in a higher plant-wide thermal efficiency compared to other
combustion-based technologies. As well, state-of-the-drt combined-cycle plants can
convert about 50 percent of the chemical energy of natural gas into electricity (HHV
basis). CHP systems’ capture and use of waste heat allows them to achieve plant-wide
fuel efficiencies between 60% and 90%.

The two most common CHP system configurations are:

- Gas turbine or engine with heat recovery unit
- Steam boiler with steam turbine

Gas turbine CHP systems, like the subject plant, Blackhawk Cogeneration Facility,
generate electricity by burning a fossil fuel and then use a heat recovery unit to capture
heat from the combustion system’s exhaust stream. This heat is converted into useful
thermal energy, usually in the form of steam or hot water. Per the US EPA, CHP plays
an important role in meeting the US energy needs. As well, it reduces the environmental
impacts of power generation because of both its fuel efficiency benefits in producing
more energy output per pound of fuel burned, and in the resulting reduction in air
emissions due to less fuel burnéd for the same energy output, :

;US DOE, Energy Information Agency (EIA), 2005 Data,
IBID,
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RESPONSE TO PETITION

We concur with the Texas Coniriissions Execiitive Use Deétermination letter received
May 1*, 2008 whereby the otitcoine of their review resulted in a Use Détermination ag
follows: ' W S I - S

‘A 100% positive use determination for the two Heat Recovery =~ -
Steain Generators, This equipment is consideréd to be pollution:
control equipment and was installed to imeet or exceed federal or
State regulations. ' '

To date, neither ttie Appellant riof sitbsequeént Executive Ditector-assembled workgroups
have produced any valid evidence or reasonable agreed-upon conclusions that would lead

“iis to believe that (hié facts, technical mietits, and conchision of out Application for Use

Determination of Pollution Controf Property are not valid.

The Executive Difector’s néw technical position teleased on Dedember 3td, 2008 whiere
by their findings produce a positive use determination of 61% for the HRSG is not
technically correct and promotes environmental loss,

We are appealing the TCEQ's Workgroup and Execitive Diréctor's Recommendation
regarding the modified version of the calculation presented by Cummings Westlake
pertaining to a reasonable use determination percentage for HRSGs. The percentage
calculation for this use déterfnination based upon therrmal efficiency incréases resulting
from techriology provided by Cummings Westlake; LLC ig flawed for a number of - .
reasons: Fiist, it depaits from the Decision Flow Chaits. Ironically, the TCEQ staff -
feveled this same change with regard to the application we originally submitted: Second,
the calculation of a 39% incréase in thermial efficiency is based upon all of the back-end.
equipment compounents of the plant contributing to the overall process, not just simply the
HRSG - hence misappropriating efficiency and polhition control beriefits to other items
of machinéry and equipment not ciirrently identified on Pait A or Part B of the ECL.
Third, this very simplified calculation significantly underestimates the efficiency and
pollution control contribution resulting from the HRSG as evidenced by the output based
calculations provided in our application.

Finally, the most significant flaw in the Cummings Westlake calculation of the positive
use deterinination is that it is contrary to public policy dnd to the purpose of H.B. 3732.
Simple logic will prove that it would be itiappropriate to ptovide a benefit based upon the .
reasoning provided in the Cuminings Westlake caletilation. By adopting this approach; it
is inféired that thére is dn itverse relationship betwéei thermal efficiency and pollution:
control. Assume that the efficiency incréase was only 20% instead of 39%, then by the .
methodology set forth by the Cummings Westlake approach, there would be a résulting
80% positive use determination for the HRSG. Conversely, if there was a 60% increase
in efficiency, as opposed to the 39%, then the positive use determination would be
dramatically reduced to-only 40%. This approach would hinder the advancement of clean
energy projects through better efficiencies by penalizing the owner with a lower tax
exemption percentage, which is clearly contrary to the intent of H.B. 3732,
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- Appellant: L. "Propert'y Déscfibti'on o
See Attached (ExhibitA)

Response: I, Property Deseription -+

The Blackhawk Cogeneration Facility is a 225 MW cogeneration facility locatedin .
Borger, Téxas owned by Borger Energy: Associates LP.. Blackhawk Station’s design...
incorporates two Siemens 501D5A gas turbines, and two Deltak HRSGs. The exhaust
from the two combustion turbiries is directed to the HRSGs wher¢ the thermal energy in
the exhaust gases is recovered to genetate steani. The HRSGs found in the Blackhawk
Cogeneration Facility ate therefore, in sifriple teriris, heat éxchangers that recover heat
from a hot gas stream for reuse versus telease into the atmosphére. A common

application for ah HRSG Is 1 & cogencration powerstation,wherehotexhaustfrom agagt o e

turbine is fed to an HRSG to generate stearh which can be sold directly to a steam host.

The high pressure steam produced in the HRSGs i§ exported to the adjoining Wood River
Borger Refinery, Natural gas serves as the fuel for each gas turbine. Use of the
otherwise wasted heat in the turbine exhaust gas results in higher plant thermal efficicncy
compared to other power generation technologies employed in Texas.

The Figure below is representative of a éimplifiéd CHP plant process flow, similar to the
Blackhawk Cogeneration Facility. - :

To Process

v [t v
| Boller

t

Hot Exhaust Gases

_ | Combustion | .
__Turbine |

Fﬂe_l_.‘__
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Appellant: IL Rule Change
See Aztached (mgm ) o

Response. II Progosnmn 2 Exgansmn for Addltmnal Pollutmn Control Devnce

Under the. Ieglsiatlon of Texas House B1lI 3732 (“HB3732”) enacted in 2007 Sectlon
11.31 of the Texas Tax Code is aménded by adding ceitain plant equipment and systems 3
to the curreht list of air, water, or land pollution control devices. Specifically, the: '
language reads as follows:

SECTION 4, Secuon 11 31 Tax Code, ts amended by addmg Subsectmns (k) ( 1), and { m) to read

as follows: : :
_ (k) The Texas Commrsston oit Envzranmenta! Quatzty shall adopt rules establuhmg a nonexc!uswe
" Iist of fatilities, devices; br methods for the conirél of air, watér; oF ldnd polliiion, Which st

include; ) :

(1) coal cleaning or reﬁmng facalztzes,

(2) atmospheric or pressurized and bubbling or circulating fluidized bed combustion systeins dnd

gasification fluidized bed combustion combined cycle systems;

(3) wltra~-supercritical pulverized coal boilers;

(4) flue gas recirculation components;

(5) syngas purification systeins and gas-cleanup units;

{6} enhanced hear recovery systems;

(7} exhaust heat recovery boilers;

{8) heat recovery steam generators; ,

(9) superhenters and evaporators;

(10} enhanced steam turbine systems;

(11) methanation; :

{12) coal combustion or gasification Byproduct and coproduct handling, storage, or treatment

Jacilities;

{13) biomass cofiring storage, distribution, and firing systems;

(14) coal cleaning or drying processes, such as coal drying/moisture reduction, air jigging,

precombustion decarbonization, and coal flow balancing technology;

(15) oxy-fuel combustion technology, amine or chilled ammonia scrubbing, fuel or emission

conversion through the use of catalysts, enhanced scrubbing technology, modified combustion

technology such as chemical looping, and cryogenic technology;

(16} if the United States Environmenial Protection Agency adopts a final rule or regulation

regulating carbon dioxide as a pollutani, property that is used, constructed, acquired, or installed

wholly or partly to capture carbon dioxide from an anthropogenic source in this state that is

geologically sequestered in this state;

(17} fuel cells generating electricity using hydrogen derived from coal, biomass, petrolenm coke,

or solid waste; and

(18) any other equipment designed to prevent, capiure, abate, or monitor nitrogen oxides, volatile

organic compounds, particulate matter, mercury, carbon monoxide, or any criteria pollutant,

{1} The Texas Commission on Environmental Quality by rule shall update the list adopted under

Subsection (k) at least once every three years. An item may be removed from the list if the

commission finds compelling evidence to support the conclusion that the item does not provide

pollution control beriefits.
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(n} Notwithstanding the other provisions of this section, if the facility, device, or methiod for the
conitrol of air, water, or land pollution described in an application for an exemption under this.
section is a facility, devide, or method iricluded on the list adopted urider Subsection (k), the.
executive director of the Texas Cottimission on Frvironmental Quality; not ldter than the 30th day
- after the date of receipt of the information reqiuired by Subsections (c)(2) and (3) arid without

regdrd fo whether the inforniation reqguired by Subsection (c)(1) has baer subriitted, shall

" détermine that the facility, device, or Fiethod described in the app lication i tised wholly oF parily.
as a ficility, device, or method for the conerol of air, warer, or larid polliition and shall také the -

. actions that are required by Sitbsection (d) i the event such a detertination is nade, -

Based upon the amended language of Section 11.31 of the Texas Tax Code, it is clear that
the enumerated facilitiés, devices or methods must be considered in whole, or in part, as-
pollution control facilities, devices or methods by the TCEQ; the TCEQ must treat the
enumerated facilities, devices or methods as eligible, in whole or in part, for property tax
exemption a$ pollution control property; and finally, such eligibility for tax exemption
must be based upon a methodology to be established by the TCEQ. Therefore, in
Tesponse 1o the COfCEr TAised by the appellant, it 15 our contentivn that the HRSGs -
embedded within the CHP system of the subject plant are to be treated as qoalifying
pollution control facilities, devices or methods, and are no longer to be congidered solely
within the context of a power/steam generation use. '

TCEQ’s updated “Tax Relief for Pollution Control Property - Application Instructions
and Equipment and Categories List — Effective January 2008 incorporates a list of the
pollution control property categories adopted and set forth in TTC Sec. 26.045(f). Item
B-8 of the ECL. — Part B lists Heat Recovery Steam Generators (HRSGs).

As required in these instructions, the taxpayer, in its Tier IV application, supplied a
pollution control percentage for the equipment listed in Part B via calculations _
demonstrating pollution control, prevention and/or reductions achieved by the listed
equipment or systems, i.e., the subject facility’s HRSGs, The subject factility received a
1009% propetty tax exemption from the TCEQ for its HRSGs based upon the technical
and statuiory positions represented in the facility’s application dated Mach 27, 2008.

Current Regulatory Authority for Output Based Emissions Standards

Consideration of the use of output based emissions standards, as is now incorporated
within the U.S. EPA’s New Source Performance Standards (“NSPS”) for NOy, are
gaining importance for a reason: by determining emission levels based upon the amount
of electricity and or thermal energy generated, output based standards support improved
efficiency and pollution prevention without regard to the type of fuel or technology used
to achieve that improvement, The use of innovative methods of power generation such as
combined cycle and CHP reduces fossil fuel use and leads to multi-media reductions in
the environmental impacts of the production, processing transportation, and combustion
of fossil fuels. Reducing fossil fuel combustion is a pollution prevention measure that
reduces emissions of all products of combustion, not just the target pollutant of a
regulatory program,

Appellant: II1. Compliance
See Attached (Exhibit A)
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Response: IIE. Compliance

The basis by which the taxpayer répresented the percentage of tax exemption eligibility
for the HRSGs utilized an output-based emissions philosophy to demonstrate the level of
emissions avoidance, or reduction, achieved by incorporating the CHP system approach

~ within the Facility’s operations. Emissions reductions, as tepresented by NOy emissions

reductions achieved through fuel consuiption savings; represents thie pollution coritrol or

prevention purpose of the CHP system. Fot simplicity, NOy etnigsions were chosers;.
additional emissions reductions for SOz, COy, ete., were alsoavailable.. ... ........... .

Currently, the subject facility’s input based NOx emissionis standard, as represented in
data provided by the taxpayer, does not recognize the subject facility for its fuel .
consumption savings and resulting emissions réductioiis.. By establishing the amiount of
reduction found by using output based annual emissions versus input-based stahdards and

© mtltiplying this amotit by tHe SUBject fagility’s historical costs, we wergdbleto deriven 7

surrogate for the subject plant’s capital costs dedicated to additional NOx emissions
avoidarice, above the historically granted pollution ¢ontrol éxemptions recognized on
prior TCEQ Tier I or II applicationt reviews. As this value was equal to or greater than
the historical cost of the equipment item established on the BCL — Part B, it was
considered to be eligible for 100% tax exemption status.

The subject appeal requests that the 100% tax exemption status granted under the
methodology demonstrated be vacated and that the technical presumption that the HRSGs
are major components of electrical and/or steam production be the only measure of
equipment contribution to the subject facility’s performance. This argument has ignored
the broader policy-driven mandate established in Texas to support and further efficiency
in fuel consumption in the state as a measure of pollution control. It also ignores the
presentation of fact - made carlier within this rebuttal - that CHP is recognized by the
U.S. EPA, by the state of Texas, and in most industry applications currently using such
systems have resulted in the prevention and/or reduce air pollution in the State under an
output based emissions standard,

Appellant: IV, Limitations
See Attached (Exhibit A)

Response: 1V. Limitations

Pollution contiol percentages greater than 100% is not a flawed calculation; the
breakpoints for facility-wide contributions versus equipment-specific contributions -
should be made relative to the necessary balance-of-plant systems and equipment.
supportive of the HHRSGs in the subject facility, We agiee with the appellant that the
entire balance of plant equipment that supports the HRSG, e.g., the steam condensing
systems, circulating water systems, chemical treatment systems etc., are completely
intertwined and necessarily included within the plant-wide calculation of fuel efficiency
and emissions reductions for CHP and combined cycle systems.
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Therefore, although all such systéms and equipment would more appropriately be
identified as tax exempt for its emissions prevention capabilities, it can be inferred that
the Texas Legislature judiciously considered the two major pieces of equipment within
the Combined Cycle and CHP systems - HRSGs and enhanced steam turbine systems -
and enumerated them specifically in the equipthent list that ultimately exists'in the final
statute for tax exemption consideration. It is therefore the taxpayer’s contention that such
equipment’s 100% exempt status represents that portion of the entire balance of plant
CHP systems eligible for exemption and the remaining portion of the subject plant
remain taxable for property tax considerations. L ' . :

Appellant: V. Conclusions
See Attached (Exhibit A}

Responise: ' V. - Concliisions

As statéd in the sections above, it is the taxpayer’s continued belief, as demonstrated
through the Avoided Emissions Approach presented in the attached Appendix, that the
HRSGs found in the subject plant are 100% exempt from property tax under their
definition as pollution control facilities, devices or methods within the statute established
by the Texas Legislature, and that their eligibility as pollution control/pollution
prevention devices may be measured through 4 calculation of emissions avoidance
demonstrated within the calculations developed.

If you have any questions regarding the application or the information supplied with
these application, please contact me at (512) 671-5580 or Ms. Kathy Tronsberg of Duff &
Phelps LLC at (215) 430-6039.

Very truly yours,

i
Aeval

Mr. Cireg Yaxim
Duff & Phelps LL.C.

Enclosures

cc: Kathy Tronsberg (Duff & Phelps LLC - Philadelphia)
Rick Fine (Duff & Phelps LLC - Austin) '
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Avolded Emlssmns Annro h

This approach relies on thermal output dtfferences by calculatmg the dlsplacement of
emissions associated with the thermal output and subtracting them from a baseling - :
efnission rate. These displaced emissions are ethigsions that would have been generated :
by the same thermal output from a conventional system. Greater energy efﬁctcncy
reduces all air contaminant emissions, including the gieenhouse gas carbon dioxide. -
Higher efficiency processes iticlude combined cycle operation and-combitted hieat and
power (CHP) generation. For electric generation the energy efficiency of the process:
expressed in terms of MMBTU per Megawatt-hr, Lower fuel consumption associated
with increased fuel conversion efficiency reduces ethissionis across the board ~ that is -
NOx SOx PM hazardous air pollutants and greenhouse gas emtsswns '

In calculatmg the percent exempt for the listed items from the ECL-Part B Duff &
Phelps 1LLC utilized an output based NOx allocation method for both Greenfield and
Replacement power and heat generation. We looked at the various fossil fuel
technologies in use today and chose the baseline facility to be a natural gas fuel-fired
steam generator without waste heat recovery, The construction of the Blackhawk station
and its ability to produce steam replaced some of the steam production generated by the
boiler steam plant located at the Wood River Borger Refinery. With this in mind the
baseline steam generation facility selected is a gas-fired industrial steam boiler operated
without the thermal benefit of wasté heat recovéry sitnilat to the equipment formerly .-

- operated by the refinery. Duff & Phelps LLC benchiiiarked this cofiventional gefictation |

to the subject hatural gas-fired cogeneration equipment ét the Facility. By doing so, we
natrowed the heat rate factors as miich 4s possible to be consorvattve and unif01m in
modeling. The behchinartk heat rate factor i is the followmg :

e Natural Gas-Fired Turbine and Indtistriat Steam Boiler: 8,864 BTU's/kWh -

This heat rate baseline purposely omits other fossil fuel source in order to eliminate -
jimpurities typed characteristics, which in turn eliminated the NOx emission and cost of
control differences of each fossil fuel and generator type. Comparing the emissions
impacts of different energy gencration facilities is easy and clear when emissions are
measured per unit of useful shergy output. Foi the purpose of our calciilations, wo SR
converted all the eneigy output to units of MWh (1 MWh = 3. 413 MMBtu), and
compated the totdl emission rate to the baseling fac1hty' :

The comparison steps to calculate the NOX reduction are s follows:
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A.. Plant Input If‘ac'iars. R

Input-based Limit = 0.0551 Ibs NOx/MMBtu

Unit Design Capacity =225 MW '
Capacity Factor = 78.5 Percent . - . '
Basehne/Replacement Plant Heat Rate = 8 864 Btu/kWh
Subject Plant Heat Rate 7 781 Btu/kWh o R
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B. Calculation

Step 1- Subject Plant

' (Input Based Llrmt) % (Heat Rate)
© 1,000,000 Btu

X1 OOO kWh/MWh Output lbs NOX/MWh

Step 2 — SubjectPlant
(Output)x (Unit Design Capacity MW) x (Capacity Facloryx (365 Days)x (24 hrs/da)’)

: = Output : NOx Tons/Year
2,000Tons - -

Step 3 & 4 — Bascline Plant or Replacement Plant
Same as Step 1 and Step 2 (except use Baseline Heat Rate)
Step 5 - Percent NOx Reduction Calculation

(Output Baseline) - (Output Subject)
{Output Subject)

%100 = % Reduction

Step 6 — Percent NOx Reduction Calculation

(Total Subject Unit Cost) (% Reduction) = Capital Cost of NOx Avoidance

Step 7 - Percent Exempt Calculation

Total Cost of NOx Avoidance
Total Cost of HB 3732 Equipment

x100 = % Exempt

o If % Exempt is greater than 100 then HB 3732 Bguipmient is 100% Exempt
e If % Exempt is less than 100 then HB 3732 Equipment is partially exempt at the
Step 7 calculation
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Concerning Eligibility of Heat Recovery Steam Generators
in the
Blackhawk Cogeneration Plant
for
Texas Commission on Environmental Quality -

E PrOposiﬁo’n 2 « Property Tax E’xem“ptiori Program

By: Charles Wayne Frazell P.E.

L Proverty, Desqriptioﬁ:_ e T

Cogenératim power plants consist of one or more. generators powered by industrial size
jet engines. These engines can be fueled by most combustible gas or liquids, but
currently, most are fueled by natural gas. The hot exhaust from these engines is passed
through a heat recovery steam generator (HRSG). A HRSG is essentially a boiler
without the burmers. The Blackhawk plant boilers create steam that is sold to a

neighboring oil refinéry.

[I. Rule Change

The TCEQ rules were changed in response to the 2007 Texas Legislature HB 3732, The
modified rules created the Part B List which includes Exhaust Heat Recovery Boilers (B-

7) and Heat Recovery Steam Generators (B-8).

A HRSG is often added to recover exhaust gases to preheat water entering the boiler of a
conventional boiler to improve efficiency, but, they atre not the driving force behind the
plant production. 1 believe that this is the type of application that was intended by the
inclusion of B-7 and B-8 in the TCEQ Part B List.

512312008 Pritchard & Abbott, Inc. Page ] of 3



Ill. Compliance

To some it will appear that the boiler that recovers the exhaust heat from the turbine
engines qualifies as a pollution control item. This of course ignores the fact that this
boiler is a major component of production, It was installed to prddﬂce steam to sell and
not to reduce pollution. If the jet engines were not dusted to the boiler and burnérs were

added, the HRSG side of the plant would operate as a conventional stéam power plant,
The Blackhawk plant uses burners to produce steam to sell when the jet engines are down

for repair. It is not the boiler that reduces the pollution. Ducting the hot gases from the .

jet engine(s) reduces the pollution by reducing the need for an additional heat source .

(burners).

As a general rule when a component for pollution control is removed, there is little of no |
loss in production. For example, when a catalytic converter is removed from an engine it
still produces the same horsepower. If electronic precipitators are removed from the

exhaust of a coal-burning power plant, it still produces the same amount of electricity.

If the beiler is removed from a cogeneration power plant, there is no steam produced,
Since removal of this.component eliminates production of a product (steam), this boiler is

primarily production equipment. Itis nota pollution control device.

In 1992 the people of Texas voted and approved Proposition 2 creating the current
environmental tax exemption. The ballot read “The constitutional amendment to promote

the reduction and encourage the preservation of jobs by authorizing the exemption from

ad valorem taxation of real and personal property used for the control of air, water, or

Iand polluti(_m.” “These boile;s are used for production and not to control pollution. I '

believe the majority of the‘peOple would have voted “INO” on this proposition, if they
thought it would include production equipment that produces INCOME and is not
MANDATED by law!

512372008 , Pritchard & Abbott, Inc. Page 2 of 3



TV, Limitations

A detailed description of what will be exempted needs to be provided to.‘.uhé; apprai"s‘al )

district and not just identifying the HRSG If the HRSG is found t0 be pollutxon contro}

equlpment where 15 the lumt'? Do we also mclude the deaemtOr the condenser the, L

~ pumps-and. all of the other stedm plplﬂg and eqn.upment WhiCh is 1nstalIed to produce_:'_ |

INCOME? - Should we also exempt the plant lighting since this yields fewer émissions

than if they had gas lamps? Although there are. safety and convemence reasoris for

electric lighting, the primary reas.on for their mstallatlon 1s LCOanICS - not polluuon _ )

. control.

The primary reason for building a.cogeneration ‘power plant is economics and not
polintion control. If the gas turbine is removed, then all you need.is a set of burners and
an intake fan to have the same production on the steam side. Since this type of boiler is a
major component of production, it is not pollution control equipment.. Only the ducting
that conducts the exhaust heat from the gas turbine to the boiler should receive a 100%

exemption.

V. Conclusions

. The Texas Commission on Environmental Quality TCEQ rulg changes in response to
the 2007 Texas Legislature HB 3732 that created the new Part B pon-exclusive list was
intended to clarify pollution control devices not previously recognized. There was no

mention of includittg equipment that is in place for producing a product.

The boiler in a cogeneration power plant is installed to produce stearn 10 sell rather than
to reduce polluwtion and does not qualify for a 100% tax exemption. Therefore, I |
réspectfully request that no Use Determination be granted for the primary boiler

(IIRSG) of any cogeneration poWer plant. Thank you for your favorable consideration.

5/23/2008 Pritchard & Abbott, Inc.  Page3of3
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FULBRIGHT

& Jaworski L.L.P

Areorneyr ar Law

300 Convent Street, Suite 2100 » San Antonio, Texas 78205-3792
ekliewer@jfulbright.com v Divect: 210 270 7144 « Main: 210 224 5575+ Facsimite: 210 270 7205

July 31, 2012

Bridget C, Bohac VIA FAX
Chief Clerk

Texas Commission en Environmental Quality

P. O. Box 13087

Austin, Texas 78711-3087

Re:  Use Determination Application No. 07-11971
TCEQ Docket No, 2008-0832-MIS-U
Borger Energy Associates, LP
Appeal of Purported Negative Use Determination

Dear Ms. Bohac:

We represent Borger Energy Associates, LP (Borger), the applicant in the above-referenced
matter, Qur client is in receipt of the July 10, 2012 letter from Chance Goodin in which he
purports to issue a negative use determination on behalf of the Bxecutive Director for Borger’s
application, This July 10, 2012 letter was served without an accompanying document signed by
the Executive Director.

Pursuant to 30 Tex., Admin. Code § 17.25(a)(2)(A), Borger files this appeal of the purported
negative use determination, and it does so without waiving its right to contest whether or not the
Executive Director’s presumed agent has in fact issued a lawful negative use determination, The
information required under 30 Tex. Admin, Code § 17.25(b) is as follows:

1) provide the name, address, and daytime telephone number of the person who files
the appeal:

The undersigned is filing this appeal on behalf of Borger. All correspondence for this appeal
should be sent to the following: ' -

Edward Kliewer

Fulbright & Jaworski L.L.P,
300 Convent Street, Suite 2100
San Antonio, Texas 78205-3792
Telephone: (210) 270-7144

Fax: (210) 270-7205

Email; ekliewer@fulbright.com

T18964718.1

AUSTIN « BEWING » DALLAS « DENVER » OUSAL « HONG KONG » HOUSTON » LONDON » LOS ANGELES « MINNEAP QLIS
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2) give the name and address of the entity to which the use determination was issued;

Borger Energy Associates, LP
7001 Boulevard 26, Suite 310
North Richmond Hills, Texas 76180

(3)  provide the use determination application number for the application for which the
use determination was issued;

Use Determination Application 07-11971
4) request commission consideration of the use determination; and

This letter is a formal request to the Commission for consideration of the purported negative use
determination.

(5) explain the basis for the appeal.

In 2008, Borger applied for a pollution control use determination for two heat recovery steam
generators (HRSGs) and support systems at its Blackhawk Station, which is a cogeneration
facility which avoids the use of traditional steam boilers, Borger's equipment meets or exceeds
regulations issued by environmental agencies to control or reduce air pollution. See, e.g., 30 Tex.
Admin. Code § 117.3010; § 106.512; 40 CFR 60.44 subpart DA & DB; 40 CF.R. § 50.11,

Specifically, the equipment’s increased thermal efficiency, as compared to a traditional steam
boiler, reduces the fuel needs for the same output, while reducing associated air emissions such
as nitrogen oxides (NOx). In addition, the duct burners inside the HRSGs, as designed, may
further reduce plant air emissions with additional NOx controls, but such air emissions
reductions occur in addition to the efficiency-based reductions.

In 2008, the Executive Director granted a 100% positive use determination for Borger’s HRSGs.
However, Hutchinson County Appraisal District appealed to the Commission regarding the
positive use determination, and that appeal eventually resulted in the July 10, 2012 letter that
purports to issue a negative use determination on Borger’s application.

In 2008, the Executive Director correstly applied the law to Borger’s facility, as well as to many
other similar facilities. In 2012, the Executive Director failed to correctly interpret the
controlling statute and applicable regulations, Among other things,

¢ The Executive Director has not lawfully issued a negative use determination,

¢ The Executive Director misunderstands the nature, function, and pollution control benefits of

Borger’s HRSGs. The Executive Director has failed to offer a reasoned and timely
explanation for finding 0% pollution control and for rejecting Borger's justifiable

717896478, 1
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expectations that its equipment was 100% pollution control property as propetly determined
in 2008.

e The HRSGs at Borger’s facility satisfy the statutory definition of 100% pollution control and
otherwise fully comply with applicable regulations. Alternatively, the HRSGs are entitled to
a partial use determination.

» The Exccutive Director has applied the wrong administrative rules, On January 1, 2008,
Borger was entitled to a 100% positive use determination under Tier II. Alternatively, the
appropriate administrative rules were those in effect when Borger filed its application. The
2010 rules are invalid and have no foree or effect relative to Borger’s application. As applied
to Borger, the 2010 rules are unconstitutional because they are an unconstitutional retroactive
application of law and violate both due process and equal protection.

e The Executive Director has acted arbitrarily and capriciously, has treated similar property in
conflicting ways despite statutory and constitutional prohibitions to the contrary, and has
deprived Borger of due process and equal protection.

We look forward to briefing this maiter in full and would greatly appreciate the opportunity to
address the Commission in person.

Please note that we are providing copies of this notice of appeal to the individuals and entities
identified on the Commission’s mailing list from Docket No, 2008-0832-MIS-U.

Respectfully submitted,

Edward Kliewer I11 VR pias
Counsel for Borger Energy Associates, LP

EK/sbe

cc: mailing list from Docket No, 2008-0832-MIS-U

T18906478.1






TCEQ Docket No. 2008-0832-MIS-U

In The Texas Commission on Environmental Quality

APPEAL OF THE EXECUTIVE DIRECTOR'S NEGATIVE USE DETERMINATION
ISSUED TO BORGER ENERGY ASSOCIATES, LP
FOR THE BLACKHAWEK COGENERATION FACILITY

USE DETERMINATION APPLICATION NO. 07-11971

RESPONSE BRIEF OF APPELLANT
BORGER ENERGY ASSOCIATES, LP

FULBRIGHT & JAWORSKI L.L.P.
Edward Kliewer III

State Bar No. 11570500

Thomas A. Countryman

State Bar No. 04888100
Rosemarie Kanusky

State Bar No. 00790999
300 Convent, Suite 2200
San Antonio, Texas 78205
Telephone: 210.224.5575
Telecopier: 210,270.7205
Counsel for Appellant, BORGER ENERGY ASSOCIATES, LP

TESTIMONY REQUESTED
(30 TEX. ADMIN, CODE§ 17.25(d){(1})

52285834.5



TABLE OF CONTENTS

Page

INTRODUCTION AND STATEMENT OF THE CASE ..o |

L. THE ED’S APPEALED DECISION 18 FATALLY FLAWED ONITS FACE............3
A. The ED’s Appealed Decision is devoid of required factual basis and
TEASONING ..vvivreas, b iR b Nt LA R e TRy RRT e e st e eEE R SR n e e b1t RO R AR e Ra e 3
B. The ED affirmatively abandoned all required factual basis and reasoning ...........4
C. The ED’s Appealed Decision is grossly inconsistent with past, controlling
PTECEACIIE . 1vvvereniruinreinenereersenmniesirsrnstisssessnessssss e rsrsoressa rad o511 Paas T e brot b anTinsanaasasvnsenaas 6
I THE EXECUTIVE DIRECTCR’S APPEALED DECISION EFFECTIVELY,
AND IMPERMISSIBLY, REWRITES BOTH TEXAS LAW AND TCEQ
REGULATIONS WITHOUT AUTHORITY .covvvrvr i e 10
A, The 2008 Amendments of 30 TAC §17 control this €83€ v revvecivvrciininirne 10
B, The ED’s current, uniform, “absolutety-no-exemption-allowed” decision
ignores the Texas Tax Code and related, consistent regulations...........oivienn 12
C. The ED also failed to follow essential rule-making requirements of the
Texas Administrative ProceduTe ACt. v e s 16
M. THE EXECUTIVE DIRECTOR’S APPEALED DECISION IMPROPERLY
IGNORES ALL CREDIBLE “TIER IV CALCULATIONS OF HRSGS’
POLLUTION CONTROL BENEFITS ..ot s s s 18
IV. THE EXECUTIVE DIRECTOR’S NEW, WHOLESALE REJECTION OF ALL
SUPPORTING ENVIRONMENTAL LAWS IS WRONG, ARBITRARY AND
CERTIFICATE OF SERVICE ..o e sesstinssisscs e esa st s sns b s sinsnsssanse 23
Appendix Item PAGE
Affidavit of Mona JOMNSOTL  ooviiiviver e i assss s hrvans tasaersnaeresas b asssssisniany A-1
Exhibit 1 — Company “Bio” of Mona JohniSon.......ciicnnnn AE 1-1
Exhibit 2 — Borger’s Application for HRSG’s Pollution Control Exemption.......... Al 2-1
Exhibit 3 — ED’s Original Decision: 100% Positive Use Determination [HRSGs]
~ Borger Energy Associates, L.P. . AE 3-1
Exhibit 4 — ED’s Blackhawk Technical Review Document........cocovesivvicinann, AL 4-1
Exhibif 5 — PIC RESPONIC.cvrieniiiieiiriniinsi i i ey nses s evsasss s sssas b1 AL 5-1
Fxhibit 6 — ED Response Brief. ..o s AF 6-1
Jixhibit 7 — Executive Director’s June 18, 2012, Request for Remand......oiveveernnne. AE7-1



TABLE OF CONTENTS
(continued)

Page

Exhibit 8 — TCEQ’s June 29, 2012, Notice of Remand ... AE 8-1

Exhibit 9 - ED’s 7/10/12 Notice of Negative Use Determination, Borger Energy
Associates, LP, Application No. 07-11971 (“ED’s Appealed Decision™) ......oeesrn. AE 9-1

Exhibit 10 — Borger Energy Associates, L.P.’s July 31, 2012, Notice of Appeal .. AE 10-1
Affidavit of Rhonda GUETINEET ....\c.v.eeerveveeersrneiressimmsnsoversiisesisassssnssmssessnssssessssssmssanne 3= 1
Exhibit 1 — TCEQ’s Positive Use Determination letter to Bastrop Energy Pariners

LP dated May 1, 2008......cvc it sssiesesesasssanmenser: B-5
Exhibit 2 — TCEQ’s Positive Use Determination letter to Baytown Energy Center

LP dated May [, 2008....ciiviiimmimminiiiiin s s B-6
Exhibit 3 — TCEQ’s Positive Use Determination letter to Calpine Corporation

dated May 1, 2008 ..o i s e s s B-7
Exhibit 4 - TCEQ's Positive Use Determination letter to Channel Enmgy Center

LP dated May 1, 2008,.., OO U PP PP RRRRY & B
Exhibit 5 — TCEQ’s Positive Use Determination letter to Corpus Christi

Cogeneration LP dated May 1, 2008 .....ccovirmiiimnimanmmeam i s B-9
Exhibit 6 — TCEQ’s Positive Use Determination letter to Deer Park Energy Center

LP dated May 1, 2008......ccvirreiiiriiim s i s s B-10
Exhibit 7 — TCEQ’s Positive Use Determination letter to FPLE Forney LP dated

May 1, 2008 ......ovoeiinirir i e TSR B-11

Exhibit 8 - TCEQ’s Positive Use Determination letter to Frontera Generation LI
dated May 1, 2008 ..o s 5712

Exhibit ¢ — TCEQ’s Positive Use Determination letter to Gentex Power
Corporation dated May 1, 2008 ... 3713

Exhibit 10 — TCEQ’s Positive Use Determination letter to GS Electrical

Generating Coop & Denver dated May 1, 2008 ....cooviniiiiciiinn, e B-14
Exhibit 11 — TCEQ’s Positive Use Determination letter to Guadalupe Power
Partners LP dated May 1, 2008 .ot B-15

Exhibit 12 — TCEQ’s Positive Use Determination letter to Lamar Power Partners
dated May 1, 2008 ... e 3710

Exhibit 13 — TCEQ’s Positive Use Determination letter to Navasota Odessa
Energy Partners LP dated May 1 2008 ........civemrmnnmmnnsnmnen B-17

Exhibit 14 — TCEQ’s Positive Use Determination letter to TCEQ’s Positive Use
Determination letter to NRG Texas Power LLC (Cedar Bayou IV)dated May 1,

~lt~



TABLE OF CONTENTS
(continued)
Page

Exhibit 15 — TCEQ’s Positive Use Determination letter to NRG Texas Power
LLC (TH Wharton) dated May 1, 2008 ....cccmiiaimmmns s B-19

Exhibit 16 — TCEQ’s Positive Use Determination letter to Odessa-Ector Power
Partners dated May 1, 2008 ..o oo s 3220

Exhibit 17 — TCEQ’s Positive Use Determination letter to Pasadena Cogeneration
dated May 1, 2008 .......coovvrvirnrvnvivmececnns OOV P OO P B-21

Exhibit 18 - TCEQ’s Positive Use Determination letter to Rio Nogales Power
Project LP dated May 1, 2008 ..o mimanss e 5= 22

Exhibit 19 — TCEQ’s Positive Use Determination letter to Borger Frontier

Partners Ltd dated May 1, 2008, .. .o sesisnscreserss i sssssssassasses s B-23
Exhibit 20 — Agenda of the Texas Commission on Envirenmental Quality dated
February 25, 2009 ... ciiivrviiveres i isecirecinimisiiss st s st s ass st s s e B-24
Exhibit 21 - Minutes of the Tax Relief for Pollution Control Property Advisory
Committee Meeting dated February 15,2012 i, B-43
Application Review Document (Borger Energy Associates, L.P.) .o, C-1

-



INTRODUCTTION AND STATEMENT OF THE CASE

Prompted by environmental and business concerns, Texans amended their Constitution in
1993 to allow an ad valorem property tax exemption for any “facility, device, or method for the
control of air, water, or land pollution.” TEx. CONST. art, VIII, § 1-I(a); Tex. H.J. Res. 86, 73d
Leg., R.8., 1993 Tex, Gen. Laws 5576. In the same year, the Texas Legislature authorized the
tax exemption and created a process for obtaining it. See Act of May 10, 1993, 73d Leg,, R.S,,
ch, 285, 1993 Tex. Gen. Laws 1322 (current version at TEx, TAX Cobe § 11.31),.

Section 11.31 of the Tax Code requires local appraisal districts {o assess a value and
administer the tax exemption based on the Texas Commission on Environmental Quality’s
(“TCEQ™) determination of whether property qualifies wholly or partly as pollution control.
TEX. Tax CoDE § 11.31(d), (). The Executive Director (“ED”) of the TCEQ makes the initial
“use determination,” which can be appealed to the TCEQ, and TCEQ’s order can be appealed to
the district courts of Travis County. Id. § 11.31(e); TEx. WATER CODE § 5.351, § 5354,

On May 1, 2008, the ED awarded Applicant Borger Energy Associates, L.P (“Borger™) a
100% Positive Use Determination (the “ED’s Original Decision”) on its Application No. 07-
11971 (the “Application™) for a Positive Use Dctermlnatlon for the HRSGs located at Borger’s
Blackhawk Station Cogeneration Facility (“Blackhawk™).? See Affidavit of Mona Caesar
Johnson, P.E. (“Johnson Aff.”), attached as Exhibit “A” and incorporated herein for all purposes
by reference, 2, Ex. 3, The ED’s Original Decision was accompanied by an appropriate
Technical Review Document (“Borger TRD”) evaluating and discussing the ED’s reasons for his
Original Decision. Se¢ Johnson Aff, 42, Ex. 4. At the same time, the ED awarded 19 other
100% Positive Use Determinations to various other owners of HRSGs, all of which ultimately
become final and non-appealable. See Affidavit of Rhonda Gueringer (“Gueringer Aff”),
attached as Exhibit “B” and incorporated herein for all purposes by reference, Y3, Exs. 1-19,

On May 23, 2008, however, the Hutchinson County Appralsal District (*County™)}
appealed the ED’s Original Decision concerning Borger s Application’ to the TCEQ, On
December 3, 2008, after massive briefing by the parties’ and lengthy consideration by the ED
and his Work Group -- see, e.g., Johnson Aff, §4, Ex. “6,” the ED’s 12/3/08 Response Brief

! Under Texas Iaw, a final Positive Use Determination results in a non-discretionary requirement that County

Assessors and Appraisal Districts afford the subject property a corresponding Pollution Control Exemption from ad
valorem taxation, See, e.g.,, TEX. Tax CoDE §11.31(d), (i),

2 Rlackhawk is a cogeneration facility which uscs heat recovery steamm generators (“JHRSGs”) in combination

with natural gas powered turbines to generate steam which is transported and sold to the nearby Wood River Borger
Refincry (the *Refinery} for use in Refinery operations.

! See Johnson Affidavit, 42, Ex. 2. As supplemented by the Johnson Affidavit itself, the Application is
incorporated herein for all purposes,

# TCEQ's own Public Interest Counsel filed a Response (“PIC Respense™) to the ED’s Original Decision on

December 5, 2008, See Johnson AfT, §4, Ex. 5. Under the Texas Water Code, the role of the PIC i3 deseribed as
follows;

§ 5.271 WATER Creation and General Responsibility of the Office of Public Interest Counsel, The office
of public interest counsel is created to ensure that the commission promotes the public's interest, The
primary duty of the office is to represent the public interest as a party to matters before the commission,
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(“ED Response Brief”), p. 10 -- the ED sought remand of Borger’s and all other, then-pending
HRSG-related appeals of his prior 100% Positive Use Determinations under “Tier IV,”® See,
te., 30 TAC §17.2(16) (eff. 2/7/2008).°5 As the sole basis for remand, the ED affirmatively
represented that “The Executive Director intends to apply the adopted recommendation to all
subsequently filed similar use determination applications, and to those applications currently
pending adjudication.” See ED Response Brief, p. 11, emphasis added. That recommendation,
described by the ED as a “modified version of the calculation presented by Cummings
Westlake,” was as follows:

The thermal efficiency increase or production gain derived from the installation of a
HRSG is approximately 39%. Since this percentage represents the additional amount of
electrical energy produced for a given heat input, it therefore represents the production
value of the equipment. Based on this production value, the pollution control percentage
of a HRSG installed at a combined-cycle facility is 61%. Staff is therefore
recommending the positive use deternination of 61% for the installation of @ HRSG in
a combined-cycle facility,

Id, {emphasis in original].

Notwithstanding the foregoing, on July 10, 2012, after remand was finally, purportedly
granfed by the General Counsel of TCEQ," see Johnson Aff, 96, Exs. 7-8, the BD rendered

3 These did not include the above-described 20 Positive Use Determinations which, by then, had become

final. They only included other HRSG-related “Tier IV” 100% Positive Use Determinations by the ED which, like
Borger's, had been timely appealed by the various Appraisal Districts and/or Counties impacted. As indicated
above, also involved in the overall “HRSG exemption” controversy — but noz this particular appeal - are a number of
“Tier III” HRSG-related Applications for which 100% Negative Use Determinations were made originally by the
ED> and appealed by the HRSGs® owners based on amended regulations (e, Tier 1V was eliminated in 2010)
having no bearing on this case.

i For reasons stated in Section I A., below, all references to statutes and regulations refer to those in effect

at the time Borger's Application was deemed administratively complete in April, 2008, unless otherwise specifically
noied,

! The General Counsel’s Remand was improper. Even TCEQ’s own Public Interest Counsel (“FIC”} agrees

that, “The Tax Code does not appear to give the Commission the authority to remand a use determination appeal
before considering the appeal at the next practical Agenda meeting” See October 4, 2012 Response to Negative
Use Determination (“PIC 2012 Response,” on file herein), p. 8 (citing Denton County Elec. Coop., Inc. v. Pub. Util.
Comm'n of Texas, 818 8.W.2d 490 (Tex. App.-Texarkana 1991, writ denied), and TEX. TAX CODE §11.31(e) (“The
commission shall consider the appeal at the next regularly scheduled meeting of the commission for which adequate
notice may be given,”). Borger had a vested right to the consideration of the full TCEQ in 2008 when the County’s
appeal of the ED’s Original Decision was perfected. TExAS TAx CODE §11.31(e); 30 TAC §17.25(d)2) (2007).
Thus, TCEQ's 2010 enactment of new 30 TAC §17.25(d), see ED’s 2102 Response, p. 13-14, came too late to affect
this appeal. See, e.g Section ILA., below and PIC 2012 Response, p. 8 (“Appellant submitted its application for a
Tier IV use determination on March 25, 2008, so the 2010 amendments to Chapter 17 do not apply to this
application, including [new] 30 TEX. ADMIN. CODE§ 17.25(d).”"). The ED’s reliance, see ED's 2012 Response, p.
13, on 30 TAC §10.4(d) (“The general counsel may remand a matter from the commission's agenda to the executive
director if the executive director or the public interest counsel requests a remand,” emphasis added) is wndereut by
all the above, as well as by the fact that this appeal was nol on TCEQ’s Agenda at or near the time of General
Counsel's remand. See Gueringer Aff, Y4, Exs. 20-21. Finally (see ED's 2012 Response, p, 12), there is no
evidence herein of any actual statutory or TCEQ delegation of remand power to General Counsel which could have
affected Borger's Application under Texas Water Code §5.110(d). There is a remedy for all this, as well: what
TCEQ should be hearing, if anything at this late date, is the County’s appeal of the EI)’s Original Decision, and the
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uniform, 100% Negative Use Determinations concerning all pending Tier IV and Tier Il HRSG-
related appeals of Applications for Use Determinations (the “ED’s Appealed Decision™), but
only on the stated basis that, “Heat recovery steam generators are used solely for production and,
therefore, are not eligible for positive use determination.” See, e.g., Johnson Aff,, §7, Ex. 9, EI>’s
7/10/12 Notice of Negative Use Determination, Borger Energy Associates, LP, Application No,
(07-11971. Tellingly, the EI>’s Appealed Decision (at least, as transmitted to Borger) was not
accompanied by any Technical Review Document — new or revised - showing any justification
for the changed ruling. See Johnson Aff., §6; ¢f. 30 TAC §17.25(e)(1)(A), and Johnson Aff, Y2,
Ex, 4; see also Section 1. B., infra.

Borger timely perfected its appeal of the ED’s Appealed Decision by filing its Notice of
Appeal on July 30, 2012, See Johnson Aff, 44, Ex. 10. Reply briefs subsequently were filed by
the ED and the County. See, e.g, ED’s October 4, 2012 Response to the Appeals Filed on the
Negative Use Determination for the Heat Recovery Steam Generator Applications (“ED 2012
Response”) on file herein. Now, in accord with the briefing schedule set out by TCEQ, and in
supplementation of its Application, Borger files this, its Response Brief to the reply Briefs of the
County and the ED.

L THE ED’S APPEALED DECISION IS FATALLY FLAWED ON ITS FACE.

A. The ED’s Appealed Decision is deveid of required factnal basis and
reasoning,

Borger’s Application should be remanded back to the ED for a decision consistent with
statutory requirements and a new technical review and new use determination that fully lay out
the method and formulae used to reach the correct percentages for the use determination. See 30
TAC §17.25(d)(1) and 30 TAC §17.25(e)(1)(A). The ED’s Appealed Decision runs afoul of the
very same problem repeatedly cited by TCEQ’s own Public Interest Counsel (“PIC™) back in
December, 2008

We take no position on the merits of the Appellant’s issues with the ED’s Decision at this
time because we find that the ED provided no basis for the percentages he concluded
were appropriafe. Based on the limited information in the record, we conchude that,
while the EDD may reject an applicant’s proposed formula for determining the percentages
of equipment associated with pollution control, he musi provide an explanation of the
specific method and analysis used to determine the percentages he recommends. For this
reason, OPIC [Office of Public Interest Counsel] recommends that the Commission
remand this matter for a new technical review and new use determination that fully lays
out the method and formula used to reach the correct percentage for the use
determination.

See Johnson AT, Ex. “5,” PIC Response, pp. 2 (emphasis added).

ED’s Appealed Decision should be regarded as a nullity. This is but one more reason, among the many others
described herein, that this matter should be given the “fresh start” of remand,
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Using TCEQ’s standards in 2012 when evaluating the ED’s Appealed Decision, TCEQ’s
PIC confirmed nothing has changed:

..[TThe July 10, 2012 letter [the ED’s Appealed Decision] provides no information as to
why the ED no longer considers HRSGs pollution control equipment, ...

See October 4, 2012 Response to Negative Use Determination (“PIC 2012 Response,” on
file herein), p. 12.%

B. The ED affirmatively abandoned all required factual basis and reasoning.

Clearly, the ED has now abandoned not just his reasoning and calculations in the Borger
TRD and his heavily-considered and analyzed “61% solution” (notwithstanding Work Group
analysis and input), but @l of his 19 prior, final 100% Positive Use Determinations and
supporting caleulations, in favor of a single conclusory declaration. See Johnson Aff,, §6, Ex. 9.
However, after remand, the ED did not conduct or prepare any new technical review of the
Application, in clear violation of 30 TAC §17.25(e)(1):

If the commission remands a use determination to the FExecutive Director, the Executive
Director shall:

(A) conduct a new technical review of the application which includes an evaluation of
any information presented during the commission meeting’; and

(B) upon completing of the technical review, issue a new determination. ...

Instead, on July 9, 2012, the ED merely prepared a so-called “Application Review
Document,” {See attached Exhibit “C” (“Borger TRD™), previously produced in Attachment “B”
to the ED’s 2012 Response) the Borger TRD simply noted and reiterated — without any new
factual findings or basis -~ the ED’s Appealed Decision that, “Heal recovery steam generators are
used solely for production and, therefore, are not eligible for positive use determination.”’? As
important, the Borger ARD established it was not, in fact, a new technical review required by 30
TAC §17.25(e)(1) by expressly noting “Technical Review Completion Date: 04/30/2008. fd
This was the date the original Borger TRD was completed, and the Borger TRD actually led to
the ED’s Original Decision and Borger’s 100% Pasitive Use Determination. Obviously, the
ED’s Appealed Decision is totally undermined if the Borger TRD is the only technical review

8 Borger disagrees with and denies the PIC’s contention that, somehow, the ED can cure this deficiency

before TCEE) in this appeal hearing. The ED has done what he has done, and that is the subject of this appeal, The
curing, if any, of this “no bagis” deficiency can only come through remand, and the required, new technical review
apphicable specifically to Borger’s HRSGs, See 30 TAC §17.25(d)(1) and 30 TAC §17.25(¢}(1)(A), and Section L.
B., below.

v In further support of footnote 8, above, it is instructive to note that new information presented during the

comniission meeting on the appeal is only to actually be evaluated after romand. Thus, while “new” evidence can
support a remand, only the ED's Appealed Decision and any accompanying new Technical Review Document, if
any (there was none, see below), can support affirmance of the EI’s Appealed Decision,

10 Compounding this problem, the ED did not provide Borger a copy of the Borger ARD, although Borger did

receive a copy of the Borger TRD.
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supporting it; the two are patently contradictory and irreconcilable. Therefore, at the very least,
this case must be remanded for a new technical review pursuant to 30 TAC §17.25(e)(1)(A).

As the ED admits in his 2012 Response, multiple parties, including Borger, have
submitted and are continuing to submit specific, “custom” calculations and rationale to support
various relevant considerations and, at least, somre partial use determinations for HRSGs which
neither the ED nor TCEQ can ignore. See, e.g., Johnson Aff. 48-10; ED’s 2012 Response, p.
14-15. All parties need to know precisely what considerations went into the ED’s Appealed
Decision in order to know specifically what reasoning to challenge in this controversy,' The
sole, stated basis flies in the face of the law and evidence (all as discussed below), but even more
iraportant to the question of remand, the ED cites absolutely no specific evidence to support his
conclusion. The ED’s Appealed Decision fails to provide adequate — much less, the required -
notice of either the data or calculations, if any, relied upon; thus, the ED’s decision should be
remanded once again so that all Applicants are given fair notice of the specific data, calculations
and other reasoning they need to appeal. Consistent with 30 TAC §17.25(e)(1X(A), the
fundamental fairness required by the due process clause of the Texas Constitution also required
the ED to explain the basis for the his Appealed Decision in reasonable detail. Langford v.
Employees Ret. Sys., 73 S.W.3d 560, 565-66 (Tex. App.-Austin 2002, pet. denied) (due process
concerns arose when agency failed to give applicant grounds on which it would rely for its
decision and when agency denied application without deliberation).

The ED’s Appealed Decision is wholly, and wrongly, based on factually unsupported ipsi
dixit. 'The ED now uriformly claims, “HRSGs are not used wholly g¢ partly to prevent, monitor,
or control air, water or land pollution and, therefore, do not provide an environmental benefit,”
ED’s 2012 Response, p. 10 (emphasis added), despite all the myriad calculations to the contrary,
and his own 19 prior 100% Positive Use Determinations and Borger TRD. The ED bases his
entire Appealed Decision on this touchstone presumption; because it is unsupported factually,
and is actually contrary to the factual evidence which has been presented, the ED’s Appealed
Decision must be remanded.

H The question in this appeal is only whether, based on the record being appealed, the ED’s Appealed

Decision can be upheld; if not, it can only be remanded. 30 TAC §17.25(d)(2). This effectively places the burden
of proof in this appeat on the ¥1 and County. Also, because there is no equivalent of a judicial “reverse and render”
with TCEQ, TCEQ cannot affirm the ED’s Appealed Decision based on previously unstated grounds or “new”
findings or evidence. Again, if the ED needs, as he does, to present a different, or even just a clearer and more
supported Decision for the TCEQ to review, even he has no option except remand at this point. Jd.

12 The Qctober 2, 2012, Brief on Behalf of the County (*P&A Brief”), filed by the County’s appraiser,
Charles Wayne Frazell (ostensibly of the appraisal firm Pritchard & Abbott ("P&A”)), suffers from the same
weaknesses. In the P&A Brief, My, Frazefl provides no calenlations or anything more than a cursory nod to TEX.
Tax CobEe § 11,31(k), before concluding:

“ believe the majority of people would have voted “NQ™ on this proposition [“Praposition 2 ereating the
current environmental tax exemption,” see P&A Brief, p. 3], if they thought it would include production
equipment....” P&A Brief, pp. 4-5 (emphasis in original).

“Since this type of boiler is a major component of production, it is not pollution control equipment.” P&A
f P J p
Brief, pp. 4.

No evidence s presented of Mr. Frazell’s education, professional qualifications or employment experienice. There s
no evidence to support any of his conclusions in the P&A Brief, or his qualifications to even state them. His
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C. The ED’s Appealed Decision is grossly inconsistent with past, controlling

precedent,

The difference in the ED’s Appealed decision and his 19 final Tier IV 100% Positive Use
Determinations for HRSGs arose solely from certain affected Counties appeals of his 100%
Positive Use Determinations. It is both unreasonable and arbitrary for substantive regulatory
decigions to differ based solely, or even primarily, on after the fact challenges. Nevertheless, in
rendering the Appealed Decision after the Counties’ appeals, the ED ignored all 19 final Tier IV
HRSG-related 100% Positive Use Determinations, as follows; '

TCEQ
it of TCEQ Final
HRSG Deemed Pasitive
Company/ sat App. Use Type of
App. Facilicy Type of Falit App. Admin, Detcrm’n TCEQ Supporting
No. Name County Equip ¥ Date Complete Date Determination | Calewlation
HRSG
end Compared
Bastrop Enhanced 100%+ HRSG | with Simple
Energy Steam (heg on steam Cycle with
12001 | Partners LP Basirop Turbine 2 31842008 t 4/8/2008 51172008 turbine) SCR
HRSG
and .
Baytown Enhanced 100%+ HRSG, | Cutput-
Encrgy Steam (heg on steam based
11970 | Center Chambers Tutbine 3 3/25/2008 | 4/8/2008 §/1/2008 furbing) Einigsions
HRSG
Calping and
Construction Enhanced 100%+ HRSG; | Quipui-
-Magic Steam {ncg on steam based
11965 | Valley Hidalgo Turbitie 2 372572008 | 4/8/2008 57172008 turbing) Emissions
HRSG
and
Channel Enhanced 100%+ HR3G; | Output-
Energy Steam (ncg on steam based
12016 | Center, 1P Hartis Turbing 2 4/1/2008 482008 5/172008 turbine} Emisgions |

personal opinions and purported policy arguments against tax exemptions — wholly unsupported by any fundamental
factual basis, research or anything other than his own speculation — are jirrelevant and, without more, also
incompetent as & legal matter, Whether HRSCs are “a major component of production” is not even the statutory or
regulatory test at issue: the existence of pollution contro! functions and benefits are. Regardiess of whether HREGs
are deetmed involved in “production,” or not, FIRSUs still are conclustvely recognized by both TCEQ and the Texas
Legislature as having poliution control effects which entitle them to at least partial ad valorem tax exemptions.
TCEQ should disregard M, Frazell’s work product and alleged “briefing” to the contrary.

522858345
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HRSG
Corpus and
Christi Enhanced 100%+ HRSG; | Ontput-
Copeneration Steam {rieg on steamn based
11968 | LP Nueces Turbine 3/25/2008 | 4/14/2008 | 5/1/2008 tutbine) 1 Emissions
Deer Park HRSG
Energy and
Center Enhanced [00%+ HRSG; | Ouvtput-
Limited Steam (neg on steam based
11967 | Parinership Harris Turbine 3/25/2008 | 4/8.2008 5/1/2008 turbine) Emissions
Florida HRSG
Power and and
Light {FFPLE Enhanced 100%+ HRSG; | Outpt-
Forney Steam (neg on sleam based
11916 | Power Planf) | Kaufinan Turbing 3/13/2008 % 4/8/2008 5/1/2008 turbine} Enuissions
HRSG
and Compared
Enhanced 100%+ HRSG; | with Simpte
Frontera Steam (neg on steain Cycle with
12000 | Generation Hidalgo Turbine 3/18/2008 | 4/8/2008 5/1/2008 turbine) SCR
HRSG
and
Gentex Exhanced 100%3+ HRSG; | Cutpui-
Power Steam {neg on steam based
11964 | Corporation | Bastrop Turbine 3/25/2008 | 4/8/2008 5/1/2008 turbine) Emissions
GS Electric
Generating
Cooperative, HRSG
Ine, {and and
Denver City Enhanced 00%+ HRSG, | Output-
Energy Steam (neg on steam based
11972 | Assoc., L) Yoakum Turhine 272008 | 4/8/2008 5/1/2008 furbing} Emissions
HRSG ]
and Compared
Guadalupe Enhanged 1009+ HRSG, | with Simple
Power Stean {neg on sleam Cycle with
11943 | Partners LP Guadalupe Turbine 3/12/2008 | 4/8/2008 5/1/2008 turbing) SCR
HRSG
and
[.amar Enhanced 100%+ HRSG, | Ouipui-
Power Stearn (neg on stearm Dbased
L {1917 | Partmers, LP | Latnar Turbing 3/13/2008 § 4/8/2008 5442008 turbine) Emissions
52285834.5 -7-




HRSG

Wavasota and
Qdessa Enhanced 100%+ HRSG, | Owuiput-
Energy Steam (neg on steam based
11927 | Partners LP Ector Turbine 4/22/2008 | 4/8/2G08 5/1/2008 tuthine} Emissions,
NR( Texas 100%+ HRSG; | OQuiput-
Powes - (neg on steam based
12005 | Wharton Harris HR3O 33142008 | 4/8/2008 §/1/2008 urbine) Emissions
HISG
and
NRE Texus- Enhanced 100%+ HRSG, | Output-
Cedar Bayou Steam (neg on sieam based
12003 | 1V Chumbers Turbine 33172008 | 4/8/2008 5/1/2008 furbineg) Etnissions
HRSG
and Compared
Odessa-Ector Enhanced 100%+ HRSG; | with Simple
Power Steam (neg on steam Cycle with
11942 | Partners, LP | Ector Turbine 3/12/2008 | 4/8/2008 5/1/2008 tuybing) SCR
HRSG
s
Enhanced 100%+ HRSG, | Ouiput-
Pasadena Steam (neg on gteam based
12015 | Cogeneration | Harris Turbing 4/1/2008 4/8/2008 5/1/2008 turbine) Emissions
HRSO
anl Compared
Rio Mogales Erhanced 100%+ HRSG, | with Simple
Power Steam (neg on steam Cyele with
11921 | Project LP Cuadalupe | Turbine 310/2008 | 4/8R2008 5/1/2008 tushing) 5Cr
HRSG
and Compared
Tenaska Enharced 100%+ HRS(; | with Simple
Frontier Steatn (neg on steam Cyule with
1§915 | Pariners, Ltd | Grimes Turbine 31712008 4/8/2008 5/1/2008 turbing) SCR

See Gueringer Aff, 3, Exs, 1-19.1

Treating similar properties disparately is the very definition of arbitrary and capricious
action. See, e.g, Contractors Transp. Corp. v. U.S, 537 F.2d 1160, 1162 (4th Cir, 1976);

3

P&A’s reliance on the September 28, 2005, XTO Energy claim (Use Determination 04-8353) is plainly
misplaced. P&A Brief, p. 3. That claim was decided approximately two years before the 2007 amendments which
added Subsections (k)}-{(m) to Section 11,31 of the Texas Tax Code and resulted in the creation of the ECL/ERL and
the Application itself, Also, the XTO Energy claim was not a “HRSG” ¢claim,
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Brennan v. Gilles & Cotting, Inc., 504 F.2d 1255, 1264-65 (4th Cir. 1974). Although an agency
is not bound to follow its decisions in prior cases in the same way that a court is, any alteration
of an agency’s prior interpretation must be accompanied by a timely and rational explanation.
Flores v, Employees Ret. Sys., 74 S.W.3d 532, 538-545 (Tex, App.-Austin 2002, pei. denied)
(agency acted arbitrarily and capriciously by failing to give prehearing notice of intention not to
follow previous decisions). Sudden and unexplained change is arbitrary, capricious and an abuse
of discretion. Smiley v. Citibank (S.D.), N.A., 517 U.8. 735, 742 (1996). Such is the case here,
where there is no factual explanation for the Executive Director’s action in treating similar
properties in completely different ways.

The ED’s actions are so arbitrary and capricious that they violate both the Tax Code and
the State Constitution. See TrxX. Tax Cobe § 11.31(g)(2) (requiring pollution control
determinations to be equal and uniform); TEX. CONST. art. VIII, § 1(a) (requiring taxation fo be
equal and uniform). Like Texas,” the United States Constitution itself prohibits arbitrary legal
distinctions (and related discrimination) by government when regulating similarly-situated
people or entities. See, e.g, Reynolds v. Sims, 377 U.8. 533, 565 (1964)."" Yet, this is precisely
what the ED did when ignoring his own twenty (20) prior, and final, 100% Positive Use
Determinations specifically filed under Tier V. Without an articulated and sufficient
justification, an agency acts arbitrarily any time it treats similarly situated applicants differenily,
BMW of N. Am. v. Motor Vehicle Ed, 115 S, W.3d 722, 726 (Tex. App.-Austin 2003, pet.
denied). Also, an agency action that is flatly inconsistent with other decisions of the same
agency will be set aside. Id.; see also Occidental Permian Ltd, v. R.R, Comm 'n, 47 8.W.3d 801,
810-12 (Tex. App.-Austin 2001, no pet).'® Based on the foregoing, the ED’s change of position

. These principles do not (as the ED seems to imply, but never quite says, see, e.g., ED’s 2012 Response, p.

7), “trump” the requirements of TEX. TAX CODE § 11.31(d) and 30 TAC 17.17(d) requiring the ED's individual
consideration of each Application and allowing for ““custom” calculations of use percentages. See, e.g., ED's 2012
Response, p. 4. Most certainly, they do not justify, much less require, the ED’s single, uniform Negative Use
Determination for all HRSGs, regardless of circumstances,

' The ED’s answer is 1o claim, “We weren’t discriminating: we were just wrong,” See, e.g, ED 2012

Response, p. 14-15. However, attempting to change things simply by issuing a new decree at odds with the facts is
the very essence of illegal discrimination, Agaip, at the very least, remand for a new technical review is
required before the EI) can actuafly implement any change from his Original Decision.

16

The BED regponds that these precedents and cases should not control TCEQ's disposition of this case,
essentially because he has a right to change his mind. ED’s 2012 Response, p, 15. See, however, Section IL, infra.
As tellingly, he states:

The initial 25 positive use determinations were issued in error.... [Tiherg was po basvis for the 100%
positive yse deterinination,

EDs 2012 Response, p. 15 {emphasis added).

If, indeed, a lack of factual basis was the reason the ED reversed himself (which Borger explicitly denies,
see above), the same reasoning should apply here, and TCEQ should, at least, remand the Application for a new
technical review and some legitimate, factual basis for a decision thereon. See Section LA, and B., supra. The ED’s
reasoning here provides no foundation for the affirmance of the EI's Appealed Decision itself. In fact, as discussed
in the Borger TRD and Johnson AfE, §§9-10, there actnally is more than sufficient factnal basis to support a 100%
Positive Use Determination for Borger’s ITRSGs.

52285834, -9-



with utterly no backup, support or calculated justification is patently “arbitrary and capricious.”'’
Such arbitrary actions of the ED simply cannot stand. Lewis v. Mefro Sav. & Loan Ass'n, 550
S.W.2d 11, 16 (Tex. 1977). '®

1T, THE EXECUTIVE DIRECTOR’S APPEALED DECISION EFfTECTIVELY, AND
IMPERMISSIBLY, REWRITES BOTH TEXAS LAW AND TCEQ
REGULATIONS WITHOUT AUTHORITY.

A. The 2008 Amendments of 30 TAC §17 control this case.

Section 11.31 of the Texas Tax Code, specifically subsections (k)-(in), and the version of
30 TAC §17 effective in the Iatter part of February, 2008, clearly govern this case, which must
be resolved as a “Tier IV” case thereunder. Borger's appeal herein was filed on March 27, 2008.
See Johnson Aff, Ex. 10. Borger’s Application was deemed administratively complete, and
Borger’s rights vested thereunder, on April 8, 2008, See Johnson AfT,, Ex. 4. The Texas Court
of Appeals for the Third District (the same Court that would hear this appeal) has just recently
reconfirmed that “retroactive application of a law is unconstitutional... when it destroys or
impairs vested rights.” Mont Belvieu Caverns, LLC, v. Texas Commission on Environmental
Quality, et al,, No. 03-11-00442 CV, _ S W.3d__, 2012 WL 315576 at 13 (Tex. App — Austin
2012, no pet.) (“Mont Belview”) In this case, applying any post-April, 2008 version of governing
statutes, rules or regulations would effectively deprive Borger of its vested, Tier IV rights, as
TCEQ purpotted to abolish Tier [V in 2010, Thus, while there have been several regulatory
amendments since the Application was accepted by the ED as complete (and, in fact, all were
also enacted after the ED’s Original Decision), the laws applicable to April, 2008, must be
applied to the Application.

7 TCEQ’s PIC’s argument that TCEQ need not consider the “arbitrary and capricious” legal standard in

reviewing this appeal, PIC 2012 Response, p. 13, is specious. Even the PIC candidly notes, “,..any appeal arising
from the Commission’s final action may be evaluated by reviewing courts as to whether the decision is arbitrary and
capricious,” Id Tt makes no sense for TCEQ to review this appeal using any standard ozher than what a reviewing
court would apply to TCEQ's own decision herein,

e The ED’s citation of First American Title Insurance Co. v. Strayhorn, 169 8.W.3d 298, 306 (Tex.App.-
Austin 2005), aff'd on other grounds sub nom First Am. Title Ins. Co. v. Combs, 258 5.W.3d 627 (Tex. 2008)
(“Strayhorn”), see ED’s 2012 Response, p. 15, actually supports Borger’s position. As even the ED notes, id. (sic),
the Third Court only sustained the Comptroller’s tax scheme because i did not contravene the statute or any
formally promulgated rule. See Strayhorn, 169 3, W.3d at 306, citing Tarvant Appraisal District v. Moore, 843
S.W.2d 820, 823 (Tex. 1993). Such is clearly not the ¢ase here, as the ED’s Appealed Decision directly violates
nurmerous statutes and rules, See, e.g., Sections 1. B, and C,, below,

For the same reason, Grocers Supply Co.v. Sharp, 978 S,W.2d 638, 640 (Tex. App.-Austin 1998, pet.
denied), also relied on by the ED see ED's 2012 Response, p. 15), also supports Borger's position. The Court
merely held there that the Comptroller could change his mind regarding his interpretation of rules, buf could not
change the actual rules themselves. See Grocers Supply Co.v. Sharp, 978 §.W.2d at 642 (“What is at issue in this
case, then, s the Comptroller’s substitution of one inferpretation of his rule for another, not the Comptroller’s
contravention of onc of his rules promulgated under the notice-and-comment procedures of the Administrative
Procedures Act”) This case involves the exact opposite situation: the ED is rewriting (and so, violating) rules and
statutes by his *blanket” Appeeled Decision,
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While the sovercign clearly can change its mind by way of Censtitutional or statutory
revision, the prohibition against ex post facto laws limits that ability to changes that do not
nuilify previously vested rights (in this case, rights that were timely claimed AND should have
been determined by laws and regulations in place long before the 2010 amendments to 30 TAC
§17'%), See TEx. CoNST. art. I, § 16 (“No bill of attainder, ex post facto law, retroactive law, or
any law impairing the obligation of contracts, shall be made.”); Mont Belvieu, id., and authorities
cited therein. Post-2008 amendments of statutes, rules and regulations were not and could not be
effective to retroactively divest rights which, prior to those amendments: Borger claimed; the ED
granted; and which were then appealed - all under Tier IV,

TCEQ’s own Public Interest Counsel agrees that laws and regulations governing this case
must be these in effect at the time the Application was received by the ED as administratively
complete in April, 2008:

Because Brazos® [sic - Borger’s] applications were deemed administratively
complete on April 8, 2008, after the February 7, 2008, effective date of the
Chapter 17 amendments, the current Chapter 17 rules [thoese in effect as of April
R, 2008], apply to these Applications,

See Johnson Aff, Ex. “5,” PIC Response, pp. 2-3.

Appellant submitted its application for a Tier I'V use determination on March 235, 2008, so
the 2010 amendments to Chapter 17 de not apply to this application..., Remanding the
matter under a rule that was not in effect when the Appellant submitted its application-
and has no basis in the governing statute-would be improper.

L

OPIC finds that the rules and statutes in effect when the Appellant submitted its
application should be applied....

Appellant submitted its application in April of 2008, therefore HB 3206 and HB 3544 as
well as the 2010 amendments to Chapter 17 abelishing Tier IV would not apply to this
application. If appeal of the 2012 negative use determinations is granted and this matter is
remanded to the ED for a new use determination, the ED should process this application
as a Tier IV application.

PIC 2012 Response, pp. 8§, 10-11.

The ED agrees as well:

? It is not clear why TCEQ did not remand the Application or rufe on it at all from December of 2008 until

June of 2012, but whatever the reason, it was under TCEQ's exclusive control. Appellees should not be heard to
clatm that this administrative delay gives them the right to have new laws applied to this case now that did not even
exist in 2008 when the Application was filed and the ED originally ruled.

% Notably, none of the interested parties have asserted this case is not subject to Tier IV principles.
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1B 3206 and 3544 [the Bills enacting 30 Tax Code §§11.31 (g-1 and (n)]*' do not apply
to applications filed prior to January I, 2009, or to applications filed after January 1,
2009, that received final determinations prior to September 1, 2009.

ED 2012 Response, p. 3, citing HB 3206 § 5 and HB 3544 § 5. There seems to be no
dispute about the fact that Borger's Application is to be judged according to the law in effect as
of April, 2008, See ED’s 2012 Response, p. 4-5. However, the ED’s 2012 Response frequently
fails to distinguish explicitly between the law controlling the ED’s rulings on his “Group 17 Tier
IV Applications and later-amended laws and regulations allegedly controlling his “Group II”
Tier Il Applications,® Therefore, to be very clear, political subdivisions or agencies of the
sovercign (like the ED) are nof entitled to change thelr minds about anything in disregard of
statutes the sovereign itself enacted to govern their decisions and actions. See, e.g., Public Ulil.
Comm'n v. Gulf States Utils. Co., 809 8.W.2d 201, 207 (Tex. 1991) {agencies can only act in
accord with the statutes which govern them). This, unfortunately, is precisely what the ED has
impermissibly done in his Appealed Decision.

B. The ED’s current, uniform, “absolutely-no-exemption-allowed” decision
ignores the Texas Tax Code and related, consistent regulations,

Subsection (a) of [Texas Tax Code] section 11.31 states that “[a] persom is
entitled to an exemption from faxation of all or part of real and personal
property that the person owns and that is used wholly or pariy as a facility,
device, or method for the control of air, water, or land pollation.” TEX. TAX
Conr ANN. § 11.31(a). A “facility, device, or method for the control of air, water,
or land pollution,” is defined in subsection (b) of section 11.31 as:

land that is acquired affcr January 1, 1994, or any structure, building,
installation, excavation, machinery, equipment, or device, and any
attachment or addition to or reconstruction, replacement, or improvement
of that property, that is used, constructed, acquired, or installed wholly gr
partlp to meet or exceed rules or regulations adopted by any
environmental protection agency of the United States, this state, or a
political subdivision of this state for the prevention, monitoring, control,
or reduction of air, water, or land pollution.

Id. § 11.31(b).

2 The ED notes these amendments were the basis of his 2010 elimination of Tier IV Applications, among

other things. See ED’s 2012 Response, p. 3.

2 For example, the ED relies heavily on 2009’'s HB 3206 and 3544 and their addition of TEX. TAX CODE

§11.31(g-1)'s uniformity requirement. See, e.g., ED’s 2012 Response, p. 3. Also, the ED still maintains he can
change his mind relative (o the Application and effectively eliminate HRSGs from TEX. TAX CODE ANN. §
11.31(k)8) and the related Figure: 30 TAC §17.14(a). See ED’s 2012 Response, pp. 15-16. While this latfer claim
is addressed more specifically in Section IT. B, and C., below, the authorities in this Section also apply to prevent the
ED from “changing his mind” and revising his rules and regulations in any way that would impair Borget’s vested
rights under the Application. )
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See Mont Belvieu, 2012 WL 315576 at 4 [emphasis added] In 2007, the Texas
Legislature expressly amended Section 11.31 of the Tax Code to add Subsections (k), (1) and
(m), inter alia, to recognize previously unrecognized pollution control functions and benefits of
various, specific equipment. The Texas Legislature literally mandated that TCEQ:

shall adopt rules establishing a nonexclusive list of facilities, devices, or methods
for the control of air, water or land pollution, which must include: ... (8) heat
recovery steam generators.

TEX. TAX CODE ANN. § 11.31(k). (“Subsection (k)”, emphasis added.)

The Legislature was equally adamant that items may be “removed from the list only if the
Commission finds compelling evidence to support the conclusion that the item... does not
render poliution control benefits.” TeX., TAX Cope §11.31(1). In response, TCEQ adopted an
Equipment and Categories List (“BCL”), which included HRSGs. See 30 TAC §17.14(a) and
Figure: 30 TAC §17.14, #B-8. TCEQ also expressly adopted TEX. Tax CoDE §11,31(1) as part
of its own regulations. See 30 TAC §17.14(b)(2). Thereafter, although required to revisit the
ECL at least once every three years, see TEX. TAX CoDE §11.31(1); 30 TAC §17.14(b), to this
very day, TCEQ has never removed HRSGs from its BECL or its successor, the Expedited Review
List (“ERL”). See Figure: 30 TAC §17.14(a) (versions eff, 2008 and 2010).”

HRS8QGs are eligible for positive use determinations becaunse they have been expressly
defined by statute and regulation as pollution control equipment.®* TCEQ has never found
compelling evidence that HRSGs do nof render pollution conirol benefits.*® Jd. Since the BD’s
Appealed Decision, on its face, is in direct conflict with the ECL, ERL and Subsection (k), the
ED’s Appealed Decision must be remanded for reconsideration in light of those governing laws,
The Tax Code completely undercuts the idea that the ED’s 100% negative use determination is
even legally possible for a HRSG:

Notwithstanding the other provisions of this section, it the facility, device or
method for the control of air, water, or land pollution described in an
application for an exemption under this scetion is a_facility, device, or
method included on the list adopted under Subsection (k), the executive
director... shall determine that the... facility, device, or method described in the
application IS wsed WHOLLY OR PARTLY as a facility, device or method for
the control of air, water, or land pellution .. ..

# For definitional purposes only, Appellant notes that HRSGs are actually described by TCEQ itself in its

ERL at #8-8 as “[a] counter-flow heat exchanger consisting of a series of super-heater, boiler {or evaporator) and
economizer tube sections, arranged from the gas inlet to the gas outlet to maximize heat recovery from the gas
turbine exhaust gas.”

M This is completely appropriate. See, e.g., Johnson Af7, 1]8-10.

Significantly, TCEQ did not remove {IRSGs from the ECL/ERL despite having Aad to reconsider the
question, at least, in 2010, well after the County’s appeal of the EDY's Original Decision had been perfected and was
awaiting decision by TCEQ.

25
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TEX. Tax CoDE §11.31(m) (“Subsection (m),” emphasis added),*®

Neither TCEQ nor the ED has any power inconsistent with that delegated to them by the
Legislature. Public Util. Comm 'm v. City Pub. Serv. Bd,, 53 8.W.3d 310, 312 (Tex. 2001},
Tennessee Gas Pipeline Co. v. Rylander, 80 S.W.3d 200, 203 (Tex. App.-Austin 2002, pet.
denied). To understand their relevant power here, one need only look to TEX. TAX Copg §11.31.
In so doing, the primary objective must be to give effect to the Legislature's intent. Stare v.
Shumake, 199 S.W.3d 279, 284 (Tex. 2006). The Court should give effect to the Legislature’s
intent “first and foremost” via the statutory text. Lexington Ins. Co. v. Strayhorn, 209 S.W.3d
83, 85 (Tex. 2006). The Court can rely on the plain meaning of the text, unless a different
meaning is supplied by legislative definition or is apparent from context, or unless a plain
meaning leads to absurd or unreasonable results. City of Rockwall v. Hughes, 246 8. W.3d 621,
625-26 (Tex. 2008); see also TEX. Gov'r CopE § 311.011 (“Words and phrases shall be read in
context and construed according to the rules of grammar and common usage,” but “[wjords and
phrases that have acquired a technical or particular meaning, whether by legislative definition or
otherwise, shall be construed accordingly.”), These principles take precedence over the
general rulc that tax exemptions are strictly construed. Sharp v. Tyler Pipe Indus., Inc., 919
S,W.2d 157, 161 (Tex. App.—Austin 1996, writ denied).”’

Since the subject statutory and regulatory texts are not ambiguous, it is not even
appropriate to resort to rules of construction or extrinsic aids: “Where text is clear, text is
determinative of that [legislative] intent.” Entergy Gulf States, Inc. v. Summers, 282 8. W.3d
433, 437 (Tex. 2009) (citing in re Estate of Nash, 220 S.W.3d 914, 917 (Tex. 2007), Shumake,
199 S'W.3d at 284; and Alex Sheshunoff Mgmt. Servs, v. Johnson, 209 S.W.3d 644, 651-52
(Tex. 2006)). Also, it is presumed that: 1) the Legislature knew background law and acted with
reference to it, see Acker v. Texas Water Comm'n, 790 S'W.2d 299, 301 (Tex. 1990}, 2) the
Legislature selected statutory words, phrases, and expressions deliberately and purposefully, see
Texas Lottery Comm'n v. First State Bank of DeQueen, 325 S.W.3d 628, 635 (Tex. 2010); Shook
v, Walden, 304 8, W.3d 910, 917 (Tex. App.-Austin 2010, no pet.}; and that 3) “the entire statute
is intended to be effective” and “a just and reasonable result is intended” Tex. Gov't CODE §
311.021(2), (3).

% Appellees’ misguided focus is on the primary economic motivation of the FIRSGs’ owners, 10t on the actual

function and pollution control benefits of the HFRSGy themseives, P&A/the County acually compound this error by
focusing on whole plant economics, not the pollution control effects of HRSGs themselves, See, e,g., P&A Brief, p.
4 (“The primary reason for building combined-cycle and cogeneration plants is economics and not pollution
control.”). ‘This reasoning, carried to its logical conclusion, would eliminate pollution control exemptions for any
poltution control devices employed in facilities such as refineries and cherical plants built for any economic gain.

# The doctrine of legiskative acceptance, see ED's 2012 Response, p. 7, acfually supports the ED’s Original

Decision, too, Before July, 2012, the ED never claimed HRSGs could never be eligible for any positive use
determination,  Every rule, regulation and decision applied or made by the ED prior to or essentially
contemporaneously with the ED’s Original Decision actually affirmed not just that HRSGs are entitled to ad
valorem exemptions as pollution control equipment, but that they could qualify for 100% Positive Use
Determinations, If legislative acceptance applies here {certainly, no conirolling statute invalidated the ED’s Original
Decision), it applies in favor of awarding HRSGs 100% Positive Use Determinations, Given the plain, crystailine
clarity of the statutes and regulations cited above, however, this is a collateral point. There is no statutory or
regulatory ambiguity, nor does the ED assert any such ambiguity exists, Consequently, principles of interpretation
are penerally inapplicable to this case. All Borger asks is that TCEQ enforce confrolling statutes and its own
applicable regulations as written,
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“An administrative agency is said to act arbitrarily or capriciously where, among other
things, it fails to consider a factor the Legislature has directed it to consider....” City of Waco v.
Texas Comm'n on Envtl, Quality, 346 SW.3d 781, 819 (Tex. App.-Austin 2011, pet. denied)
(citing City of Bl Paso v. Public Util, Comm'n, 883 S.W.2d 179, 184 (Tex. 1994)). Under
Subsection (m), gny equipment listed in Subsection (k) is necessarily entitled to some pollution
control exemption. Consequently, it is simply not possible for the ED to render a 100% negative
use determination for Blackhawk’s HRSGs, and the ED’s Appealed Decision is therefore
arbitrary and capricious and must be remanded for findings consistent with Subsections (k) and
(m). See, e.g., Rodriguez v. Service Lioyds Ins. Co., 997 8. W .2d 248, 254-55 (Tex. 1999) (“If
the Commission does not follow the clear, unambiguous language of its own regulation, we
reverse its action as arbitrary and capricious.”).”® Moreover, administrative rules also are
interpreted like statutes because they have the force and effect of statutes. Rodriguez, 997
S.W.2d at 254.

Thus, it should be no surprise that, in Mont Befview, the Third Court of Appeals
effectively recognized that “variable,” see Figure: 30 TAC §17.14(a), Part B, like the “wholly or
partly” language in TEX. Tax ConE §11.31, mean that HRSGs’ involvement in “production,” if
any, does mot negate their entitlement to a Positive Use Determination and ad valorem tax
exemption based on its pollution control function.” Monr Belvieu merely recognized that the
proportion of a property’s value attributable to a pollution-control feature or function must be
distinguished from that attributable to its capacity to produce goods and setvices, if any, See
Mont Belvieu, 2012 WL, 315576 at 12, cizing 30 TAC §11.31(c)(3). Clearly, the ED’s Appealed
Decision cannot stand in light of governing statutory and regulatory requirements,

The ED repeatedly claims that “Just because a picce of equipment is listed in §11.31(k)
does not mean that it is automatically entitled to a positive use determination.” See, e.g., ED
2012 Response, p. 3 and §III. A, Borger respectfully disagrecs, and notes the following language
from the ED’s 2012 Response, along with TExas Tax CoDE §11.31(m) itself, plainly belie the
ED’s position:

Section 11.31{m) requires the Executive Director to distinguish the production portion of
the §11.31(k)-listed equipment from the pollution control portion. The Executive
Director must determine the appropriate use determination percentage. .,

That is as far as Texas Tax Code Section 11.31(m) goes.”® The ED, however, engrafts an
additional condition not stated in the statute (and which is contrary to it for the reasons set out

» Neither the ED nor the TCEQ itself would be entitled to any deference from the Courts of this State if

ruling otherwise, because the subject statute and implementing regwlations are not ambiguous. Railroad Comm'n v,
Texas Citizens for o Safe Future & Clean Water, 336 8.W.3d 619, 624-25 (Tex. 2011); City of Waco, 346 5. W.3d at
800 {citing Texas Citizens, 336 5. W.3d nt 625).

» The ED persistently reads the “or partly” out of the Constitutional and legislative mandates, See, e.g., ED’s

2012 Response, p. 6.

0 Texas Attorney General Opinion JC-0372 (2001) agrees that equipment can be involved it production yet

still be entitled to a Positive Use Determination for peltution reduction:

Section 11.31 is broadly written, and we believe its plain meaning is clear, It embraces any property, real
or personal, "that is used wholly or pattly as a facility, device, or method for the control of air, water or
land pollution ... * (emphasis added).”
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above): “...which includes 0% if none of the equipment is used for pollution control.” See EI)’s
2012 Reqponse, p. 6. He purportedly relies on 33 Tex. Reg. 932 at 933 (February 1, 2008)
repealed by 35 Tex. Reg. 10964 (November 18, 2010) and TCEQ’s Figure: 30 TAC §17, 14(a)*"
in asserting it. Again, however, based on the authorities cited above, no rule, regulation,
proclamation or other action of an agency can contradict or alter the statute giving rise to it. See,
e.g., Public Util. Comm 'n v. City Pub. Serv. Bd., 53 S.W.3d at 312; Tennessee Gas Pipeline Co.
v. Rylander, 80 S.W.3d at 203. Consequently, the ED’s (and TCEQ’s) attempts to engraft any
additional condition upon the unconditional mandate of Subsection (m} — especially ones which
purport to effectively nulth it — are simply ineffective and void, and the ED’s Appealed
Decision must be remanded ?

C. The ED also failed to follow essential rule-making requirements of the Texas
Administrative Procedure Act.

The ED)’s new, apparently universal, determination that HRSGs are not eligible for any,
even potential, Positive Use Determination also ignores and violates formal rulemaking
procedures under the Texas Administrative Procedure Act (“APA™), The ED’s Appealed
Decision clearly manifests a rule change by effectively eliminating HRSGs from Figure: 30 TAC
§17.14(a), Part B: a "rule" is any “state agency statement of general applicability that .,
implements, interprets, or prescribes law or policy," including “the amendment or repeal of a
prior rule.” TEX., Gov'T CODE § 2001.003(6). A state agency can only promulgate new rules
through formal rulemaking procedures, including prior notice of a proposed new rule and an
opportunity for public cormment, legislative review, and a formal order adopting it. TEX, GOV'T
Conk §§2001.23; 2001.029; 2001,032-.033. The APA also requires the advance notice to
contain enough information to allow interested persons to determine if they need to patticipate to

Next, we consider whether section 11.31 excludes from its scope pollution-reducing production equipment,
Significantly, the statute applies to property used "wholly or partly" for pollution control. See id. §
11.31(a). To qualify for the exemption, property must be used "wholly or partly” to meet or exceed
environmenta) rules, See id. § 11.31 (b). 'The term "wholly" clearly refers to property that is used only for
pollution control, such as an add-on device, See Merriam Webster's Collegiate Dictionary 1351 (10th ed.
1993) (defining "wholly" to mean "to the fuil or entire extent: ... to the exclusion of other things"). The
term "partly,” however, embraces property that has only some pollution-conirol wse. See id. at 848
(defining "partly" to mean "in some measure or degree"), This broad formulation clearly embraces more
than just add-on devices. Furthermore, that statute clearly embraces not only "facilities” and "devices” but
also "methods" that prevent, monitor, control, or reduce pollution. "Methods" is an extremely broad term
that clearly embraces means of production designed, at least in part, to reduce pollution. See id. at 732
(defining "method" to include "a way, technique, or process of or for doing something').

The ED does not disagree, citing Attorngy General Opinion JC-0372, pg. 6, himself when noting that
pollution-reducing production equipment may receive a partial tax exemption, See EI} 2012 Response, p. 9, fint, 35.

? Among other things, Iigure: 30 TAC §17.14(s), in the introductory narrative of Table B, does state,

“Property used sofely for product collection or for production purposes is not eligible for a positive use
determination.” (Emphasis added.)

= This argument, to some extent, begs the question of the ED"s factual basis for his Appealed Decision. The

fact is, the ED cannot point fo any test, calculation or factual measurement that supports his Negative Use
Determination. Without such a factual basis, the ED’s Appealed Decision cannot stand, regardless of Subsections
(k) and (m) and other Jaws cited in this Section IL
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protect their own rights. Tex. Workers’ Comp. Comm ‘n v. Patient Advocates, 136 8.W.3d 643,
650 (Tex. 2004).

Chapter 17 of the Texas Administrative Code was created to establish how any owner of
pollution control property could get a use determination, 30 TAC §17.1. Because the universal
decree of the ED’s Appealed Decision ostensibly implements law or describes procedure its new
proclamation is one of general applicability, and changes in relevant rules governmg the process
can only be made through the formal notice and comment process discussed above.? See, e. g,
El Paso Hos gnml District v. Texas Health and Human Commission, ef al., 247 S.W.3d 247, 714
(Tex. 2008). To remove HRSGs from the 30 TAC §17.14(a) ECL/ERL, then, the ED would
need to implement future rulemaking procedures pursuant to 30 TAC §17.14(b) and the Texas
Government Code sections cited above, t0o..%

Instead, the ED has simply chosen to make an unsupported, but nonetheless “blanket,”
decree, “Heat recovery steam generators are used solely for production and, therefore, are not
eligible for positive use determination.” This proclamation circumvented required rulemaking
procedures, as well as Subsections (k) and {m). Clearly, the ED’s Appealed Decision, applied as
it patently is across the board to all pending HRSG Applications, and all FIR8Gs generally, reads
HRSGs right off of the ECL/ERL and out of the implementing statutes, Subsections (k) and (m},
without regard to the Spcciﬂc use or effects of any actual HRSG itself. The ED’s Appealed
Decision thus implements an impermissible new, universal rule applicable to all HR8Gs, which
the Legislature never foresaw, intended or authorized, and it cannot stand.”® Because the ED’s

B The ED’s reliance (ED’s 2012 Response, p. 16) on Texas Mutual Insurance Co., v. Vista Community

Medical Center, LLP., 275 8.W.3d 538, 555 (Tex. App.-Austin 2008, no pet.) is also misplaced on its face. The ED
admits the Court distinguished that case from Ef Pavo Hospital, supra, specifically on the basis that “the ...[Texas
Murnal] report does not contradict Rule 134,401, See Texas Mutual Insuronce Co., 275 8.W.3d at 556. Here, the
ED’s Appealed Decision clearly contravenes petht a rule (3¢ TAC §17.14(a) and its accompanying Tigure) and
Subdivisions (k) and (m), and it also operates as a rule of general applicability to all HRSGs.

The BD’s reliance on Raifroad Commission of Texas v. WBD Oil & Gas Co., 104 8.W.3d 69, 79 (Tex, 2003)
{EI>’s 2012 Response, p. 17) is equally off base. The Ratlroad Commission Court only held, as the ED admits, that orders
detailing reguladons for a certain, specific field are not APA “rules.” In the instant case, the ED obviously infended and
preferred a rule of “gencral applicability.” His statement to the contrary (“This change is not a rule of general
applicability,” id) is just another unsubstantiated conclusion that flies in the face of the actual facts,

* Without actually saying so, the ED suggests that the ED’s Appealed Decision is not a rule change but only

“a new formula resulting in the negative use determinations,” ED’s 2012 Response, p. 16. This actually highlights
the nature of the ED’s decree in his Appealed Decision as a rule change, becavse no formula is even proposed to
SUppott it,

a For reasons previously stated, of course, 30 TAC §17.14(b) could never be amended to remove HRSGs

specifically from the ECL/ERL without a prior amendment of TiX. TAX CoDE §11.31(k){(8) in the first place,

36 Even the County’s appraiser, Pritchard & Abbott (“P&A™), expressly disagrees with the ED’s blanket
assertion:

A HRSG is often added to recover exbaust gases to preheat water entering the boiler of a conventional
electric generating plant to improve efficiency.... If a HRSG is added just to improve cfficiency, the
HRSG may qualify for an exemption.... Ducting the hot gases from the {combustion turbines’] jet
engine(s) reduces the pollution by reducing the need for an additional heat source (burners)” P&A’s
Ovciober 2, 2012, Brief on behalf of the County (“P&A Brief™), p. 2 (emphasis in original).
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effective removal of HRSGs from the ECL/ERL was not in the form of a properly promulgated
rule under the APA, TCEQ should remand the ED’s Appealed Decision.

III. THE EXECUTIVE DIRECTOR’S APPEALED DECISION IGNORES ALL
CREDIBLE “TIER IV”? CALCULATIONS OF HRSGS’ POLLUTION CONTROL
BENEFITS.

As discussed in Section II., supra, the ED’s assertion that “Heat recovery steam
generators are used solely for production,...” is in direct conflict with the Legiglative mandates
and findings of Subsections (k) and (m) and the ECL/ERIL, ltem B-8, The question for HRSGs
is not whether they are entitled to a Positive Use Determination, but kow much of a Positive Use
Determination they are, in fact, entitled to receive. TEX. TAX CoDE §11.31(m). Even the
ECL/ERL itself associates [tem B-8, Heat Recovery Steam Generators, with a *“V,” or variable,
percentage, meaning that:

The pollution control percentage for this cquipment is listed as a “V,” for
variable, and must be calculated on an application specific basis.

See Figure: 30 TAC §17.14(a), Part B, introductory narrative (emphasis added).

Thus, ED’s current, apparent rule that every HRSG Use Determination muust (or even
should or could be) a uniform, “zero” proposition now and forevermore is also manifestly
against the above-stated requirements, and it wrongly ignores all the actual available, credible
~evidence. For example, the Johnson Aff. (]§8-10) presents several methodologies whereby a
Positive Use Determination can be calculated for Blackhawlk’s HRSGs;

METHODOLOGY ONE— Avoided NOx Emissions: see Johnson AfY, 48 (91.4%
Positive Use Determination);

METHODOLOGY TWO - Alternative Avoided NOx Emissions (Duff &
Phelps): see Johnson Aff. 19 (100% Positive Use Determination};

The ED contends no HRSG is entitled to a 100% Positive Use Determination based on
alleged “concessions” by “Applicants” that HRSGs are used for production purposes, so (the
logic goes) they cannot be used wholly for pollution control purposes. See ED’s 2012 Response,
p. 9. Nothing in TExas TAxX CoDE §11.31 compels that conclusion or excludes the idea that
equipment can simultaneously be used in “production,” yet have pollution control benefits. The
ED’s Borger TRD; Methodology Two; and the fact that Borger’s HRSGs save fossil fuel and
reduce emissions by transferring energy inlo different forms (without actually producing
anything “new”), all support the 100% Positive Use Determination originally awarded in the
ED’s griginal Decision. Johnson Aff. 149-10. See afso: Johnson Aff. Ex. “4”, the ED’s Borger
TRD.

37

Of course, ather RSG owner/appellanis also have provided TCEQ and the ED with their own “custom”
caleulations of positive Partial Use Determinations they contend should be granted their particular HRSGs, But
none of them are “zero,” either,
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All of the foregoing methodologies utilize different data, perspectives and reasoning to
actually calculate potential pollution control Positive Use Determinations for Borger’s HRSGs
ranging from approximately 91.4% to 100%. The point of this section, however -- solely for the
purposes of this appeal and securing remand of the ED’s Appealed Decision, see fint. 8, supra -
is not 1o determine which calculation or calculations are objectively the “best,” or most correct.”®
The point here is simply that the actual, credible evidence indicates, consistent with Figure: 30
TAC §17.14(a), above, that the ED’s “zero” is not an option, and that remand, therefore, is
required. See Johnson Aff 911. There simply is no credible calculation that supports a “zero”
Use Determination for all HRSGs evcrywhere and forevermore, as the ED maintains, so the
Appealed Decision must be revisited.*

Further, even the ED acknowledges that each of his HRSG Use Determinations at least
should be based on “a case-by-case review of each application,” See, e.g., ED’s 2012 Response,
p. 17.*° He acknowledges the need for cach Use Determination to have its own technical review.
See, e.g.,, ED’s 2012 Response, p. 17. He even admits:

As can be seen from reviewing the applications, appeals, and Executive Director's inittal
bricf on the six appeals, there are many different ways to view the HRSG applications,

I>’s 2012 Response, p. 14-15,

Yet, the ED ignored all the above; made up a new universal rule; and arbitrarily and
capriciously applied it across the bhoard to all pending Tier IV and Tier III appeals. The ED
made no effort to evaluate one claim apart from another, or to distinguish or even compare

i That will be an issue which can only be determined on remand, so Borger expressly reserves that question

for remand,

39 P&A initially erroneously claimed on the County’s behalf that its selfstyled “Tier IIf” calewlation actually

supports a use determination for Borger's Tier IV Application of /ess than zera. See P&A’s 12/16/08 Reply Brief
for Hutchinson County, ef of., Appratsal Districts, Exs, 2-3. It appears from the face of the ED's Appealed Decision
that the ED properly ignored PA.A’s original briefing, Among other problems, as described in fint, 12 abowve, it is
not supported by qualified exert testimony. Nevertheless, and while there are many things wrong with P&A’s
approach, suffice it to say here that P&A only reached its conclusion (and could only have reached it) by mutilating
the formula in 30 TAC §17.17(b) and admittedly substitnting “Operating Cost Savings” for the “Byproduct”
required in the formula. Whatever P&A’s rationale for fundamentally changing the formula, “Operating Cost
Savings” just are not ang cannot be equated to any “Byproduct,” specifically defined in 30 TAC §17.2(1) as:

a chemical or material that would normally be considered a waste material requiring disposat or
destruction, that due to pollution contro) property is now used as a raw material in a manufactyring process
or as an end product, The pollution control property extracts, recovers, or processes the waste material so
that it can be used in another manufacturing process or an end product.

Significantly, just eliminating the deduction of operating cost savings from P&A’'s calculation changes the partial
use determination from a negative 931.77% to a positive 33.3% partial use exemption. Obviously, P&A’s formula is
ouwtcome determinative, and its focus is not on the pollution control aspect of the property for which the exemption is
claimed. It is unsurprising, then, that in its brief to the TCEQ in this appeal, P&A abandoned its earlier approach,

40 See also ED’s 2012 Response, p. 4

Tier I'V applications allowed applicants to propose a reasonable method for ealeulating an appropriate use
determination percentage, and required the ED to review the proposed calculation method and make a final
determination, This resulted in widely varying calculated use determination percentages..
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claims on any technical, legal or factual grounds, even to show why they should be treated the
same. Clearly, what the ED did is not what he admits should have been done, It is highly
unlikely that any “one size fits all” solution to the “HRSG issue” is even possible, See, e.g.,
Johnson Aff, 1Y 7, 10-11. But certainly, the single “solution” the ED presently proclaims is not
supported by the actual evidence, and this appeal must be remanded for his further consideration,

IV. THE EXECUTIVE DIRECTOR’S NEW, WHOLESALE REJECTION OF ALL
SUPPORTING ENVIRONMENTAL LAWS IS WRONG, ARBITRARY AND
CAPRICIOUS.

Over four years after the County perfected its appeal of the ED’s Original Decision, and
the ED’s Response Brief was filed, in the ED’s 2012 Response, §1I1. E., for the first time, the ED
suddenly proclaimed a new, blanket rejection of every single environmental law cited and relied
on by any Applicant (collectively, the “Cited Regulations™). Some of the rejected, Cited
Regulations (like Borget’s and the 19 final 100% Positive Use Determination recipients®), were
previously accepted by the ED as “appropriate rules,” See, e.g, Johnson Aff, 44, Ex, 5.4 The
ED’s only justification for this paradigm shift is a new, and completely undefined, “nexus”
requirement he now unilaterally purports to engraft upon controlling statutes, regulations and
rules. Id, p. 11 (“A sufficient nexus must exist between the equipment and the environmental
rule.”),

Fundamentally, the ED cites no statute, regulalion or case law that alludes to, much less
actually requires, his mysterious, alleged “nexus.” Id. There is not even a suggestion that any
statute, regulation or case law provides any guidance as to what might be a “sufficient” nexus.
Just as fundamentally, then, the ED’s arguments on this topic fail for a number of reasons,

First, the EID’s contention, made for the first time on appeal, clearly violates due process,
Langford v. Employees Ret. Sys., 73 S,W.3d at 565-66. Since the ED never expressly defines his
“nexus,” let alone what might make it “sufficient,” his “nexus™ is void for vagueness. Also,
Borger was never given notice of this hypothesized “nexus”™ requirement or the necessity of
having to address it in their Applications or otherwise, Se¢, e.g., Johnson Aff,, 42 and Ex, 4,
Had Borger’s Application actually been deficient in its failure to properly cite “an applicable
environmental regulation,” see ED’s 2012 Response, Topic III, E., p. 10, Borger would have
been entitled to a Notice of Deficiency and an opportunity to supplement its allegedly
“incomplete” Application. See 30 TAC §17.12(2)(A). This never occurred because the
Application was not, and was never considered by anyone to be, deficient in any way. See
Johnson Aff., 92, 3 and Ex, 4.%

Second, the ED’s new, wholesale rejection of the Cited Regulations also runs afoul of
equal protection principles and the requirements of uniformity, equality and fairness in approach.
See TEX. Tax CopEk § 11.31(g)(2); TEX. ConsT, art. VIIL, § 1(a); Reynolds v. Sims, 377 U.8. at

H In Borger's TRD, see Johnson Aff, 92, Ex, 4, the ED specifically found 60 CFR 60.44Da was “an
appropriate rule,” Borger continues to maintain its Application was complete and appropriately supported.

? TCEQ should not miss the fact that, as late as July 9, 2012, the ED still agreed the Application was

administratively complete, in spite of the fact that he also noted at that time that, “This rule does not require the
instaliation of this equipment.” See attached Ex, “C,” the Borger ARD,
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565. The ED has already granted 19 final 100% Positive Use Determinations based on Cited
Regulations, Imposition of any new “nexus” requirement against Applicants/appellants now
would be intrinsically discriminatory, and seemingly based on nothing more than Applicants’
status as appellants herein,

Perhaps most instructively, the ED’s new “nexus” requirement just is not a part of any
governing statute or regulation, There simply is no statutory or regulatory requirement that the
subject “rules or regulations™ actually require installation of a HRSG or specify standards that
could only be met by a HRSG, as the ED infers. See ED’s 2012 Response, p. 11.%

The ED’s attempt to engraft gny “nexus” requirement into these controlling laws runs
afoul of the very same principles and authorities cited in Section IT. A. — C. which, for brevity,
are simply reurged and incorporated herein for all purposes by reference.” Regardless, as a
wholly new stated basis for the EIY’s Appealed Decision, his “nexus” contention can only be a
basis for remand, not affirmance. See fints, §-9, and related authorities cited supra. Since this
issue compels a “no affirmance” result regardless of how TCEQ looks at if, the Application must
be remanded.

\Z CONCLUSIONS

The authorities and evidence cited in this Brief compel the conclusion that TCEQ simply
must remand this case. There is no point in affirming a decision with so many associated, fatal
problems, just so the Courts can fix them on appeal. The Commission should fix what it can
now and force the ED to take a “fresh look™ af all the particulars of this controversy in light of all
the evidence presented.” The fact that the ED has gone from 100% Positive Use Determinations

s The ED's contention that a “mere” emissions limit would necessarily “make the entire plant pollution

control equipment,” stretches arguimentative hyperbole to the breaking point and ignores other legal requiretnents for
pollution control sxemptions, To illustrate, EPA has specifically cited the environmental benefits achieved from
HRSGs associated with combined-cycle combustion turbines.  According to EPA, the use of such a system
“decreases NOx emissions by 14 percent over simple-cycle combustion turbines and 89 percent over existing coal
electricity generation plants. In addition, CO, emissions will be 5 percent lower than emissions from SCCTs and 64
percent lower than existing coal plants.” EPA, Economic Impact Analysis of the Stationary Combustion Turbines
NSPS: Iinal Report, Feb, 2006, pp. 2-3, 2-4. However, IRSGs are the mechanisms or devices that distinguish a
combined-cycle combustion turbine system from a simple, single cycle systemn.  Without TRSGs, Blackhawk would
be a single-cycle combustion turbine system; more energy would be needed to produce the same amount of
electricity; and, as EPA has noted, more emissions would result, HRSGs are, therefore, the device to which the air
emission reductions are and should be atiributed.

44 In the alternative, however, a *nexus” is simply “a connection or link between things” See eg.,

hitp://dictionary. findlaw,com/definition/nexus. htm}.  If required — which Borger continues to deny — specific
references to HRSGs {as in 40 CIR §Dale), and in the definition of “combined cycle gas twrbine” in incorporated
subpatt 40 CFR Subpart GG (“any stationary gas turbine which recovers heat from the gas turbine exhaust gases to
heal water or generate steam”) provide a more than sufficient connection between those environmental regulations
and HRSGs, Also, Subpart Da regulates each electric utility steam generating unit. See 40 CFR § 60.40Da(a). An
electric utility combined cycle gas lurbine is part of such a unit, See 40 CFR § 60.41Da. Since a HRSG is part of
the combined cyele gas turbine system regulated by Subparis Da/GG, see 40 CI'R § 60.40Da(a)(4), there is a
connection between HRSGs and 60 CFR 60,44 Da,

43

Borger is well aware this controversy has been pending for more than four years now. All parties would
doubtless appreciate an expeditious conclugion, However, the desire for expediency must take a back seat to the
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to 0% (or 100% Negative Use Determinations) uniformly, without sufficient factual explanation
and with flawed legal reasoning, is prima facie proof of the need for remand.*® The ED has no
cognizable evidence that the subject HHRSGs are not entitled to some ad valorem tax exemption
under Subsections (k) and (m).

Whatever Use Determination ultimately is given Borger’s HRSGs, it is abundantly clear
that the ED’s Appealed Decision of “zero” cannot be it. The ED’s Appealed Decision is wholly
conclusory and unsupported by any of the analyses and calculations required by the Texas
Administrative Code., It contravenes — and even worse, impermissibly rewrites -- controlling
laws and regulations {including TCEQ’s own mandates). It completely ignores numerous prior
inconsistent decisions concerning similarly-situated parties and HRSGs, The ED’s Appealed
Decision itsetf is impermissibly “outcome determinative and not focused on the pollution control
aspects of the property.”

Borger’s evidence and authorities cited, like its Application itself, establish that its
HRSGs are, in fact, entitled to at least some exemption from ad valorem taxes. As discussed
herein, Borger is entitled to a Positive Use Determination from the ED based on the unigue
specifics of its own HRSGs and their operation and effects.

Appellees seem inordinately focused on securing a result that clearly was never infended
by the Legislature or TCEQ: a “one-size-fits-all” standard use determination for all HRSGs to
apply now and in the future. While such might be attractive from a strictly utilitarian point of
view, it obviously is not what the Legislature or TCEQ itself contemplated. Governing statutes
and regulations discussed above establish that both the Legislature and TCEQ recognized one
practical fact: ad valorem tax exemptions to which HRSGs are entitled must be determined based
on the specifics of each facility’s configuration, environment and other circumstances of their
nse. The ED must evaluate the specifics of each individual owner’s use calculations, for their
own HRSGs. Inasmuch as the EID’s Appealed Decision fails to comply with and statutory or
regulatory requirements or precedent and specifically ignores all actual evidence, it simply must
be remanded.

WHEREFORE, PREMISES CONSIDERED, Appellant Borger Partners, Lid.
respectfully requests that the TCEQ remand this controversy and Borger’s Application to the
Executive Director for a new technical review and decision consistent with governing law and
the credible evidence.,

need for correctness and justice. Unfortunately, the only way to achieve that result at this point is to send the
Executive Director “back to the drawing board.”

18 Also, the Executive Divector’s Appealed Decision is wholly contrary to his stated reason for requesting the

remand: 1o implement a positive, 61% Partial Use Determination, See Johnson Aff,, §{4-5, Ex. 6. Having secured
remand based on a specific promise to implement that use determination, he should not be permitied to recant his
promise now. At least, the ED should be estopped from rendering any decision on Borger’s Application less than
the promised 61% Positive Use Determination, See City of Hulching v. Prasifka, 450 S.W 2d 829, 836 (Tex. 1970)
{noting that estoppel may apply to prevent manifest injustice).
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In The Texas Commission on Environmental Quality

REGARDING BORGER ENERGY ASSOCIATES, LP

USE DETERMINATION APPLICATION NO. 07-11971
CONCERNING THE BLACKHAWK COGENERATION FACILITY

SUPPLEMENTAL USE DETERMINATION
APPLICATION NO. 07-11971

INTRODUCTORY STATEMENT

The information in this Supplemental Use Determination Application No. 07-11971
(“Supplement”) is presented in support, supplementation and amendment of Borger Energy
Associates, LP’s (“Borger”) eoriginal Use Determination Application No. 07-11971
(“Application”)’ secking a Positive Use Determination (and related ad valorem property tax
exemption) for Borger’s heat recovery steam generators (“HRSGs™) at the Blackhawk
Cogeneration Facility (“Blackhawk™). It is also provided in response to the related February 21,
2013 Notice of Technical Deficiency and the March 20, 2013 clarifying correspondence
(collectively, the “NOD™) sent to Borger by the Texas Commission on Environmental Quality
(“T'CEQ”). For ease of reference, this Supplement will be divided in Seetions responsive to the
various Issues specified in the NOD (“Issues™).

The following directly responds, in brief, to the Issues posed in TCEQ’s NODs.
However, to better assure understanding and complete supplementation of the Application,
Borger also refers TCEQ staff and the Commissioners to the attached Appendix and various
Exhibits, all of which are incorporated herein for all purposes by reference.

ISSUE 1: Application Review.

Confirmation:

Except as amended or supplemented as set out below or in the Appendix, the information
contained in the Application remains cuirent.

Amendments:

As indicated above, portions of this Supplement, including the Appendix, do specifically
correct and revise parts of Borger’s original Application, and all such revisions are identified and

! A true copy of Borger’s Application, inclnding its 12/5/08 Response Brief and Supplement, is collectively

attached as Exhibit “1” and incorporated herein for all purposes. Except to the extent specifically modified herein,
Borger expressly incorporates and reurges the Application in its entirety herein,
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discussed in detail below and in the attached Appendix. Without limitation, significant revisions
include the following.

1. Removal of Borger's reference to and reliance on 30 TAC §106.512 in Section 8,
page “7 of 11,” of the Application. See ISSUE 3, below.

2. Relative to pp. 7-9 of Borger’s original Application, its “Schedule A — 2008
Thermal Efficiency Calculation” and the Appendix to Borger’s December 5, 2008 Response
Brief and Supplement which is part of Exhibit “1,” this Supplement amends Borger’s submitted
Tier IV Methodology. See ISSUE 5, 1. Amended Avoided NOx Emissions Calculation, below.

Supplementation:

In addition, the Application is hereby supplemented as follows:

1. Relative to Sections 7 and 8 of the Application, Borger adds the following
additional citations (and related discussion in the Appendix) of specific laws, rules and
regulations being met or exceeded by the installation and use of the subject HRSGs (collectively,
“Supporting Laws™).

a) 30 TAC §101.506(c}; and the Clean Air Interstate Rule (“CAIR”), see 70 Fed.
Reg 25162 (in particular but without limitation, 25226-25227, Tables IV-14 and 1V-15 and
25205-25213);

b) TCEQ’s Best Available Control Technology (“BACT”) requirements. See,
eg., 30 TAC §116.10(1); 30 TAC §§116.111(a)2XC), 116.160(c)(1)}A); see also 40 CFR
§52.21(b)(12);

c) Texas House Bill 788 (2013) and EPA regulations concerning Greenhouse
Gasses, see, e.g., PSD and Title V Permitting Guidance jor Greenhouse Gases, Office of Air
Quality Planning and Standards, United States Environmental Protection Agency, March, 2011;
and

d) National Ambient Air Quality Standards (“NAAQS™) for NO, (40 CFR
§50.11), and 30 TAC §8101.20 and 101.21 (incorporating federal standards); for SO, (40 CFR
§50.17); for PM, (40 CEFR §50.6); and for CO (40 CFR §50.8);

See also: Appendix, ISSUE 2: Rule, Regulatory and/or Statutory Support (“Supporting
Laws™), incorporated herein.

2. Subject to and without waiving Borger’s various objections asserted below in
relation thereto, and only because it was requested by TCEQ (even though TCEQ may not
require any “cost analysis procedure (“CAP”)” or other specific calculation under Tier IVZ),
Borger includes discussion of a use calculation in compliance with the so-called CAP proposed
by TCEQ in the NOD. See Appendix, ISSUE 4: Modified Tier HI Cost Analysis Procedure
(“CAP™).

2 As indicated therein, the Application was specifically filed under *“Tier IV.” See 30 TAC §17.2(16) (2G08).
Under Tier IV, it i3 the Applicant who has the right to determine the “method and the calculation used to calculate
the use percentage.” See 30 TAC §17.10(d)}{6) (2008); see also NOD, Issue 4. Because the Application invelves no
property which is #ef on the Equipment and Categories List, TCEQ has no right to require Borger to ufilize any
particular formula or calculation. See 30 TAC §17.10(d)(3) (2008).
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3. In addition to Borger’s amended Tier IV Methodology discussed in ISSUE 5,
below, Borger also supplements its Application with an additional proposed Methodology, The
ED’s Adopted Recommendation, as described under ISSUE 5, below.

4, Borger includes responses to a variety of issues identified throughout the
Appendix concerning TCEQ’s NOD’s requests, prior and anticipated claims and interpretations
of relevant laws and facts.

5. Further, Borger here supplements its Application to include a discussion of the
Part B Decision Flow Chart identified at Figure: 30 TAC §17.15(b) (2008). Boxes 1,2 and 3 are
all marked “Yes.” Specifically,

The Heat Recovery Steam Generators (HRSGs) are listed on Part B of the Equipment &
Categories List as item B-8, As Part B equipment, the HRSGs pass through Box I of the
Part B Decision Flow Chart with a yes answer. The use of the HRSGs at a contbined
cycle plant, as opposed to having a simple cycle plant, provides an enviropmental benefit
of, among other things, reduced NOx emissions at the site, so there is a yes answer for
Box 2. The installed HRSGs meet or exceed the numerous Supporting Laws cited above
and there are numercus environmental Laws, rules and regulations which are being met
‘b); the reduction of emissions cavsed by the HRSG’s use, so there is a yes answer to Box
3.

ISSUE 2: [1] Specify the subsections of Title 40 Code of Federal Regulations {CFR)

§60 Subparts Da and Db being met as a result of the lnsiallatlon and use of the heat

recovery steam genexators (HRSG), and [2] explain how the HRSG use causes the facﬂix
to meet or exeeed an env1r0nmental rule.

TEXAS TAX CoDE §11.31(m) obviates the need for any regulatory citation in support of
the Application. Nevertheless, Borger specifically responds to Issue 2 of the NOD), as requested,
as follows:

1. Section 60.44Da, the subpart of Title 40 Code of Federal Regulations (CFR) §60
Da applicable to the Blackhawk HRSGs, is the subsection being met,

2. The FIRSGs’ and their use at Blackhawk cause the facility and its components, as
applicable, to meet or exceed the requirements of all Supporting Laws, including 40 CFR
§60.44Da. The steam creation and corresponding cooling (or, more simply, the passive energy
shift) that occurs in the HRSGs is just a managed reaction — not production - of the same
elements (heat and water) produced in the absence of HRSGs. Using the HRSGs to create steam
from otherwise wasted heat in the CTs exhaust gas results in higher thermal efficiency and fewer
NOx emissions compared to using a boiler to create steam.

See also: APPENDIX: ISSUE 2 - Rule, Regulatory and/or Statutory Support
(“Supporting Laws”).

3 Essentially, this is the same justification used by the ED in awarding Borger its original 100% Positive Use

Determination for its HRSGs. See attached Exhibit “2,” p. AE4-2.
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ISSUE 3: 30 TAC §106.512

The Application’s citation of 30 TAC §106.512, as discussed above, was inappropriate,
and the Application is hereby amended to remove it from Section 8 of the Application,

ISSUE 4: Use of NOD-Modified Tier III Cost Analysis Procedure (CAF).

Subject to the objections set out above and therein, see Appendix, ISSUE 4: Modifted
Tier IIT Cost Analysis Procedure (“CAP”™) and attached Exhibit #5.”

ISSUE 5: Applicant’s Proposed Calculations Of Use Determination Percentage.

In lieu of the Tier IV Methodology described in the original Application, Borger submits
the following methods of calculating a use determination percentage for its HR3Gs.

1 Amended Avoided NOx Emissions Calculation

This Air Pollution Control Equipment Use Determination methodology compares, o a
Ibs-NOx/Ib-steam produced basis: a) actual nitrogen oxide (“NOx”) emissions from the
Blackhawlk Facility’s two natural gas combustion turbines (“CTs™), each with a HRSG; to b)
NOx emissions from the boiler (“Boiler™) at the Wood River Borger Refinery (the “Refinery”).
The Boiler was effectively replaced by the HRSGs at the Facility, because steam from the
HRSGs is provided to the Refinery for its operations and replaces the steam previously provided
by the Boiler.”

a. Annual NOx emissions attributed to steam production from the cogeneration unit
at Blackhawk arc calculated as follows:

Annual NOx (tpy) = Emission Factor ( Brvox ) % Heat Input(MMBtu) X 1 ton
MMBtu 2,000 Ib
Annual NOx = 0.047 —2N0%_ 1 77 176 MMBIL  LEOR s tpyvos
MMBtu yr 2,000 {b
Where:
Annual NOx Annual NOx emission rate, in tons per year

Emission Factor ~ NOx emission factor reported to EPA using Part 75 quality-assured
data, in units of Th-NOx/MMBiu

Heat Input Annual average heat input for steam production, as recorded by Part 75
quality-assured fuel flow meters, in MMBtw/yr, with {uel uge attributed to
power augmentation operation mode (power production) omitted

4 The Refinery’s Boiler did not have sufficient capacity to match the Refinery’s current steam demand that
Blackhawk is able to support. Therefore, the emissions were scaled below 0 meet current production levels. While
this discunssion refers to one “Boiler,” the emission reduction takes into account sufficient boiler capacity (in etfect,
rultiple boilers) to meet the total steam demand now being met by Blackhawk.
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b. The Blackhawk cogeneration plant can produce roughly 1,200,000 lb-steam per
hour. Therefore, the 1b-NOx/1b-steam produced ratio can be calculated as follows:

tOﬂNox) x 2,000 b
yr 1ton

Steam Production (Ib“eam) X Operating Hou?‘s (%

Annual NOx (

th
Cogeneration Ratio ( _Nox ) =
Ibst—eam

tOTlNOx b
44720002 5 2,000 o lbyo.

Cogeneration Ratio = 77 i 0.0000091 ———

1,200,000 Sﬁeﬁm % 8,043 37}} bsteqm

Where:

Annual NOx Anmial NOx emission rate from the cogeneration plant, in tons per
year

Steam Production  Hourly steam production by the cogeneration plant, in pounds per
hour

Operating Hours Annual operating hours of the cogeneration plant, based in 2011
data, in hours per year

c. The anoual NOx emissions generated by the Boiler were determined using
permitted emission rate limits and actual steam production information. The Boiler is
permitted to emit 71 tpy NOx for a 4,800-hour operating year. This equates to an average
of roughly 29.58 Ibs-NOx/hr. The Boiler is capable of producing approximately 280,000
Ibs-steam/hr.  Therefore, the 1b-NOx/lb-steam produced ratio for the Boiler can be
calculated as follows:

leOx
Hourly NOx( hr )

Steam Production (@%&m)

b
Refinery Ratio ( NOx ) =

lbsream

Annual NOx (ti’)’;%) % 2,000 %

lb
Hourly NOx ( Nox) =

hr ' o hr
Operating Hours (3;;)

ton b
71 0K e 2 000 —
’ b
Hourly NOx = - b4l fon 29.58 — 2%
hr hr
4,800 }’_?
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29.58 Dnox

b
Refinery Ratio = lbm = 0,000106 —2
280,000 steam Dsteam
’ hr
Where:
Hourly NOx Hourly NOx emission rate of the Boiler, based on authorized limit

and hours of operation, in pounds per hour

Steam Production  Hourly steam production by the Boiler, in pounds per hour

Annual NOx Annual NOx emission rate of the Boiler, based on authorized limit in
tons per year

Operating Hours Annual operating hours based on authorized limit, in hours per year

d. Therefore, the NOx that would be emitted to produce the equivalent amount of
steam from the Boiler rather than the cogeneration/HRSG unit is;
Refinery Ratio (—ff’—”@f—)
oesBsteam

Cogeneration Ratio (lébNO,x )
Hsteam

(Annual NOX)goyer = (Annual NOX)cogen X

0.000106 (l.lbﬁqx )

steam

0.0000091 (Z_EQM)
steam

(Annual NOX) goiier = 44 tpy X =510 tpy

Where:

(Annual NOX)gjjer Annual NOx that would be emitted to produce the equivalent
amount of steam from the Boiler, in tons per year

{Anmaal NOX)cogen Annual NOx emitted to produce the equivalent amount of steam
from the cogeneration unit, in tons per year

Refinery Ratio Ratio of pounds of NOx emitted by pounds of Steam produced at
the Boiler, in pounds of NOx per pounds of steam

Cogeneration Ratio  Ratio of pounds of NOx emitted by pounds of Steam produced at
the cogeneration unit, in pounds of NOx per pounds of steam

€. Thus, the amount of poliution reduced by using HRSG units for steam production

rather than the Boiler is 510 tpy less 44 tpy = 466 tpy.
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f. This equates to 91.4% pollution confrol. This is the actual percentage of NOx
emissions reduction attributable specifically to the Blackhawk HRSG equipment, calculated
using the formula specified by TCEQ int the NOD, Issue 5 (and Issue 2 in the March 20, 2013
clarifying correspondence):

Output Baseline — Output Subject _ 510 tpy — 44 tpy 91. 4%
Output Baseline o 510 tpy oA

The 91.4% pollution control functionality of the Facility’s HRSGs is consistent with the
control levels obtained through the use of selective catalytic reduction systems (“SCR”). SCRs
are a pollution control strategy that routinely receives a 100% Positive Use Determination from
the TCEQ.

1. The ED’s Adopted Recommendation

While primarily relying on the foregoing and continuing to request a 91.4% Positive Use
Determination, Borger submits this Methodology solely in the alternative thereto, After issuing
the ED"s Original Decision, the ED formed a Work Group (“Work Group™) of various industry
representatives and specialists in the field to determine and quantify HRSGs’ pollution control
benefits. See ED’s December 3, 2008 Response Brief to Rusk County, ef al., Appraisal Districts’
Appeals of the Executive Director’s Use Determinations (“ED Response Brief,” a true copy of
which is attached and incorporated herein for reference purposes as Bxhibit “6,”) §IV, pp. 10-11.
On December 3, 2008, the ED affirmatively represented that “The Executive Director intends to
apply the adopted recommendation to all subsequently filed similar nse determination
applications, and to those applications currently pending adjudication.” Id. [emphasis added].
That recommendation was based, among other things, on the Work Group’s efforts and read as
follows:

The thermal efficiency increase or production gain derived from the installation of a
HRSG is approximately 39%. Since this percentage represents the additional amount of
electrical energy produced for a given heat input, it therefore represents the production
valne of the equipment. Based on this production value, the pollution control percentage
of a HRSG installed at a combined-cycle facility is 61%. Staff is therefore
recommending the positive use determination of 61% for the installation of a HRSG in
a combined-cycle facility,

Id. at p. 11 [emphasis in original].
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APPENDIX

ISSUE 2: Rule, Regulatory and/ox Statutory Support (“Supporting Laws™),

1.

As an initial proposition, Borger notes that the express language of the TEXAS TAX CODE
obviates the need for any regulatory citation in support of the Application. Specifically, TEXAS
Tax CODE §11.31(m) provides:

Notwithstanding the other provisions of this section, if the ... device ... for the
control of air, water, or Iand pollution described in an application for an
exemption under this section is a ... device... included on the list adopted under
[TEXAS TAX CopE §11.31] Subsection (k), the executive director of the Texas
Commission on Environmental Quality, not later than the 30th day after the date of
receipt of the information required by Bubsections (c)(2) and (3) and without regard
to whether the information required by Subsection (¢)(1) has been submitted, shali
determine that the facility, device, or method described in the application is
used wholly or partly as a facility, device, or method for the contrel of air,
water, or land pollution and shall take the actions that are required by Subsection
(d) in the event such a determination is made.

HRSGs are unquestionably “included on the list adopted under Subsection (k).”
Consequently, their environmental benefits have already been legislatively determined to exist,
and there is no need for any citation of Supporting Laws.

2.

Nevertheless, and in further support of 40 CFR §60.44Da as one Supporting Law, Borger
notes that on May 1, 2008, the TCEQ’s Executive Director (“ED”) initially awarded Borger a
100% Positive Use Determination on its Application based specifically on 40 CFR §60.44Da.
See ED’s May 1, 2008 100% Positive Use Determination of Borger’s Application and supporting
Technical Review Document (collectively, the “EIY’s Original Decision”) attached collectively
as Exhibit “2” and ineorporated herein for all purposes.’ 40 CFR §60.44Da establishes standards
of performance for NOx emissions for “electric utility steam generating units,” like
Blackhawk’s: 1) for which construction commenced after July 9, 1997 but before March 1, 2005

3 As Chairman Shaw remarked at the December 5, 2012 hearing on Borger's appeal of the ED's negative use
determination coneerning the Application (the “Appeal Hearing™):

I can understand how one might read that [subsections (m) and (k)] and say, well, we don’t really have to
cite the rles and regulations that are met or exceeded because of this, because the legislature said the ED is
going to determine that this, they shall determine that this is pollution control equipment, it’s just a
matter of determining what proportion of that is. And so I think at a minimum, it’s problematic to
suggest that negative use determination should be made because they failed to cite an applicable rule
in light of that. I think that, it makes it difficult to square that with what the legislature was
intending whenever they included that in the rule or in their legislation. [Emphasis added.]

Motably, the Technical Review Document supporting Borger’s Application also established the
Application’s administrative completeness as of April §, 2008, and no Notice of Deficiency concerning the
Application was ever provided by the ED 1o Borger prior to the February 21, 2013 NOD.

6
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(see 40 CFR §60.44Da(d}), and 2} that are “capable of combusting more than 73 megawatts
(MW) (250 million British thermal units per hour (MMBtu/hr)) heat input of fossil fuel (either
alone or in combination with any other fuel).” See 40 CER §60.40Da(a).’

3.

The increased fuel efficiency resulting from the use of Borger's HRSGs® also allows
Blackhawk to stay below the state allocation for NOx emissions under 30 TAC §101.506(c) and
the Clean Air Interstate Rule (“CAIR”). Based, infer alia, on State obligations to address and
reduce interstate transport of pollutants under section 110 of the Federal Clean Air Act, see 42
USC §7410, EPA implemented CAIR by specifying statewide emissions reduction and reporting
requirements (for, among other emissions, NOx). See, e.g., 70 Fed. Reg. 25162 (see in particular
but without limitation re; NOx: 25226-25227, Tables 1V-14 and [V-15; 25317-25328; 25205-
25213; 25339-25362) (May 12, 2005); see also; 40 CFR §§51.121-51.123; 40 CFR Part 96,
Subparts AA-HIL 30 TAC §101.506 implements CAIR’s NOx reductions in Texas and applies
them to Blackhawk and other such facilities by specifically focusing and relying on increased
fuel efficiency, See, e.g., Figure: 30 TAC §101.506(c).

4,

TCEQ’s Best Available Control Technology (“BACT”) requirements in place at the fime
the HRSG units were permitted also are exceeded by the use of Borger’s FIRSGs. In Texas,
BACT is defined as

An air pollution control method for a new or modified facility that through experience
and research, has proven to be operational, obtainable, and capable of reducing or
eliminating emissions from the facility, and is considered technically practical and
economically reasonable for the facility. The emissions reduction can be achieved
through technology such as the vse of add-on confrol equipment or by enforceable
changes in production processes, systems, methods, or work practice. Ref. 30 TAC
§116.10.

See Air Permit Reviewer Reference Guide APDG 6110, “Air Pollution Control: How to Conduct
a Pollution Control Evaluation,” Air Permits Division, Texas Commission on Environmental
Quality, Appendix A, p. 29 (emphasis added).

BACT, then, is measured by the reduction in total emissions that can be achicved through
production processes, systems and methods. See 30 TAC §116.10(1). As described above, the

? Although not a prerequisite to any Positive Use Determination, see Paragraph 7, below, as part of an

“affected Tfacility,” which is by deflinition an “electric utility steam generating unit,” Borger’s HRSGs are
specifically subject to regulation under 40 CFR. § 60.40Da, ef seq. Under 40 CFR §60.41Da, an “electric utility
combincd cycle gas turbine” is part of such an “electric wtility stean generating unit” and Blackhawk’s HRSGs are
part of Blackbawk’s electric utility combined cycle gas turbine by design and under law. See, e.g., 40 CFR
§60.40Da(e)(1).
As Commissioner Rubenstein noted at the Appeal Hearing:
...I don’t disagree that there’s great production value in having the HRSGs there. None, nobody disputcs
that. But, I also don’t think it’s appropriate to discount the fact that that efficiency ends up in
emission avoidance, and . . . we've touted the improvements in air quality that we’ve made becanse
we’re targeting the emissions. In large respects, the increased efficiencies because of the regulations
that we have also let us get there, and so we can’t like it hore and not like it over on this end.
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“production processes, systems and methods™ Borger’s HRSGs are, create and facilitate do, in
fact, insure Blackhawk exceeds applicable BACT requirements.

BACT is a limitation addressed through a permit application and TCEQ’s processing of
that permit application. The permit reflects the results of that analysis and establishes an
emissions limitation but does not always identify specific equipment as being “required Best
Available Control Technology.” However, as a permit application’s representations are
considered conditions upon which the permit is issued, and are enforceable as such, Borger is
entitled to rely on these representations for purposes of establishing that its HRSGs constitute
BACT for Blackhawk and to establish that the HRSG meets or exceeds the requirements of 30
TAC §§116.111(a)(2)(C), 116.160(c)(1)(A); 40 CFR §52.21(b}(12). See PSD Permit No.
32096/PSD-TX-925; and Title V Operating Permit No. O-1753, copies attached as Exhibits “3”
and “4,” respectively, and incorporated herein by reference.

5.

The EPA’s and TCEQ’s (pursuant to newly enacted Texas House Bill 788 (2013))
regulation of Greenhouse Gasses (“GHG”) establishes further support for the Application. EPA
determined GHGs must be regulated under the Clean Air Act and has started implementation
through BACT reviews (in SIP-autherized states) or vig a FIP in states such as Texas, and
through the proposal of New Source Performance Standards (NSPS) that, once finalized, will
impose outpul-based emission limits on GHGs which will confinm again that HRSGs are
pollution control equipment. Based on EPA’s GHG BACT reviews to date, efficiency reflected
through lower output-based emissions of GHGs is the most important factor in meeting the GHG
BACT requirements. Inits GHG BACT Guidance Document, the EPA states,

Considering the most energy efficient technologies in the BACT analysis helps reduce
the products of combustion, which includes not only GHGs but other regulated NSR
pollutants (e.g. NOx, SOy, PM/PMy/PMzs, CO efc.) Thus, it is also important to
emphasize that energy cfficiency should be considered in BACT determinations for all
regulated NSR pollutants (not just GHGs).

PSD and Title V Permitting Guidance for Greenhouse Gases, p. 21 (Office of Air Quality
Planning and Standards, United States Environmental Protection Agency, March, 2011).

The fact that output-based emission reductions have been so clearly identified by the
EPA, and now the Texas Legislature, as a preferred method of compliance with BACT for a
wide range of pollutants should end any debate about whether a sufficient regulatory basis exists
to conclude that HRSGs qualify as pollution control property.

6.

To the extent, if any, that TCEQ feels additional “legal” support is needed for the
Application, the National Ambient Air Quality Standards (“"NAAQS”) for NO,, 40 CFR §50.1 17
and 30 TAC §§101.20 and 101.21 (incorporating federal standards) also are exceeded by the use
of Borger’s HRSGs.

? The subject HR3Gs also assure Blackhawk exceeds NAAQS for PM;y (40 CFR §50.6) and CO (40 CFR
§50.8).
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7.

There is no legal requirement that any Supporting Law either: 1) expressly require use of
HRSGs to meet environmental quality standards or emissions reductions stated therein; or i1)
specify environmental quality standards or emissions reductions which can only be satisfied by
the use of HRSGs. Rather, TEXAS TAX CODE §11.31(b} only requires that:

In this section, "facility, device, or method for the control ef air, water, or land pollution”
means... any... machinery, equipment, or device, and any attachment or addition to...
that property, that is used, constructed, acquired, or installed wholly or partly to meet or
exceed_rules or regulations adopted by any environmental protection agency of the
United States, this state, oxr a political subdlwsmn of this state for the prevention,
monitoring, control, or reduction of air, water, or land pollution. (Emphasis added.)

Similarly, 30 TAC §17.4(a) merely requires, in pertinent part:

To obtain a positive use determinatiom, the pollution control ploperty must be used,

reaulatmns adopted bv any envir onmentai pretectmn agency of the Unlted States,
Texas, or a political sabdivision of Texas, for the preyention, momtmmg control, or
reduction of air, watey, or land pollution. (Emphasis added.)

Both tests are met in Borger's supplemented Application. Any coentrary ruling at this late
date also would run afoul of equal protection principles and the requirements of uniformity,
equality and fairness in approach. See TEX. TAX CODE § 11.31(g)(2); TEX. CONST. art. VIII, §
1(a); Reynolds v. Sims, 377 U.S, 533, 565 (1964)., On or about May 1, 2008, the ED awarded
100% Positive Use Determinations for HRSGs belonging to 19 different Applicants, and those
100% Positive Use Determinations now are final and non-appealable. As TCEQ well knows,
many of those Determinaticns also relied on one or more of the Supporting Laws,
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APPENDIX

ISSUE 4: Modified Tier XII Cost Analysis Procedure (“CAP”),
1.

Asg an initial objection to the NOD’s ‘Issue 4” requirements, the Tier 111 CAP formula
proposed in the NOD (the “NOD CAP”} simply cannot be applied to Borger’s HRSGs legally or
credibly.'” The reasons are many, including the following.

a. Under TCEQ’s own regulations, no CAP can ever be applied to Borger’s Tier IV
Application. See 30 TAC §17.17(b) (2008) and 30 TAC §17.17(c}(2010). Again, TCEQ simply
has no legal right to impose any CAP on Borger. See 30 TAC §17.10(d)(6) (2008); ¢f. 30 TAC
§17.10(d)(5) (2008).

b. The logical inconsistency of determining the alleged percentage of pollution
control function solely by a comparison of equipment costs less certain revenues without any
consideration of actual emissions reduction affiymatively establishes that the NOD CAP is
flawed, at least in application here (as the 2008 or current CAPs would be, if applied).

D This “economies-only” focus assures that the NOD CAP, the 2008 CAP
and the current CAP (collectively, the “CAPs”) all operate in this situation to actually reward
inefficiency and punish efficiency. Simply, the more ¢fficient a combined cycle unit is, the more
Marketable Product (or Byproduct) it will produce, and the larger its related deduction will be in
the CAPs. Conversely, the more incfficient a plant is, the higher will be its pollution contrel
exemption. This result is logically inconsistent and diametrically opposed to TCEQ’s
fundamental responsibility of protecting the enviromment and incentivizing environmentally
friendly equipment, processes and actions. It simply cannet be what the Legislature intended
when enacting TEXAS TAX Copg §11.31.

2) Texas appraisal districts have authority to use and are legally required to
consider the income approach when appraising plants like Blackhawk. See, e.g., TEX. TAX CODE
§§23.01(b), 23.0101. The income approach considers all plant revenues, including all those, if
any, attributable to HRSGs. TEX. TAX CODE §§23.012. Accordingly, the deduction of any
NPVMP or Byproduct in the CAP would cause an inappropriate and unjust “double counting” of
any “HRSG” revenues and, as far as ad valorem taxation goes, effectively cause Borger to pay a
“double tax” on them.

c. There simply is no “comparable equipment or process without the pollution
control [HRSGs]” as required for “Capital Cost Old” (*COO™). See, e.g., Figure: 30 TAC
§17.17(b)(n. 3) (2008), None of the four hierarchical methods set forth in 30 TAC § 17.17(b){(1)

10 Notably, TCEQ’s NOD daes uot apply or even refer to the correct CAP formula, See 2/21/13 NOD, pp. 1-
3. The CAP applicable to the lime Borger’s Application was filed is found at 30 TAC §17.17, Figure: 30 TAC
§17.17{(b} and Figure: 30 TAC §17.17(c) {2008) (the “2008 CAP”). However, as one example only, the NOD
improperly requires an “NPVMP” deduction, in place of the correct “Byproduct.” The NOD CAY is clearly derived
from the current CAP which can never be applied to the Application. More to the point, in an obvious admission
that np regnlatory CAP works when applied as written to Blackhawk’s HRSGs, TCEQ’s NOD also changes various.
CAP terms and definitions, and/or applies them in legally inconsistent ways, when trying to force Borger's
compliance with the NOD’s unique Tier III CAP. See 2/21/13 NOD, p. 2-3.
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apply. There is no equipment that serves the function of the HRSG without its pollution control
feature. Borger is not replacing an existing unit of any sort. There is no alternative equipment
that could be manufactured to serve the function of the HRSG without its pollution control
feature. COO should be zero.

1} Comparing the NOD’s so-called CCO — the “cost of a [hypothetical]
bailer(s) required to produce the same amount of steam produced by the HRSGs” - to the
HRSGs’ cost as CCN does not comply with the governing regulation.!

2) The Executive Director’s staff has directed all HRSG Applicants to
caleulate the Production Capacity Factor (“PCF”) in a way consistent with Figure: 30 TAC §
17.17(b){n. 1). However. that rule has specifically recognized that the PCF is to be included in
the CAP formula only in limited circumstances. /d  Because there is no existing [“old™]
equipment or process, there is no increase or decrease in capacity, and the rule indicates that
portion of the CAP which calculates PCF should be omitted.

3) Moreover, the NOD’s comparison is pragmatically unrealistic and unfairly
results-oriented without full consideration of all other costs of the necessarily resulting, required,
“conversion” of the whole Blackhawk plant from a simple cycle (without HRSGs) to a combined
cyele (with HRSGs) design, By definition, hypothetical comparator boilers would necessarily
“downgrade” Blackhawk to a completely different plant, and the “upgrade™ to a combined cycle
plant would cost far more than just the cost of HRSGs. '

d. Production Costs of the “Marketable Product” under the current CAP inglude “the
costs directly attributed to the production of the product, including raw materials, storage,
transportation and personnel, but excluding non-cash costs...” See 30 TAC §17.17(c); Figure:
30 TAC §17.17(c){2)(2010). The NOD CAP’s exclusion of various legitimate Production Costs,
especially fuel costs, is also impermissibly results-oriented and unfair. Without fuel and other
Production Costs the NOD purports to exclude, no heat could ever be received, muc¢h less
utilized, by Blackhawk’s HRSGs, and no steam could be produced {or provided to the steam
turbines to implement their production of electricity).

For all of these reasons, among others, the NOD CAP is at odds with the very statute it
was promulgated to implement and constitutes improper and illegal rulemaking. Further, the
true CAP apparently was cenceived mainly for equipment which can be added to {or removed
from) existing equipment without any more fundamental design or function changes. The CAPs’
evaluative scenario is just not applicable here; it is simply not suitable for a use determination
analysis based on efficiency, or poliution avoidance (rather than pollution control). Most
important, its actual focus and results are completely contrary to the very purposes it is supposed

" If one does use this CCO from the NOD, there should be no discount in the NOD CAP for the HRSGs®
steamn valoe at al. NPVMP is designed to capture "the production benefits of property used partially for pollution
conlrel and partially for production.” See 35 Tex. Reg. 10964, 10965 (Dec 10, 2010). Because CCO and CCN are
definitionally equalized in the NOD, the HRSG is not producing more steam than the CCO. Therefore, there is no
basis for subtracting NPVMP under such circumstances,

12 This cost issue is irrelevant where one is comparing only the emissions from {or fuel used by} boilers and
HRSGs, another reason 1o utilize Borger’s Tier [V Methodologies.
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to serve. Borger’s HRSGs are far better evaluated as pollution control equipment by a different,
Tier IV approach. 3

2.

Each of the above factors operates to assure that any factual response to the NOD's Issue
3 will, at best, be inappropriate. Cumulatively, they formulaically assure a result that is both
legally and factually wrong.

3.

While continuing to demy that such could be legitimately used to evaluate the
Application, in further response to Issue 4, and subject to the above objections, Borger also
provides the attached Exhibit *5,” applying the NOD CAP with the various factors ostensibly
“required” in the NOD. This information is provided simply and exclusively because TCEQ
purported to require it in the NOD. Clearly, its conclusion of a -2541.7% negative use
determination is not logical, credible or in accord with the provisions or legislative intent of
TExXAS TAxX CODE §11.31, particularly subsections (k) and (m) thereof. It suggests the HRSGs
actually increase emissions pollution, a factual impossibility. It should net (and |egally, cannot)
be considered by the TCEQ for any purpose related to the Applieation.

18 Arguably, afl Applicants whose pollution control equipment is recognized as such under TEXAS Tax CODE
§11.31{k) should be allowed to develop or apply a use calculation which actually fits their individual circumstances.
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atong with: the: applicaton, ta cover: W reduire ed fee . .

3, NAME OF APPEACANT
A, Company Name Borger Energ j,y Assomdtrs Ly, .. } . )
- B Mailing Address (Stfest of P.O. Box): 7001 BOE]C\-’B]d 26 Sum‘ 3] D ' :':.__“ i
CGiLy, State; ZIPs - North Richland Hills; Texas 76180 . : -

4. PHYSICAL LOC’ATT.O}\ ox PROI’ER 1Y RBQUEST ING A TA}& F)\.E’\’II’TJ ON

s, A Nae of fauhiy Blacldnwk Scahon ey :
B T ype of Mfg Process or Service: Cumbmmon Elccirac ami Ot]m Uuhty 54931)
" CBtreet Addvess; 191 Spuir Co- Gei Flace R
D. Clt)', Sl'm, P BOJF-‘;.’] I-_X 'UU(]3 .
+ .5, Tracking Momber Assaé:lcd’lvy Appln,ani D]"Blacidm‘w]}”B;._,;
F. Customer Nomber or Rbgulnled Entity Mumber: M/A

5. APFRAISAL DISTRICT WITH TAXING AUTHORITY OVER I’RQPER'}'Y
A Namt_ of Appraisal Dash iet: Hutéhinson B .

B Appnnsrzl District Acc ount ]\Jumbu ‘)90{](}00 ]UP(] 1160, IJ‘*’O 114(‘ EJ()
1150, 1200, ) z?O 240y

Texza Rebed 101 Polivtios Cottral Prepedy Apglicstion

Blankiavik Staten- 119 K. Spwr So-Gen Piass Gorger. TA 70005 Pigge 1al 14
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= TSRO avized danumy 2008)

& CONTACT NAME (must e provided} 7

A, Company/Orpanization Nane: 7 Dufl and Phelb‘s LLC
B, Mame of individual to Contacl:  Dennis Deepea
C. Mailing Address; 919 Congress Ave.  Suite 1450
1. City, Staté, ZiP: * ‘ Avstin, TX 78701 7
" E. Telephobe number and fax number: (512) 471-5523 Fax {512) 67']-55(}}
F. E-Mail address (if available): -d—mmis.dccgcm@dnf‘fal}d})helps.uc}m R

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8. Lach chm is dedailed with the proper statule, rc,gulgmon,
or environmental regulatory provision.”

8. DESCRIPTION OF PROPERTY

Background o ] P
Blackbawk Station is 2 225 MW cogeneration facility located in Borger, Texas
owned by Borger Energy Associates LLP. Blackhawlk Station's design incorporates
twao Siemens 503D5A, gas.turbines, and, 1o Deitak }:[RSGs The exhaust Trom the
combustion turbines ks dirested to the HRSGs whsre the thirnal énér gY it the
exhaus! gases is recovered to gencrate sigam. The liglh pressure.Steain produced ia.
the, HIRSGs Is expotted 1o the adjoining Wood River Borger Refinery. ‘Natural Gas
SErves as. the ﬁ:e] fm eac'h gas tuablne e e e e

Overview of Couenen tion. Technolug3

The Facility is a cogencration plant that consists of two' gas- ﬁred Combust]ou
Turbines ("CTs") equipped with heat recovesy steam geperators (HRSG'S) to.
caphure hsat from the turbine exhanst. Steam produced in the HRSG’s provides -
steamn for production putposes o the Facility's stean host, Wood River Borger -
Refinery 11L.C. - Use of tie otherwise wasted heat in the furbine exbaust gas resulis
higher plant thermal efficiency compured to other power generation technologies.

Combined heat and power (CHP) plasts aie ofien’ &lipped with a sheatd turbine alid -
have the added Neaibility over a cogencration plapt to penéiate additione] electricity
ifueeded or sell ils stearn directly to aw indusbialb facibity commonly referred to as 4
“steam host™. AddHional efficiency i gaived in CHP and cogenersiion applications
by using steam Hows \he sleam generalor to Serve direct thermal loads. Though
increasing, ovarall thermal afficicncy, the choice of tsing sieam for (hege '
applications instead ol poivering a stemn: driven werbine reduces he electrical ontpu
of the plant.

The Jollawing overview deseribés lechmology hal s common o bolh cogeneration
and CHP electric powey geseralion facilities. The significont difference between the
(wo types of faciities is the uge of the thermal encrgy generated by the combustion
“twrbines, Itcuuse Blackbawlk does nat have s steams turbinie and uses i1k thermal
energy w supply stcam (o the Waood River Berger Refinery any porijon of the

Tesas Reliel for Polivion Conterd Propeily spplication

BiackRowk Stalian - 1798 PL S Loe-Geo Place Beagen, T 75008 Page: ¥ o 11
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Lowter e nn e

pverview relaling 1o sleanr nwbine power generalion does not apply (o this facility.

The Braytan cycle 1§ # congtant pressure thermodynamic eyele that copverts heat
from combusiion into worlk, A Braylonengine, as il applies to 2 gas turbine system,
will consisl of a fuel or gas compressor, combustion chamber, and an expansion
surbine. Air is drawn into the compressor, mixed with the fuel, and ignited. The
“resulting work output is sapiur ed through a puap, cylinder, or nbine. .
Cogeneratior'gyétems typically malke ngé of the waste heat frony’ Br aymn engines T or

steam pr oductson

Thu Rauku]e ycle is a ikermo Ynanic cyf:lc ﬂ'!i"li converls hedl frany an- uxtemé]
. S{)u]ce mto wmk In B Rankme cycic cxr.enm] Tieat f; ol 61l oms:lde sobires is
n' closed ] psy' e_zm ’I’hls ﬂu:d 'ongc s"nwd canveus

. propc; ligs!. The them';a} cff mcncy of | Rankme cycle is usual]y limf teci by thiet -
working, fuid. STBﬂ]‘L’l grmc]ated ina cogumrahon Plait'i Is t‘ypmal]y sold to a}xd' .

direetly used by a steam host S i

By combining both yas and sleam c.ycles h)gh mput tempclatums and 1ow outpnt
tertiperatitel ¢an e’ welifaved A goBentration plant has a thermodynamic tyole that
cﬁpemtes befwcen the gas' turbme 5 lngh i mg tmnpel atine smd the wastq heab

b Heat Récotrefy
Boiler..

'Hlot Fxhausl G'és.es -.

Fuel | Sombustion
— P urbine.

FIGUR 1- Cogeneration Plapt Configuration (1)

Tgras Relied o Pollution Contre) Fiepeny Apphcalicn

TEECHDOR 1 [Revsa daaane@DAH} -+ = 0 e s+ s G s s e e, S .
Plackpini Slalion 315 K S Co-Gan Flace Boege, 15 79008 fFagedol 13
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A single-train cogeneratiod plant consists of nue CT, a geaerator, and a HSRG (See
Figure ! — Cogenernlios Plant Configuration, belew). Because of high thermsl
efficiency, high rehabifity, and low air emissions, cogeneralion CT's and HRSG's
have haen the new resource of chojce for bulk pawer generation and industrial
steam production for well over a decade. Other attractive features include significant
operaiionn] flexibifity, the availability of relatively inexpensive power augmentation
for peak period cperation and relatively low carbon dioxide production.

Current Repulatory Avihoyity fyr Output-Fased Finissiony

Innovative power lechoologies such as cogeneration Ieehnofogy offer énommous
pot(,ntial to improve efficiency and znhance the enviroumenta) fnotp: int of power
. generatmn dhrough the redietion and/or prevention of air emissions to the
environment. Curren tly, two thirds of the sl burtied to generate electricity in
hadriionalfnsm] ir ed sieam boilers is 1081, Tiaditional U.S. power generation
facility eff icencies have ot increased singe the 1950s ahd more than one fifth of
the U.8. powed plauts are iore thiafs 50 years old I addition; these facilities are the
le-admg contribuifors to 1.8, eini§uitis of earbon dionide, NOx sulfm d:mude
("SO?.”) and other contaminanis into the air and witer. T
ni -Thc abliaty m 1ecagmze aud nagu]ata the cff;mency bcncﬁts of pol utwn ‘reduttion
and/or prevention. throtgh he use of cogeneration tcchnology 1&8.01’116\'6(1 through
the use of Outpoi-Based smissiong standards, incorporated sinee Scpmmbar ;998
within the'13.5: EPA’s new source pmjm ‘manos standards (“NSPS“) for NOx, from
-Both new uhhty boilets and-new inchistrial boilers. Pursuant to section 407(:-.) of the
Clean:Adr Act in subpart Da (Electric, Utility Steam Generating Umts) and subparf
Db (Industrial-Commercial-ingtitutional Steam Gcnciatmg Units) of 40 CFR part
60, the 11,5, BPA revised the MOx cinissions limits for steam gencrating units for
whmh eohistuction, modificdtio, o reconstruction commenced after July 9, 1997
(3} Output-Bused regulations are alse Lxem]ﬂlfed by those used i the ULS, BPA’s
MNOx Cep and Trade Progyam for the NOx Stete-Implementation Plan (“S§1P™) Call
of 1998, which uses vnits of measure yuch as T/MWh. gencraled or 1h concentration
("ppm™), which relate to the emissions 1o the productive outpui electhical
generajop of the process.(4) :
The use of innovative sclmologies such as (:ogenéi"al'ion s reduces fossil fue) use
ang leads io mult-media reductions in the environmental impacts of the production,
processing transportalion, and combustion of fossil fuels. 1 addition, reducing
fossil fuel comthustion js o polulion prevention messure Mal reduces emissions of
all produets of combustion, nol just the target pollutam (currently NOx) of a federal
relalory program.

Authority to Exprnd P(]llui:nn Cmi{rﬂl I'.(.[um mutf & Culelories in Texas

Under Texas House Bill 3732 (M IBS”BB“) enacted jo 2007, Section 1131 of the
Texas Tax Code 15 unended to add certain planl cguipment and sysleras Lo the
current Hsl ef aly, water, or land pallution cuntrol devices exemp! from properly
taxation in Ty,

Taxar Ratied 1o: Palvdion Sontec! Topeny Apgicalion
TICED-0061 Wevised oacary 2000 7

Brackhal DaROp - 119N, Spar La-Gen ace Bagen, TX 7008 Pagrd.ol 1
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Specifically, the language reads as {ollows:

SECTION 4. Seceion 11,31, Tax Code, Iy amendad by odding Subsections (), {1), end fin} i vacd ns

Fadlows,

fhy The Texos Comarisyion on Cnvironmentad Quality shetl adupt rales estubBishing o ponexchisie Hy

of factiiites, devices, or methody jor the contrel of aiv, swaiar. Gr land paitaion, wirice nast brafude:
1) voul eleanlng or refining fosilies,

{2) atmospheric or pressvrised and bublling ne virenlating fhrefdiced bed combusiioh svxems ung
gy jficetion flaidized bed conbutitm tombined-gpele Sysiens;

(3) whtra-supereritivnt pntverized coal btery;

{9} flug o recirepiating compiner
{5} syngos prvificedion sexigms aid
() anhonced kear renovey sesiens:
(7) exhenist heet recover) boilers;
) heal recovery stvon genetclors;
(%) yuperheaters and evaporanns;,
{18 enbhanced .vfewn furhine Aj".fem

TETEY B RiGGy T
(i2) vanl cambustion oo ,ga.s-.‘!!uu.'wn Aypwckjmma* cupmdzmr fumdhﬂg .rrm age P —
Jagilitiex)

137 binmass saficing storage, disiributton, e [firing sysierns;

(14) enerd 2ieening ordipig processas, such.ax coo! drypdighinaisie vedueiion, wiv figging,
precombusiion decarbonization, and coal flow balwcitg echrology:

(15) axyfuel combustion rechaviogy, mnine-or eiidlled qumnsntio serubbiag, fuel er emissian
cmiversion theougd the use of catalysls, enhanced serabbing rechmology, nindlfied cam!nwrlmr
fachnuclogy suoh as chemical dneping. wnd eryogenic technofogy:

CefRuay Wil

(16} if the United Starey Bnvironmental Pretection Agency aduplis a fingl raleor vagulation i'egu!amrg .

- eehon dioxide ay a poflutant, property thal it wed, consienetad, acvjufr‘ed o Invailed wholly or
pordty lu popture corbon dioxide fram on exthropegenic source hi this siafe thot iy gesfogicalfy

seguestersd i this stede;
(17} fiet celly generaiing clecivicitn uying kydragen devived fronveasd, bomass, peho!mrm cale, or

sofid woxte; apd

{18} anyr other eguipmant designed tz preveny, caphid, abate, or menifor pitrogen oxidas, wigiile
organie campeipds, perticalole weltel, marcury, corbun monoyide, or any crllerie polfuiet.

A The Texas Copphiseion on Endrarmentol Qualiy i riute shall updare the list adopied vader

Subyeciton (K ar feogr onee aveer iee years. An Bem may e veptoed frum e at if the soamission

findy compefling evidenca to yupport the conttusion that the item dues g pravidz poihuion comirel
beraifs. :

I E FEC T D

) - Notwithsiending the.ather previsions g thiy section,. if the focility, deviee, ororethod fincthe.
' 2 7 L

cantro! of wir, waler, o fond putbetion deseeibed i on applicntion for wr axemp o wider s seetion
Iy v focility, deviee, v method incladed ar the tist adupted snder Sibaection (8, the exeeative dirvery

of thir Texay Conpueission v Enviraanented Quallyy, net loter than the 30tk day gfter the dole of
veeeipl of the information reguired by Subsections (cpf2) cud (3} and withont vegord e ndeether the

tnfprimarion required by Sulisection fepfl) hay been andwajtted. sbofl defernine thod The fimidity, dovice,
or netind deseribed e e applicedion Iy wsed wholle or pucih: ex o facitite, device, ar pedhod e the
camtrol af ofe, wter, or foul poilntion and sholl toke e gcltens thal ave regicec By Salweetivn (d) in

the evein sl a eletermiveiion is s

Under the TCEQ s recently updated “Tax Relief for Pollulion Control Property —
Application Instrustions atxd Equipiment and Categories List - BEffective January
2008, the Equipmeni and Calegories List - Part B ("TCL Part BY) is a Hist of the
pollution contro) properly categories sdopled and set Torth in TTC See. 26.045(1),

The tuxpayer is to supply a polivtion control percentage for the equipment lisled in

Part B via caleulations demonstzaung pollution control, prevemion and/or
reductions achieved by the listed eguipmenl or sygiems.

The [ollowing property descriptions ontling 1be envircmmental purpose, mehuding

Teaxas Feehed Ind Polulion Canho! Frepesy Applicalion

TEFR-OVEI (Hedse] dpiuwary 20HP-— « - - - - -
Bhacktmwl: Siabom - 112 14 Spwe Cu Gon Price Parger, TX 79008

Pogn So!
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the anticipated epvivanmental benefit of polutiop controf additions considered
under the Application Instuctions’ BCL Past B that have been construcied and
placed inio use at the Feeility as of its placed-in-service dete, or insiatled subsequent
to In-service since 1994 .

Tozst Reling 1w Pollwizen Gonlie: Proacily Applicolion

TEED BEE Y MRavisan danuory TEDY) - -

Blaaknowh Station - 172 8, G Co-Gan Pisge Gorger, FX 700 Pare fool 13

AE 2-8



Property Dcscript‘i'ons -

Item rﬂ (,um,nm ahon Gns i uzhme Plant Ileat RLCO\'EI ¥ Stcam (Jenm atar
(“HRSG") and Support Systems T!er 1V B- g’

40 CFR Pavt 60 Subparis DA and DB; NOx men fa: Efecn‘m Unhry S;emn
S Genarating Units and fndustrial-Commercial-Institutional Stean Gener a;mg Units

;" a New Sbm ce Ferfw‘mance S‘tmedm s ( “NSPS5) .
(7

il g7] fmg Umfs (’LGU} :

'-Nr.’l?’F  Privanitit |‘mmd ;lfw'er Feovay C'Iecm Af.u Acr i3 Healrh & AeY) jery Ca(je Sacrimn .&2 C?J I !.?ppffc&

: . ’ : © rouilbectrie genariring iy, that enﬁfah conteminanto fegeardions af vize, cmd it i g rry’recmavr
A,;ar[ab! Contrad Tack o;'i}gy( ] j r-sif'cﬂ i gener a.fma wunils on on'ou) szam in po:md.s' )
it P Vi A "

HRSGisina; ccgenarailcn powm stalwn, hcm hot xhaﬁsi from a ga tu !
fod to an HRSG to gencrate stgam wlush can e:thm bc used to dn\re a steam tmbnm
1 or be sold directly 10 a stearn host, s, cembmatmn pro oduces e]ectr;oaty'n a more
. thermally fficiant manner than either the | gas taﬂ;ine oF steam imbme a]{m S

L The HRSG is also an important component in cogeneration plants. C‘ogenmanon
plants typivally have a lnghm overall efﬁe:am:y in comperison to 2 combined cycle

.- p]ant

‘s .The de]]l}r s HR‘;("S conmsl 01‘ thrm: ll'!d.}OE' oomponenns the, Evaporaim, . "
Superbeater, and. Beonomizer. The different compﬁnems are pul tO[,CthCl t meel the
operating yequirements of the woil, Modular HRSGs normﬂily consist of lin e
sections: an LP (low pressure) smtmn a rchcatlll’ {m(mmedmtc pressﬂre} ection,
and an HP (gh pressue) seetion. Fhe reheat a6d 1P secons are separaic cirdiits
: . inside the HRSG. The IP steam parily foeds the reheat section. Bach seation s a
: steamn drus and an evaporalor section where watsr g converted to stemm. This
steamn then passes through superkicatess (o raise the temperature and pressure past

the saturation point,
Pollution Control Percentage Caleuintion: Avolded Emissions Appraoch

To calcnlale the percentags of the equipmen! or category desined o be pollution
control equipment, fhe Avoided Emissions approach has been used. This approach
relies on thermal cuput differences between canventional eleclic power and slean)
generalion equipiment and e cogeneration system al the Facilily. Specifically, the
percenlags i5 delenmined by caleulaling the displacemant of emissions associated
with the Facility's therma)l ovpal and sublracting these emissions from a baseline
cinsgion rale. These displaced cmissions are emissions that would have been
generated by die same thermal owipat from sonventional sguipment,

Girealer energy efliciency reduces ail air contanuinant emissions, melading the

Tias Reved for Polislion Sontiwl Pragerty Aapkcaiion

FERL006 1 fRevines Januasp TEdE} - -
Plckhaw Siation - 53 K. Sour Go-{on PMlase Baga, 72 19008 Page ¥ et 11
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greenhouse gas, carbon dioxide. Hipher efficiency processes include cogeneration,
combined-cycle, and CHP generation. For electric generation (he energy.efficiency
of the process expressed i lerms of British thermal units (“BTU%") par Kilowau-
how (“kWE"). Lowar fucl comsuimption assdciated with increased fuel conversion
efficiency reduces emissions acruss the board - thai is NOx, SOx, particulate matler,
hazardous air polivtants, and greenhouse gas emissions such ag CO2,

In caleulating the parcent exempl for the listed Hems from the ECL-Past B, we
ulilized Dutpul-Based HOx allocation method for both power gencration projects
that replzced existing facilitics and *Greenfishd" steam geperation facilities. We
looked at the various fossil fuel fechuologies in use today and chose the baseline
slectric power gencration facility to be a nawral gas-fired twbine drjven geacrator
© without waste heat recovery. The construction of the Blackhawk station and its
" abitify to produce steam replaced some of the steatn production generated by the
boiler stcam plant located at the Wood River Borger Refinery, With this in mind
the bageline steam generation facility selected is a gas-fived industial steam boiler
) oiicrawd’wfth‘nm the Wernél benefit of wasle hedl recovery similar to the equipmen
' operated by the refinesy:” We benclindarked tis conventiona) generation to the
"'snhjnc[ frateyal pas-fired bopentiation equzpmem at'the Facility: By doing so, we
" narrowead the lisat rate Factors as much as possible to he-conservative and umfm m in
medalitig, The benchitsark héat vYate Tactr is hé following: + o

Nalural Giis- Fm:d Turbme and Industrial Steam Bo; ey 8 364 BTL s/kWh .
This bassline heat rate purposely omits ather foss;l fm,} sonrces in or der to aliminate
impurity type cheracteristics, which iu twn eliminated the NOx emission and cost of
ocmtro] dsﬂ"dcncus Df each fsssﬂ fucl and genc] 'atm pr Cﬂmpaﬁng the emissions

meased e il of use{'u] Enidr iy ougpus Pur the pinpose of our caiuﬂa[nons we
chnverted the encigy Sufpur of the steam to units of kW, and compamd the tulul

' cmsssmn P81¢ to (e basclma fhc;hw

The comparison sté])s 15 caleulate the NO% réduciion fs as follows: -

Tezes Heked for Palbilinn Coxitol operdy Applicalion
TLETKEY Hevsee dnnuary 20087

Ghizthavd Suiden - 918N S Ga-Gen Slace Borge:, TX 75008 Page o 0l 14
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Calculation (Reference Schedule A)

Step 1 — Subjeet Outpul-Bassed Limir Caleulation (1o NOAI‘MW y)

{Input-based Limit (Jus NOx/MMBTU)) % {(Heat Rite {BtuﬂcWh)) ! (1 OOG 000 Bru / 1,000 kwih) =
Cutput; (lbs NO)./MWI]) .

Step 2- Quhjam Oulpdt Cozwelsmn Ca!cu]at:un (NOx Tons / Ycaz)

(Output (Ths NOx/MWhH) X (Unit Design Capacity (MW X (Capucity Pactm) X ({365 Days) X.(24. .
hesfday)) / 2,000 Ibs = Ourput: (NOx 1 ulrsr":’car) X

el

Step 3 — Baselmt: Output Bised Limit Caloilation {ibs ¥om £ MW]))

Output (lbs NOfoWh)

Siep 4 - Baseline Outpui Conve: slon Ca]culatmn (NOx Tens / YBﬂi)"Z':.'j

{Output {Ibs NOx/MMBin) X (Unit Design Capacity (MW)) X (Capacity Factor) X {(365 Days) X
(24 hrsiday)} /2,000 s = Outpur: (NOx Tons/Year) .

Step 5 — Percent NOx Reducijon Caloulation

{Output Basehing)swep s - (Output Sobjoctuegp 2 / (Qutpot Sub;cct) siep2 = % Rednction Output Subjeet -

Step 6 — Percent Fxenpt Caloulation

{Total Subject Pacility Cost) X (% NOx Redustion) = Capital Cost of NOx Avoidanoe

Step 7 ~ Percent Exempt Calculation.

Total Cost of MOx Avoidance / Total Cost of HB 3732 Equ.i}ﬁn)unt= % Exampt .
» 1% Exempi is greater thas 100% HB 3732 Equipment is | 00% Exempt
® 1'% Exempt is Jess than 100% then [IB 3732 Equipmeni 1s partially exempl at
the Step 6 calevlation. )

ROTHE: Sec the attached anlcuiation sheel Tor the details repgarting Faeility-specific ealoulationk and
propesty lax exemplion pereentspe vesulls based upon these sulcwlations.

Ferau Relel lw Solvion Conliei Propnry Suplication

. TCEC-006; 1 Revised Janvayy. 2008) | . - e e s et e e b mm e - e s
Blackhawk Skahos - 1148 N, Setf CreGen F’mu. ﬂblgml % ?50{’5 Popr ¥ ol 1
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9. PARTIAL PERCENTAGE CALCULATION
NiA. _

[0, PROPERTY CATEGORIES AND COSTS
See atlached Schedule 19,

11. EMISSION REDUCTION INCENTIVE GRAN, :
Will-any applisation. for an Emlssmn Rc;]ucuon Iuwntwa Gaam._:
property/project; : ¢ :
[]¥es 59 No

1z APPL]CATJON DEF] LIENCII"‘S .

Afier an m:hal review of tlw aj)phcatwn, t]lﬂ TCIJQ may deimmme tha{ 1[10

information provided with the application is not sufficient lo Mgk€ asuse
determination. The TCEQ may send & nolice ol deficiency, f&qhééting additional
infornmation that nust be provided within 30 days of writlen notice.

13, FORMAY REQUEST FOR 5] GNATURE .
By signing this application, you cerlify that this infor mation is e’ tc the best of your *

knowledgs.and bem.f P
NAME: &a\ e L0 0 DATE: - / 27 / 733
pr

TITLE: Vice President

COMPANY:  Duff & Phelps LLC

Under Texas Penal Code, Section 37,10, if you make a false stalémennt on this
app!:catmn you could receive; zuali lern vf By to one yesy and a fma up to $2,000, or

a prison term of two to 10 yeal's and a fine of up to $5,000.

14, DI‘LINQUENT TEE/PENALTY PROTOCOL
This form will not be processed until all delinquent fees and/or ;:)cna]tms owed (o the
TCEQ ar ke Office of he Attorney General an behalfl of the TCEQ are paid in
accordance with (he Delinguent Fee and Penalty Prowenl. (Effective 9/1/2006)

Texax Redtrd kor Pukation Conhiol Popuedy Applicaion

FLELUEES Revised Janugry 200K b e e e e b e e aeae e -
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DUFF&PHELPS

D‘ecembe_r s, 2008 c-

Tcxa,b Commission on I“‘nv;ronmc:ntai Quahty
ALtantmn Dockat C‘]crk .

. Shtbjects. Rcsponse 10 thc appeal of thie, Bxceutive D;rector s Use Determiination (0’.7* ' o
119? 1), regmdmg Bm ger Encrgy Assocmtes TCEQ Dockct Nos, 2008 083%

" Dear Commissionerst: = o 0w
Parsuant to Tille 30 of Chapter 17 of the Texas Administrative Code, the Applications
under appeal were prepared using the Texas Commission on Environmental Quality’s.
(“TCHQ's™) Application for Use Detenmination for Pollution Control Property (TCEQ—- .
0611). Por these Tier IV applications, the stibject pollution control property ncluded in
the apfphcatmn is listed on the TCEQ s BEquipment & Categories List (“ECL"), and is.
identified and summarized as follows:

{.(_Jgeueratmn Giig Tirbine Plant Heat Récovery Steam Generators
(“HRS5G") and Supporting Systems: (ECL:B-8)

Pextinemt Rule(s), Regulation{(s} or Law({s):
40 CREF Part 80 Subparis DA and DB, NOx Limits for Electric Urility Steam (‘zneranng
Lnits.and ndustrial commercial Institutional Steam Gerzemttng Units for New Source

Performance Standards {“NSPS™)
PAC Rule 106.512; Standird Peirist for elécitlc Generating Unils (BGU)’

Note: Permits issued under Texas Clean Air Act's Health & Safety code Secliong,
382.011, applies to all eieciric genéraiing units that emit air contamm ants, regardless of
size, and it 1s to reflect Best Available Control Techuology (“BACT™)Y for electric
generating units on ani ouiput basis in pounds of NOx per megawatt hour, adjvsted o

reflect a simple eycle power plant,

AE 216
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Texas Comunission on Environmental Qualily

Tax Reliet for Poljution Coatrol Property Program
Pecember 5, 2008

Page 2

BACKGROUND

Te r(/.s' Po/&mm 1 ft&’}’tff:’fm‘ft /5 me

'Curmnﬂy in thc U S w0 ‘thirds of the potent:al efietgy of fossxl fucls bﬂmed t gcncratc

electricity in traditional fossil-fired steam boilers is Jost in the form of wasfe heat releagsed - . -

. into the atmpsphere or sutface waters located tiear these: facilitles: Traditiona} U.S-
. L. powei genération plant ufficienicies have ot mcreas;zd since the 1950°% and moke Ehan
L. ong filth of the U.S: povick plant’ dekigiis are more than 50 years bid: These power -

g 1S, efhigsiolis §f carboh d10x1dc,
fhe air ahd water duc 1o famhty

eratior famhhee. are tig leading coritributor
sulfoy d;oxnde “hnd < othar contariinan
opeuatu)ns . .

Q

power (“CEHP"} generation, offer enorniots poledtis] to reduce the environitisntal irhpacts
of power géneration through the reduction atd/or prevention of air enissions to the o
environment thvugh the efficient use of fossil fuel, (CHP is best thought of as a systexs,”
rathier than a specific technology or device for efficient nse of the ivherent chemical

energy within fossil fuels such as natural pas. Texas lsads the nauon in CHP. .

applications, with 23% of a1l U.S, CHP capncxty located in Texas Thu. CHP capzmty

“produces 209 ¢f the lectridity tsed n Tcxasz _" : ST

Thé 1. EPA deﬁnes cogsheratio ot C‘HP s the snmuiwnbom produnuon of eiscmmty .
and heut [fom » single fuel source, such as the nataral gas used in the subject phant, .
Blackhawk Cogeneration Pacility. Use of the othefwise wasted heat i the combustiof -
turbine exhawst gas reduli.in a higher plantwide thétnial efficiency coinpared to other
comnbustion-based technologies. Ag well, state-of-the-irt combined-cycle plants can,

convert abont 3¢ percent of the chemical energy of natural gas into electricity (HHV:

basis), CHP systéms’ ciptive and use of wasts heat allows theimn to achieve plant-wide

fuel efficiencies between 60% and 90%.

The two most common CHP system configurations are:

- Gas turbine or engive with heat recovery unit
- Steam boiler with steam turbine

Gas larbine CHP systems, like the subject plant, Blackkiawk Cogeneration Facility,
geneyate electricity by buming a fossil Tuel and then use a heat recovery unit to capture
heat fyom the combustion system’s exhaust stream. “This heat is converted into uscful
theral enargy, usually in the form of steam or hot water. Per the US EPA, CHP plays
an irportant role in meeting the US energy needs. As well, it reduces the environmental
impacls of power generation because of bath its fuel officiency benefits in producing
more energy output per pound of fuel burned, and in the resulting reduction in air
emissions due to less fuel bumed for the same energy cutput.

! US DOE, .F‘neq,y Information Agency (BIA), 2005 Dam
Eipin.
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RESPONSE TO PETITION

"W conciir with thie, Téxas Comnilssions Exedutive Use Déteimination letier réceived. .

May 1% 2008 wherchy the outcome of their Feview resulied ina Use Détermination as -
followss, v . & - L EIInE e e i ]

-+ 100% positive vse determinatid for the two Heat Recovory:
*: Steain Genérators; This equipment 18 considered to be polkiti

" State tegafations.

- odate; deither e Appeliant frot subséquéit Hketitive Direstor-assembled workgroups. . ..

have produced any valid evidence or reasonable agreéd-upon conclusions that would lead

Detenmination of Pollution Controf Property are not valid.

The Bxecutivs Ditesios's néw téchiical position ieleagéd on Decetnber 3id, 2008 where -
by their findings produce a positive use determination of $1% for the HRSG lsnot
technically correct and promotes environmental loss,

We are appealing the TCEQ's Workgroup and Bxeciitive Ditéctor's Recommefidation
regarding the modified version of the calculation presented by Cuminings Westlake.
pertaining to a reasonable use determination petcentige for HREGs. The percentage.
calculation for this iise deterinination based upon thgrmal-effieiency increases resuiting ..

" front techiology providéd by Cutimings Westlake, ELC is flawed for-afimberdf, . " .
redsons. Fitst, 1t dépaiti from the Decision Fléve Chitts! - Tronicaily, the TCEQistaft - "

leveled this same change with regard: tm_tie-apfplicati’ori Wwe otiginally submitted: Second,
the caleulation of o 39% incigase in theimal efficidney is based upom all of the backend:
e('%i{isljfneht“wmpo'ﬁénts‘ of the plant contribitng 16 the overall Process, mot just simiply the
HRSG - hénes misappropriating efficienty dnd pollution ¢onirol benefits to other iteths
of machirery and equipment notcurtently identified on Part A or Part B of the ECL,
Third, this very simplified caiculation significantly wnderestimates the efficiency and. - .
poliution control contribulion resulting from the HRSG as evidenced by the output based

calculations provided in our application.

Finally, the most significant flaw in the Capinings Westlake caleulation of the positive
vse detérmination is that it is contracy to publc policy dnd to th€ putpose of 111, 3732,
Simple logic will prove thal it would be. inappropriate t provide a benefit based npon the

: -reasoning pravided in the Chinfnings Westiake calciilation, . By addpting this approdch, it
. i Inferved that there 1s an inveise relationghip between thermal fffciency and pollasidn.

control. Asstime that the efficiency iicreise was only 20% inswad of 30%; theit by the. -
methidology set forth by the Cimmings Westlake spprdach, there would be o résulfing
80% positive use determination for the HRSGY Convergely, i theré was & 60% inicrease -
in efficiericy; 43 opposed to the 39%, then the positive use delermination would be.
dramaticaily reduded (0 oaly 40%. This approach woold hinder the advancemint of clean
energy projects through better efficiencies by penalizing the dwner with a lower tax
excinption percentage, which is clearly contrary to the intent of H.3. 3732.

AE 2-18
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Texas Commussion on Environmental Quality

Tax Relief for Pollution Costrol Property Program
December 5, 2008

Page 4

Appt]lant I Property I}escnptmn

" See Attached ( E Jnfubu ‘A )

i Cogen rd iy W Logcnerahcm fi ' in
... Botger, Yéxas oiwned by, Borgcr,Ene;tgy sociftes LR BlackllawkStahcn’s desien:
incorporatcs 1wo Stemens S01D5A. gas tutbines, and two Deltak HRSGs. The exhaust

from the two coinbustion tarbines is dirécted to the HRSGs where the thermal energry in

the ‘exhaust gases Is iecovered to generaty stear, The HRYGs found in the Blackhawk, . - ' .
‘Cogeiieration Fapilityare ihdretors) i i aibiple teuhs, higat exchangcrs that redover Weat* - il T
from a hot gas streaim for reisg versig releass mto the atmmphém A compion e
app]:mtfon Tor A FIRS T3 Th'a Cogehefaion PoWEl Station; WHeks Hol axuAGEL o gyt
nirbine is fed to an TIRSG to generate stearh which can be sold' direetly to a steam host,

Thé high pressure siearn ploduced T e HRYG is expostdd to tié adjoinidg Waod Rivér
Borger Refinery. Natnral gas serves as the fuel for cach gas tarbine. Use of the
otherwise wasted heat in the turbine-exhaust gas resul(s in higher plant thermal efticiency
compamd to ather power gencrctr_iﬂn technelagles employed in 'Iexas

The Figuré bélow is repreSentatwe: ofd s;mp]xf}éd CHP plant process flw, similar 1o tha -
Blackhawk Cageneration Fa(tlhty o i

To Process

vt [ |

Hot Exhaist Geses
“Combustion |
Turbing.
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Tax Relief for Pollntion Coutrol Property Program
December 5, 2008

Pﬁge 5

g Appﬂllan[ H. Rule Change

. o See Afrdc}ted (bxkzbztA).

- ResponSe II. PI‘OEGSRIOII 2 fﬂxnawian for A(h'htu}ml Pollutlon {l’onlrol Devices

e’ 1$ athended by addmg cértam plant eqmpmen[ and sy tems -
1;,01 Yand pollutica‘control devices. Speclfmally, e .

: zs\ii?ifﬁﬁ‘?ma.. eSS S s FoF the conteol bf’ itirs ey, or fhd po!.furwn, WHiER :}iu
Ce e L nehidE L '
i R (1) tod c!eanmg orreﬁnmg fnc:‘lmes. : ‘
Co {2} atinospheric 8r pressirized ond b;;bb!in.g orurcﬂm.teng Autded bed combrwrwn systems and
aasification fluidized bied combustion combiied cyele sysiens;
(3) wltra-supercricical pulverized coal botlers;
{4) fhie gas recirerdation components;
{5) syngas purificition sysrems and gas-cleaniys nniisy
- {6) enhanced heat recovery sysiems;
A {7} exhaust heat recovery boilers;
t e (8} heat recavery steam generators;
{ (2} superhvaters and evaporators;
{10) enlinnced steam turblna sysiems;
(11) methanaslon;
{12) coal combusilon or gasification byproduct and coproduct handling, Storage, or rechnant
Jocllities;
{13} blomuass cofiring storage, disiribution, and firing tyslems;
{12} voal cléaning or drying processes, such as caul dryghmotsture redvction, air jigging,
pravombustlon decarbonization, and coal flow balancing lechnalogy;
(15} oxyfuel combustion technology, amine ov chitfed ammonia scrubbing, fitel or evzission
conversion through the use of catalyses, enhanced serubbing technology, modified combustion
technology recheas chenlical ooping, and eryogenic echnology;
(16) ifthe United States Environmental Protettfon Agency adopis a final rle or regulniion
regeletiing cavbon divxide as a poliurany, properiy that @s used, ponstrucied, neguirad, ar insialled
wholly or paitly o caplure carbon dioxide from an anthropogenic source i this slate that t5
peolegically sequestered in this siade;
(17} fuel colls generaring gicctricin using hydrogen derived from coal, biomass, patrotewn coke,
or solid wasie; and
{18) ity other equipment dexigned to prevent, capivre, abate, or moniior nifrogen exides, vololile
organlc campounds, particulate malier, mercnwey, carbon monoxide, or any criterin polljitani.
() The Texas Commission on Environmenial Quality by rule shall update the Hst adopted nnder
Subsaction (k) at least once every tree years, Anitspr may by removed front the list [f the
conunission finds compelling evidence o support the conchesion that the item does ror pravide
pollstion control benefits.

AE 2420
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Texas Commisston on Environmental Quality

Tax Relief for Pollution Control Proparty Program
December 5, 2008

Page 6

(i) Nonvithsianding the othar provisions of thiv'seotion, if the facility, devicer or method forifie
conirol afait, water, or lnd poilution described in an application for an exemplion wnder this., :
section is & faciiry, divice, or meshod included oh o lst adopied under Subsection (&), ihé -
execliive director of ihe Tesas Cominisston on Exviromtenial Quality; sat litar than the 30th day. o
*“after the duta of Feceipiaf tRE byforingtion required by Subsectitnis (¢ji2 Fand (3 und withbur.. =
- regdrd tz whether the information reguired by Subsection (e){1) huts besn stibrtitted, shalt - ..
S detershine tiat e fectllly, devigs, oe method déscriled in the qpplication s hsed whally arpartly’
e dfacility, deviceTvr meshod Jor thicontraol of iir, waiter, oy lnd poituriets i shatl vkdhe "
. dericng that @réirequired by Subséction {d) i the gyeArsitchi diterm {15 thed L

¢ aménded Ianguage of Section. 11,31 6f the Tax Code; it is clearthag” " -
J'Facilities, devices oF wiethods moust be consideled in whole, or T pafl, 48
pollvtion control facilities, devices or methods by the TCEQ; the TCEQ must weat the
enumerated facilitics, devices or methods as eligible, in whole or in part, for property tax
exemplion a¥ pollaticncontrol property; and finalty, such eligibility for tax exemption. .. ... .
must be based upon a methodology to be esiablished by the TCEQ. Therefore, in

embedded within the CHP system of the subject plant are to be treated as qualifying .
pollution control facilities, devices or methods, and are no longer to be considéred solély - -
withio the context of a power/stearo generation use. - .

TCEQ s updated “Tax Relief for Pollution Conirol Properly —Application Instruciions
und Equipment and Categories Liyt — Effective January 20087 incorporates a lisi of the
pollution contro] property categories adopied and set forth in TTC Sec. 26.045(f). ltem
B-8 of the ECL ~ Part B lists Fleat Recovery Steam Genezators (HRSGs),

As required in these instructions, the taxpayer, in its Tier IV application, supplied a
pollution control percentage forthe equipment listed [n Part B via calcilations ‘
demonstrating poliution control, prevention and/or reductions achicved by the listed
nipment or systems, i.e., the subject facility’s HRS5Gs, The subject facility received a
1004 preperty tax exemption from the TCEQ for its HRSGs based upon the technical
and statotory positions represented jn the facility's application dated Mach 27, 2008,

Current Regulatory Authority for Quiput Based Emissions Standards

Consideration of the use of output bascd emissions standards, as is now indorporated
within the U.5. EPA’s New Source Performance Standards ("NSPS™) for NO,_are
gaining limportance for a reason: by determining emission levels based upon the smount
of electricity and or thermal energy generaled, oniput based stapcdards support improved
efficiency and pollution prevention without regard to the type of fuel or technology used
to achieve that improvement. The vse of innovative methods of power generation such as
combined cycle and CHP reduces fossil fuel use and Jeads to multi-msedia reductions in
the enviconmental bupacts of the production, processing transportation, and combustion
of fossil els. Reducing fossil fiel combustion is a pollulion prevention measnte that
reduces emissions of all products of combustion, nol jusk the target pollutant of a
regulatory program.

Appellant: 1 Compliance
See Attached (Exhibit A)
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Texas Conunigsion on Environmertal Quality
Tax Relicl for Pobution Control Property Program
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Page 7

Response: HIL Cemp]iﬁncé 7 '

‘Thé basts By which the taxpayer représented the petcesitage of tax exémption elipibitity
for the HRSGs utilized an output-based emissions philosophy to demonstrate the level of
ernissians avoldance; or reduction, nchieved by Incosporating the CHP systetn approach - -
within thie Facility’s opemations.” Emissions reductions; ag teptesented by NOy emissions .. .

Pe .. L redetiotis achigved through Toél consunsption savirigs, represents thie pollution confrolait ™ =~ .
Pt -, provention puipose of the CHP gystent: For siniplicity, NO, emissiolis weed chosen;. & R
o ’ s additional emissions reduetiohs for 504, QOQ,Eto,wercai_so_avaﬂablsy X T

Curdently, the subject facility’s inptt based NOx ernissionis standard, as repiesented in

data provided by the taxpayer, does not recognize the subject facility foritg fpel . .

conhiniption savings and resolting ethidsidny réductions,. By establishing the aividhntof .- . w0
.. reduction found by nsing ouipul based annuil emissions versis input-based standards and
TPV thiE SMOGHE by thE sbise ity VISt it A TOsEy W wereTible toderive ar ey

surrogate for tie subject plant’s capital costs dedicdted to additiona]l NOx emissiong  ~

avoidance, above the historleally granited pollittion control éxemptions recognized on

P T prior TCEQ Tier Tor 11 application reviews. As this valuc was equal to of preater than -
: . the historical cost of the equipment item established on the ECL - Past B, it was

i : considered to be ellgible for 100% 1ax exemption status.

g The subject appeal réiuests that the 100% 8% ex¢émplion status graiited indexthe ™ "~

i methadology demonstrated be vacaled and that the technical presmmption that the HRSGs
O are major componsins of elecitical and/or steam production be the only measure of

i equipment contribution to the subject facility’s performance. This argoment has ignored
the broader policy-driven mandate established in Texas to suppost and fnrther efficlency
in fuel constmption in the stale as a measure of pollution control. It also ignores the
presentation of fact - made earlier within this rebuttal - that CHP is recopnized by the
U.8. EPA, by the state of Texas, and in most indusiry applications curently using such

: systems have resulted in the prevention and/or reduce air pollution in the State under an

! oulpmt based ernissions standard.

- Appellant: IV, Limitations
See Attached (Exhibit A)

Response: 1V, Limitations

: Pollution contio} percentages greater thard 100% is not 4 flawed calchldtion; the
breakpoints for facility-wide contributions versus equipmeni-specific contributions
should Be made relative to Ihe necessary balance-of-plant systems and equipment
supportive of the HRSGs in the subject facililty. We agree with the appellant that the
entire balance of plant equipment that supports the HRSG, e.p., the steam condensing
systems, circojating water sysiemns, chemical treatment systems etc., are completely
intertwined and necessarily included within the plant-wide calculation of frel efficiency
and emissions reductions for CHP and combined cycle systems.
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Page &

Therefore, although all such systéms and equipment would more appropriately be
identified as 1ax e,*{empt for its emissions prevention capabilities, itcan be inferred that
the Texas Legislature judiciousty considered the two-major pieces of cquipment within
the Combined Cycle and CHP systema - HRSGs and enbanced steam turbine systems -
and enumerated theny ‘;pemﬂcal]y in the eqiiiprent Jist that uhlmatcly exist§ in the final
slatute for tax exemption consideration. I is therefore the taxpayer's contention that such
equipment’s 100% exempt status represents that portion of 1he entire bulance of plant

B CHE systeris eligible for exemption and the remammg porhon of thB subject plant

b, rcmam mxable for propeﬂy tax cons;derauoﬂs ) - RS

_ ' "Kﬁjﬁéﬁ}aﬁf:" #;'Caﬁci‘{a‘éim‘i"é e
- See Atiached (ExhibitA) .

- Respolige Vo-Cofchigiong™

As statéd in ihe sections above, itis the mxpayar 5 contmucd belicf, as demonstrated
through the Avoided Emissions Approach presented in the attachad Appendix, that the - -
HRSGs found in the subject plant are 100% exempt from property tax under their
definition as pollution contro] facilities, devices or metheds within the statute established
by the Texas Legislatre, and that their eligibility as pollution control/pollation
prevention devices may be measured through a calenlation of emissions avoidance

; demonstrated within the calculations developed.

If you have any questions regarding the application or the Information supplied with
these application, please contact e at (512) 671-5580 or Ms, Kathy Tronsberg of Duff &

Phelps LLC at (213) 430-6059,

Mmﬁm’ axim

Duif & Phelps LLC,

Very traly yours,

Enclosurcs

ec: Kathy Tronsberg (Duff & Phelps LLC - Philadelphia)
Rick Fige {Duff & Phelps LLC - Austin)
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P . Avmded megsmns Am:groach to

'I'lns dppmach rehes on ihurmal output d]fferenu:s by ndlc.ulatm g the dasp!‘:cement of

erhissions ﬂ§5031dfed with thie thernial outpiit and subtracting them frotna baseling -

T o BIniSbT()n rate.; These dxsplaced em:ssmm are'smhisgstons that would havs been gencrated

© .o ... . bythesame msrmal otitpat from a convenuonal systeém, Greater enefgy cfhcmmy

' . redviced all air contarindnt crnissions, incliding the gieenhouse gds carban dioxide. -

-+-= Highet ¢ffictency processes inclnde combined cycle operation: and-cofiibined tieat and-s

! power (CHP) generation. For electric gencration the energy efficiency of the process,

: expressed in terms of MMBTU per Megawatt-hr. Lower fuel consumption associated

. with "'Lfeased fisel LOI\VGIS!OH elficiency rediices eimissions acrass the bo‘ml ~thatis Lo o
NO ¢ SOx, ; "

I’ Calenlatinig the percent exempt for'the listed itéms ﬁ"em'm't-;E'CLrPa.rt B,Duff & . .

Phelps LLC utilized an output based NOx allocation method for both Greenficld and. ... .

‘ Replacemont power and heat generation. We leoked at the varions fossil fusl
technelogies in nse teday and chese the baseline facility to be a patural gas fuel-fired
steam generator without waste heat recovery. The construction of the Blackhawk station
and its ability to produce steam replaced some of the steam production generated by the
boiler stearn plant located at the Wood River Borger Refinety, With this in mind the

Lo baseline steam’generation facility selected is a gas-fired industrial steam boiler opemted

.. withont the thermal benefit of wasté heaf fecovery similat to the equipment fomlerly LT

P Ui opéiated by th fefinbiy, Doff & Phietps LLC bedcliftiacked this tonventional gerietation” -

B " to the subject natural gag-fired cogencrition equipment at the Facility. By doing so, we e

. . hatrowetl the healtraw factors as much 48 possible to be conservanve and- umform in’

modeling, The benchimzrk hdat sate factor i is the followin g :

e Naisil GasBired Tirbine and fudvswiat Siearm Bofler: 8,"86'4 BTU*%A;W}&, B

This heat rate baseline purposely omits other fossil fuel sourve in order to eliminate

impurities typed characteristics, which m turn eliminated the NOx emission and cost of

control differences of each fossi! fuel and generator type. Compating the emissions

inmpacts of different energy penicration facilities is easy and clear when emissions are

P« measured per unit of useful ehigrgy output:, Forthe piitposé bf our calculations,’ we o
converted @l the encrgy nutpui to uiits 6F MWh (' MWh=73413 MMBtu), Hnd

- compd:ed the totat” cnmsmn Tate to'the baselme facﬂuy ST

The comparison steps‘ fo c':a]culaté-ths NOx rcducuo:i ace i Tollows:

AE 2:25



Texas Commission on Environmental Quality

Tax Reliet for Pellution Control Property Program
December 3, 2008

Page 11

.A Plrmt !upuf I'acror.s

lnput 'ased ant 0 0551 Ibs NOX/MMBLH
: -..""U'f-il. Dcsrgn Capaclty 225 MW :
. Capicity Factor=78.5 Percent . o
N Bascljncmeplacemem Piant Heéat Rate = 8 864 Bmkah T
Subject Plant Heat et ~*7 ’?81 Btukah s o

D TR P S Pt
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Texas Commission on Envirgnmenial Quality

Tax Relief for Pollution Control Property ngrdm
December 5, 2008

Page 12

B : B Cakfui’anme .

, -, S Siepi Subjcctplant
' S e (Input Basédme)x(IIeatRam)m ODDkamWh Omput ibs NOxMWh e )
P LT 1,0_430,0@01311::_ o TS

'“—:Stcpz Snb;ect Plzmt T

‘ (Output)® (Unil Design C,lpqcitym‘?zég?mmtyFacmr)x(365Days)x{?;i hrs.t’day) . Oisif)tlt:N(')XTé'ris'lean. L
. oas -

Fod e D T I L T T e i, Bt e TN E e Ty

" Step 3'& 4 ~ Baseline Plant or Replacement Plant -~
Same as Step | and Step 2 (except use Baseline Heat Rate)

Step 5 — Percent NOx Reduction Caleulation

g { (Output Bassline) - (Ol‘nput Subject} %100 % feduction
H ' (Qutput Subject)
Step 6 - Percent NOx Reduction Calculation
(Tolat Subject Unit Cost) (% Reduction} = Capital Cost of NOx Avoidance
Step 7 — Percent Exempt Calcnlation
Total Cost of NOx Avoidz-mce X100 = % Exempt
Total Cost of HEB 3732 Equipment
: s If % HExempt is greater than 100 then BB 3732 Eqnﬁ;ﬁment is 100% Bxempt

= If % Excmpt is less than 100 then HB 3732 Equipment js partially exempt at the
Step 7 ealealation

AE 2-27
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Texas Commission on Environmental Quality
Tax Relief for Pellution Control Property Program
December 5, 2008

Page 13

b 1.
L
I o ety - o -
r.
L
HRgett Lt g s ¥ fie it o
r

. EXHIBIT A .
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.

Concerning Elipihility of Heat Recovery Sleam Generators
in the
Biackhawic Cogeneration Plant
_ . for
Tex'as Cﬂmmlssmn on Envir onmf:ntai Quahty

Propos:hon 2= PrOperty Tax erm‘ptmn Pr ogram R

'Bv: Charles Wayne Frazell P.E.

i, Lo Property DEscplion ; . .o ooieertns o oo e

Copeneration power plants consist of one or more. generators powered by industrdal size -+ -~ -

jet engines. These engines can be fucled by moest combustible gas or liquids, it
currently, most are fueled by natural gas. The hot exhaust from these engines is passed
through a heat recovery steam generator (MRSG). A HRSG is essentially-a boiler
without the bumers. The Blackhawk plant boilers creale steam that is sold 1o n

neighboring oil refinery.
IL_Rule Change

The TCEQ rules were changed in response to the 2007 Texas Legislature HB 3732. The
modified mles created the Part B List which includes Exhaust Heat Recovery Boilers (8-
7) and Heat Recovery Steamn Generators (B-8),

A MRSG is often added to recaver exhaust gases to preheat water entering the boiler of a
conventional boiler 1o imnprove efﬁmemy, but, they are not the driving force behmd the
plant production. | believe thar this is the type of application that was mtcnded by the

inclasion of B-7 and 13 -8 in the TCEQ Part B List.

32342008 Pritchard & Abbott, Inc. Page 1 of 3
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11, Compliance

To some it will appear that the boiler that recovers the exhaust heat from the turbine
engines qualifies as a pollution control item. This of course igriores the fact that this
hoiler is 4 major component of production. It was installed o prdduca steam to sell and
not tn reduce poliutmn If the jet enginés were not ducted i lhe béiler and bumérs were

added the HRSG side of the plant, would ‘operate as A Gony
The Blackhawk pland uses burners to preduce steam to sell when ithe. jet-engines are down

»-':.

P L fcr repa;r. It 1 is not the bm]m that reduces the poilution, Ducnng the hot gases from the

(burne:s) - P _ . : : _

As a genesnl rule when a compgnest for poltution control is removed, there is fitfle 0rno
Toss in production. FPor example, whep a ¢atalytic converter is removed from an engine it
still produces the same horsepower. If electronic precipitattrs are removed from the

b exhaust of 4 coal-burning power plant, it still produces the same amonnt of eleckricity.

If the boiler is removed from a cogeneration power plant, there is no steam producet,
Since rendval of this component eliminates production of a product (steam), this boiler is

primarily preduction equipment. It is not a pollution control device.

In 1992 the people of Texas voted and approved Proposition 2 creating the current
environmental tax exemption. The balle! read “The constitutional amendment to promote
the reduction and encourage the preservation of jobs by aurhorizing the exemption from

ad valorem taxation of real and persenal pioperty nged for the control of air, water, or

Iand polution.” “These boilers are used for productiop and pot to contro} pollution. | '
believe the majority of the peeple wonld have voied “INO™ on this proposition, if they

thought it would include prodection equipment thal produces INCOME and is not

MANDATED by law!

52312008 Pritcharg & Abbott, Inc. Page 2 of 3
AE 2.30
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V. Eimitations-

P A’ delailed description of what will be exempted needs to be prévided to the appmi"s'a}
PR {Instnct arjd not 3ust 1denufymg t‘ne HRSG If the HRSG 15 found to be polluuon contml -
‘ eqmpmem where is, Lhe lumt? Do_ we also 1ncludc the deauamr, the condensc:, i '_'_ L

;npmw and equ .menthwhich Is mstal]eﬁ to produc'” '

‘_._nd Al of the m.iicr stenm
INCOME? - Should we also exéerpt e pldnt Yighting sines this yrelc]s fewer emissions. .

than if-they had gas, lamps" Although t.he;rc are safe.ty and LOIIVL-B!LI!CB raasom, for o

'lecmc hgiztmg, 16 Pri

3 e

. comrol

) . N T

. The "primary reason for building a.cogéneratioh power plant is ecoiioriics aid not

pollution control. If the gas tarbine is removed, then al] you need.is a set of burners and

an intake fan to bave the same prodiciion o the steam side. Since this {ype, of boiler is a

[RPR

L .f - major component of production, it is not poliution control équipment.. Gnly the ducting
that conducts the exhaust heat from the gas turbine 10 the beiler should receive a 100%

exemption,

! . The Texas Commission on Bavironmental Quality TCEQ rule changes in response to
: ’ the 2007 Texas Legislature HB 3732 that created the new Parl B non-exclusive Hst was
intended to clarify pollution contral devices not previously recogpized. There was no

mention of including equipment that is in place for producing a product.

The boiler in a Eogeneration power plant is instailed £ produce steam to-self rather than
10 reduce poliution and does mot qualify for a 100% tax cxemption. Therefore, 1
“respectfnily vequest thal o Use Detéemination be granted for the primary boiler

{HR5G) of any cog‘encr'm.i()n‘p’ow'er plapit. “Thank you for your favorabie consideration. -

572372008 Pritchard & Abbett, Inc. Pape 3 of 3
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919 GONGRESS 1450
AUSTIN TX 78701

512-671-6565

5126716601 FAX .
LAURA.RUSSELL@DUFFANDPHELRS COm

N ,. T.-;'é.‘,:. foEw 9008 -0 €5 0% i‘sr-':"t}" From: . g Mt -

Faxi : _ Pages!

Plioner ) e .. Dater

"Re:"’\ %rDQé,EQ. 5 }3?_‘[-2_(9“-{“(\55{5{',"“““""”‘"”““ 5 e

] trgent I Por Review 3 Please Comment U] Please Reply

O Please Racycls .

# Commments:. /

Diana Hooks 806-273-3400
Wayne Frazel 8179275314
Stephanle Perdues 512-239-0608
Ron Hatlett §512-230-3485 567 Y
Blas Coy 512-239-6377
Bridget Bohac 612-238-4007

R I

TR S P N PEE TR P
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Buddy Gurein, (Chairmen
S5 bay R Sownrd. Connnixsinner
- Bryan W. Shaw, Ph.D,, Commissioner
Glenn ‘;hi'n!ale FExveutive Dirudior-

Tr .s LOMMi,ss ON UN ENVH\UNM] m Al Qmus Y.i R -

f’r rJa'uc.rm;, Ty by szducmg am-’ }’r ewzrrmq l’uﬂmrrm

C] 11 FAPPRAJSLR v Ct

- . MUTCHINSON COUNTY A]’PRAleL D]STRI(‘T'- Co
"“~"~i';:-’]’() BO‘( S()ﬁS e R Sy

B‘ «

DT "Ihan Jetiey s to mﬁ)rhv you tha o 5/]?7008 a ﬁnal defermingtion was assuud with regmci ie} Usa .

Dele:mmﬂtmn application 07*1197! filedby: - o 0 e

BORGERENERG‘:‘ASSOC!ATESL‘P Hleeo e EOER

. BORGER ENERGY BLACKHAWK STA I'JON T T AL
Lo, 19N, SPUR CO-GEN PLACE SR o T R ;
 "{ i BORGER, TX 79003 :! .; : R

R copy ‘of the use dntermmauon xé mciuded with 1h:< icttm House Bxl] 312}, enacted: dua mg_ tbe Seat
i 77th Lepislature Session, estabiished a process for appealing 4 use determination. The Texas .
Commission on Bovironmental Quality (TCEQ) rules that implement the appeals process me d1.
30 TAC 17,25, Pursuan! to 17.25(a)( 1), an appeal rmust be filed within 20 duys of veceipt of the ™

: use delermination. Should you choose to appeal ihe use deterntination, please submit s copy of ;|
your appeal 10 the TCIEQ Tax Relief fr Pollution Contml Pmpcrly p: o{,sam ol the time of HiH m;, O

" thE appeal With the Chief Clevk of the commission.

1 order to Lwdhh' for a lgx exerption, the’ ﬂpp}iczml must f:l(: in emmptmn 1cqnés! wnih ycm:
appraisal disirict. This exemplion request imus| bie nccompanied by a cony of the positive nse”
determination issued by the TOREQ. I vou have any questions :a{_mdnw this Us.r.. De!ermuwﬂon

or the appeals pmw.ss, plcmc uzll me al 312/239- 'iHl{L S

.Smcelcl\‘ . S L

s, b

Davied Greey E
Team Leader, Pullulion Prevei) molr

A0 B J3UET - Austn, Texay TRTHI-3OBT © 3122590000« fierac] addycus; www. Joey.staie bx.us

(TR RTR TS LU TR LT
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“Puddy Gascit, Chefrmadsn ;
"\"".L:-»rr.r . Soward, Carmmissianer.
Brym \h’ Shaw. PhD., Compmissioner
(1ir'nh SImniJc e Irfn-‘r Du (.’(,f(if

L DUTE & PUELRS TG
.. DENNIS DEEGEAR,
Y19 CONGRISS #1450

:"‘*"‘AUS’FH\}' e
' "Ilsle ?sltel isto mf’mm you it on 5/]/206& fhe Lu.}m:cal igvigw nfl.)ee Delermnmilbn S gl e
A}'Jp]}t.-dimﬂ 0’?—]]971 wag conlyileted. Fhis npplicauon is fm T I b

BORGER ENERGY 'ASSOCIATES L]’

" BORGER ENERGY BLACKHAWK STATION | 4 0 e o e e
119N SPUR CO-GENFLACE, * ~ o7y " R
» PORGERTX W8 . ° L : T

“The 1ise de.lmmmalwn is mclude.d wnh (ins Tettey, 111 ordel to mquesl an (.wmptmn a cop}f of’tlm; Usa: T
Delesmination, along with a completed “exempiion tequest form #50-248° (can be found "al .ot
www epaistate, bLs), musl be provided to the Chisl Appraiser of the approptate apprajsal district, Thm. ’

requesl must be made by Apii) 34,

Hense Bil) 3]21-, ‘enacted diiring 't]i‘é??!ﬁ Législative Session, eslablishied a process for appeafing 4 tse’
determination.  The Texas Commission on Environmental Quality (TCEQ) rules that implemen the "~
appenls process mre at 30 TAC 1725 Parsuam-lo 1 7:25()0F)-an-appeal must-be filed: within-2( days of - -
reeeipl of the use determination. Should you choose 1o appeal the use determination, please submit &
copy aTyour appeal o the TCEQ Fax Relief for Pallntien Conlrel Pro m{y ]JHJ"]E]I]I afl the tme of filing- .

the appeal with the Chief Clerk of the cummmmn.
Iyl have 'ﬂny quesl'idn:i or réquire any udd;lloﬂﬂl' nfornation, please contacl thie’ Tax “Reliel for |
] Pu]lmi'ﬂn Contro} ]’ropert’y Pi'r.agrzlm al (512) 3393104, ST P e

huwc: Liy.

L,QL'

David Greer .
Tean Lc(td!.. I’()Jluuon Pwvenilon -

PO Hox 13087 - Ausiin, Texas 787113087 ¢ 5103235 1000 - Ioternel address, www toeshive. s
e o v Lt st AE 3-2




Buddy Garcia, Chairman

Larry R, Sownrd, Compmissioner
Bryan W, Shaw, Ph.D., Commriwianer
Glenn Shankle, Exeonlive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Redueing and Preventing Pollulion

USE DETERMINATION

The Texas Cominigsion an Bovironmenta) Qualily has reviewed Use Determination Application,
07-11971, filed by:

BORGER ENERGY ASSOCIATES LP

BORGER ENERGY BLACKHAWEK STATION

119 N SPUR CO-GEN PLACE
-BORGER TX 75004

The pollution control property/project listed in the Use Determination Application ig;

¢ This facility has two thermally efficient hieat recovery steam generators (FURSGs), This
" application is n "Tier TV applicativn seelting a pariial nse defermination for the two HRSGr.

The outcome of the review is:

A 106% positive use determination fop the twe Heat Recovery Stenm Generators, This
equipnient is considered to be pollution control equipment and was lustalled to meet or

exceed federal or state regnlations,

(Gt /{éf S o8 g

Executive Director Date,

PO, Box 13087 - Avstin, Texas 76§711-3087 + 502-239-1000 « Tnteract address: wiww . teeq . stare. x us

|weaties o yoCycied papts tying say-lased

AE3-3



TAX RELIEF FOR POLLUTION {:DN'T:ROL PROPERTY: TECHRNICAL REVIEW DOCUMENT
TReviewed By:  RLH App. Noa 87-11973 . Review Start Date: 4/8/2608

: Company Name: BORGER LNERGY ASSOCIATES L.P
Facility Name: BORGER ENERGY BLACKHAWI 81 AT}ON
County: HUTCIINSON - Ontsumdmg,] vest N - ] :
B'\t(hf\’m‘lchm ]\umbu BSUG]% Sl 'f SO

h ADMIN[S I‘RATIVE Rmfrm s

D.tte 4.’8;’2[}08

o -'Admm:slmlwe C‘um;:]ete

Catiih ¥ The ﬂ,pymﬂﬁﬁ-was-mbu s Tler IVApplidn 6o, Ts this the

- Thé pmpe} l‘)f hstc,d &1 1ius appl:a:mon Hcat szcowry Steam Gmuuwas i ifein Bb on'the ., :
© Boipinet ahd Categotits Lis t - This ‘application was Tied 48 Trer IV Tier TV i thie appr op1 mlc !

._f--lﬂ\ee faj ihrs applmauom.

T ‘R]"LLVAN’I‘ RULE RLGULATION ORSTATUTORY movmow
" The rile listed- in the application i3 40 CTR 60,4414 -
The approprinte ru]e istdd CFR 66440 . . - -l

K \plain wh) this 13 the A]spropr fate rule‘*

40 CI'R 60, Subpm tDA: Siandal ds T Pér formauce fm New Btanomry Sonees, Standands of .
perfonmance far Blectric Utility Steam Cenerating Units for Whiels Constroction is C mmnenccd R

after Seplember 18, 1978, This is an appropriate ru]e.

aun,

BRIEF DESCRIPTION OF PROPERTY
The property is deseribed ns: :

This facility has two thcunaily eﬁ'czeni hr:at mco\rm y steam Ucnermm % (HR‘;CN) This ﬂpp];mtlon
AIS a Tier IV ﬂpphcauon :scekmg, a partm] use cietmmmataon Fol the o HR?(‘A,

" Isan aclﬂpnte (l(*'itniﬂlml nnd pu]prE m”the pxopcrw pravided? Does it list the ant)clpnted
environmenial benefits?. Are shetehes apd Dow disgrams provided if needed? .

An adequate descripiion of tlie Propesty was piu{fi‘dea and fhe pur pdse"ﬁl"lné, ;n'o;im Iy was Jisted. '--_ .
The amlup'tt{.d environmental benefit is hstuj Sk"luhc“s 'md ﬂew iagrams were provided. .
7])]’ Cl'%‘}OI\‘ 1l OW(‘I]AI{T(SU TAL 17 ]’iu)) ST ‘
Mark the approprinte bexes: Box 3 Box 5 Tox 6(1’\’} B(J}( 10 iil) Box 12(1} BU\ 13( 11

PART B DECISION FLOWCHART (17.15(b)) -
Mark the .xpp; uprmr_r_ boxes: Bex 1Y Dox Z Y BU). 3 1’

Trescribe how Lln pmpu 1y ﬂowed Ulmuuh the D;.met ]‘]crwvhmi

Since e property is isted on Perl B of the L(jU!\)Ian & (,ale;?our,a List this property leaves the

Decision Flow Chart s Box 6. I passes through Box 1 of the Part B3 Decision Flow Chart with a

yes answer. The use of this property at a combined cycle plant, as opposed o having & simple
"oyl € plant, piovides afi cnvitonmzittal beiyefivof reduced WO¥ emissions al e she: S there isa

AE 4-1



",

: 'Due.s yom cnlr..ul'lhun s’w:ru mti: ihe npplmms’

g No: '1[1:: apphca[zon comams & p] O}JOSLC] io;mula for caluulaum, the pDJJlIl]Ol] contr o} va]ut uf il
. HRESGs and the &tedni wn Line, The ionmuh s ULhGOI‘I‘)L dummmzll]w, clﬁ{] lt"-. fox us 1'; n{}i on the.
'pollunon connol aspect of i i

P - mv!ew mcludtd.

T Provide the fsSert Tor yoile Tigdl $8ierniinitivyy -

‘J’vs answer for Box 2, Since there 18 a reduclion i NCx emissions there is an enidronmental mle
whlch is being met 50 these ig a yes answer to Box 3.

TI]‘R ]II or iV AJ’PLICA'!ION? . . T Sy

Ts the hble gonipléted correetly? Fiug the ﬂfij;ifaﬁii'f certilfed Wat all Tisted property Hecime Taxab
for the fitgt timé after Jmma! \’ 1, 19947 Is al) information nocessary for donducting the techical |

Taditary 1, 199
revisw was mc]uded an the El])pllbrlfl()i} oL

TEC ‘H‘\"]CAL DIEI‘ICICN(‘TES

B the ﬂpplu‘.atlon cnmp]ete 28§ :ecanfe{t Y Ii‘ the appltcahon was not adlmmstz ﬁt}vely ccmp]ete .
. explain below when. jusHlying the final decision in the final deteriination section, I 1he appliciiion '_ ST

#as not technically complete then:

“Provide the Ianﬁ*uave 0 be ased in ‘the Notice of Ddic}eney (NOD) Eette]

- ‘Sunimarize the NOD response: .

Provide thé]ﬁri};uﬁ’ge' used tn the secund NOD Jetter; |
Sitmatize e second NOT response! :A "

Proviile Uie langnage nsed Dy the thisd NOD letter:

L.

Suﬁiﬁlhi'ﬁ:é Fhies ﬂfiftf N'C)If" yespiinse:, o

I‘INAL DE’I LRMI]\A J‘TO]‘\

If the pa opmh dcsu qmrm h.t.s I)Lcn summﬂmﬂl enter the detadled property des uiptron

This quhi} hél“) fvee lhermai]) efficient hsal recovesy sieam ocnmalms (H]\S( :*‘} T]m apphmtlon
iz a Ther 1V application secking a partial use delermmation for the iwo HRSGs,

AE 4.2



The Heat Recavery Steam Gieneralors meel all of the requiremients of Chapter 17. A positive use
determination based on the muosl appropriate formula should be jssuad forthe HBeal Recovery
Steany Generators, The mosl 1;3])10;1;101(. Jmmuh has bean dete;mmed by the Faer utive I TECLOT,

' Piowde thL l:mau'wa for ihv f'uml detu mm.:mo'
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Bryan W, Shaw, Ph.D., Chairman

Buddy Garcia, Compissioner

Carlos Rubinstein, Commissioner

Mark R, Vickery, P.G., Executive Diractor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

FProtecting Texas by Reducing and Preventing Pollution

August 16, 2011
MR MALCOLM CARROLL :
BEA ASSET MANAGER

BORGER ENERGY ASSOCIATES LP
919 MILAM ST STE 2300

HOUSTON TX 77002-3418

Re: Permit Alteration
Permit Numbers: 32096 and PSDTX867
Blackhawk Power Plant
Borger, Hutchinson County
Regulated Entity Number; RN100217298
Customer Reference Number; CN600129092
Account Number: HW-0081-1 ‘

Dear Mr, Carroll:

This 15 in response to your letter recefved April 28, 2011, requesting alteration of the conditions
and maximum allowable emission rates table (MAERT) of the above-teferenced permit. We
understand you wish to make minor corrections to the Special Conditions and MAERT
associated with findings from a comprehensive voluntary audit, conducted by Borger Energy
Associates af the Blackhawk Power Plant, These corrections include correction of Carbon
Dioxide (CO) concentrations in turbine emissions without duct burner firing, clarification of
emission limits from turbines and duct burners; define startup, shutdown and normal operations;
allow the replacement of performance specifications for the CO continuous emissions
monitoring system (CEMS), as stated in 40 Code of Federal Regulations, Subpart GG (40 CFR,
Part 60, Subpart GG), with 40 CFR Part 75, Appendix D; and define sulfur content sampling
frequency in refinery fuel gas. TCEQ was unable to authorize that portion of the alteration
request regarding a change in the hydrogen sulfide (H,S) limitation in the refinery gas at this
time due to insufficient data in the application. You may resubmit information related to the HoS
content of the refinery gas at a later date in a separate permit action for consideration.

As indicated in Title 30 Texas Administrative Code § 116,116(c) [30 TAC § 116.116(c)], and
based on our review, the noted portions of Permit Number 32096 are altered. Enclosed are the
altered permit conditions and MAERT to replace those currently attached to your permit. Please
attach these to your permit,

Planned maintenance, startup, and shutdown for the sources identified on the MAERT have been
reviewed and included in the MAERT and specific maintenance activities are identified in the
permit special conditions. Any other maintenance activities are not authorized by this permit and
will need to obtain separate authorization.

P.O. Box 13087 + Austin, Texas 78711-3087 + 512-239-1000 -+ tonq texas,gov

How is our customer service?  1oeq).texas. gov/goto/cusiomersuryey
prinigd on vecyeled paper X
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Mz, Malcolm Carroll
Page 2
August 16, 2011

Re: Permit Numbers: 32096 and PSDTXS67.

]

As of July 1, 2008, all analytical data generated by a mobile or stationary laboratory in support
of compliance with air permits must be obtained from a NELAC (National Environmental
Laboratory Accreditation Conference) accredited laboratory under the Texas Laboratory
Accreditation Program or meet one of several exemptions. Specifie information concerning
which laboratories must be accredited and which are exempt may be found in 3¢ TAC § 25.4 and
§ 25.6.

For additional information regarding the laboratory accreditation program and a list of accredited
laboratories and their fields of accreditation, please see the following Web site:

wwew.toeq.texas, gov/compliance/compliance_support/qa/eny. lab_accreditation.himt

For questions regarding the accreditation program, you may contact the Texas Laboratory
Accreditation Program at (512) 239-3754 or by e-mail at labprems@teeq.texas. gov.

Your cooperation in this matter is appreciated. If you need further information or have any
questions, please contact Mr. Joe Bryan at (512) 239-5358 or write to the Texas Commission on
Environmental Quality, Ofﬁce of Air, Air Permits Division, MC-163, P.O. Box 13087, Austin,
Texas 78711 3087.

This action is taken under authority delegated by the Exec,utwe Director of the Texas
Commission on Enwmmnental Quahty

Sincerely,

it /@/

Michael P. Wilson, P.E., Director

Adr Perinits Division

Office of Air

~ Texas Commigsion on Envirommental Quality

MW/IB/jb
Enclosure
ct: Air Section Manager, Region 1 -~ Amarillo

Air Perpits Section Chief, New Soutce Review, Section (6PD-R), U.S. Environmental
" Protection Agency, Region 6, Dallas '

“Praject Number: 165310



SPECIAL CONDITIONS

Permit Numbers 32096 and PSD-TX-867

Emission Standards, Plant Design, Work Practices, and Fuel Specifications

1.

This permit covers only those soutces of emissions listed in the attached table entitled
"Emission Souvrces - Maximum Allowable Emission Rates,” (MAFRT) and those sources
are limited to the emission limits and other conditions specified in that attached table.
Compliance with the annual emission limits and operating schedules is based on a rolling
12-month period (i.e., updated monthly) rather than the calendar year.

The facilities operated under this permit shall comply with all applicable requirements of
the Environmental Protection Agency (EPA) Regulations on Standards of Performance for
Industtial-Commercial-Institutional Steam Generating Units and Stationary Gas Turbines in
Title 40 Code of Pederal Regulations Part 60 (40 CFR Part 60), Subparts A, Db, and GG.

If any condition of thig permit is more stringent than the regulations so incorporated, then
for the purposes of complylng with this permit, the pelmlt shall govern and be the standard
by which compliance shall be demonstrated.

Water or steam injection may be utilized to augment the power generating capability of
each combustion turbine. Water or steam injection/power augmentation will be limited to a
maximum of 210 hours per year,

During operation of the natural gas-fired combustion turbine units with duct burners
unfired, the average hourly concentration in parts per million by velume dry (ppmvd)
corrected to 15 pereent oxygen (O;) in the stack gases shall not exceed 15 ppmvd (25
ppvd during power augmentation) for nitrogen oxides (NOy) and 25 ppmvd (50 ppmvd
during power augmentation) for catbon monoxide (CQ). (08/11)

During operation of the natural gas-fired combustion turbine units with firing of the duct
butner, the average hourly concentration in ppmvd corrected to 15 percent oxygen (O2)in
the stack gases shall not exceed 19 ppmvd (25 ppmvd during power angmentation) for NO,
and 28 ppmvd (50 ppmvd during power augmentation) for CO. These limits shall apply for
cach hour during which the duct burners are fired for any pottion of the clock hour, (08/11)

The NOy and CO exhaust concentrations in this special condition shall apply except during
periods of start-up or shutdown. Individual startup/shutdown periods shall not exceed three
hours each. Startup is defined as operation from ignition/flame to 80 megawatt (MW)
output. Shutdown is defined as operation at less than 70 MW output. Normal operation,
for the purpose of pernsit compliance demonstration, is defined as operation at greater than
80 MW output. Ia addition, the above limits shall not apply when it is necessary, due to
mechanical constraints, including fuel curtailment, to operate the gas turbines at a partial
load level (i.e. sustained operations at less than 86 MW) ai which times emissions may



SPECIAL CONDITIONS
" Permit Nuumbers 32096 and PSDTX867
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10,

exceed these values. These.periods shall not exceed 12 hours per event and limitations
stated in the MAER'T. (08/11)

Emissions from each unit's duct burner shall not exceed 0.1 pound (1b) NOy, per million Biu
(MMBtu) heat input, higher heating value (HHV), and 0.08 Ib CQ/MMBitn heat input
(HHY) (or 0,088 Ib CO/MMBtu during power avgmentation) at 100 percent load.
Demonstration of compliance with this.condition is by initial performance tests, as
described in Special Condition No. 11F, Initial performance tests were conducted for the
duct burners in April ancl May, 1999 (081‘11)

A copy of this permit; amendments and compiiance:test data shall be kept at the plant site
and made immediately available af the request of personnel from the Texas Commission on
Environmental Quality (TCEQ), EPA, or any local air pollution ¢ontrol agency having
jurigdiction, In addition, the holder of this permit shall clearly label all equipment at the

. “property that has the potentiaf of emitting air contaminants, Permitted emission points shall

be clearly labeled corresponding to the emission point numbering on the MAERT. -

Fuel fixed in the gas turbines is limited to natural gas containing no more than 0,5 grain
hydrogen sulfide (H,8) per100 standard cubic feet (sof) and 20 grains total sulfur/100 sof,
Fuel fired in the heat recovery steam generator (HHRSG) duet burners is litnited to refinery
gas or natural gas as described aboye. The Hz8 content of the refinery gas will be less

than 50 ppm. -However, the H,S content of the refinery gas may expetience an HS level
above 50 ppm to as hlf,h as 400 ppm for no more than 144 hours per year. Use of any othet
fuel shall require modiﬂcaﬁon 1o this permit. .

) Each combustxon 'turbme ig thted to a fuel ﬂow. of 1,400 MMBtu/hr. The duct burner

system for each HRSG is limiled to 4 maximum fuel flow rate of 501.3 MMBtu/hr. (08/11)

On an 18-month inspection schedule, to commence upon start-up of the facility, the -
low-NOy duct burners shall be visually inspected for erosion, corrosion, plugging, ot any
other alteration that may adversely affect low-NOy perforimance, The TCEQ shall be
notified at least seven days prior to-any planned inspection in order to be given an

-opportunity to witness the inspection procedure.

Emissions from the turbines and duct burners shall not exceed § percent opacily as
determined by TPA Reference Method 9, except during periods of start-up or shutdown
which shall not exceed three hours, .
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Initial Determination Of Compliance

11, Unless already completed, the holder of this permit shall perform stack sampling and other
testing as required to establish the actual pattern and quantities of ir contaminanis being
emitted into the atmosphere from the tutbines and duct bumners. Sampling must be
conducted in accordance with appropriate procedures of the TCEQ Sampling Procedures
Manual and in accordance with EPA Reference Methods 201A and 202 or Reference
Method 5, modified to include back-half condensibles, for the concentration of particulate
matter less than fen microns in diameter (PM) with the allowance for ambient particulates
(i.e., subtracting out particulates entering the turbine); Reference Method § for sulfur
dioxide (SOQ), Reference Method 9 for opacity (consisting of 30 six-minute readings as
provided in 40 CFR 60.11{b]); Reference Method 10 for the concentration of CO;
Reference Method 25A, modiﬁed to exclude methane and ethane, for the concentration of
volatile organic compounds (VOC)-(to measure total carbon as propane); and Reference
Method 20 for the concentrations of NOy and O2 or equivalent methods. Fuel sampling
using the methods and procedures of 40 CFR § 60.335(d) may be conducted in lien of stack
sampling for SO,. If fuel sampling is used, compliance with applicable SO, emission
limitations of Special Condition Nos. 1 and 2 shall be based on 100 percent conversion of
the sulfur in the fuel to SO;. The holder of this permit is responsible for providing
sampling and testing facilities and conducting the sampling and test'ing operation at hig
expetise.

A, The TCEQ Amarillo Regional Office shall be contacted as soon as testing is
scheduled but not less than 45 days prior to sampling to schedule a pretest meeting.

The notice shall include:

{1y Date for pretest meeting.

(2) Date sampling will occur,

(3) Name of firm conducting sampling.

(4) Type of sampling equipment to be used,

(5) Method or procedure to be used in sampling.

(6) Method for determining turbine load both before and after sampling,

‘The purpose of the pretest meeting is to review and formalize the necessary sampling
and testing procedutes, to provide the proper data forms for recording pertinent data,
to identify each operating parameter which is significant to maintaining emission
compliance, and to review the format procedures for submitting the test reports.

A written proposed description of any deviation from sampling procedures specified
in this permit condition or any TCEQ or EPA sampling procedures shall be made
available to the TCEQ at or prior to the pretest meeling. The TCEQ Regional
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Director shall approve or disapprove of any deviation from specified sampling
procedures. Requests to waive testing for any poliutant specified in Special
Conditioh No, 11B of this condition shall be submitted to the TCEQ Office of Air,
Air Permitg Division. Test waivers and alternate procedine proposals for New Source
Performance Standard testing which must have EPA approval shall be submitted to
the TCEQ Air Permits Division in Austin. Any alternate test procedures, ot any test
waivers must be approved by the TCEQ prior to the date requned m Spemal
Condmon No, 11F for conductmg the tests. :

Air emissions from the gas turbines (with no. duot burner firing} to be tested for wlule
at-full load include (but are not limited to) NOy, Oy, CO, YVOC, 8O3, and opacity.
{Fuel sampling using the methods and procedures of 40 CFR § 60.335[{d]} may be
conducted in lieu of stack sampling for SO5).

Sampling of each turbine shall occur within 60 days after achieving the maximum
production rate at which the furbine will be operated but no later than 180 days afier
initial start-up of the turbine. Additional sampling shall occur as may be required by
the TCEQ or EPA. :

The SO, shall be sampled from gas turbine alone while firing natural gas to
demonstrate initial compliance with Special Condition No. 2. (Fuél sampling using
the methods and procedures of 40 CFR § 60.335[d] may be conducted in lieu of stack
samplmg for 5O,).

The NOy, O3, and CO shall be sampled from the turbine alone while firing natural gas

at the minimuen point in the normal operating range,: 80 percent capacity, and the peak
capacity for the atmosphetic conditions ocourring during the test. Emissions of NOy
and CO shall be calculated and reported in units of the standard. This testing will be
used to demonstlate initial comphance with Special Condition No, 1,

“Sampling of each HRSG shall occur within 60 days after achieving thc maxirmum

production rate at which the HRSG will be operated but no later than 180 days after
initial start-up of the HRSG. Additional sampling shall occur as may be reqmred by
the TCEQ or EPA.

Duct burper NGy, PMo, and CO emissions shall be determined by sampling the stack
downstream from the HRSG and tarbine. The turbine must be operating at &
maximum rate for the ambient conditions. The HRSG emissions will be the
remainder of emisgions after subtracting the emissions from turbine-~only operation
from the total stack emissions, For the purposes of demonstrating initial compliance,
gmissions from each uhit's duct bumox shall not exceed the limits specified in Special
Condition No. 5.
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G.  Within 60 days after the completion of the testing and sampling required herein,
three copies of the sampling report shall be distributed as follows;

One copy to the TCEQ Amarillo Regional Office.
One copy to the EPA Region 6 Office, Dallas.

Continuous Demongtration Of Compliance

12. Fhe holder of this permit shall mstall calibrate, maintain, and operate a continuous
emission monitoring system (CEMS) or a predictive emissions monitoring system (PEMS)
to measure and/or predict and record the concentrations of NOy and CO at the Cogenoration
Unit Stacks (Emission Point Nos. [EPNs] 1-1 and 2-1), Either a CEMS or a PEMS shall be
fully operational after the initial 180-day test period following start-up, prior to which there
will be periods when continuous monitoring will not oceur. The NOy and CO
concentrations shall be reported as required to demonstrate compliance with Special
Conditions No 4. The monitoring system shall meet either the following section of
Requirements for CEMS or the section Requirements for PEMS, as applicable.
Requiteraents for CEMS

The holder of this permit shall install, calibrate, maintain, and operate a CEMS to:

A.  Measure and record the concentrations of NOy, CO, and diluent gas (CO; or Oy) in
each cogeneration unit exhaust stack.. The NO, and CO concentrations shall be
corrected and recotds maintained as noted in Special Condition No. 18.

B.  The CEMS required in Special Condition No. 12 shall comply with the following
requirenients:

{1) The CEMS shall meet the design and performance specifications, pass the field
tests, and meet the installation requirements and data analysis and reporting
requiremnents specified in the applicable performance specifications in 40 CFR
Part 75, Appendix A. The Performance Specification tests shall be conducted
prior to or during the sampling required by Special Condition No. 11, and
writien copies of the results shall be submitted within 60 days of completion of
the tests to the TCEQ Amarillo Regional Office; the TCEQ Compliance Support
Division in Austin; and the EPA Region 6 Office in Dallas. (08/11)

(2) The system shall be zeroed and spanned daily and corrective action taken when
the 24-hour calibration error exceeds two times the amounts specitied in
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40 CFR Part 75, Appendix A. Each gaseous monitor shall be quality-assured at
least quarterly using the linearity check procedures found in 40 CER Part 60,
Appendix B, , A
(3) ‘The gaseous monitoring data shall be reduced to hourly average concentrations
at least once every day, using a thinimum of four equally-spaced data points
from each gne-hour period. Two valid data points shall be generated during the
houtly period in which zeto and span i¢ petforimed,
(4) Compliance with the continuous emissions monitoting requirements of 40 CFR
Part 60, Subpart B, Performance Specification No. 2 can be demonstrated by
meeting the applicable requirements of 40 CFR Part 75 provided that the holder
of this permit demonstrates compliance with ali apphoablc 40 CFR Part 60
- emission standards. ([]Sfl 1)
(5) Al linearity check exceedances greater than +5 percent accuracy, CGA
exceedances greater than +15% accuracy, and any unscheduled CEMS -
downtime shall be reported in the reports required by Special Condition No, 18
10 the TCEQ Amarillo Regional Office with the necessary cotrective action
taken. Supplemental stack concentration measuretnents may be required at the
discretion of the T CEQ Reglonal Directar. (08/1 1) '
Requirements for PEMS
C. A PEMS may be used for demonstrating continuous compliance if it can be proven to
have the same or better accuracy, precision, reliability, accessibility, and timeliness as
that provided by a hardware CEMS. All PEMS shall be subject to the approval of the
Executive Director of the TCEQ. Owners or operators must petition the TCEQ
Executive Director for approval to-uge PEMS. The petition must include results of
tests conducted beforehand to demonstrate equivalent accuracy and precision of
PEMS to that of hardware CEMS. Demonstrating equivalency of PEMS to CEMS
shall be met by instantaneousty comparing data collected by PEMS ‘with that collected
by a certified hardware CEMS ot an EPA reference method. For a PEMS replacing a
- CEMS, both systems shall remain in place for at least an operating quarter collecting
valid information before the CEMS is removed.
D. For any unit at which the PEMS is installed, PEMS initial certification by the TCEQ

shall ocour while the unit 1s firing its primary fuel. The owner or operator shall:
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(1)

@)

&)

)

Conduct relative accuiady testing for NO, and CO at the Cogeneration Unit
Stacks, EPNs 1-1 and 2-1, per 40 CFR Part 60, Appendix B, Performance
Specifications 2 and 3.

Conduct statistical test analyses at low, medium, and high levels of the most
significant operating parameter affecting NO, emissions and CO emissions at
the Cogeneration Unit Stacks, EPNs 1-1 and 2-1. A minimum of 30 successive
paired data points which are either 15-minute averages, 20-minute averages, or
hourly averages must be collected at each tested level before a reliable statistical
test can be performed. Data collection must be continuous at all times except
when calibration of the reference method must be conducted for the purpose of
collecting data for relative accuracy test audit (RATA).

The following three tests must be conducted to demonstrate precision:

a. A T-test for bias per Appendix A, 40 CFR Part 75, §7.6. The test shall be
eonducted using all paired data points collected at all three tested levels.

b.  AnF-test per 40 CFR § 75.41(c)(1). The F-test must be conducted
separately at the three tested levels.

¢. A cotrelation analysis per 40 CFR 75.41(c)(2). Calculation of the
correlation coefficient (Equation 27) shall be performed using all paired
data points collected at all three tested levels.

When conducting an F-test for NOy, use a reference method standard deviation
(SD) of the greater of 5 ppm or 3 percent of span if the S of the reference
method is less than either 3 percent of the span or § ppm.

At any one tested level for NOy, all statistical tests are waived for that emission
parameter af that specific tested level if the mean value of the refersnce is less
than either 10 ppm or 5 percent of the span. '

The monitoring data shall be reduced to hourly average concentrations at least once
every day, using a minimum of four equally-spaced data poiats from each one-hour
period. The individual average concentrations shall be reduced to units of the permit
allowable emission rate in pounds per hour at least once every howr and cumulative
tons per year on a 12-month rolling average al least once every month.
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F.

H.

L

-All monitoring date and quality-assurance data shall be maintained by the permit

holder for a period of two years and shall be made available to l:he TCEQ Executive
Director or designated representative upon request., -

Any PEMS downtime shall be reported to the appropriate TCEQ Regional Director,
and necessary corrective action shall be talen. Owners or operators shall demonstrate
that all missing data can be accounted for in accordance with the applicable missing

" data procedures of 40 CFR Part 75, Subpart I0.- Supplemental stack concentration
‘measurements may be required at the discretion oi the appropriate TCEQ Regional
- Director. :

The appropriate TCEQ Regional Office shall be notified at least 30 days prior to each
annual RATA in order to provide them the oppottunity to observe the testing,

The owner or aperator shall perform daily sensor validation. The owner or operator

.shall develop and implement plans that will, ensure proper functioning of the

monitoring systems, ensure proper acedracy, and calibration-of all operational
parameters that affect emissions and serve as input to the predictive monitoring
system, and ensure continuous operation within the certified operating range.

In accerdance with the procedure of § 2.3.1, Appendix B of 40 CHFR Part 75, a RATA
must be performed every six months for each unit while firing its p1ima1y fuel. A

RATA may be performed annally if the relative a.ccuracy of the previous audit is 7.5

percent or less.

For cach of the three successive quarters following the quarter in which initial
certification was conducted, RATA and statistical testing must be conducted for at
least one unit in a category of units in accordance with the procedures outhned for
initial certification vnder Special Condmon No. 11 of this petmit.

Any RATA exceeding 20 percent or siatxs.tical test exceeding the applicable standard
shall be reporied to the appropriate TCEQ Regional Director, and necessary corrective
action shall be taken. :

When an alternative fuel is fired in-a unit, PEMS must be recertified in sccordance
with the certification procedures outiined for initial certification under Special
Condition No. 12 of this permit. Owners or eperators may justify to the satisfaction
of the TCEQ Executive Director that slight changes in fuel composition do not
constitute an alternative fuel. No additional recertification procedures are required if
the unit meets the current monitoring requirements when sw1tc}ung back to the
normal fuel from an aiternate fuel.
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13.

14.

N.  The system is required to provide valid emission predictions for at least 95 percent of
the time that the unit being monitored is operated. The following rules for tuning
without recertification shall be followed:

(1) The model did not ohé:nge fundamentally.
(2) The model continues to operate within the initially-certified operating ranges.

Otherwise, the system must be recertified. Any tuning must be documented and the
records must be made available during any future inspection. '

0. All owners/operators shall develop a quality-assurance plan/manual that insures
continuous and reliable performance of the PEMS. As part of the plan,
owners/operators shall recommend a frequency for calibrating cach sensor whose
readout serves as an input to the model. All sensors, at a minimum, shall be
calibrated as often as recommended by the manvfacturer:

Duxing periods when the emissions monitoring system required by Special Condition

No, 12 is unable to provide valid daia, the standard missing data substitution procedure
provided in 40 CFR §75.33(c) will be used to estimate the NO, and CO emissions usedto
demonstrate compliance with the pounds per hour (Ib/ht) and tons per vear emission limits
for EPNs 1-1 and 2-1. (08/11) -

If the natural gas described in Special Condition No. 7 qualifies as pipeline quality natural
gas, based on a valid contract or tariff sheet, sampling for total sulfor is not required. If fuel
sampling and analysis is nsed to qualify a fuel as pipeline natural gas, sampling must be
conducted annually and whenever the fuel supply changes. Sampling shall be conducted
according to the methods specified in 40 CFR Part 75, Appendix D, Section 2.3.3.1.2 and
2.3.4. The definition of pipeline natural gas is given in 40 CFR §72.2.

1 the natural gas does not mect the definition of pipeline natural gas, the sulfur content of
the natural gas must be sampled daily using the procedures of 40 CER Part 75, Appendix I,
Section 2.3.3. In lien of daily sampling, the holder of this permit may either use the total
sulfur content specified in a contract or tariff sheet as the SO, defanlt emission rate or may
calculate the default SO; emission rate baged on fuel sampling results, according to the
requirements of 40 CFR Part 75, Appendix D, Section 2.3.2.1.1 and Table D-5 in Section
2.3. If fuel sampling and analysis is used to qualify a fuel as natural gas, fuel samples must |
be taken annually and whenever the fuel supply changes.
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15.

16.

The sulfur content of the refinery gas must be sampled hourly, unless a demonstration is

- provided under 40 CFR Part 75, Appendix D, Section 2.3.6 showing that the fuel qualifies

for less frequent (ie. daily or annual) sampling. The demonstration of fuel sulfur
variability may also be used to demonstrate that the fuel qualifies to use a default 30;
emission rate (calculated using Equation D-1hin Segtion 2.3.2.1.1 0of 40 CFR Part 75,
Appendix D), or.an alternate method approved by the EPA for the purpose of reporting
hourly SO, mass emissions. Blackhawle will request approval from the EPA to use
Equation D-4, instead of Equation D-1h, and the 90th percentile value from the fuel sulfur
vatiability study to calculate the default SOy enission rate. If the refinery gas meets the
criteria of Section 2.3.6(b)(1) or (b)(2), and the permit holder elects to use a.default SO,
exnission rate, the el is subject to the annual total sulfur sampling requirement under
Section 2.3.2.4(¢). The sample results must be used in the calculations as stipulated in
Section 2.3.7(b)(3). (08/11)

After the initial demonstration of compliance required in Special Condition No. 11, the
CEMS (or PEMS) required in Special Condition No. 12 and the fuel quality monitoring
tequired in Special Condition Nos, 14 and 15 shall constitute the methods for

" demonstrating continuous compliance with the standards. The CEMS {or PEMS), mass

emission calculations, and the fuel quality monitoring data will be used to evaluate
compliance with the applicable emission limitations of Special Condition Nos. 1, 2, 4 and
7. | ‘

Ammonia Monitoring

17.

The holder of this permit must implement a program and maintain records for an auditory,

" visual, and olfactory leak monitoring pragram to check for ammontia leaks at valves,

flanges, and other accessible connections in the' ammonia system at least once per day.
Repair of all leaks must commence within five hovirs of detection. In addition, TCEQ New
Source Review Disaster Review and U.S. Environmental Protection Agency Risk
Management Planning Guidelines must be followed for any ammonia containers and
handling facilities of a size and configuration to which the regulations apply. (10/06)

Recordkeeping Requirements

18.

-The holder of this permit shall make and-maintain records of: (08/11)

A.  Average hourly NOy, CO, and diluent gas (carbon dioxide or O,) concentrations
monitored pursuant to Special Condition No. 12.
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B.

H.

Calculated emissions of NOy, CO, and SO, in units of the standard using the

procedures and methods provided in 40 CFR Part 75, Appendices D and F, modified
to include CO equations, CEMS (or PEMS) data, and véndor fuel Bty analysis.
Hotrly values shall be cumulatively added during each hour of the month to show
total NOy, CO and SO, emissions for each month. Applicable methods outlined in 40
CFR Part 60, Appendix A may be used as an acceptable substitute for calculating
emissions of NOy, CO and SO,. Records of annual emissions (tons/yr) will be
maintained on a 12-month rolling basis.

Short-term and annuval ammonia (NH;) emission rates shall be calculated using the
site-specific emission factor (Ib NF/MMBtu} determined on the basis of the results
of the December 11, 2002 performance tests of Unit 2, which included duct firing,
Records of emissions will be maintained,

The results of all fuel sampling conducted pursuant to Special Conditions Nos. 14 and
15. If a contract or tariff sheet is used to demonstrate that the natural gas qualifies as
pipeline natural gas, the contract or tariff sheet must be available for inspection.

The results of all stack tests conducted pursnant to Special Condition No. 11.

Hours of operation and foel usage of the turbines and duct burners to demonstrate
compliance with Special Condition No. 8,

Hours of operation with steam injection/power augmentation.

A raw data file of CEMS (or PEMS) data including calibration checks and

adjustments and maintenance performed on these qystcms or devices in a permanent
form suitable for inspection,

Ammenia leak inspections and repaits, in compliance with Special Condition No. 17.
{10/06)

+ These records shall be maintained at the plant site on a five-year rolling retention basis and
shall be made available to representatives of the TCEQ, EPA, or any local air pollution
control agency having jurisdiction upon request.

Reporting Requirements

19. The bolder of this permit shall submit to the EPA Region 6 Office in Dallas and TCEQ
Amarilio Regional Office, periodic reports semi-annually as described in 40 CFR § 60.7.
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Such reports are required for each emission unit which is required to be continuously
monitored pursuant to Speeial Condition No. 12. In addition to the information specified in
40 CFR. 60.7(c), each report shall contain: (08/11)

A. Houi‘s of operation of the facility, a summary of the periods of noncomplying
amissions, CEMS (or PEMS) system percent reliability, and CEMS (or PEMS)
downtimes by cause;

B.  All lincarity check exceedances of greater than +5 percent accuracy; and if a linearity
check fails both the accuracy and mean difference tests, as defined in 40 CFR Part 75,
Appendix A, Section 3.2, an explanation of the corrgction action taken will be.

- reported.

C. Al calibration gas audit (CGA) exceedances of - 15 pcrcent accuracy and the
cotrective 'lcuon taken,

The rep‘orting of excess emissions required by this condition does not relieve the holder of

this permit from the notification requirements of upset conditions or maintenance as
required by Title 30 Texas Administrative Code §§ 101.201 and 101.211.

Dated__August 16, 2011




EMISSION SOURCES - MAXIMUM ALLOWABLE EMISSION RATES

Permit Number 32096 and PSDTX867
This table lists the maximum allowable emission rates and all sources of air contaminants on the applicant’s property
covered by this permit. The emission rates shown are those derived from information submitted as part of the application
for permit and are the maximum rates alfowed for these facilities, sources, and related activities. Any proposed increase
in emission rates may require an application for a modification of the facilities covered by this permit.

Combustion Turbine | NO, - i 184 541
Unit No. 1 (Natural . . : i R
Gas-Fired) & Heat SO, 7 102 _ 146
Recovery Steam O T 194 | 510
1-1 Generator e : - :
JPMa 217 : 01.9
1voc 8.3 340
NH; . 371 152
|Combustion Turbine | NO, ' 184 L &4
¥FUnit No, 2 (Natural - ,
Gas-Fired) & Heat |50z 102 146
Recovery Steam " VVCO - 194 T 510
2-1 Generator I A S s — ) -
{PMyg - 217 | 910
Ivoc 832 34.0
NH, 371 | 152
Fugitives Unloading - i
FUG and Piping Fugitives [VOC ' 0.07 0.31
13

(1) Emission point identification - either specific cquipment designation or emission point nymber from plot plan,
(2) Specific peint source name. For fugitive sources, use area name or fugitive source name.

(3) vOC - volatile organic compounds as defined in Title 30 Texas Administrative Code § 101.1
NQO, - total oxides of nitrogen } :
S0, - sulfur dioxide

PMiq - total particulate matter equal to or less than 10 microns in diameter
CO - carbon monoxide
NH; - fmonia

{4) Compliance with annual emission limits (tons per year) is based on a 12 month rolling period,
(5) Fugitive emissions are an estimate only and should not be considered as a maxinum allowable emission
rate, '

Date: Aupust 16, 2011

Projucl Mumber: 165310






Texas Commission on Environmental Quality

Major NSR Summary Table - Instructions
General:

The Major NSR Summary Table is the resclution of the United States Environmental Protection Agency’s
(EPA) objection to Incorporation by Reference (IBR)} of major New Source Review (NSR) in Title V Site
Operating Permits (SOP). This table must be submitted for every major NSR permit held at a site or
application area. The purpose of this form is to identify monitoring, recordkeeping, reporting, and testing
(MRRT) requirements for each emission point as reflected on the Maximum Allowable Emission Rate Table
(MAERT). The Major NSR Summary Table follows the general format of the MAERT found in the major NSR
permit, with three additional columns. The MRRT columns must include any special condition number(s)
which contain the indicated requirement for the specified emission point. The remaining columns must be
populated as they appear in the most recently issued MAERT, All necessary footnotes from the MAERT should
be included after the table.

The Major NSR Summary Table must be submitted electronically in Word format upon request from the
permit reviewer. The table has been specifically formatted to merge into the Title V 8OP. Please do not make
any changes to the formatting, size or orientation of the table, as these changes will cause problems with the
document merge.

Note: The Major NSR Summary Table cannot be used to change underlying NSR conditions, emission limits,
or to add MRRT. Changes to underlying NSR conditions, emission limits, or the addition of MRRT are
changes to the major NSR permit and should be handled through an appropriate NSR application process.

When completing the table, consider the following:

® Include any special conditions which reference state or federal regulations with relevant requirements
such as 40 CFR Part 60, 40 CFR Part 61 or 40 CFR Part 63 (NSPS, NSHAP or MACT)

» A condition, which requires monitoring or testing with a reporting or notification requirement implies
recordkeeping even if records are not stated in the condition.

° Include the special condition numbers for one-time tests, which have been completed.
Include special conditions, which establish, monitor or test a parameter used in the calculation of an
emission rate and indirectly monitor an emission souree such as annual leak testing of tank trucks, rail
cars, or marine vessels,

» List only the special condition number which applies. Subparagraph designations or text describing the
special condition should not be included with the condition number.

Specific:

The permit numbers and issuance date must be included in the header of the form. Enter the 30 TAC Chapter
116 permit (XXXX) and associated Prevention of Significant Deterioration (PSD) permit number
(PSDTXX¥XXXX) or Nonattainment (NA) permit number (NXXXXX) held for the application area. Enter the
most recent issuance date (MM/DD/YYYY) for the permit.

Emission Point Number: Enter the emission point no. as identified on the applicable MAERT.

Source Name: FEnter the source name as identified on the applicable MAERT.

Air Contaminant Name: Enter the air contaminant name as identified on the applicable MAERT.

TCEQ-20648 {Revised 02/13) Major NSR Summary Table — Instructions
This form is for use by facilities subject to air quality permit requirements and may be
revised periodically. {APDG 6103v1) Page1of3



Major NSR Summary Table — Instructions

Emission Rates: Enter the emission rates (Ib/hr) and (TPY) as identified on the applicable MAERT.

Monitoring and Testing Requirements: Enter the special condition number requiring monitoring of the
relevant emission point against the applicable emission rate and/or testing in conjunction with the control
standard, emission limit, operations of control equipment, or monitoring equipment of this emission rate.
Also, enter the special condition number requiring any monitoring and/or testing of specific parameters used
to calculate an emission rate.

Recordkeeping Requirements: Enter the special condition number requiring recordkeeping of the
relevant emission point against the applicable emission rate. Also, include the special condition number
requiring recordkeeping for any parameter used in the calculation of an emission rate.

Reporting Requirements: Enter the special condition number requiring reporting of the relevant point
against the applicable emission rate.

Footnotes: Include all necessary footnotes from the MAERT.

TCEQ-20648 (Revised 02/13) Major NSR. Sumumary Table - Instructions
This form is for use by facilities subject to air quality permit requirements and may he
revised periodically. (APDG 6103v1) Papgezof 3
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Buddy Garcia, Chairman

Larry R. Soward, Commissioner

Bryan W, Shaw, Ph.D., Commissioner
Mark R. Vickery, P.G., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

November 17, 2008

MR DAVID L. COKE

PROJECT GENERAL MANAGER

BORGER ENERGY ASSOCIATES LP

STE 310

7001 BLVD 26

NORTH RICHLAND HILLS TX 76180-8813

Re; - Effective Permit Approval
Renewal
Permit Number: Q1753
Borger Edergy Associates, L.P.
Blackhawk Power Plant
Borger, Hutchinson County
Regulated Entity Number; RN100217298
Customer Reference Number: CN600129092
Account Number: HW-0081-]

Dear Mr. Coke:

The effective federal operating permit (FOP) for Borger Energy Associates, L.P., Blackhawk
Power Plant, is enclosed, This FOP constitutes authority to operate the emission units identified

in the FOP application.

All site operating permits are subject to public petition for 60 days following the expiration of
the 45-day U.S. Environmental Protection Agency (EPA) review, The public petition period for
the FOP extends from October 25, 2008 until December 23, 2008. If the EPA receives a valid
petition and objects to the above-referenced permit, you will be notified promptly by the Texas
Commission on Environmental Quality (TCEQ).

1t should be noted that from the date of this letter Borger Energy Associates, L.P., Blackhawk
Power Plant, must operate in accordance with the requirements of Title 30 Texas Administrative
Code Chapter 122 (30 TAC Chapter 122) and the FOP, Some of the terms and conditions
contained in the FOP include recordkeeping conditions, reporting conditions (which includes
deviation reporting), and compliance certification conditions. All reports, along with any
questions regarding the reports, shall be forwarded to the Texas Commission on Environmental
Quality Amarillo Regional Office, 3918 Canyon Drive, Amarillo, Texas 79109-4933,

EXHIBIT 4
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Mr. Da_vid L. Coke
Page 2
November 17, 2008

Consistent with 30 TAC Chapter 122, Subchapter C, the permit holder shall submit an
application to the Air Permits Division (APD) for a revision to an FOP for those activities at a
site which change, add, or remove one or more POP terms or conditions. The permit holder shall
also submit an application to the APD for 2 revision to a permit to address the following: the
adoption of an applicable requirement previously designated as federally enforceable only; the
promulgation of a new applicable requirement; the adoption of a new state-only requirement; or

a change in a state-only designation.

Thank you again for your cooperation in this matter. If you have questions concremi,ng_ the
review or this notice, please contact Mr, Chuck Lowary, P.E., at (512) 239-1263.

This action is taken under authbrity delegated by the Executive Di,rectof of the TCEQ.

Sincerely,

A). b

Richard A. Hyde, P.E., Director

Air Permits Division '

Office of Permitting, Remediation, and Registration
Texas Commission on Environmental Quality

RAH/ECL/ssl
ce: Mr. Jim Cumbest, Environmental, Héalth, and Safety Coor&inator; Borger Energy
Associates, I.P,, Borger
Mr, John Hudspeth, P.E., V-Tech Environmental Services, Lubbock
Air Section Manager, Region 1 - Amarillo
Enclosure: Bffective Permit

ce: Air Permit Section Chief, U.S. Environmental Protection Agency, Region 6, Dallas

Project Number: 11544



FEDERAL OPERATING PERMIT

A FEDERAL OPERATING PERMIT IS HEREBY ISSUED TO
Borger Energy Associates, L.P.
AUTHORIZING THE OPERATION OF

Blackhawk Power Plant
Electric Services

LOCATED AT
Hutchinson County, Texas
Latitude 35°41'46" Longitude 101°21'36"
Regulated Entity Number: RNIOOZI 7298

This permit is issued in accordance with and subject to the Texas Clean Air Act (TCAA),
Chapter 382 of the Texas Health and Safety Code and Title 30 Texas Administrative Code
Chapter 122 (30 TAC Chapter 122), Federal Operating Permits. Under 30 TAC Chapter 122,
this permit constitutes the permit holder’s authority to operate the site, emission units, and
affected sources listed in this permit. Operations of the site, emissjon units, and affected sources
listed in this permit are subject to all additional rules or amended rules and orders of the
Commission pursuant to the TCAA. ' :

This permit does not relieve the permit holder from the responsibility of obtaining New Source
Review authorization for new, modified, or existing  facilities in accordance with
30 TAC Chapter 116, Control of Air Pollution by Permits for New Construction or Modification.

The site, emission units, and affected sources authorized by this permit shall be :-opera_ted in
accordance with 30 TAC Chapter 122, the general terms and conditions, special terms and
conditions, and attachments contained herein.

This permit shall expire five years from the date of issuance. The renewal requirements
specified in 30 TAC § 122.241 must be satisfied in order to renew the authorization to operate
the site, emission units, and affected sources.

Permit No:_Q1753 Issuance Date:__November 17, 2008

M ZUsChr

For the Commission
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GENERAL TERMS AND CONDITIONS

The permit holder shall comply with all terms and conditions contained in 30 TAC §122.143
(General Terms and Conditions), 30 TAC § 122.144 (Recordkeeping Terms and Conditions),
30 TAC §122.145 (Reporting Terms and Conditions), and 30 TAC § 122.146 (Compliance
Certification Terms and Conditions).

If the permit holder chooses to demonstrate that this permit is no longer required, a written
request to void this permit shall be submitied to the Texas Commission on Environmental
Quality (TCEQ) by the Responsible Official in accordance with 30 TAC § 122.161(e). The
permit holder shall eomply with the permit’s requirements, including compliance certification
and deviation reporting, until notified by the TCEQ that this permit is voided.

The permit holder shall comply with 30 TAC Chapter 116 by obtaining a New Source Review
authorization prior to new construction or modification of emission units loeated in the area
covered by this pennlt

All reports. required by this permit shall be forwarded to the TCEQ Central Office and to the
TCEQ Regional Office for your site. Reports submitted must include a cover letter which
identifies the following information: company name, TCEQ regulated entity number, site name,
area name (if applicable), dnd Adir Permits Division permit number.

SPECIAL TERMS AND CONDITIONS:

Emission Limitations and Standards, Monitoring and Testing, and Recordkeeping and
Reporting:

I. Permit holder shall comply with the following requirernents:

A. Emission units (including groups and processes) in the Applicable Requirements
Summary attachment shall meet the limitations, standards, equipment
specifications, monitoring, recordkeeping, reporting, testing, and other
requirements listed in the Applicable Requirements Summary attachment to
assure compliance with the permit.

B. The textual description in the colummn titled “*Textual Description” in the
Applicable Requirements Summary attachment is not enforceable and is not
deemed as a substitute for the actual regulatory language. The Textual
Description is provided for information purposes only.

C. A citation listed on the Applicable Requirements Summary attachment, which has
a notation [(] listed before it, shall include the referenced section and subsection
for all commission rules, or paragraphs for all federal and state regulations and all
subordinate paragraphs, subparagraphs and clauses, subclauses, and items
contained within the referenced citation as applicable requirements.

Renewal - Effective Page 1



The permit holder shalt comply with the following sections of 30 TAC Chapter 101
{General Air Quality Rules): '

A,

H

L
J.

Title 30 TAC § 101.1 (relaling to Definitions), insofar as the terms defined in this
section are used to define the terms used in other applicable requirements

Title 30 TAC § 101.3 (relating to Circumvention)

Title 30 TAC § 101.8 (relating to Sampling), if such action has been requested by
the TCEQ :

Title 30 TAC §101.9 (relating to Sampling Perts), if such action has been
requested by the TCEQ ‘

Title 30 TAC § 101.10 (relating to Emissions Inventory Requirements)

Title 30 TAC §101.201 (relating to’ Emission Event Rep,oﬁing and
Recordkeeping Requirements) '

Title 30 TAC §101.211 (relating to Scheduled Maintenance, Startup, and
Shutdown Reporting and Recordkeeping Requirements) :

Title 30 TAC § 101.221 (relating to Operational Requiréments)
Title 30 TAC § 101.222 (relating to Demonstrations)

Title 30 TAC § 101.223 (relating to Actions to Reduce Excessive Emiésions)

Permit holder shall compiy with the following requirements of 30 TAC Chapter 111

A

For stationary vents ‘with a flow rate of less than 100,000 -actual cubic feet per
minute and constructed after January 31, 1972 that are not listed in the Applicable
Requirements Summary attachment, the permit holder shall comply with the
following requirements: :

i) Title 30 TAC § 111.111(a)}(1)(B) (relating to Requirements for Specified
Sources) _ '

@)  Title 30 TAC § 111.111(a)X1)(E)
Gii)  Title 30 TAC §§ 111.111()(1)(E)(), (i), i), or (iv)

(iv) For emission units with ven emissions subject to 30 TAC
§ 111.111(a)}(1)(B), complying with 30 TAC § 111111 XF)GD), (1),
or (iv), and capable of producing visible emissions from {but not limited
to) particulate matter, acid gases, and NOy, the permit holder shall also
comply with the following periodic monitoring’ requirements for the
purpose of ammual cornpliance certification under 30 TAC § 122.146.

Renewal - Elfective Page2



These periodic monitoring requirements do not apply to vents that do not
emit visible emissions such as vents that emit only VOC or vents that
provide passive ventilation, such as plumbing vents; or vents that are
subject to the emission limitation of 30 TAC § 111.111{(a)}(1)(B) and
Compliance Assurance Monitoring, as specified in the attached
“Applicable Requirements Summnary” and “Additional Monitoring
Requirements:”

1.

An observation of stationary vents from emission units in
operation shall be conducted at least once during each calendar
quarter unless the emission unit is not operating for the entire
quarter. :

For stationary vents from a combustion source, if an aliemative to
the nommally fired fuel is fired for a porjod greater than or equal to

- 24 consecutive hours, the permit holder shall conduct an

observation of the stationary vent for each such period to
determine if visible emissions are present. 1f such period is greater
than 3 months, observations shall be conducted onee during each
quarter, Supplementing the normally fired fuel with natural gas or

* fuel gas to increase the net heating value to the minimum required

value does not constitute creation of an alternative fuel.
Records of all observations shall be maintained.

Visible emissions observations of emission units operated during
daylight hours shall be conducted no sarlier than one hour afier

- sunrise and no later than one hour before sunset. Visible emissions

observations of emission units operated only at night must be made
with additional lghting and the temporary installation of
contrasting backgrounds. Visible emissions observations shall be
made during times when the activities described in 30 TAC
§ 111.171(a)(1)(E) are not taking place. Visible emissions shall be
determined with each stationary vent in clear view of the observer.
The observer shall be at least 15 feet, but not more than 0.25 mile,
away from each stationary vent during the observation. For
outdoor locations, the observer shall select a position where the
sun is not directly in the observer’s eyes. When condensed water
vapor is present within the plume, as it emerges from the emissions
outlet, observations must be made beyond the point in the plume at
which condensed water vapor is no longer visible. When water
vapor within the plume condenses and becomes visible al a
distance from the emissions outlet, the observation shall be
evaluated at the outlet prior to condensation of water vapor. A
certified opacity reader is not required for visible emissions
observations,

Renewal - Effective Page 3



S. Compliance Certification:

{a) If visibie emissions are not present during the observation,
the RO may certify that the source is in compliance with
the applicable opacity requiement in  30TAC
§§ 111.111{a)(1) and (a)(1)}(B).

(b)  However, if visible emissions are present during the
observation, the permit holder shall either st this
occurrence as a deviation on the next deviation report as
required under 30 TAC §122.145(2) or conduct the
appropriate  opacity test specified in 30 TAC
§111,111(a)(1XF) to determine if the source is in
compliance with the opacity requirements. If an opacity
test is performed and the source is determined to be in
compliance, the RO may certify that the source is in
compliance with the applicable opacity requirement.
However, if an opacity test.is performed and the source is
determined to be out of compliance, the permit holder shall -
list this occurrence as a deviation on the next deviation
report as required under 30 TAC § 122.145(2). The opacity
test must be performed by a certified opacity reader,

(©) Some vents may be subject to multiple visible emission or
monitoring requirements.  All credible - data must be
considered when certifying compliance with . this
requirement even if the observation or monitoring was
performed to demonstrate compliance with a different
requirement,

For visible emissions from a building, enélosed facility, or- other structure; the
permit holder shall comply with the following requirements: :

ity

(i)
(iif)

Title 30 TAC § 111.111(2)(7)(A) (relating to Requirements for Specified
Sources) ' '

Title 30 TAC § 111.111(a)(7)(B)(i) or (1)

For a building containing an air emission source, enclosed facility, or
other structure containing or associated with an air emission source subject
to 30TAC §111L111()7)(A), complying with 30 TAC
§8 111.111(¢a)7)(B)(i) or (ii), and capable of producing visible emissions
from (but not limited to) particulate matter, acid gases, and NQO,, the
permit halder shall also comply with the following periodic monitoring
requirements for the purpose of annual compliance certification under
30 TAC § 122.146:

R anawnsh - Fifartive Paped



An observation of visible emissions from a building containing an
air emission source, enclosed facility, or other structure containing
or associated with an air emission source which is required to
comply with 30 TAC § 111.111(a)(7)(A) shall be conducted at
least once during each calendar quarter unless the air ernission
source or enclosed facility is not operating for the entire quarter.

Records of all observations shall be maintained,

Visible emissions observations of air emission sources or enclosed
facilities operated during daylight hours shall be conducted no
earlier than one hour after sunrise and no later than one hour before
sunset. Visibie emissions observations of air emission sources or
enclosed facilities operated only at night must be made with
additional lighting and the temporary installation of contrasting
backgrounds. Visible emissions shall be determined with each
emissions outle! in clear view of the observer. The observer shall
be at least 15 feet, but not more than 0.25 mile, away from each
emissions outlet during the observation. For outdoor locations, the
observer shall select a position where the sun is not directly in the
observer’s eyes. When condensed water vapor is present within
“the plume, as it emerges from the emissions outlet, observations
must be made beyond the point in the plume at which condensed
water vapor is no longer visible. When water vapor within the
plume condenses and becomes visible at a distance from the
emissions outlet, the observation shall be evaluated at the outlet
prior to condensation of water vapor. A certified opacity reader 18
not reqmred for v1s1ble emissions observahons

Compliance Certification:

(a) If visible emissions are not present during the observation,
the RO may certify that the source is in compliance with
the applicable opacity reguirement in 30TAC
8§ 111.111(a)(7) and (2)(7)(A).

(b)  However, if visible emissions are present during the
observation, the permit holder shall either list this
occurrence as a deviation on the next deviation report as
required under 30 TAC §122.145{(2) or conduct the
appropriate  opacity test specified in 30 TAC
§ 111.111(a)(7¥B) to determine if the source 15 in
compliance with the opacity requirements. If an opacity
test is performed and the source is determined to be in
compliance, the RO may certify that the source is in
compliance with the applicable opacity requirement.
However, if an opacity test is performed and the source is
determined to be out of compliance, the permit holder ghall

Renewal - Effective Page 5



list this occurrence as a deviation on the next deviation
report as required under 30 TAC § 122.145(2). The opacity
test must be performed by a certified opacity reader.

For visible emissions from all other sources not specified in 30 TAC
§§ 111,111(a)(1), (4), or (7); the permit holder shall comply with the following
requirements:

(1) Title 30 TAC § 111.111(a)(8)(A) (relating to Requirements for Specified
Sources)

Gi)  Title 30 TAC §§ 111.111()(B)B)) or (ii)

(i) For a source subject to 30 TAC §111.111(a)(8)(A), complying with
30 TAC §§ 111.111(a)()(B)({) or (ii), and capable of producing visible
emissions from (but not lmited to) particulate matter, acid pases, and
NO,, the permit hoider shall also comply with the following periodic
monitoring requirements _for . the purpese of annual compliance
certification under 30 TAC § 122.146: --

1. . An obscrvation of visible emissions from a source which is
required” to comply with 30 TAC§ 111.111(2)}8)(A) shall be
conducted at least once during each calendar quarter unless the
source is not operating for the entire quarter.

2, Records of all observations shall be maintained.

3. Visible emissions observations of sources operated during daylight
hours shall be conducted no carlier than one hour after sunrise and
no later than one hour before sunset. Visible emissions
observations of sources operated only at night must be made with
additional lighting and the temporary installation of contrasting
backgrounds. Visible emissions shall be determined with each
soutce in clear view of the observer. The observer shall be at least
15 feet, but not more than 0.25 mile, away from each source during
the observation. For outdoor locations, the observer shall select a
position where the sun is not directly in the observer’s eyes. When
condensed water vapor is present within the plume, as it emerges
from the emissions outlet, observations must be made beyond the
point in the plume at which condensed water vapor is no longer
visible. When water vapor within the plume condenses and
becomes visible at a distance from the emissions outlet, the
observation shall be evaluated at the outlet prior to condensation of

“water vapor, A certified opacity reader is not required for visible
emissions observations.

4. Compliance Certification:
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(a) If visible emissions are not present during the observation,
the RO may certify that the source is in compliance with
the applicable opacity requirement in 30 TAC
§§ 111.111{a)(8) and (a)(8)} A).

(b)  However, if visible emissions are present during the
observation, the permit holder shall either list this
occurrence as a deviation on the next deviation report as
required under 30 TAC §122.145(2) or conduct the

- appropriate opacity test specified in 30 TAC
§111.111{a)(8)(B) to determine if the source is in
compliance with the opacity requirements. If an opacity
tegt is performed and the source is determined to be in
compliance, the RO may certify ‘that the source is in
compliance with the applicable opacity requirement.
However, if an opacity test is performed and the source is
determined te be out of compliance, the permit holder shall
list this oceprrence as a deviation on the mext deviation
report as required under 30 TAC § 122.145(2). The opacity
test must be performed by a certified opacity reader.

D. Certification of opacity readers determining opacities under Method 9 (as outlined
in 40 CFR Part 60, Appendix A} to comply with opacity monitoring réquirements
shall be accomplished by completing the Visible Emissions Evaluators Course, or
approved agsncy equivalent, no more than 180 days before the opacity reading.

E. For emission units with contributions from uncombined water, the permit holder
shall comply with the requirements of 30 TAC § 111.111(b).

F. Emission limits on nonagricultural processes, except for the steam generators
specified in 30 TAC § 111.153, shall comply with the following requirements:

(1) Emissions of PM from any source may not exceed the allowable rates as -
required in 30 TAC § 111.151(a) (relating to Allowable Emissions Limits}

(i)  Sources with an effective stack height (hc) less than the standard effective
stack height (F.), must reduce the allowable emission level by multiplying
it by [ho/H]? as required in 30 TAC § 111.151(b)

(jiiy  Effective stack height shall be calculated by the equation specified in
30 TAC § 111.151(c)

4, The permit holder shall comply with the following requirements for units subject to any
subpart of 40 CFR Part 60, unless otherwise stated in the applicable subpart:

A, Title 40 CFR § 60.7 (relating to Notification and Recordkeeping).
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H.

Title 40 CFR § 60.8 {relating to Performance Tests)

Title 40 CFR §60.11 (relating to Compliance with Standards and Maintenance
Requirements)

Title 40 CFR § 60.12 (relating to Circumvention)

Title 40 CFR'§ 60.13 (relating to Monitoring Requirements)
Title 40 CFR § 60.14 (relating to Modification)

Title 40 CFR § 60.15 (relating to Reconstruction)

Title 40 CFR §60.19 (relating to General Notification and Reporting
Requirements)

Additional Monitoring Requirements

5.

Unless otherwise specified, the permit holder shall comply with the compliance assurance

monitoring requirernents as specified in the attached “CAM Summary” upon issuance of
the permit. In addition, the permit holder shail comply with the following:

A.

D.

The permit holder shall comply with the tefms and conditions contained in
30 TAC § 122.147 (Géneral Terms and Conditions for Compliance - Assurance
Monitoring). ' ' '

The permit holder shall teport, consistent with the averaging time identified in the”
“CAM Summary,” deviations as defined by the deviation limit in the “CAM
Summary.” Any monitoring data below a minimum limit or above a maximum
limit, that is collected in accordance with the requirements specified in 40 CFR
§ 64.7(c), shall be reported as a deviation. Deviations shall be reported according
to 30 TAC § 122.145 (Reporting Terms and Conditions). '

The permit holder may elect to collect monitoring data on a more frequent basis
and average the data, consistent with the averaging time specified in the “CAM
Summary,” for purposes of determining whether a deviation has occurred.
However, the additional data points must be collected on a regular basis. In no
event shall data be collected and used in particular instances in order to avold
reporting deviations. All monitoring data shall be collected in accordance with
the requirements specified in 40 CFR § 64.7(c).

The permit holder shall operate the monitoring, identified in the attached “CAM
Summary,” in accordance with the provisions of 40 CFR § 64.7.

The permit holder shall domply with the periodic monitoring requirements as specified 1n
\he attached “Periodic Monitoring Summary” upon issuance of the permit. Except for, as
applicable, monitoring malfunctions, associated repairs, and required quality assurance or
control activities (including, as applicable, calibration checks and required zero and span
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adjustments), the permit holder shall conduct all monitoring in continuous operation (or
shall collect data at all required intervals) at all times that the pollutant-specific emissions
unit is operating. The permit holder may elect to collect monitoring data on a more
frequent basis and average the data, consistent with the averaging time specified in the
“Periodic Monitoring Summary,” for purposes of determining whether a deviation has
occurred. However, the additional data points must be collected on a regular basis. In no
event shall data be collected and used in particular instances to avoid reporting
deviations. Deviations shall be reported according to 30 TAC § 122.145 (Reporting
Terms and Conditions}.

New Source Review Authorization Requirements

7.

Permit holder shall comply with the requirements of New Source Review authorizations
issued or ¢laimed by the permit holder for the permitted area, including permits, permits
by rule, standard permits, flexible permits, special permits, permits for existing facilities
including Voluntary Emissions Reduction Permits and Electric Generating Facility
Permits issued under 30 TAC Chapter 116, Subchapter I, or special exemptions
referenced m the New Source Review Authorization References attachment, These

requirements: ‘

A, Are incorporated by reference into this permit as applicable requirements

B. Shall be located with this operating permit
C. Are not eligible for a permit shicld

The permit holder shall comply with the general 'requircmenté of 30 TAC Chapter 106, -
Subchapter A or the general requirements, if any, in effect at the time of the claim of any
PBR. ' ’ '

Compliance Requirements

9.

10.

The permit holder shall eertify compliance with all permit terms and conditions using, at
a minimum (but not limited to) the continwous or intermittent compliance method data
from monitoring, recordkeeping, reporting, or testing required by the permit and any
other credible evidence or information. The certification period may not exceed
12 months and the certification must be submitted within 30 days after the end of the
period being certified. ' '

Use of Discrete Emission Credits to Comply with Applicable Requirements:

Al Unless other wise prohibited, the permit holder may use discrete emission credits
to comply with the following applicable requirements listed elsewhere in this
permit:

6} Title 30 TAC Chapter 115
(i)  Title 30 TAC Chapter 117
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(iii)  If applicable, offsets for Title 30 TAC Chapter 116
(iv)  Temporarily exceed state NSR permit allowables

B. The permit holder shall comply with the following requirements in order to use
the credit to comply with the applicable requirements:

(i) The permit holder must notify the TCEQ according to 30 TAC
§ 101.376(d)

(i)  The discrete emission oredits to be used must meet all the geographic,
timeliness, applicable pollutant type, and availability requirements listed
in 30 TAC Chapter 101, Subchapter H, Division 4

(iii) The executive director has approved the use of the diserete ernission
credits according to 30 TAC § 101.376(d)(1 )(A)

(iv} - The pe-rhﬁt holder keeps records of the use of credits towards compliance
with the applicable requirements in accordance with 30 TAC § 101.372(h)
and 30 TAC Chapter 122

Risk Management Plan

11.

For processes subject to 40 CFR Part 68 and specified in 40 CFR § 68.10, the permit
holder shall comply with the requirements of the Accidental Release, Prevention
Provisions in 40 CFR Part 68. The permit holder shall submit to the appropriate agency
either a compliance schedule for meeting the requirements of 40 CFR Part 68 by the date
provided in 40 CFR § 68.10(a), or as part of the compliance certification submitted under
this permit, a certification statement that the source is in compliance with ali
requirements of 40 CFR Part 68, including the registration -and submission of a risk -
management plan. ' o

Permit Location

12..

The permit holder shall maintain a copy of this permit and records related to requitements
listed in this permit on-site.

Permit Shield (30 TAC § 122.148)

13.

A permit shield is granted for the emission units, groups, or processes specified in the
attached “Permit Shield.” Compliance with the conditions of the permit shall be deemed
compliance with the specified potentiaily applicable requirements or specified potentially
applicable state-only requirements listed in the attachment “Permit Shield.” Permit shield
provisions shall not be medified by the executive dircctor until notification is provided to
the permit holder. No later than 90 days after notification of a change ina determination
made by the executive director, the permii holder shall apply for the appropriate permit
revision to reflect the new determination. Provisional terms are mot eligibie for this
permit shield. Any term or condition, under a permit shield, shall not be protecied by the



permit shield if it is replaced by a provisional term or condition or the basis of the term
and condition changes. :

Acid Rain Permit Requirements

4.

For Unit 1 and Unit 2 {(identified in the Certificate of Representation as 001 and 002),
located at the affected source identified by ORIS/Facility code (55064}, the designated
representative and the owner or operaior, as applicable, shall comply with the following
Acid Rain Permit requirements. '

A

General Requirements

®

(i)

(iif)

(iv)

),

Under 30 TAC § 122.12(1) and 40 CFR Part 72, the Acid Rain Permit
requirements contained here are a separable poertion of the Federal
Operating Permit (FOP) and have an independent public comment process
which may be séparate from, or cornbined with the FOP.

The owner and operator shall comply with the requirements of
40 CFR Part 72 and 40 CFR Part 76. Any nencompliance with the Acid
Rain Permit will be considered noncompliance with the FOP and may be
subject to enforcement action.

The owners and operatoys of the affected source shall operate the source
and the unit in compliance with the requirements of this Acid Rain Permit

and all other applicable State and federal requirements.

The owners and operators of the affected source shall comply with the
General Terms and Conditions of the FOP that incorporates this Acid Rain
Permil. . '

‘The term for the Acid Rain permit shall commence with the isspance of
the FOP that incorporates the Acid Rain permit and shall be run
concurrent with the remainder of the term of the FOP. Renewal of the
Acid Rain permit shall coincide with the renewal of the FOP that
incorporates the Acid Rain permit and subsequent terms shall be no more
than five years from the date of renewal of the FOP and run concurrent
with the permit term of the FOP.

Monitoring Requirements

(B

(i)

The owners and operators, and the designated representative, of the
affected source and each affected unit at the source shail comply with the
monitoring requirements contained 40 CFR Part 75.

The emissions ,measurements recorded and reported in accordance with
40 CFR Part 75 and any other credible evidence shall be used to determine
compliance by the affected source with the acid rain emissions limztations
and emissions reduction requirements for SOy and NOy under the ARP.
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(iii)

The requirements of 40 CFR Part 75 shall not affect the responsibitity of
the owners and operators lo monitor emission of other pollutants or
other emissions characteristics at the unit under other applicable
requirements of the FCAA Amendments (42 U.S.C. 7401, as amended
November 15, 1990) and other terms and conditions of the operating
permit for the source.

SO, emissions requirements

(1)
(i)

(ii1)

v)

v)
(vi)

(vii)

The owners and operators of each source and each affected umt at the
source shall comply with the applicable acid rain emissions limitations for
SOz. '

As of the allowance transfer deadline the owners and operators of the
affected source and each affected umit at the source shall hotd, in the
units’s compliance subaccount, allowances in an amount not less than the
total annual emissions of SO, for the previous calendar year. '

Each ton of 8O, emitted in excess of the acid rain emissions limitations
for SO, shall constitute a separate violation of the FCAA amendments.

An affected unit shall be subject to the requiréments under (i) and (ii) of . -
the SO, emissions requirements as follows:

[, Stating January 1, 2000, an affected it under 40 CFR
§ 72.6(a)(2), or .
2. Starting on the later of January 1, 2000 or the. deadline for monitor

certification under 40 CFR Part 75, an affected unit under
40 CFR § 72.6(2)(3). : <

Allowances shall be held in, deducted from, or transferred into or among
Allowance Tracking System accounts in accordance with the requirements
of the ARP.

An allowance shall not be deducted, for compHance with the requirements
of this permit, in a calendar year before the year for which the allowance
was allocated. '

An allowance allocated by the EPA Administrator or under the ARP is a
limited authorization to emit SO, in accordance with the ARP. No
provision of the ARP, Acid Rajn permit application, this Acid Rain
Permit, or an exemption under 40 CFR §§ 72.7 or 72.8 and no provision of
law shall be construed to limit the authority of the United States to
terminate or limit such authonzation.



(viii) An allowance allocated by the EPA Administrator under the ARP does not
constitute a property right. -

NO, Emission Requirements

)] The owners and operators of the source and each affected unit at the
source shall comply with the applicable acid rain emissions limitations for
NO, under 40 CFR Part 76.

Excess emissions reguirements for SO; and NO.

(1) The designated representative of an affected unit that has excess emissions
in any calendar year shall submit a proposed offset plan, as required under
40 CFR Part 77, ‘

(i)  If an affected source has excess emissions in any calendar year shall, as
required by 40 CFR Part 77:

"L Pay, without demand, the penalty required and pay, upon demand,
the interest on that penalty. -

2. Comply with the terms of an approved offset plan.
Recordkeeping and Reporting Requirements

(1) Unless otherwise provided, the owners and operators of the affected
source and each affecied unit at the source shall keep on-site at the source
each of the following documents for a period of five years from the date
the document is created. This period may be exiended for cause, at any
time before the end of five years, in writing by the permitting authority or
the EPA Administrator. '

1. The certificate of representation for the designated representative
for the source and each affected wnit and all documents that
demonstrate the truth of the statements in the certificate of
representation, in accordance with 40 CFR § 72.24; provided that
the certificate and documents shall be retained on-site at the source
beyond such 5-year period untl such documents are superseded
because of the submission of a new certificate of representation
changing the designated representative.

2. All emissions monitoring information, in accordance with
40 CFR Part 75, provided that to the extent that 40 CFR Part 75
provides for a three-year period for recordkeeping (rather than a
five-year period cited in 30 TAC § 122.144), the three-year petiod
shall apply.
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(ii)

Copies of all reports, compliance certifications, and other
submissions and ali records made or required under the ARP or
relied upon for compliance certification.

[}

4. Copies of all documents used to complete a acid rain permit
application and any other submission under the ARP or to
demonstrate compliance with the requirernents of the ARP.

The designated representative of an affected source and each affected unit
al the source shall submit the reports required under the ARP in¢luding
those under 40 CFR Part 72, Subpart I and 40 CFR Part 75.

Liability

®

(i)

(i)
(iv)

)

(vi)

Any person who knowingly violates any requirement or prohibition of the
ARP, a complete acid rain permit application, an a 72.8, including any
requirement for the payment of any penalty owed to the United States,
shall be subject to enforcement pursuant to FCAA § 113(c). )

Any person who knowingly makes a false, material statement in any
record, submission, or report under the ARP shall be subject to criminal
enforcement pursuant to FCAA § 113(c) and 18 U.5.C. 1001,

No permit revision shall excuse any violation of the requirements of the
ARP that occurs prior to the date that the revision takes effec.t.

The affected source and each affected unit shall meet the requlrements of
the ARP contained in 40 CFR Parts 72 through 78

Any provision of the ARP that applies to an affected source or the
designated representative of an affected source shall also apply to the
owners and operators of such source and of the affected units at the

SOUrce.

Any provision of the ARP that applies to an affected unit (including a
provision applicable to the. DR of an affected 1init) shall also apply to the
owners and operators of such umit.  Except as provided under
40 CFR § 72.44 (Phase 1l repowering extension plans) and 40 CFR
§ 76.11 (NO, averaging plans), and except with regard to the requirements
applicable to units with a common stack under 40 CFR Part 75 (including
40 CFR §§ 75.16, 75.17, and 75.18), the owners and operators and the DR
of one affected unit shall not be liable for any violation by any other
affected unit of which they are not owners or operators or the DR and that
is located at a source of which they are not owners or operators or the DR.




(vil)  Each violation of a provision of 40 CFR Parts 72, 73, 74, 75, 76, 77, and
78 by an affected source or affected unit, or by an owner or operator or
DR of such source or unil, shall be a separate viclation of the FCAA

Amendments.

H. Effect on other authorities. No provision of the ARP, an acid rain permit
application, an acid rain permit, or an exemption under 40 CFR §§ 72.7 or 72.8

shall be construed as:

(i) Except as expressly provided in Title IV of the FCAA Amendments,
exempting or excluding the owners and operators and, to the extent
applicable, the DR of an affected source or affected unit from compliance
with any other provision of the FCAA Amendments, including the
provisions of Title I of the FCAA Amendments relating to applicable
National Ambient Air Quality Standards or State Implementation Plans

{i1)  Limiting the number of allowances a upit can hold; provided, that the
number of allowances held by the unit shall not affect the source’s
obligation to comply with any other provigions of the FCAA Amendments

(ni)  Requiring a change of any kind in any state law regulating electric utility
rates and charges, affecting any state law regarding such state regulation, -
or limiting such state regulation, including any prudence review
requirements under such state law

(iv)  Modifying the Federal Power Act or affecting the authority of the Federal -
Energy Regulatory Commission under the Federal Power Act; or, -

(v) Interfering with or impairing any program for competitive bidding for
power supply in a state'in which such program is established

I The number of SO, allowances allocated by the EPA in 40 CFR Part 73 is
enforceable only by the EPA Administrator.

Clean Air Interstate Rule Permit Requirements -

15.

For Unit 1 and Unit 2 (identified in the Certificate of Representation as 001 and 002),
located at the site identified by ORIS/Facility code (55064), the designated representative
and the owner or operator, as applicable, shall comply with the following Clean Air
Interstate Rule (CAIR) Permit requirements. Unti} approval of the Texas CAIR SIP by
EPA, the permit holder shall comply with the equivalent requirements of 40 CFR Part 97
in place of the referenced 40 CFR Part 96 requirements in the Texas CAIR permit and
30 TAC Chapter 122 requirements.

A. General Requirements
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(1)

(1)

(i)

(iv)

Under 30 TAC § 122.420(b) and 40 CFR §§ 96.120(b) and 96.220(b) the
CAIR Permit requirements contained here are a separable portion of the
Federal Operating Permit (FOP).

The owners and operators of the CAIR NO; and the CAIR S0O: source
shall operate the source and the unit in compliance with the requirements
of this CAIR permit and all other applicable State and federal
requirements,

The owners and operators of the CAIR NO, and the CAIR SO, source
shall comply with the General Terms and Conditions of the FOP that
incorporates this CAIR Permit.

The term for the initial CAIR permit shall commence with the issuance of
the revision containing the CAIR permit and shall be the remaining term
for the FOP that incorporates the CAIR permit. Renewal of the initial
CAIR permit shall coincide with the renewal of the FOP that incorporates
the CAIR permit and subsequent terms shall be no more than five years
from the date of renewal of the FOP and run cencurrent with the permit
term of the FOP.

Monitoring and Reporting Requirements -

@

(D

(iii)

(iv)

~The owners and operators, and the CAIR designated representative, of the

CAIR NO, source and each CAIR NOjy unit at the source shall comply
with the thonitoring, reporting, and recordkeeping requirements contained

40 CFR Part 96, Subpart HH.

The owners and operators, and the CAIR designated representative, of the
CAJR SO, source and cach CAIR SO; unit at the source shall comply with
the monitoring, reporting, and recordkeeping requirements ‘contained:
40 CFR Part 96; Subpart HHH. . -

The emissions measurements recorded and reported in accordance with
40 CFR Part 96, Subpart HH and any other credible evidence shall be used
to determine compliance by the CAIR NO, source with the CAIR NOx

emissions limitation.

The emissions measurements recorded and reported in accordance with
40 CFR Part 96, Subpart HHH and any other credible evidence shall be
used to determine compliance by the CAIR SO, source with the CAIR
SO, emissions limitation.

NO, emissions requirements

()

As of the allowance transfer deadline for a control period, the owners and
operators of the CAIR NO, source and each CAIR NO, unit at the source
shall hold, in the source’s compliance account, CAIR NOy allowances



(ii)

(1)

(iv)

(v)

(vi)
(wvii)

available for compliance deductions for the control period under
40 CFR § 96.154(a) in an amount not less than the tons of total nitrogen
oxides emissions for the control period from all CAIR NOj units at the
source, as determined in accordance the requirements 40 CFR Part 96,

Subpart HH.

A CAIR NO, unit shall be subject to the requirements of paragraph C() of
this CAIR Permit starting on the later of January 1, 2009 or the deadline
for meeting the unit's monitor certification requirements under
40 CFR §§ 96.170(b)(1), (2), or (5}.

A CAIR NO, allowance shall not be deducted, for compliance with the
requirements of this permit, for a control period in a calendar year before
the year for which the CAIR NOy allowance was allocated.

CAIR NO, allowances shall be held in, deducted from, or transferred into
or among CAIR NO, Allowance Tracking System accounts in accordance
with the requirernents of 40 CFR Part 96, Subpart FF or Subpart GG.

A CAIR NO, allowance is a limited authorization to emit one ton of
nitrogen oxides in accordance with the ‘CAIR NOx Annual Trading
Program. No provision of the CAIR NOy Annual Trading Program, the
CAIR permit application, the CAIR permit, or an exemption under
40 CFR § 96.105 and no provision of law shall be construed to limit the
authority of the State or the United States to lerminate or limit such
authorization.

A CAIR NO, allowance does not constitute a property right.

Upon recordation by the Administrator under 40 CFR Part 96, Subpart F¥
or Subpart GG, every allocation, transfer, or deduction of a CAIR NO,
allowance lo or from a CAIR NOy unit’s compliance account is
incorporated automatically in this CAIR permit.

NO, excess emissions requirements

(i)

(i)

If a CAIR NO, source emits nitrogen oxides during any control period in
excess of the CAIR NO, emissions limitation, the owners and operators of
the source and each CAIR NO, unit at the source shall surrender the CAIR
NO, allowances required for deduction under 40 CFR § 96.154(d)(1) and
pay any fine, penalty, or assessment or comply with any other remedy
imposed, for the same violations, under the Clean Air Act or applicable
State law.

Each ton of such excess emissions and each day of such control period
shall constitute a separate violation of 40 CFR Part 96, Subpart AA, the
Clean Air Act, and applicable State law.
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SO, emissions requirements

@)

(i)

(iii) |
(iv)

)

(vi)
(vii)

As of the allowance transfer deadline for a control period, the owners and
operators of the CAIR 80; source and each CAIR SO, unit at the source
shall hold, in the source’s compliance account, CAIR 80, allowances
available for compliance deductions for the control period under
40 CFR § 96.254(a) and (b) in an amount not lgss than the tons of total
sulfur dioxides emissions for the control period from all CAIR SO, units
at the source, as determined in accordance the requirements 40 CFR
Part 96, Subpart HHH. '

A CAIR 80O, unit shall be subject to the requirements of paragraph E(i) of
this CAIR Permit starting on the later of January 1, 2010 or the deadline
for meeting the unit’s monitor certification requirements under

40 CFR §§ 96.270(b)(1), (2), or (3).

A CAIR S0, allowance shall not be deducted, for compliance With_ the
requirements of this permit, for a control perjod in a calendar year before
the year for which the CAIR 8O; allowance was allocated.

CAIR 80, allowances shall be held in, deducted from, or transferred into
or among CAIR SO; Allowance Tracking System accounts in accordance
with the requirements.of 40 CFR Part 96, Subpart FFF or Subpart GGG.

A CAIR SO, allowance is a limited authorization to emit sulfur dioxide in .-
accordance with the CAIR 50; Trading Program. No provision of the
CAIR 80, Trading Program, the CAIR permit application, the CAIR
permit, or an exemption under 40 CFR § 96.205 and no provision of law

. shall be construed to limit the authority of the State or the United States to

terminate or limit such authorization.
A CAIR SO, allowance does not constitute a property right.

Upon recordation by the Administrator under 40 CFR Part 96,
Subpart FFF or Subpart GGG, every allocation, transfer, or deduction of &
CAIR SO, allowance to or from a CAIR SO, unit’s complianee account is
incorporated automatically in this CAIR permit.

S0, excess emissions requirements

(i)

If a CAIR SO, source emits sulfur dioxides during any contro! period in
excess of the CAIR SO, emissions limitation, the owners and operators of
the source and each CAIR SO, unit at the source shall surrender the CAIR
SO, allowances required for deduction under 40 CFR § 96.254(d)(1) and
pay any fine, penalty, or assessment or comply with any other remedy
imposed, for the same violations, under the Clean Air Act or applicable

State law.



(i}  Each ton of such excess emissions and each day of such control period
shall constitute a separate violation of 40 CFR Part 96, Subpart AAA, the
Clean Ajr Act, and applicable State law,

G. Recordkeeping and Reporting Requirements

() Unless otherwise provided, the owners and operators of the CAIR NO
source and each CAIR NO, unit at the source and the CAIR SO, source
and each CAIR SO, unit at the source shall keep on-site at the source each
of the following documents for a period of five years from the date the
document is created. This period may be extended for cause, at any time
before the end of five years, in writing by the permitting authority or the
Administrator,

1. The certificate of representation under 40 CFR §§ 96.113 and
96.213 for the CAIR NOy designated representative for the source
and each CAIR WO, unit and the CAIR SO; designated
representative for the source and each CAIR SO, unit at the source
and all documents that demonstrate the truth of the statements in
the certificate of representation; provided that the certificate and
documents shall be retained on-site at the source beyond such
five-year period until such documents are superseded because of
the submission of a new certificate of representation under 40 CFR
§8 96.113 and 96.213 changing the CAIR designated
representative. .

2 All emissions monitoring information, in accordance with 40 CFR
Part 96, Subpart HH and Subpart HHH, provided that to the extent
that these subparts provide for a three-year period for
recordkeeping, the three-year period shall apply.

3. Copies of all reports, compliance certifications, and other
submissions and all records made or required under the CAIR NO,
Annual Trading Program and CAIR SO; Trading Program or relied
upon for compliance determinations,

4. Copies of all documents used to complete a CAIR permit
application and any other submission under the CAIR NO, Annual
Trading  Program and CAIR SO; Trading Program or (o
demonstrate compliance with the requirements of the CAIR NOx
Annual Trading Program and CAIR SO; Trading Program.

(i)  The CAIR designated representative of a CAIR NOy source and each
CAIR NO, unit at the source and a CAIR SO, source and each CAIR SO,
unit at the source shall submit the reports required under the CAIR NOy
Annual Trading Program and the CAIR SO, Trading Program including
those under 40 CFR Part 96, Subpart HH and Subpart HHH.

Reoewal - Bffcctive Page 19



The CAIR NO, source and each CAIR NOy unit shall meet the requirements of
the CAIR NO, Annual Trading Program: contained in 40 CFR Part 96,

Subparts AA through 1L

The CAIR SO, source and each CAIR SO; unit shall meet the requirements of the
CAIR §0O, Trading Program contained in 40 CFR Part 96, Subparts AAA through

1.

Any provision of the CAIR NO, Annual Trading Program and the CAIR SO
Trading Program that applies to 2 CAIR NO, source or CAIR SO; source or the
CAIR designated representative of a CAIR NQO, source or CAIR SO source shall
also apply to the owners and operators of such source and the units at the source.

Any provision of the CAIR NOy Annual Trading Program and the CAIR SO,
Trading Program that applies to a CAIR NOy unit or CAIR SO; unit or the CAIR
designated representative of a CAIR NO unit or CAIR 8O; unit shall also apply
to the owners and operators of such unit.

No provision of the CAIR NO, Annual TradlrmOr Program, CAIR 503 Trading
Program, a CAJR permit application, a CAIR permit, or an exemption under
40 CFR §§ 96.105 or 96.205 shall be construed as exempting or excluding the .
owners and operators, and the CAIR designated representative, of a CAIR NOy
source or CAIR NO, unit or a CAIR 80, source or CAIR SO; umit from
compliance with any other provision of the applicable, approved State
implementation plan, a federally enforceable permit,.or the Clean Air Act



ATTACHMENTS

| Applicable Requirements Summary
Additional Monitoring Requirements
Permit Shield

New Sonrce Review Authorization References
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Applicable Requirements Summary

Unit Surmemary ........ . iresrurssrerbtens srssa e AR SBes R RN E RS errrsnasstssasesnsrsisesnssnes PR

Applicable Rei;uir.ement_s Su-inmary.........,' ..... OSSP .24

‘Note: A “none” entry may be noted for some emission sources in this permit’s “Applicable
Reguirements Summary” under the heading of “Monitoring and Testing Requirements” and/or
“Recordkeeping Requirements” and/or “Reporting Requirements.” Such a notation indicates
that there are no requirements for the indjcated emission source as identified under the respective
columrin heading(s) for the stated portion of the regulation when the emission source is operating”
under the conditions of the specified SOP Index Number. However, other relevant requirements
" pursuant to 30 TAC Chapter 122 including Recordkeeping Terms and Conditions (30 TAC
§ 122.144), Reporting Terms and Conditions (30 TAC § 122.145), and Compliance Certification .
~ Terms and Conditions (30 TAC § 122.146) continue to apply. '
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Additional Monitoring Requirements

Compliance Assurance Monitoring SUNMIMATY eusseaeonirssserncssernssserens IO ————Y A |

Periodic Monitoring Summary... OO UUPTURUIOOIY 1.
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CAM Sumimary

UNIT/GROUPEROCESS INFORMATION. o i i ot
1D No.: GRP-GT ‘ Appljcable Form 0P UALL

Control Device ID No.:  GRP-SCR | Control Device Type: Selective
Catalyt:c Reduction (SCR)

Name: 40 CFR Part 60, Subpart GG SOP Index No.: 60 GG
Pomi,t-mt; NOX ‘ Main Standard: § 60.332(2)(1)

Indlcator NOx concentratlon

‘Minfmum Frequenc-y' Four times per hour

Averaging Period: One hour

Deviation Limit: Greater than 75 ppmv NOx

| CAM Text: Use a continuous emission momtonng system (CEMS) to measure and record the
coneentration of nitrogen oxides and oxygen in the exhaust stream of the control device. The
CEMS shall operate in accordance with the requirements of 40 CFR Part 75,

The CEMS shall be Operated in accordance with monitoring provisions of CFR Part 75,
Subpart B and the operations and maintenance requuements of Subpart C.

The CEMS shall be operated in accordance with all appropriate specifications and-procedures
{of 40 CFR Part 75.

Renewal - Drafl Page 27



Periodic Monitoring Summary

ID No.: GRP-STK Apphcable }orm OP- UAIS
Control Device ID No.: Control Device Type:

Name 30 TAC Chapter 111 V!slble Emlss:ons SOP Index No.: 60 A
Pollutant PM (OPACITY) Mam Standard § 111 lll(a)(l)(C

Ind:cater For natural gas - Maintain fuel purchase receipts. For hqmd fuel - V:mb]e emmsmns uniess
permit holder opts 1o use EPA Test Method 9 for confirmation. :

Minimum F’re.quency: For natural gas - At each fuel purcﬁaéa. For liquid fuel - Each period for which
liquid fuel is fired for a consecutive period greater than or equal to 24 hours.

Averagmg Period: n/a

Deviation Limit: If I1qu1d fuel is fired for a peried greater than or equal to 24 conaecutwe hours and
{| visible emissions are observed, it is considercd a deviation unless the following occurs:-the permit
holder opts to verify visible emissions by using EPA Test Method 9 and such a test confirms that the,
opacity standald (15% opacity averaged over a 6 minute penod) i3 not exceeded. :

Periodic Momtormg Text: Record the type of fuel used by the facxhty For natural gas
maintain fuel purchase receipts. If liquid fuel is fired for a period greater than or equal to 24
consecutive hours, the permit holder shall conduct an eobservation of the stationary vent for
each such period to determine if visible emissions are observed. Documentation of the
observations shall be maintained. If visible emissions are present during the firing of liquid
fuel, the permit holder shall either list this occurrence as a deviation or the permit holder may
determine the opacity consistent with EPA Test Method 9. Any opacity readings that are above
15% o paclty averaged over a 6 minute period sha]l be con31dered and reported as a deviation.

Donowal - Nraft Paps 7R



Permit Shield

Permit SHAeld c.o.ccieerrrierenrarerransenssissssmasnesssseesrrensssirsssessiossassionss vesemrnesressessassesseeestorsssnsnnesasansrsdU
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‘New Source Review Authorization References

MNew Source Review Authorization References...... teessearsunnesmnntaretasnsssrearisseries

New Source Review Aunthorization References by Emission Uniteiemnarinicionns e 33
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Mew Source Review Authorization References

The New Source Review authorizations listed in the table below are applicable requirements
under 30 TAC Chapter 122 and enforceable under this operating permit,

| PSD Permit No,: PSD-TX-867 NA Pormit No.

PSD Permit No.:

NA Permit No.:

PSD Permit No.:

NA Penmt No :

Authorizaﬁgm No.: 32096

Authonzatlon No

_Authorization No.:

Authonzatlon No :

Authorization No.:
| Authorization No.: Authorization No.:
_Autherization No.: Authorization No.:
Authonzatlon No :

- Version No./Date:

Number:

Number: Version No. /Date:
Nuimber: . Version No {Date:
Number: Version No./Date:
Number: Version No./Date:
Number' Version No./Date: .
Number: Version No./Date:

Number

Versmn No /Date

Permit No.:

Pcrrmt No.:

Permit No.: Permit No.:
Perm'it.No.:. Permit No.:
Permit No.; | .Permit No.:

Renewnl - Dralt Page 32
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Acronym List

The following abbreviations or acronyms may be used in this permit:

ACFM ittt BROUSUUUT PP actual cubic feet per minute
ABMOC . ..ottt e e e e e alternate means of control
ARP <ottt e e ARE e Acid Rain Program
ASTM Looitrerere e et s e American Society of Testing and Materials
BIPA oo st b e s Beaumont/Port Arthur (nonattainment area)
CAM oo s st e ... Compliance Assurance Monitoring
04 5 OSSOSO OPOUOUSUPPPO PRI SO PUTOOTOPPROOI control device
COMS . s e e e s continuous opacity monitoring system
CVS it s senr e ORI YOS .closed-vent sysiem
EIEFW oot tieesne s saves s s sennane s b ... Dallas/Fort Worth (nonattainment area})
DR oottt sttt st b et e eaeres e AN kb e b e A . Designated Representative
2O OO O P PPV O O PPPTOPP OO El Paso (nonattainrent area)
EP oottt iesesesseiss s etas st s et st en et et heRaaa At are b s saene e e e anaaras emission point
EPA i b e ST U.s. Envnonmental Protection Agency
FU oottt svens e et s r s aasbrss s nrman b s s siss e rereer ettt e emission unit
FCAA Amendments ................................................................... Federal Clean Air Act Amendments
FOP oo JTVURT rereerennins b erteres b federal operating permit
GE oot cereree e cerarenes evinteereete b ehsrabe s EnAnte bhRerR RS an e Yy e R e e aR s s r R e bR AR wonee. grandfathered
gr/100 scf i, s pemreerenenis e s bk g:rams per 100 standard cubic feet
HAP .o eveeereressr e reiie e sinesse e e s ven s e e e samt s sbe e e ererern e oo hazardous air pollutant
HIG oo i et e s e Houston/Galveston (nonattainment area)
& PO PO RO ST TOROO e iydrogen suifide
ID NO. coccererire e b eresne et et identification number
19745 OROPORP s OO PPN SOV U TOU R «orreo. pOUnd(s) per hour
MMBIUAL vt SOTR Mllhon British thermal units per hour
MRRT it e Crreerrere e monitoring, recordkeeping, reporting, and testing
N U T U TU OO TP SO OO IOPOPOTIT PR OTP: nonattainment
NAA e SR it et e ettt et et et e b e erraen not applicable
NADB (s devesanens Natlona] Allowance Data Base
1 U SO OO SO O O UU T OO YR PO TOTOURUI PP PPOO nitrogen oxides
NEPS et et s New Sourcc Pcrformance Standard (40 CFR Part 60)
B OO U OO OO UUP USRS New Source Review
ORIS oot resca s nrens et ans s Ofﬁce of Reguiatory Information Systems
20 ST O PO O OO OSSP PO P PSP PIOTO lead
Lo 5 OO PO OO C U USROS TP PPRRPRRPIOOON Perm;t By Rule
PM.oioiiiivreercvissiias e eeeettrenreetieeeseeariesersreiesersenrariiihbtiea dineaiAt e et e b st e E e RS particulate matter
PPIIY ettt et neseereseseseesba s sesrns s emeebas s s aas s ar s sbennvasan et eee s prereeneranas parts per million by volume
P DD et e b e prevention of significant deterioration
RO ittt re s s stttk etk e re e e b e bR b e e s Responsible Official
SO s OO P YR E PPN PPPPRP PO sulfur dioxide
TSP sttt b e e R b b e total suspended particulate
N P ettt e e e s b b e a e s s true vapor pressure
US.Ceo SO UFUURPRDUP OO United States Code
VO oottt s e a e b e e Volatile organic compound
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Borger knergy
Associates

P.0. Box 29

Borger, TX 79007
Main: 806.274.3340
Fax: 806.274.7488

March 22, 2013

Texas Commission on Environmental Quality

Air Permits Initial Review Team (APIRT), MC 161
12100 Park 35 Circle, Building C, Third Floor
Austin, Texas 78753

RE:  Title V Renewal Application, Permit No.: O1753
Borger Energy Associates, L.P.
Blackhawk Station, Hutchinson County, Texas
RN100217298, CN600129092
TCEQ Account No.; HW-0081-1

Dear Sir/Madam,

Borger Energy Associates, L.P. is submitting a renewal application for the Federal Operating Permit
{FOP) No. 01753 for Blackhawk Station. This application package contains all documentation, including
applicable Texas FOP program forms, to assist TCEQ in its review of this renewal appiieation,

lindsey@camstex.com, if you have any questions or

Please contact me at (713) 358-9734 or via email at
need additional informatian.

Siriéarely, ,

Maﬁ Lindsey .
Senior BHS Specialist

CC:  ZElectronic Copy to EPA Reglon 6 at ReAirPemmits(@epa.gov
TCEQ Region I, Attn: Eddy Vance, 3918 Canyon Dr., Amarillo, TX 79109-4933




Borger Energy Associates, L.P,
Blackhawk Power Plant

Title V Site Operating Permit Renewal
Hutchinson County, Texas

TCEQ Account No. HW-0081-1
CN600129092 / RN100217298

March 2013

Prepared for:

Borger Energy Associates, L.P,
Spur 119, N. Cogen Place
Borger, Texas 79007

Prepared by:

Alliant Environmental, LLC
1842 Snake River Road
Katy, TX 77449

Phone: (505) 205-4819

NLLIANT

i NYIRONMENTAL, LLE



Borger Energy Associates, L.P. Title V Site Operating Permit Renewal Application
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Borger Energy Associates, L.P. Title V Site Operating Permit Renewal Application
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Borger Energy Associates, L.P. Title V Site Operating Permit Renewal Application

1.0 Introduction

Borger Energy Associates, L.P. (Borger), owns and operates Blackhawk Power Plant (Blackhawk
Station), a gas fired stecam and electric generation facility, located in Hutchinson County, Texas,
approximately two (2) miles Northeast of Borger, Texas. The facility includes two (2) combustion
turbines each nominally rated at 115 megawatts (MW) with supplementary fired heat recovery
steam generators (HRSGs). The combustion turbines fire natural gas and the HRSG duct burners
are fueled by refinery fuel gas (RFG) or a mixture of RFG and natural gas.

The Blackhawk Station operates under a Site Operating Permit (SOP), permit number 01753, As
required by 30 TAC Chapter 122, Borger is required to submit a SOP renewal application no later
than six {6) months before their permit expiration date. The Blackhewk Station was granted a SOP
on November 17, 2008; therefore, an administratively complete renewal application for the
Blackhawk Station is due to the Texas Commission on Environmental Quality (TCEQ) no later than
May 17, 2013. With this application, Borger is requesting a rencwal of the Blackhawk Station SOP.

This permit renewal application includes a description of the operations at Blackhawk Station, a
summary of equipment including recent relevant permitting activity, and an identification of
applicable air pollution control requirements. The appendices of this application contain completed
TCEQ Title V forms, a current facility plot plan, process flow diagram, and area map.

Questions regarding this SOP revision application may be referred to:

Matt Lindsey Bret Fry
Senior EHS Specialist EHS Coordinator
919 Milam Street, Suite 2300 P.O. Box 29, Spur 119N, Cogen Place
Houston, TX 77002 Barger, TX 79007
OR
Phone: (713) 358-9734 Phone: (806) 274-3340
Fax: (713) 358-9730 Fax: (806) 274-7488
Email: mlindsey@camstex.com E-mail: bfiy@beablackhawk.com
Borger Energy Associated, L.P. TCEQ Account No. HW-0081-1

Blackhawk Power Plant SOP Renewal Application 1-1 March 2013



Borger Energy Associates, L.P. Title V Site Operating Permit Renewal Application

2.0 Recent Relevant Permitting Activity

The initial New Source Review (NSR) and Prevention of Significant Deterioration (PSD) permit
(NSR Permit No. 32096 and PSD-TX-867 authorization for the Blackhawk Station) was issued to
Southwestern Public Service Company (SPS) on October 23, 1996,

On October 23, 2006, Borger Energy Associates, L.P. received a renewal permit for permit No.
32096 and PSD-TX-867. This permitting action also consolidated Standard Permit No. 50369,
which authorized the installation of a selective catalytic reduction system with ammonia injection for
nitrogen oxide control.

The Blackhawk Station SOP, permit number 01753 was issued by TCEQ on November 17, 2008,

On January 31, 2011, Permit By Rule (PBR) No. 94422 was issued by TCEQ to authorize emissions
associated with maintenance, start-up and shut down (MSS} under PBR 106.263. On February 3,
2011, an Off-Permit/Operational Flexibility Notification Acknowledgement related to PBR No.
94422 was provided by TCEQ. PBR No. 94422 was revised and authorized on February 14, 2013,

Borger Energy Associated, L.I% TCEQ Account No, HW-0081-1
Blackhawk Power Plant SOP Rencwal Application 2-1 March 2013



Borger Energy Associates, L.P. Title V Site Operating Permit Renewal Application

The existing sources at the Blackhawk Station include:

e Two (2) Siemens 115 MW (nominal) combustion turbines (EPNs: 1-1, 2-1) that operate at a
maximum design rate of 1,400 MMB#w/hr for electric generation and steam production;

e Two (2) heat recovery steamn generators and associated compressor engines (clectric powered);
e Station fugitives, including loading/unloading and piping emissions.

The Blackhawk Station is a cogeneration facility. The turbines are fueled by natural gas (El Paso
andfor DCP natural gas) and the duct burners combust refinery fuel gas (REG) provided by the
adjacent Wood River Borger (WRB) Complex. Each combustion turbine/HRSG train is identical
and operated independently. The combustion turbine powers the electrical generator and the
excess heat discharged from the exhaust is recovered in the HRSG to produce export steam for use
in the WRB Complex. The duct burners located at the inlet of each HRSG supplement the steam
generation.

Equipment located at the Blackhawk Station that is used in support of generating electricity include
portable heaters, one (1) diesel-fired emergency water-pump, one (1) remote reservoir cleaner
(degreaser), water treatment units, organic and inorganic liquid tanks, and a 300 gallon diesel and a
500 gallon gasoline tank. In the past these sources were classified as insignificant sources with no
applicable requirements. The gasoline tank and the dispensing of gasoline qualify as a dispensing
facility. The monthly gasoline throughput is far less than 10,000 gallons.  Piping components are
sources of potential fugitive emissions. Table 3.1, below, lists all equipment at the station along with
the preconstruction authorization numbers.

A process flow diagram and facility plot plan are included in Appendix K.

Table 3.1 — Blackhawk Station Equipment List

_ bt T ne Préconstruction Authorization and
FIN EPN Name/ Description .. Date ,
Combustion Turbine Unit No. 1 NSR Permit No. 32096/PSD-TX-~867
1-1 1-1 (Natural Gas-Fired) & Heat Recovery October 23, 1996
Steam Generator (Renewed October 19, 2006)
Combustion Turbine Unit No. 2 NSR Permét F% 322 2961/ gl)gﬁD'TX"%?
) ) atural Gas-Fi Tt | _ ctober 23, :
2-1 2-1 (Natural Gas‘ Elred) & Heat Recovery (Renewed October 19, 2006)
Steam Generator
NSR Permit No. 32096/PSD-TX-867
Fugitives Fugitives | Unloading and Piping Fugitives October 23, 1996
(Renewed October 19, 2006)
e PBR 106,511
EMENGI EMENG Diesel-fired emergency water-pump March 14, 1997

Borger Energy Associated, L.P.

Blackhawk Power Plant SOP Renewal Application 3-1

TCEQ Account No. HW-0081-1
March 2013




Borger Energy Associates, L.P, Title V Site Operating Permit Renewal A pplication

4.0 Regulatory Applicability

Blackhawk Station is located in Hutchinson County, which is designated as unclassifiable/attainment
for all criteria polfutants per 40 CFR § 81.344. Therefore, Non-Attainment New Source Review does
not apply to this permit application. The applicability of federal and state regulations to the
Blackhawk Station is discussed in the following sections.

4,1  Federal Requirements
The applicability of federal requirements to Blackhawk Station is discussed in this section.

4.1.1 40 CFR Part 70 - Operating Permit Program

Blackhawk Station is considered a major source for oxides of nitrogen (NO,), carbon monoxide
(CO), sulfur dioxide (SO;), and greenhouse gas (carbon dioxide equivalents: COse) for Title V
purposes and operates under Title V SOP Permit Number 01753, Blackhawk Station is revising the
current SOP via this Title V SOP permit revision application.

Blackhawk Station consists of two Combustion Turbines and Heat Recovery Steam Generating
Systems and a diesel powered emergency fire water pump. This facility has the potential to emit
>100,000 tons per year of COze, therefore, it is a Title V and PSD Major site. Blackhawk Station is
subject to 40 CFR 98 Reporting requirements of the Greenhouse Gas Mandatory Reporting Rule
under Subpart D (Tier 4) for the combined cycle units of the Greenhouse Gas regulations. Form OP-
I has been filled out to reflect the major seurce status of Greenhouse Gases.

Table 4.1 — Blackhawk Station GHG Applicability

Unit | TVPermit | ARPand | GHG | €O [CHiandNO
Description .| -~ Unit1D | CAIRUnit ED: | Applicability .| Equation .| .. Equation
. 40 CFR 75
Combined . Subpart D ) . 08.33(c)(4)
Cycle Unit 001 Unit 001 (Tier 4) with me.tric Eq. C-10
CONnversion
. 40 CFR 75
Combined . Subpart D . P 98.33(c)(4)
Cycle Unit 002 Unit 002 (Tier 4) with me_tnc Eq. C-10
conversion

4.1.2 40 CFR Part 60 - New Source Performance Standards (NSPS)

Applicability or negative applicability under 40 CFR 60 (NSPS), 61 (NESHAP), and 63 (MACT) at
Blackhawk Station is discussed in the following sections.

4.1.2.1 40 CFR 60 Subpart D - Standards of Parformance for Fossil Fuel-Fired Steam Generators
Blackhawk Station HRSG duct burners design capacities meet the requirements for 40 CFR 60
Subpart Da; therefore Subpart 12 is not applicable.

4.1.2.2 40 CFR 60 Subpart Da - Standards of Performance for Electric Utility Steam Generating Units

The units are affected units under the Acid Rain Program and have historically demonstrated
compliance with 40 CFR Part 60, Subparts Db and GG, as required by the terms and conditions of

Borger Energy Associated, L.P.

TCEQ Account No. HW-0081-1
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Borger Energy Associates, L.P. Title V Site Operating Permit Renewal Application

the issued New Source Review (NSR) and Title V Permits.  Although the NSR and Title V permits
indicate that Blackhawk is subject to the requirements of 40 CFR 60 Subpart Db, it was discovered
during a protected audit that the plant is, in fact, subject to 40 CFR 60 Subpart Da.

Each of the two HRSGs is equipped with a duct bumer system with a design heat input capacity of
501.3 MMBtw/br (HHV) fo supplement steam generation. Blackhawk Station’s HRSGs are used to
produce steam, except during power augmentation mode, which is limited by permit to 210 hours per
year. Natural gas and/or pipeline natural gas is fired in the combustion turbines and RFG gas from
the adjacent WRB Refinery is fired in the duct burners.

The HSRG duct burners’ design heat input of 501.3 MMBtu/hr (HHV) is greater than the Subpart Da
applicability threshold of 250 MMBtu/hr and the duct burners were constructed after September 18,
1978. Therefore, the Blackhawk Station HRSG duct burners meet the applicability requirements of
§60.40Da(e}(1). As described in  §60.40b(e) a steam generation unit that meets the applicability
requirements of Subpart Da is not subject to Subpart Db. Accordingly, this Title V Renewal
Application requests changes to the Operating Permit to reflect 40 CFR 60 subpart Da applicability
rather than Subpart Db.

4.1.2.3 40 CFR 60 Subpart Db - Standards of Performance for industrial-Commercial-Institutional
Steam Generating Units

The Blackhawk Station HRSG duct burners design capacities ineet the requirements for 40 CFR 60
Subpart Da; therefore Subpart Db is not applicable.

4.1.2.4 40 CFR 60 Subpart Dc - Standards of Performance for Small Industrial-Commercial-
Institutional Steam Generating Units

40 CFR 60 Subpart Da is applicable to the facility, The steam generating units each have a
maximurm design heat capacity greater than 29 MW (100 MMBtu/hr). Therefore, Subpart Dc is not
applicable,

4.1.2.5 40 CFR 60 Subpart GG - Standards of Performance for $tationary Gas Turbines

This regulation applies to stationary gas turbines with a heat input at peak load of equal to or greater
than 10 MMBtu/hr. The two Westinghouse Model 501D5A gas turbines at the Blackhawk Station
each has a maximum heat input greater than 10 MMBtu/hr and were constructed, modified, or
reconstructed prior to February 2005. Therefore, the Blackhawk Station shall operate both turbines
m compliance with all applicable requirements under Subpart GG.

4.1.2.6 40 CFR 60 Subpart Kb - Standards of Performance for Volatile Organic Liquid Storage Vessels

This regulation applies to volatile organic liquid storage vessels with storage capacity greater than 75
cubic meters (19,813 gallons) and constructed, reconstructed, or modified after July 23, 1984, There
are no storage vessels storing volatile organic liquids at the Blackhawk Station with a storage
capacity greater than 75 cubic meters (19,813 gallons); therefore, this subpart does not apply.

4.1.2.7 CFR 60 Subpart KKKK - Standards of Performance for Stationary Combustion Turbines

The two stationary combustion turbines operated at the Blackhawk Station commenced construction,
and/or modification prior to Febmary 18, 2005; therefore, this subpart is not applicable.

Borger Energy Associated, 1.P. TCEQ Account No, HW-0081-1
Blackhawk Power Plant SOP Renewal Application 4-2 March 2013



Borger Energy Associates, L.P. Tifle V Site Operating Permit Renewal Application

41.2.8 40 CFR 60 Subpart JJJJ - Standards of Performance for Stationary Spark Ignition Internal
Combustion Engines

Blackhawk Station operates a diesel powered emergency water-pump. Subpart JIJJ does not apply 1o
the emergency water pump because the emergency engine is not a stationary spark ignition internal
combustion engine that commenced construction or modified/reconsiruction after 6/12/2006.

4.1.2.9 40 CFR 60 Subpart llil - Standards of Performance for Stationary Compression Ignition Internal
Combustion Engines

The emergency fire water-pump engine was constructed, modified and/or reconstructed prior to July
11, 20035; therefore Subpart NI does not apply.

4,1.3 40 CFR Part 61 - National Emission Standards for Hazardous Air Pollutants
4.1.3.1 40 CFR Part 61 Subpart M - National Emission Standard for Asbestos

The facility could be potentially subject to Subpart M, Standards for Demolition and Renovation (40
CFR 61.145); however, no demolition or renovation work is currently planned. Therefore, this
regulation does not apply at this time.

4,14 40 CFR Part 63 - National Emission Standards for Hazardous Air Pollutants for Source
Categories

4.1.4.1 40 CFR Part 63 Subpart YYYY — National Emission Standards for Stationary Combustion
Turbines

Subpart YYYY is not applicable for the Blackhawk Station since this facility is not a major source of
HAP.

4.1.4.2 40 CFR Part 63 Subpart ZZZZ — National Emission Standards for Stationary Reciprocating
Internal Combustion Engines

NESHAP for Stationary RICE codified in 40 CFR 63 Subpart ZZZZ apply to certain engines located
at major and area sources of hazardous air pollutants (HAPs). The Blackhawlk Station is an area
source of HHAPs and operates one emergency stationary compression ignition combustion fire water-
pump engine rated at 208 horse power (hp). Subpart ZZZZ 1s applicable to this engine under 40 CFR
63.6625(e)(3), 63.6625 (1), and 63.6640 ()(1)(i) through (iii).

4.1.4.3 40 CFR Part 63 Subpart CCCCCC — National Emission Standards for Hazardous Air Pollutants
for Source Category: Gasoline Dispensing Facliities

Blackhawk Station is an area source of HAP emissions and has one 500 gallon gasoline storage tank
onsite with a monthly throughput of less than 10,000 gallons of gasoline, which supplies gasoline to
onsite equipment; therefore, this subpart is applicable to the facility. Blackhawk Station has an
annual gasoline throughput of less than 1,000 gallons. Site-wide requirements shall be contained in
the permit’s special terms and conditions.

4.1.5 40 CFR Part 64 - Compliance Assurance Monitoring (CAM)

The enhanced monitoring requirements adopted into 40 CFR Part 64 are referred to as Compliance
Assurance Monitoring {CAM). CAM is applicable to certain units located at major Title V sources
that employ control devices.

Borger Encrgy Associated, L.P. ) TCEQ Account No. HW-0081-1
Blackhawk Power Plant SOP Renewal Application 4-3 March 2013
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Continuous Air Monitoring (CAM) is required for air emission sources operating under a SOP if the
following criteria are met:

(A)  The emission unit is subject to an emission limitation or standard for an air poltutant (or
surrogate thereof) in an applicable requirement;

(B)  The emission unit wses a control device to achieve compliance with the emission
limitation or standard; and

(C)  The emission unit has the pre-control device potential to emit greater than or equal to the
amount in tons per year required for a site fo be classified as a major source.

The two combustion turbines are equipped with a selective catalytic reduction system with anhydrous
ammonia injection for nitrogen oxide (NOy) control. Pre-control emissions exceed major source
levels; therefore, CAM is applicable to the turbines/HRSGs.

4.1.6 40 CFR Part 68 - Chemical Accident Prevention and Risk Management Programs

The Blackhawk Station is considered a stationary source under 40 CFR 68.3 (Chemical Accident
Prevention) and subject to the Chemical Accident Prevention Provisions in 40 CFR Part 68. For
processes subject to 40 CFR Part 68 Blackhawk Station complies with the requirements of the
Accidental Release Prevention Provisions in 40 CFR Part 68.

4.1.7 40 CFR Parts 72 — 77 - Acid Rain Regulations
Blackhawk Station is subject to and will comply with the federal acid rain regulations found at 40
CFR Parts 72 through 77.

4,1.8 40 CFR Parts 96 — 97 — Clean Air Interstate Rule Permit Requirements

Blackhawk Station is subject to and will comply with the Clean Air Interstate Rule (CAIR) Permit
Requirements. In addition, Blackhawk Station will be subject to the proposed Transport Rule (TR) if
or once it is adopted and will comply with all requirements under the TR.

4.1.9 40 CFR Part 82 - Stratospheric Ozone Protection Regulations

Subpart F, Recycling and Emissions Reductions, of 40 CFR Part 82, Protection of Stratospheric
Ozone, generally requires that all repairs, service, and disposal of appliances containing Class I or
Class 1I ozone depleting substances are conducted by properly certified persons. The facility will
comply with this regulation should it become applicable.

4.2  State Requirements
The applicability of TCEQ Title 30 TAC Chapters 101 through 122 to the Blackhawlk Station and the
Title V SOP permit application is discussed in this section.

4.2.1 Chapter 101 — General Rules

Blackhawk Station is in compliance with all applicable requirements of this Chapter, including the
filing of annual Emission Inventories and payment of annual Emission Fees.

Borger Energy Associated, LP, TCEQ Account No. HW-0081-1
Blackhawk Power Plaut SOP Renewal Application 4-4 March 2013



Borger Energy Associates, L.P, Title V Site Operating Permit Renewal Application

4.2.2 Chapter 106 — Permits By Rule

Blackhawk Station includes equipment that is authorized by specific PBRs. The PBRs are listed in
TCEQ Form OP-REQ]1, Appendix E to this SOP application. The facility will meet the requirements
of each PBR.

4.2.3 Chapter 111 — Visibie Emissions and Particulate Matter

The combustion turbines/HRSGs duct burners operated at Blackhawk Station are not subject to
NESHAP or MACT requirements, but are subject to NSPS requirements. The combustion
turbines/HIRSGs stacks are subject to an opacity standard under 30 TAC 111, Blackhawk Station
will demonstrate compliance with the requirements of 30 TAC 111, including periodic monitoring
(PM), where applicable.

4.2.4 Chapter 112 — Sulfur Compounds
This chapter is not applicable since the combustion units fire only natural and refinery fuel gas.

4.2.5 Chapter 113 — Toxic Materials

Blackhawk Station does not have the potential to emit more than 25 tons per year (tpy) of aggregated
HAPs or 10 tpy of any single HAP; therefore, Blackhawk Station is not a major source of HAPs and
the requirements of Chapter 113 do not apply.

4.2.6 Chapter 114 — Motor Vehicles
This chapter is not applicable to the emission units addressed in this SOP permit revision,

4.2.7 Chapter 115 — Volatile Organic Chemicals

Hutchinson County is located in North Texas and is not an affected “covered county” under Chapter
113. Therefore, Blackhawk Station is not subject to the requirements of this chapter.

4.2.8 Chapter 116 — Control of Air Pollution by Permits for New Construction / Modifications

Emission sources identified in this permit application are authorized under various provisions of 30
TAC Chapter 116.

4.2.9 Chapter 117 - Nitrogen Compounds

The turbines addressed in this application are used in an electric power generating system, but they
are not located in the Houston/Galveston/Brazoria, Dallas/Ft. Worth ozone non-attainment area.
Therefore, the requirements of 30 TAC 117 Subchapter B “Combustion at Major Sources” do not

apply.
4.2.10 Chapter 118 - Air Pollution Episodes
There are no requirements applicable to the emission units addressed in this application.

4.2.11 Chapter 122 — Federal Operating Permits

On November 17, 2008, TCEQ issued Borger Energy Associates, L.P. an SOP for Blackhawk
Station in Hutchinson County, TX. With this application, Borger Energy Associates, L.P, requests
renewal of SOP No. 01753,

Borger Energy Associated, L.P. TCEQ Account No, HW-0081-1
Blackhawk Power Plant SOP Renewal Application 4-3 March 2013
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TCEQ Use Only

TCEQ Core Data Form e

For detailed instruciions regarding completion of this form, please read the Core Data Form Instructions of call 512-239-5175,

SECTION I: General Information

1. Reason for Submission {/f other is checked please describe in space provided) L
) : e pr0gra!
DA| Renewal {Core Dala Form shouid be submitted with the renewal form) | [] Other ]
2. Atfachments Describe Any Attachments: {ex. Tiie V Application, Waste Transporsr Applicaiion, efc.)
(dyes [No | Title V Renewal
3. Customer Reference Number (ifissued) - | Folow this linktosearch | 4. Regulated Entity Reference Number {if issued)
T - for G ar RN rilimbers in T
CN 600129092 . Central Registri™ RN 100217298

SECTION 1I: Customer Information
5, Effective Date for Customer Information Updates {(mmiddiyyyy) l 3/25/2013 |

6. Customer Role {Proposed-or Aclui) - s i relates o the. Reguifaled Crily isted on this form. Please check only orie of the following:

1 Clowner [T Operater dwﬁé'ri-&"dperator
[MoOccupational Licensee  [_] Responsible Party [ Valuntary Cleanup Applicant [Iother:
7. General Customer Information e o ; 3}
{7) New Customer Update to Custemer Infarmation [] Change in Regulated Entity Ownership
{_lChange in Legal Name (Verifiable with the Texas Secretary of State) [J No Change™
*If "Ne Change” and Section 1 is complete, skip tg Section #l ~ Requlated Entity information.
8. Type of Customer: | ["] Corporation 1 Individual [ Sole Proprietorship- D.B.A
[ ity Government F] County Gavernment [] Federal Government | [[] State Government
(] Other Government | [_] General Partrarship Limited Parinership [} -Other:
9. Customer Legal Name ran ﬂi{_)‘fvidué{.f;: printlost name list:ex: Doe, Jo_jff,;a) : g{lﬁsg Cuslomer. enler yevious Cusiomer Frio Date:
Borger Energy Associates L.P. 7 |
_ PO Box 29
10, Mailing '
Address: .
Gty | Borger [sae | TX | 2P | 79008 EXN
| 11. Country Mailing Information growsideisy ~~ ~ | 12, E-Mail Address g ampicates
13. Telephone Number 14, Extension or Code 15, Fax Number (i apolicabie)
( 806 )2743340 | | ( 806 ) 2747488
16. Federal Tax 1D @agrsy 17, TX State Franchise Tax ID piragis 18, DUNS Number g agseaey 19, TX SOS Filing Number grappicanie
752721304 | 17575272130 | 023963080
20. Number of Eﬂmployees B : 21. Independently Owned and Operated?
K020 [121-100 [ 101-250 []251600 [ 501 and higher | Yes No

SECTION HI: Regulated Entity Information
22, General Regulated Entity Information (if Wew Regutated £ ntity” is selected below this form stould be accompanied by a permit application)

[_] New Regulated Entity [ ] Update to Regulated Entity Name Update to Regulated Entity Information  [] No Change*™ See selow}
*If "NOQ GHANGE" is checked and Section | is cemplete, skip te Section 1V, Preparer Infetmation.

23. Regulated Entity Name (name of the site where the requialed action {5 taking place)
Blackhawk Power Plant

TCEQ-10400 (09/07) Page 1 of 2



_23.'3__1'r.e'§t Address | Spur 119, N. Cogen Place

of the Regufated

Entity: ,

(No P.O. Boxes} City | Borger State | TX ZIP | 79007 ZIP+4

PO Box 29
25. Mafling
Addrass:
_ City | Borger State | TX ZIP | 79008 2P+ 4

26, E-Mail Address; i hfry@bedblackhawk com

37, Telephong Rumbgr _ A 2% Extensionor Gode  29. Fax:Number (1 appfcahis)

(806 ) 2743340 8 (806 } 274-7488
. o indiie S e i 32- Primnary NAICS Code 33, Secondary NAICS Code
30, anary SIG Code digis) 31.Secondaiy SIC Code (edgis) - ol ™ b semdaeld
4911 | 1221112

| 34. What s the Primary Bisiness of this entity?  (Claase vo nef repest the SIC or §AIGS degeription,)
Gas Fyeled Steam and Electric Genexation
Quastions 34 - 37 address geographic location. Please refer to the instructions for applicability.

; g?}yg?;ﬂ’:;%;ﬁ Spur 119, 2 miles North of Borger

BoNewestCy " Gowly T §@e  WewestZPGode
Borger | Hutchinson TX | 79008
37. Latjiude (4 In Decimal: | 35,695 38, Longitude (W) InDecimal: | 101.36

Degrees Minutes Seconds ] Degregs Minuiss Saconts

35 43 42 101 21 _ 36

39, TCEQ Programs and ID Numbers Check al Programs and wiite in the parmitsiregistration numbers that wil be affacted by the updates submitted on this form or the
upliates may not be made. i your Protram s not listed, check other sad wilte itin, See the Core Data Form hstructions for additional guidance.

{1 Dam Safety ) Districts '] Edwards Aquifer B industrial Hazardous Waste | [ Municipal Solid Waste i
' ' 85709
New Source Review - A | [[] OSSF ["] Petroleurn Storage Tank | ] PWS 17 Bludge
32006/PSD-TX-867
1 Stomwater Title V — Alr [J Tres [3 Used Qll ] utilitles
Q-1753
[] Voluntary Cleanup ] Waste Water [T Wastewater Agticulture | [ Water Rights [] Cther:

SECTION 1V: Preparer Information

40, Name' ] Bretfry ' . | 41, Titie: . I BHS Specialist
42, Teleptione Number 43, Ext/Cade 44, Fax Numbor 45. E-Mail Addrgss
(806 ) 274-3340 8 | (806)274-7488 | bfry@beablackhawk.com

SECTION V: Authorized Sionatnre

46, By my sigouiure below, 1 cerlify, to the best of ary knowledge, that the information provided in this form is trae and complete,
aed that I have signature anthority to submit this form on behalf of the entity specified in Section IV, Field 9 and/or as required for the
updates to the ID numbers identified in field 39.

{Sce the Core Data Form instructions for more information on who should sign this form.}

Company: | CAMS Texas (O&M), LLC Job Title: | Plant Manager . |
Namegping: | Bryan Stout n Phone: | {806)274-3340
Signature: 76 P m«) _ Date: | 3/25/2013

TCEG-10400 {09/07) Pags 20f 2
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| %: Form OP-CRO1
Elass Certification by Responsible Official

All initial permit application, revision, renewal, and reopening subinittals requiring certification must be
addressed using this form. Updates to site operating permit (SOP) and temporary operating permit {TOP)
applications, other than public notice verification materials, must be certified prior to anthorization of public
notice or start of public annoumeement. Updates to general operating permit (GOP) applications must be
certified prior to receiving an authorization to opérate under a GOP.

Federal Operating Permit Prograin

L IDENTIFYING INFORMATION

RN: RN100217298 o CN600]29092 | Account No.: HW-0081-1
Permit No.: 01753 Pro;ect No
Al ea Name Blackhawk Power Plant Company Name Bmger Energy Asaouatcs ] P

]Z] Respnnsﬂ)le Offi(:lal

T, SUBMITEAL TS0 (Plase mark the apovap eprdpf?m}

[] SOP/TOP Initial Permit Apphcauon . Update lo Permlt Apphcahon
[ 1 GOP Initial Permit Application < Permit Revision, Renewal, or Reopening

[[] Other:

This certification does not exiend to information which is designated by the TCEQ as
information for reference only.

1 Bryan Stout . certify that I am the RO

(Certifier Name printed or typed) (RO or DAR)
and that, based on information and belief formed after reasonable inquiry, the statements and information
dated during the time period or on the specific date(s) below, are true, aceurate, and complete:

Note: Enter EITHER a Time Period OR Specific Date(s) for each certification. This sectfon must be
completed. The certification is not valid without docurnentation date(s).

‘Time Period: From ] o
State Date End Date
Specific Dates;_ 3 729 2013
Date 1 Date 2 Date 3 Date 4 Dates Date 6
Signature: ‘/;%w z%@_\ Signature Date; 3/25/2013
= ,{ S
Title: Plant ¥lanager

TCEQ-10009 (Revised 09/12) OF-CROW
This form for use by facilities suhject to air quality parmit reqoirements

and may be revised periodieally (APDG 5836 va) Page 1. ef



d

¥ Form OP-CRO1
- % Certification by Designated Representative
c Acid Rain, Clean Air Interstate Rule (CAIR)

All initial permit application, permit revision, and renewal submittals requiring certification must he
accompanied by this form. Updates to acid rain or CAIR (other than public notice verification materials) must
be certiﬁed pr 10r to au’rhorxzanon of pubhc notice for the d1 aft. penmt

RN RN100217298 CN: CN600129092 Account Np: HW-0081-1
Permit No.: 01753 | Project No.: TBD

Area Name Blackhaw.k Power Plant _ Company Name Borger Energy Assocmtes L. P
; - Deeugnated Representatwa o D Altemated Des1gnated Representahve
Permit Type: [X] Acid Rain P CAIR

Submittal ‘I‘ype D Initial Permit Application | Updé,té to Permit Application

] Permit Revision or Renewal [] Other:

1, , Bryan Stout , the DR
' (Name printed or typed) (DR or ADR)

am authorized to make this submission on behalf of the owners and operators of the source or units for which
the submission is made. I certify under penalty of law that T have personally examined, and am familiar with,
the statements and information submitted in this document and all its attachments. Based on my inguiry of
those individuals with primary responsibility for obtaining the information, I certify that the statements are to
the best of my knowledge and belief true, accurate, and complete. I am aware that there are significant
penalties for submitting false statements and information or omitling required statements and information,
including the possibility of fine or imprisonment. The above certification is for the statements and
information dated during the time period or on the specific date(s) below:

Note: Enter EITHER a Time Period OR Specific Date(s) for each certification. This section must be
completed. The certification is not valid without docwmentation date(s).

Time Period: From , o _
State Date End Date

Specific Dates: _3 /257 2013 | “ |
Date 1 Date 2 Daie g Date 4 Date s PeE

Signature: % At Vo *‘-”-"f-':jj % Signature Date: 3/25/2013

Title:_ Plant Manaffer _

TCEQ-10009 (Revised co/f12) OP-CRO1
This form for use by facilities subject to air gquality permit requirements

and may be revised periodically (APDG 5836va) : Page 2 of _ 2 |
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Texas Commission en Environmental Quality
Federal Operating Permit Program
Site Information Summary
Form OP-1 (Page 1)

Please print or type all information. Direct any questions regarding this application form to the Air Permits Division at

(512) 239-1250. Address written inquiries to the Texas Commission on Environmental Quality, Office of Permitting and
Registration, Air Permits Division {MC 163), P.O. Box 13087, Austin, Texas 78711-3087.

Company Name: [Borger Energy Associates, L.P.

B.  Customer Reference Number (CN): | CN600129092
C.  Submittal Date (mmsddinyy), |3/25/2013

A.  Site Name: Blackhawk Power Plant

B.  Regulated Entity Reference Number (RN): | RN100217298

C. Primary Account Number for Site: HW-0081-I
D, Indicate affected state(s) required to review permit application: (Place an "X" in the appropriate boxfes].)
AR co KS LA | NM OK NA X
v E.  TIndicate all polhutants for which the site is a major source based on the site’s potential to emit:
Pollutant VOC |NOx SOy PM,; | CO Pb HAPS | Other: COqe
Major at the Site (YES/NO): |No Yes Yes No Yes Nao No Yes
¥.  Isthe source a non-major source subject to the Federal Operating Permit Program? Clyes X NO
G.  Isthe site within a local program area jurisdiction? (] YES I NO
H. Will emissions averaging he used to comply with any Subpart of 40 CFR Part 637 [1YEs X NO
L Indicatle the 40 CER Part 63 Subpart(s) that will use emissions
averaging:

A.  Typeof Permit Requested: (Select only gne response and place an "X" in the box.)
(reneral Operating Permit (GOP)

Temporary Operating Pern

Site Operating Permit (SOP)

o

||:] Abbreviated [_] Full
B. If this is a full application, is the submittal a follow-up to an abbreviated application? |[_] YES [ NO

A. Is this submittal an abbreviated or a fufl application?

C. If this is an abbreviated application, is this an early submitial for a combined SOP and . .
Acid Rain/CAIR permit? Llves [LINoO

D. Has a copy of this application been submitted {or is being submitted) to EPA? (Refer [JvES [INO
to the form instructions for additional information.)

TCEQ 10002 {Revised 03/10) OP-1 - Site Infermation Summury
This form is for wse by seurces subject o air quality permit requirements

and may be revised periodically, (APDG 5723v5) Pnge_l _af w4k



Texas Commission on Environmental Quality
Federal Operating Permit Program
Site Information Summary
Form OP-1 (Page 2)

L] ¥ES I NO

B. RO Title: Plant Manager

C. Employer Name: Consolidated Asset Management Services {CAMS) Texas (O&M), LLC

D. Mailing Address: P.O. Box 29

City: Borger State: TX ZIP Code: 79008
Territory: Country: US Foreign Postal Code:
E.  Internal Mail Code: ¥, Telephone: (806) 274-3340

Fax: (806) 47488 H. E-mail: cstout@beablackhawk.com

Technical Contact Name: (D Mr. ] Mrs. [_] Ms. I:]Dr.) Bret Fry

Employer Name: CAMS Texas (O&M), LI.C

A,
B,  Technical Contact Title: EHS Specialist
C
D

Mailing Address: P.O. Box 29

City: Borger State: TX _ ZIP Code: 79008

Territory: Country: US Foreign Postal Code:

E. Internal Mail Code:

F.  Delivery Address:

{City: State: ZIP Code:
Territory: Country: Foreign Postal Code:
G. Internal Mail Code: H. Telephone: (806) 274-3340
I Fax: (806) 274-7488 J.  B-mail: bfry@beablackhawk.com

A.  State Senator: Senator Kel Seliger {(Senate District 31)

B.  State Representative: Walter T “IFour” Price (House District 87)

C.  Has the applicant paid emissions fees for the most recent agency fiscal year Lo
(Sept. 1 - August 31)? vBs LINO [ Jn/a

D.  Isthe site subject to bilingual notice requirements pursuant to 30 TAC § 122.3227 YES [ INO

E. Indicate the alternate language(s) in which public notice is required: Spanish

| |

TCEQ 10002 (Revised 03/10) OP-1 - Site Information Sununary
This form is for use by seurces subject to air qualily permit requircinents

and may be revised periodically. (APDG 5713v5) Page 2 of 4



Texas Commission on Environmental Quality
Federal Operating Permit Program
Site Information Summary
Form OP-1 (Page 3)

)

A.  Office/Facility Name:
B.  Physical Address:
City: State: ZIP Code:

Territory: Country: Foreign Postal Code:

C.  Physical Location:
D.  Contact Name: (] Mr, [ Mrs, []Ms. || Dr.)

E. Telephone:

€] 110
A.  Area Name: Blackhawk Power Plant
B. Physical Address: Spur 199 E

City: Borger State: TX ZIP Code: 79007
C.  Physical Location: 2 miles Northeast of Borger on Spur 119

D.  Nearest City: Borger
E. State: TX F.  ZIP Code: 79007
G. Latitude (nearest second); 35" 417 42”7 H. Longitude (nearest second): 101° 21’ 36”
1. Are there any emission units that were not in compliance with the applicable

requirements identified in the application at the time of application submittal? [1vEs BINO
J.  Indicate the estimated number of emission units in the application area: 4
K.  Arethere any emission units in the application area subject to the Acid Rain

Program and/or CAIR? DI YES[INO

A.  Name of public place to view application and draft permit: Hutchinson County Library

B.  Physical Address: 625 Weatherly

City: Borger - ZIP Code: 79007

C.  Contact Person (Someone who will answer questions from the public, during the public notice period):
(A Mr. [ ] mirs. [} Ms. [[] Dr.) Bret Pry

D.  Contact Matiing Address: P.O. Box 29, Spur 119 N. Cogen Place

City: Borger State; TX ZIP Code: 79007

Territory: Country: US Foreign Postal Code:

E. Internal Mail Code: o F.  Telephone: (806) 2

Notice: This form will not be processed until all delinquent fees and/or penalties owed to the TCEQ or the Office of

Attorney General on behalf of the TCE(Q are paid in accordance with the “Delinquent Fee and Penalty Protocol.”

TCEQ 10002 (Revised 03/10) OP-1 - Site Information Summary
This form is for use by sources subject to air quality permit requiremenis

and may be revised periodically, {APDG 5723v5) Page 737 nf_ﬁ4



Texas Commission on Environmental Quality
Federal Operating Permit Program

Site Information Summary
Form OP-1 (Page 4)

DR Name: ([ Mr. [ ] Mrs. [ Ms.[[] Dr.) Bryan Stout

A.
B. DR Title; Plant Manager
C. Employer Name: CAMS Texas (O&M), LLC
D. Mailing Address: P.O. Box 29
City: Borger State: TX ZIP Code: 79008
Territory: Country: US Foreign Postal Code:
F.  Internal Mait Code; ' . Telephone: (806) 274-3340

Fax: (806) 274-7488

Ty

E-mail: cstout@beablackhawk

ADR Name: (X Mr. [] Mrs. s. [1Dr.) Matt Lmdéey

A M

B.  ADRTitle: Senior EHS Specialist

C. Employer Name: Consolidated Asset Management S:.ervices, LLC

D. Mailing Address: 919 Milam Street, Suite 2300 '
City: Houston State: TX ZIP Code: 77002
Territory: Country: US Foreign Postal Code:

E.  Ianternal Mail Code: F.  Telephone: (713) 358-9734

G.  Fax:(713)358-9730 H. E-mail: mlindsey@camstex.com

TCEQ 10062 (Revised 03/10) OP-1 - Site Information Summary
This form is for use by sources subject to air quality permi requirements

and may be revised periodically. (APDG 5723v5)

Page A4A
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Appendix D

TCEQ Form OP-2 Application for Permit Revision/Renewal
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Appendix E

TCEQ Form OP-REQ1 Application Area-Wide Applicability
Determinations and General Information



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 1)
Federal Operating Permit Program

TCEQ

Date: March 25, 2013 RN No.: RN100217298 Permit No.;: 01753

Area Name: Blackhawl Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

4 ForGOP apphcatzons answer ONLY these questions unless otherwise directed

4 1. The application area includes stationary vents constructed on or [ YES [[| NO [X] N/A
before J anuaiy 31, 1972,

¢+ 2. The apphcatzon area includes stationary vents constructed after BAYES[]NO
January 31, 1972.

3.  All stationary vents are addressed on a unit specific basis. K YES[LINO
Ifthe response o Queshon LA.3. s "YES," go to Question LA.5.

4.  Stationary vents constructed after Janualy 31, 1972 are subject ta [ 1YES[INO
compliance assurance maonitoring 1equllement%

¢ 5.  Test Method 9 (40 CFR Part 60, Appendlx A, Method ¢ - Visnal YES[]NO
Determination of the Opacity of Emissions from Stationary
Sourees) is used to determine opacity of emissions in the
application area.

+ 6.  The application area includes structures subject to 30 TAC [ YES <] NO
§ 111.11(a)(7)(A).
¢ 7. The application area includes sources, other than those specified in | [] YES [ NO

30 TAC § 111.111(2)(1}, (4), or (7), subject 1o 30 TAC
§ 111. 111(&)(8)(A)

¢ 8.  Emissions from umts in the application area include contrlbutlons .
from uncombined water. LIYES INO
¢ 9. The apphcahon area is located in the City of El Paso 1nclud1ng [1YES I NO ] N/A

Fort Bliss Military Reservation, and includes solid fuel heating
devices subject to 30 TAC § 111.111{c).

1. Items a - d determines applicability of any of these requirements based on geographical
location.

a. The applica;tion area is located within the City of El Paso, - [ YES NO

b.  The application area is located within the Fort Bliss Military |[] YES [ NO
Reservation, except areas specified in 30 TAC § 111.141.

TCEQ ~ 10043 (Revised 10/12) Form OP-IREQ1
These torms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page 1 of 82
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Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 2)
Federal Operating Permit Program

Liitl

TCEQ

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753
Arca Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢ For GOP applications, answer ONLY these questions unless otherwise directed,

[YES[KINO.

inside the loop formed by Beltway 8.

¢ d.  The application area is located in the area of Nueces County [1YES I NO
outlined in Group II state implementation plan (SIP) for
inhalable particulate matter adopted by the TCEQ on
May 13, 1988.

Ifthere is any “YES” response to Questions I.B.1.a - d, answers Questions I.B.2.a - d.
If all responses to Questions I.B.1.a-d are “NO”, go to Section 1.C.

2. Itemsa - d determine the specific applicability of these requirements.

4 a.  The application area is subject to 30 TAC § 111.143. LJYES [ NO
¢ b.  The application area is subject to 30 TAC § 111.145. LJYES[]INO
4 ¢.  The application area is subject to 30 TAC § 111.147. C1YES[INO
4 4. The application area is subjeet to 30 TAC § 111.149. [TYES[INO

4 1. The application area includes nonagricultural processes subject to 30 YES[INO
TAC § 111.151.

2. The application area includes vents from a nonagricultural process (] YES [XINO
that are subject additional monitoring requirements.
If the response to Question 1.C.2. 1s “NO,” go to Question 1.C.4.

3. All vents from nonagricultural processes in the application area are [ JYES [ NO
subject to additional monitoring requirements.

4.  The application area includes oil or gas fuel-fired steam generators L1YESKINO
subject to 30 TAC 88 111.153(a) and 111.153(c).

5. The application area includes oil or gas fuel-fired steam generators YES[_]NO
that are subject to additional moenitoring requirements.
If the response to Question I.C.5. is "NO,” go to Question I.C.7.

TCEQ - 10043 (Revised 10/12) Form. OP-REQ1
These forms are for nse by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page 2 of. 82



Texas Commission on Environmental Quality

Form OP-REQ1 (Page 3)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plé-lﬁ

For SOP applications, answer ALL questions unless otherwise directed.
4 For GOP applications, answer ONLY these gquestions unless otherwise directed

R e e T

All oil or gas fuel-fired steamn generators in the application area are

YES [ NO

subject to additional monitoring requirements.

6.
subject to additional monitoring requirements.

7. The application area includes solid fossil fuel-fired steam generators  |[] YES [X] NO
subject to 30 TAC §§ 111.153(a) and 111.153().

8.  The application area includes solid fossil fuel-fired steam generators |[] YES [X] NO
that are subject to additional monitoring requirements.
If the response to Question L.C.8. is “NO,” go to Section I.D.

9.  All solid fossil fuel-fired steam generators in the application area are |[[[] YES [ NO

The application area includes agricultural processes subject to 30 TAC
§ 111171,

Outdoor burning is conducted in the application area.

[ JYES I NO

approval of atherwise prohibited outdoor burning according to 30
TAC § 111.215.

L 1 YES [ NG
‘ If the response to Question I.E.1 Is “NO,” go to Section I1.

* 2. Fire training is conducted in the application area and subject to the YES[INO
exception provided in 30 TAC § 111.205,

2 3 Fires for recreation, ceremony, cooking, and warmth are used in the K YES[JNO
application area and subject to the exception provided in 30 TAC
§ 111.207.

¢ 4.  Disposal fires are used in the application area and subject o the YES X NO
exception provided in 30 TAC § 111.209.

¢ 5 Prescribed burning is used in the application area and subject to the 1 YES I NO
exception provided in 30 TAC § 111.211.

L4 6.  Hydrocarbon burning is used in the application area and subject to the { [] YES [ NO
exception provided in 30 TAC § 111.213.

L ] 7 The application area has received the TCEQ Executive Director [ 1YES DI NO

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms ave for use by facilities subject to air quality permit requiremnents

and may be revised periodically (APDG 5733ves)

Page 3 of 82
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Texas Commission on Environmental Quality

Form OP-REQ1 (Page 4)
CEQ Federal Operating Perniit Program

Application Area-Wide Applicability Determinations and General Information

Arca Name: Blackhawk Power Plant

Date: March 25, 2013 RN No.: RNI 00217298 Permit No.: 01753

For SOP applications, answer ALL questions unless otherwise directed.
For GOP applications, answer ONLY these questions unless otherwlse directed

.

1. The application area includes units that are potentially subject to
the temporary fuel shortage plan requirements of 30 TAC
88 112.15 - 112.18.

[ 1YESE4 NO

+ 1. The application area is located in the Houston/Galveston/Brazoria
area, Beaumont/Port Arthur arvea, Dallas/Fort Worth area, El Paso
area, or a covered attainment county as defined by g0 TAC
§ 115.10.

See instructions for inclusive counties, If the response to Question
HT.A.1 s “NO”, go to Section IV.

[ YES X NO

¢ 1. The application area includes storage tanks, reservoirs, or other
containers capable of maintaining working pressure sufficient at
all times to prevent any VOC vapor or gas loss to the atmosphere.

[1¥YES[]NO

1. The application area includes affected VOC wastewater streams of
an affected source category, as defined in 30 TAC § 115.140.
If the response to Question II1.C.1 is “NO” or “N/A,” go to
Section ITT.D,

[JYESCINO[IN/A

2. The application area is located at a petroleum refinery in the
Beaumont/Port Arthur or Houston/Galveston/Brazoria area.
If the response to Question III.C.2 is “YES” and the refinery is in
the Beaumont/Port Arthur area, go to Section III D

LJYES[]NO

3.  The application area is complying wﬂh the provisions of 40 CFR
Part 63, Subpart G, as an alternative to complying with this
division (relating to Industrial Wastewater).

Ifthe response to Question IILC.3 s “YES,” go to Section II1.D.

[1YES[ INO

TCEQ - 10043 (Revised 10/12) Form OP-REQ:
This form for use by facilities subject to air quality permit requirements and may

be revised periodically, (APDG 5733v23)

Page _ 4 of _R2__




Texas Commission on Environmental Quality

g g
il

oy

TCEQ

Form OP-REQ1 (Page 5)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013 RN No.: RN100217298 Permit No.

c 01753

Arvea Name: Blackhawk Power Planf

For SOP applications, answer ALL questions unless otherwise directed.
4 For GOP applications, answer QNLY these questions unless otherwise directed.

4.  The application area is located al a plant with an annual VOC
loading in wastewater, as determined in aceordance with 30 TAC
§ 115.148, less than or equal to 10 Mg (11.03 tons).

Ifthe response to Question I11.C.4 is “YES,” go to Section II1.D.

5. The application area includes wastewater drains, junction hoxes,
lift stations, or weirs that are subject to the control requirements
of 30 TAC § 115.142(1),

6.  The application area includes wastewater drains, junction boxes,
lift stations, or weirs that handle streams chosen for exemption
under 36 TAC § 115.147(2),

7.  The application area includes wastewater drains, junction boxes,
lift stations, or weirs that have an executive director approved
exemption under 30 TAC § 115.147(4).

PE ST e

marine terminal transfer operations are condueted in the
application area.

1. The application area includes VOC loading operations. {1YES[TINO
2. The application area inclhirdes VOC transport vessel unloading []YES[JNO
operations.
For GOP applications, if the responses to Questions I11.D.1 - D.2,
are “NO,” go to Section LILE.
4 3. Transfer operations at motor vehicle fuel dispensing facilities are |[ YES [ NO
the only VOC transfer operations conducted in the application
area.
Ifthe response to Question IT1.D.3 is “YES,” go to Section II1E.
¢ 4.  Forapplication areas in the Houston/Galveston/Brazoria area, FIYES[INO[IN/A

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733ve3)

Page 3 of _ 82 _



Texas Commission on Environmental Quality

wm Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 6)

Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise d1rected

4 1. The application area includes one or more motor vehicle fuel YES[INO
dispensing facilities and gasoline is transferred from a tank-truck
tank into a stationary storage container.

If the response to Question IT1.E.1 is “NQ,” go to Section IILF.

L 2. Transfers to stationary storage containers used exclusively for the |[] YES [ NO
fueling of agricultural implements are the only transfer operations
conducted at facilities in the application area.

+ 3. Alltransfers at facilities in the application area are made into TYESE INO
stationary storage containers with internal floating roofs, external
floating roofs, or their equivalent.

Ifthe response to Question ITI.E.2 and/or E.3 is “YES,” go to
Section ITIF.

+ 4 The application area is luocated in a covered attainment countyas |} YES [ NO
defined in 30 TAC § 115.10,
If the response to Question IITE.4 is "NG,” go to Questton III.E.9.

L4 5.  Stationary gasoline storage containers with a nominal capacity less { (] YES [_] NO
than or equal to 1,000 gallons are located at the facility.

4 6.  Stationary gasoline storage containers with a nominal capacity [(JYES[]NO
greater than 1,000 gallons are located at the facility.

+ 7. Atfacilities located in covered attainment counties other than YES [ NO
Bastrop, Bexar, Caldwell, Comal, Guadalupe, Hays, Travis,
Williamson, or Wilson County, transfers are made to stationary
storage tanks greater than 1000 gallons located at a facility which
has dispensed less than 125,000 gallons of gasoline in a calendar
month after January 1, 1999.
If the response to Question IILE.7 is “YES,” go to Section ITLF.

4 8. At facilities located in Bastrop, Bexar, Caldwell, Comal, CIYES[INO
Guadalupe, Hays, Travis, Williamson, or Wilson County, transfers
are made to stationary storage tanks greater than 1000 gallons
located at a facility which has dispensed no more than 25,000
gallons of gasoline in a calendar month after December 31, 2004.
Ifthe response to Question II1.E.8. Is “YES,” go to Section IILF.

TCEQ ~ 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air quallty permit requiremments

and may be revised periodically (APDG 5733v23) Page _ 6 of 82



Texas Commission on Environmental Quality

,,\g Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 7)

TCE Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN10G217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢  For GOP applications, answer QNLY these questions unless otherwise directed

L ] 9 Transfers are made to stationary storage tanks located at a motor (YES[]NO
vehicle fuel dispensing facility which has dispensed no more than
10,000 gallons of gasoline in any calendar month after January 1, 1991
and for which eonstruction began prior to November 15, 1992.

4 10. At facilities located in Ellis, Johnson, Kaufman, Parker, or Rockwall CJYES[INO
County, transfers are made to stationary storage tanks located at a
facility which has dispensed at least 10,000 gallons of gasoline but less
than 125,000 gallons of gasoline in a calendar month after

April 30, 2005.

.0 . Tank-truck tanks are filled with, or emptied of, gasoline ata [JYES[CINO[IN/A
facility that is subject to 30 TAC § 115.214{a){1)(C) or 115.224(2)

within the application area.

¢ 2. Tank-truck tanks are filled with non-gasoline VOCs having a TVP | YES (I NO [ N/A
greater than or equal to 0.5 psia under actual storage conditions
at a facility subject to 30 TAC § 115.214(a}(1){(C) within the
application area.

L ] 3.  Tank-truck tanks are filled with, or emptied of, gasrorlilrle ata [JYES[INOLIN/A
facility that is subjecl to 30 TAC § 115.214(b)(1)(C) or 115.224(2)
within the application area.

L 1. The application area includes one or more motor vehicle fuel LIYES{ INO [(IN/A
dispensing facilities and gasoline is transferred from a stationary
storage container into motor vehicle fuel tanks.

If the response to Question II1.G.1 is “NO” or “N/A," go to
Section IIT.H.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilities subject to air quality permit requirements and may
be revised periodically. (APDG 5733v23) Page W7¥ of 82



Form OP-REQ1 (Page 8)
Federal Operating Permit Program

Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013 RN N(;.: RN100217298 Permit No.: 01753

Areca Name: Blackhawlk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
$  For GOP applications, answer ONLY these questions unless otherwise directed.

+ 2. Transfer operations used cxc]uswely for the fuehng of ajrcraft,
watercraft, or agricultural implements are the only transfer
operations.conducted at facilities in the application area,

Ifthe response to Quesﬁon II1.G.21s "YES,” go to Section TILH.

F1YES []NO

3.  The apphcatlon area mcludes famhtlee where 95% or more of the
motor vehicle fleet being fueled is equipped with onboard
refueling vapor recovery equipment.

Note: If the response to Question II1.G.g 1s “NO,” go to
Question IT1.G.5.

[ YES [[INO

4.  All facilities in the application area provide fueling only for motor
vehicle fleets where 95% or more of the motor vehicle fleet being
fueled is equipped with onboard refueling vapor recovery
equipment,

Note: Ifthe response to Questions I11.G.3. and II1.G.4. are both
“YES,” go to Section I11.H.

CYESTINO

4 5. The application area includes facilities that began construction on
or after November 15, 1992.

[ YES [ ]NO

L ] 6,  The application area includes facilities that began construction
prior to November 15, 1992.

LIYES[]NO

4 7. The apphcaﬁon area includes facilities that have a monthly
throughput of less than 10,000 gallons of gasoline.

[1YES ] NO

¢ 1. The applieation area includes stationary tanks, reservoirs, or
other containers holding gasoline that may ultimately be used in a
motor vehicle in El Paso County.
If the response to Question II1.H.1 is “NO” or “N/A,” go to
Section II1.1.

[ YES ) NO L] N/A

¢ 2. The application area includes statipnary tanks, reservoirs, or
other containers holding gascline that will be used exclusively for
the fueling of agricultural implements.

(JYES [ NO

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilities subjeet to air guality permit requirements and may

be revised periodically. (APDG 5733v23)

Page _ 8 . of 82



Texas Commission on Environmental Quality

Form OP-REQ1 {Page g)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013 RN No.: RN100217298

Permit No.: 01753

Area Name: Blackhawk PowérfrPl_ant

For SOP applications, answer ALL questions unless otherwise directed,
$  For GOP applications, answer ONLY these questions unless otherwise directed.

other containers holding gasoline and having a nominal capacity
of 500 gallons or less,

Surface coating operations (other than those performed on
equipment located on-site and in-place) that meet the exemption
specified in 30 TAC § 115.427(a)(3)(A) or 115.427(b)(1) are
performed in the application area.

1. Conventional cutback asphalt containing VOC solvents for the
paving of roadways, driveways, or parking lots, is used or
specified for use in the application area by a state, municipal, or
county agency.

If the response to Question ITT.K.1 is “N/A,” go to Section II1.L.

+ 3 Th.e-apphc&tion area includes a motor vehicle fuel dispensing [JYES (I NO
facility.
& 4 The application area includes stationary tanks, reservoirs, or [ JYES[ INO

[JYES[INO[JN/A

[ YFS [] NO[|N/A

2. The use, application, sale, or offering for sale of conventional
cutback asphalt containing VOC solvents for the paving of
roadways, driveways, or parking lots occurs in the applieation
area.

LYESONO[IN/A

Asphalt emulsion is used or produced within the application area.

[1YES[INO

4.  The application area is using an alternate control requirement as
specified in 30 TAC § 115.513.
If the response to Question II1.K.4 is “NO,” go to Section I11.L.

[1YES[]NO

5. The application area uses, applies, sells, or offers for sale asphalt
concrete, made with cutback asphalt, that meets the exemption
specified in 30 TAC § 115.517(1).

C1YES [ NO

TCEQ - 10043 (Revised 10/12) Form QP-REQ1
‘These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23)

Page _ 9 of _82__



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 10)
Federal Operating Permit Program

=
=
=
ey

TCEQ

Date: March 25, 2013 RN No.: RN100217298 Permit No.: Q1753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢  For GOP applications, answer ONLY these questions unless otherwise directed.

R 6.  The application area uses, applies, sells, or offers for 5.6.1-18.(.3“111:]3;?101( [1vES[] NO
asphalt that is used solely as a penetrating prime coat.

7.  The applicant using cutback asphalt is a state, municipal, or [Jyes{ INO
county agency.

The application area includes degassing or cleaning operations for | ] YES [[JNO [T N/A
stationary, marine, and/or transport vessels.

Ifthe response to Question HI.L.1 is “NO” or “N/A,” go to
Section I11.M.

¢ 2.  Degassing or cleaning of only ocean-going, self-propelled VOC CIYES[CJNO[JN/A
marine vessels is performed in the application area.
If the response to Question Ifl.L.2 {s “YES,” go to Section ITI.M.

¢ 3. Degassing or cleaning of stationary VOC storage vessels with a LIYES[ INO[IN/A
nominal storage capacity of 1,000,000 gallons or more and a
vapor space partial pressure greater than or equal to 0.5 psia of
VOC is performed in the application area.

L 4 4.  Degassing or cleaning of stationary VOC storage vessels with a CJYES CJNO JN/A
nominal storage capacity of 250,000 gallons or more, or a nominal
storage capacity of 75,000 gallons and storing materials with a
true vapor pressure greater than 2.6 psia, and a vapor space partial
pressure greater than or equal to 0.5 psia of VOC is performed in
the application area.

L 2 5.  Degassing or cleaning of VOC transport vessels with a nominal TTYES[INO
storage capacity of 8,000 gallons or more and a vapor space
partial pressure greater than or equal to 0.5 psia of VOC is
performed in the application area.

4 6.  Degassing or cleaning of VOC marine vessels with a nominal [JYES[INO[JN/A
: storage capacity of 10,000 barrels (420,000 gallons) or more and
a vapor space partial pressure greater than or equal to 0.5 psia of
VOC is performed in the application area.

TCEQ - 10043 (Revised 10/12) Form OP-RE{(1
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page .. 10__of 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 11)
Federal Operating Permit Program

Date: March 25, 2013 | RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
For GOP applications, answer ONLY these questions unless otherwise directed.

YES[INO CIN/A
or more of the exemptions specified in 30 TAC § 115.547(1), (2), or
(), but have sustained damage as specified in 30 TAC § 115.547(4)
is performed in the application area.

1. The application area contains one or more petroleum dry cleaning | [[] YES [ NO [ N/A

The application area includes one or more vent gas streams
containing HRVO(C.

2. The application area includes one or more flares that emit or have |[_] YES [ NO [} N/A
the potential to emit HRVOC.
If the response to Question [JI.N.1. and III.N.2. are both “NO” or
“N/A,” go to Section IT1.O. If the response to Question III.N.1 is
“YES,” eontinue with Question ITI.N.3.

Iyves CINO[IN/A

3. All vent streams in the a;_ﬁplication area that are routed to aflare  |[JYES[ | NO
contain less than 5.0% HRVOC by weight at all times.

4. All vent streams in the application area that are not routed to a [JYESTINO
tlare contain less than 100 ppmv HRVOC at all times.
If the response to Questions III.N.3. and [1I.N 4. are both “NO,”

go to Section ITT.0.

5.  The application area contains pressure relief valves that arenot  |[] YES [ | NO
controlled by a flare.

6.  The application area has at least one vent stream which has no [IYES[INO

potential to emit HRVOC.

7. The application area has vent streams from a source described in [1YESLINO
30 TAC § 115.727(¢)(3)(A) - (H).

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air quality permit requirements

and may be revised periocdically (APDG 5733v23) Page 11 __of__82__
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Texas Commission on Environmental Quality
%S Application Area-Wide Applicability Determinations and General Information
[ ] Form OP-REQ1 (Page 12)

Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753
Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
+ For GOP applications, answer ONLY these uestions unless otherwise directed

YES []NO [IN/A

1. The application area includes one or more cooling tower heat

¢ 1. The application area is located in the [CYES [ NO
Houston/Galveston/Brazoria, Beawmont/Port '
Arthur, Dallas/Fort Woxth, or Dallas/Fort Worth Eight-Hour area.
For SOP applications, if the response to Question IV.A.11s “YES,”
eomplele Sections IV.B - I'V.F and 1V.H.

For GOP applications for GOPs 511, 512, 513, or 514, if the
response to Question IV.A.1 is “YES,” go to Section IV.F.

For GOP applications for GOP 517, if the response to Question
IV.A.11s "YES,” complete Sections IV.C. and IV.F.

For GOP applications, if the response to Question IV.A.1 is “NO,”
go to Section VI.

2. The application area is located in Bexar, Comal, Ellis, Hays, or LI YES[]NO
MecLenpan County and includes a cement kiln.
If the response to Question IV.A.2 is “YES,” go to Question IV.H.1.

3. The application area includes a utility electric generator in an east | [ YES [ NO
or central Texas county.
See instructions for a list of counties included.
If the response to Question IV.A.3 (s “YES,” go to Question IV.G.1.
Ifthe responses to Questions IV.A.1 - 3 are all “NO,” go to
Question IV.H.1.

1. The application area includes units specified in 30 TAC [ JYEST INO
§8 117.1000, 117.1200, OF 117.1300.
If the response to Question IV.B.1. is “NQO,” go to Question IV.C.1.

2, The application area is complying with a System Cap in 30 TAC L]YES[INO
88 117.1020 or 117.1220,

TCEQ - 10043 (Revised 10/12) Torm OP-REQ1
This form for use by facilities subject to air quality permit requirements and may

be revised periodically. {APDG 5733v23) Page 12 ___of B2
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Texas Commission on Environmental Quality

Form OP-REQ1 (Page 13)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013

RN No.: RN100217298

Permit No.: O1753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

fications, answer ONLY these questions unless otherwise directed.

The application area is located at a site subject to 30 TAC Chapter
117, Subchapter B and includes units specified in 30 TAC

£8 117,100, 117.300, 0T 117.400.

For SOP applications, if the response to Question IV.C.1. {5 “NO,”
go to Question IV.I).1.

For GOP applications for GOP 517, if the response to Question
IV.C.1. is “NO,"go to Sectign IV.F,

[JvES[(INO

The application area is located at a site that was a major source of
NOx before November 15, 1992,

CIYES[INO [ N/A

The application area includes an electric generating facility
required to comply with the System Cap in 30 TAC § 117.320.

|OYES[NO

The application area is located at, or part of, an adipie acid
production unit,

T JYES[INO [IN/A

The application area is located at, or part of, a nitric acid
production unit.

The application area is Jocated at a site that is a minor source of
NOy in the Houston/Galveston/Brazoria or Dallas/Fort Worth
Eight-Hour areas.

For SOP applications, if the response to Question IV.F.1 is “NO,”
go to Question IV.H.1.

For GOP applications, if the response to Question IV.F.1 is “NO,”
go to Section VI,

O YES [INO CIN/A

[JYES{INO

The application area is located in the Houslon/Galveston/Brazoria
area and has units that qualify for an exemption under 30 TAGC
§117.2003(a).

[IYES[INO

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are Tor use by facilities subject to air quality permit requirements

and may be revised periedically (APDG 57353v23)
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- Texas Commission on Environmental Quality
. .&% Application Area-Wide Applicability Determinations and General Information
=) Form OP-REQ1 (Page 14)
TCE ‘ Federal Operating Permit Program
Date: March 23, 2013 RN No.: RN100217298 Permit No.: 01753

Area Nalﬁe: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

¢  For GOPap tions, ser ONLY these guestions unless otherwise directed.

3. The application area is located in the []YES i:INO
Houston/Galveston/Brazoria area and has units that qualify for
an exemption under 30 TAC § 117.2003(b).

¢ 4. The appliw(u:-;{iownuarea is located in the Dallas/Foﬁ Worth [C1YES[INO
Eight-Hour area and has units that qualify for an exemption
under 30 TAC § 117.2103.
I 5.  The applieation area has units subject to the emission L1YES[INO

specifications under 30 TAC §§ 117.2010 or 30 TAC § 117.2110.

1. The application area includes utility electric power boilers and/or
stationary gas turbines (including duct burness used in turbine
exhaust ducts) that were placed into service hefore
December 31, 1995.

Ifthe response to Question IV.(G.1 is “NO,” go to Question [V, H 1.

[ JYES I NO

2. The application area is complying with the System Cap in 30 TAC [IYES[INO
§ 117.3020.

The application area includes a manufacturer, distributor, retailer [[] YES B NO
or installer of natural gas fired water heaters, boilers or process
heaters with a maximum rated capacity of 2.0 MMBtu/hr or less.
If the response to question IV.H.1. is “NO” go to Section V.

2. All water heaters, boilers or process heaters manufactured, YES [INO
distributed, retailed or installed qualify for an exemption under
30 TAC § 117.3203.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically {(APDG 5733v23) Page 14 or _82__
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TCEQ

Texas Commission on Environmental Quality

Form OP-REQ1 (Page 15)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013

RN No.: RN100217298

Permit No.: O1753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢  ForGOPa

lications, answer ONLY these questions unless otherwise directed.

1. The application area manufactures automobile refinish coatings or |[] YES [X] NO
coating companents and sells or distributes these coatingsor
coating components in the United States.
2. The application area imports automobile refinish coatings or [ 1YES X NO
coating components, manufactured on or after January 11, 1999,
and sells or distributes these coatings or coating components in
the United States.
If the responses to Questions V.A.1 and V.A.2 are both “NO”, go to
Section V.B.
3.  All automobile refinish coatings or ceating components L 1YES[INO

manufactured or imported by the applieation area meet one or
more of the exemptions specified in 40 CFR § 59.100(c¢)(1) - (6).

i

The application area manufactures consumer products for sale or

1.
distribution in the United States.

2. The application area imports consumer products manufactured on |[] YES [X] NO
or after December 10, 1998 and sells or distributes these consumer .
products in the United States.

3.  Theapplication areais a distributor of consumer products whose |[] YES XINO
name appeats on the label of one or more of the products.
If the responses to Questions V.B.1 - V.B.3 are all “NO”, go to
Section V.C.

4. All consumer products manufactured, imported, or distributed by |[] YES [ NO

the application area meet one or more of the exemptions specified
in 40 CFR § 59.201(c)(1) - (7).

TCEAQ - 10043 (Revised 10/12) Form OP-REQ:
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23)
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Texas Commission on Environmental Quality

Form OP-REQ1 (Page 16)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

RN No.: RN100217298

Date: March 25, 2013

Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

¢ For GOP applications, answer ONLY these guestions unless otherwise directed.

The application area manufactures or imports architectural LJYES X NO
coatings for sale or distribution in the United States.
2. The application area manufactures or imports architectural [1YESEI NO
coatings that are registered under the Federal Insecticide, :
Fungicide, and Rodenticide Act,
If the responses to Questions V.C.1 and V.C.2 are both “NO,” go
to Section V.D.
3. All architectural coatings manufactured or imported by the [ 1YES{ INO
application area meet one or more of the exemptions specified in
40 CFR § 59.400(c)(1) - (5).
Tl

application area meet one or more of the exemptions specified in
40 CI'R § 59.605(a} - (¢).

1. The application area manufactures or imports portable fuel [JYES I NO
containers for sale or distribution in the United States.
If the response to Question V.D.1 is “NQ,” go to Seetion VI,

2. All portable fuel containers manufactured or imported by the LIYES[JNO

The application area includes a unit(s) that is subject to one or
more 40 CFR Part 6o subparts.
Ifthe response to Question VI.A.11is “NO,” go to Section VIT.

P YESL INO

1. The application area is located at a coal preparation and
processing plant.
If the response to Question VI.B.1 1s “NO,” go to Section VI.C.

[ vBS B NO

TCLEQ - 1“0043- “(-lievised 10/22) Form OP-REQ1
This form for use by facilities subject to air quality permit requirements and may

be revised periodically. (APDG 5733v23)

Page 16 of 82
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Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information

A

SN
= Form OP-REQ1 (Page 17)
TC Federal Operating Permit Program
Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
®  For GOP applications, answer ONLY these questions unless otherwise di

2. The coal preparation and processing plant has a design capacity |[ ] YES{]NO
greater than 200 tons per day (tpd).
If the response to Question VI.B.2 is “NQ,” go to Section VI.C.

3 The plant has an option to enforceably limit its o_peréﬁng levelto |[L]YES[]NO “
less than 200 1pd and is choosing this option.
If the response to Question VI.B.3. is “YES,” go to Section VI.C.

4.. “The plant contains an open storage pile, as defined in § 60aé51? as 7|:] YES{]NO
an affected facility.
If the response to Question VI.B.#. s “NO,” go to Section VI.C.

5. The open storage pile was constructed, reconstructed or modified |[[] YES[] NO
after May 27, 2009,

1. The application area includes one or more stationary gas turbines YES [ NO[N/A
that have a heat input at peak load greater than or equal to
10 MMBtu/hr (10.7GJ/hr}, based on the lower heating value of
the fuel fired.
If the response to Question VI.C.11s “NO” or “N/A,” go to
Section VI.D,

¢ 2. One or more of the affected facilities were constructed, modified, YES [ NO
or reconstructed after October 3, 1977 and prior to
February 19, 2005.
Ifthe response to Question VI.C.2 Is “NO,” go to Section VI.D.

3. Omeor more stationary gas turbines in the application area are [FYES [ NO
using a previously approved alternative fuel monitoring schedule
as specified in 40 CFR § 60.334(h){4).

4.  The exemption specificd in 40 CFR § 60.332(e) is being utilized [ YES K NO
for one or more stationary gas turbines in the application area.

5. One or more stationary gas turbines subject to 40 CFR Part 60, [JYES [ NO
Subpart GG in the application area is injected with water or steam
for the control of nitrogen oxides.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page _ 17 _of _82__



Texas Commission on Environmental Quality

= .,,% Application Area-Wide Applicability Determinations and General Information
- , Form OP-REQ1 (Page 18)

TCEQ Federal Operating Permit Program

Date: March 25, 2013 | RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

¢ For GOP applications, answer ONLY these guestions unless otherwise directed.

If the response to Question VI.D.1 is “NO,” go to Section VI L.

1. The application area includes bulk gasoline terminal loading D YES NO [ N/A
racks.

+ 1. The application area includes affected facilities identified in 40
CFR § 60.640(a) that process natural gas (onshare),
For SOP applications, if the response to Question VI.E.11s “NO,”
go to Section VI.F.
For GOP applications, if the response to Question VI.E.1 is “NO”
or “NfA,” go to Section VI.H.

2 One or more of the loading racks were constructed or modified [JYES[_NO
after December 17, 1980,

LIYES ¥ NO

January 20, 1984.

4 2,  'Fhe affected facilities that were construeted or modified after LC]YESINO

capacity greater than or equal to 2 long tons per day (LTPD) of
hydrogen sulfide but operates at less than 2 LTPD.

¢ 3. The application area includes a gas sweetening unit with a design |[_JYES [ NO

40 CFR § 60.670(a)(1) that are located at a fixed or portable
nonmetallic mineral processing plant.
If the response to Question VILF.1 15 “NO,” go to Section VI.G.

1. The application area includes affected facilities identified in [ ] YES KINO

in the application area are subject to 40 CFR Part 60,
Subpart 000.

2. Affected 'facilifies identified in 40 CFR § 60_..6_70('&)(1} and located |[ ] YES []NO

TCEQ -~ 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilities subject to air quality permit requirements and may

be revised periodically, (APDG 5733v23)

Page 18 of __82__



Texas Commission on Environmental Quality

Form OP-REQ1 (Page 19)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013 RN No.: RN100217208 Permit No.: 01753

Area Name: Biackhawk Power Plant

¢

For SOP applications, answer ALL questions unless otherwise directed.
for GOPa

lications, answer ONLY these questions unless otherwise directed

The application area is located at a petroleum refinery and
includes one or more of the affected facilities identified in 40 CFR
§ 60.690(a)(2) - (4) for which construction, modification, or
reconstruction was commenced after May 4, 1987,

If the response to Question VI.G.1 is “NO,” go to Section VI.H.

[TTYES DI NO

The application area includes stormwater sewer systems.

TJYES[INO

The application area includes ancillary equipment which is
physically separate from the wastewater system and does not

come in eontact with or store oily wastewater,

] YES[]1NO

The application area includes non-contact cooling water systems.

[IYES[INO

The application area includes individual drain systems.
If the response to Question VI.G.51s “NO,” go to Section VI.H.

CIYESCINO

The application area includes one or more individual drain
systems that meel the exemplion specified in 40 CFR
§ 60.692-2(d).

(JYES[TINO

The application area includes completely closed drain systems.

[]YES []NO

The application area includes at least one small municipal waste

incineration unit, other than an air curtain incinerator,
constructed after August 30, 1999 or modified or reconstructed
on or after June 6, 2006.

4 [ YES I NO [LIN/A
incineration unit, other than an air curtain incinerator.
If the response to Question VI.H 1. is “N/A,” go to Section VLI If
the response to Question VLH 1. is “NO,” go to Question VI.H 4,

4 The application area includes at least one small municipal waste |[ JYES{ JNO

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilities subject to air quality permil requirements and may

be revised periodically. (APDG 5733v23)
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Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-RLQ1 (Page 20)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

ArearNratrﬁe: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
®  For GOP applications, answer ONLY these guestions unless otherwise directed.

L4 3.  The application area inchides at least one small municipal waste |[] YES [ NO
incineration unit, other than an air curtain incinerator,
construeted before August 30, 1999 and not modified or
reconstructed on or after June 6, 2006,

¢ 4.  The application arca includes at least one air curtain incinerator. |[ ] YES ] NO
Note: Ifthe response to Question VI.H.4. is “NO,” go to Section
VII

¢ 5.  The application area includes at least one air curtain incinerator  [[JYES [T NO

constructed after August 30, 1999 or modified or reconstructed
on or after June 6, 2006.

Ifthe response to Question VI.H.5. is *NO,” go to Question
VI.H.7.

4 6.  All air eurtain incinerators constructed after August 30,1999 0or  |[_]YES[ | NO
modified or reconstructed on or after June 6, 2006 combust only
yard waste.

¢ 7.  The application area includes at least one air curtain ineinerator  {[JYES [_JNO
constructed before August 30, 1999 and not modified or
reconstructed on or after June 6, 20086,

¢ 8.  All air curtain incinerators constructed before August 30, 1999 [[]YES[JNO
and not modified or reconstructed on or after June 6, 2006
combust only yard waste.

1. The application area includes at least one cormnmercial or LIYES XINO [ N/A
industrial solid waste incineration unit, other than an air curtain
incinerator.

If the response to Question VI.L1, Is “N/A,” go to Section VI.J. If
the response to Question VI.1.1, is “NO,” go to Question VI.1.4.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilitics subjeck to air guality permit requirements and may

be revised peviodically. (APDG 5733v23) Page _ 20 of __82___



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 21)
Federal Operating Permit Program

Date; March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

“For SOP applications, answer ALL questions unless otherwise dir ectea’
Ifor GOP a hcatwns answer ONLY these questions unl th

¢

+ 2. The applieation area includes at least one commereial or C1v¥ES [(INO
industrial solid waste incineration unit, other than an air curtain
incinerator, constructed after November 30, 1999 or modified or
reeonstructed on or after June 1, 2001,

L 3. The application area includes at least one commercial or L1YES[INO
industrial selid waste incineration unit, other than anr air cartain
incinerator, constructed before November 30, 1999 and not
maodified or reconstructed on or after June 1, 2001.

L4 4.  The application area includes at least one air curtain incinerator. |[C] YES [X] NO
If the response to Question VI.1.4. is “NO,” go to Section VI.J.

¢ 5.  The application area includes at least one air curtain ineiner ator, [ YES [ NO
constructed after November 30, 1999 or modified or
reconstructed on or afier June i, 2001.
If the response to Question VI.L5. is “NO,” go to VI.I7,

14 6.  All air curtain incinerators Lonsuucied after November 30,1999 |[JYES[]NO
or modified or reconstrncted on or after June 1, 2001 combust
only wood waste, clean lumber, or yard waste or a mixture of
these materials.

4 7.  The application arca includes at least one air curtain incinerator, |[]YES [ I NO
constructed before November 30, 1999 and not modified or
reconstructed on or after June i1, 2001.

$ 8. All air curtain incinerators eonstructed before November 30, 1999 |[_] YES 7] NO
and not modified or reconstructed on or after June 1, 2001
combust only wood waste, clean lumber, or yard waste or a
mixture of these materials.

TCEQ - 10043 (Revised 10/12) Form OP-REQ:
These forms are for use by [acilities subject to air quality permit requirements

and may be revised periodically {APDG 5733v232) Page 21 eof 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information

Form OP-RILQ1 (Page 22)

Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
®  For GOP applications, answer ONLY these questions unless otherwise directed.

4 1. The application area includes at least one very small municipal CIYESKINO I N/A
waste incineration unit or institutional ineineration unit, other
than an air curtain incinerator,

If the response to Question VI.J.1.1s “N/A,” go to Sectfon VIL If
the response to Question VI.J.1. is “NO,” go to Question VI.J.4.

+ 2. The application area includes at least onevery small municipal [1YES[NO
waste incineration unit, other than an air curtain incinerator,
constructed after December 9, 2004 or modified or reconstructed
on or after.June 16, 2006,

¢ 3. The application area includes at least one very small municipal [FYES[INO
waste incineration unit, other than an air curtain ineinerator,
construeted before December 9, 2004 and not modified or
reconstructed on or after June 16, 2006,

$ 4.  The application area incluéies at léa-st one air curtain incinerator. [[ | YES [X] NO
If the response to Question VI.J.4. is “NO,” go to Section VILI.

¢ 5.  The application area includes at least one air curtain incinerator CJYES[]INO

constructed after December 9, 2004 or modified or reconstructed
on or after June 16, 2006.
If the response to Question VI.J.5. is “NO,” go to Question VI.J.7.

All air curtain incinerators constructed after December 9, 2004 or
modified or reconstructed on or after June 16, 2006 combust only
wood waste, clean lumber, or vard waste or a mixture of these
materials,

[JYEST]INO

The application area includes at least one air curtain incinerator
constructed before December 9, 2004 and not modified or
reconstrieted on or after June 16, 2000.

[YES[INO

Al air curtain incinerators constructed before December 9, 2004
and not medified or reconstructed on or after June 16, 2006
combust only wood waste, clean lumber, or vard waste ora
mixture of these materials.

[ 1YES [ NO

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air quality permit reguirements

and may be revised periodically (APDG 5733v23)
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Texas Commission on Environmental Quality

ww Application Area-Wide Applicability Determinations and General Information
: Form OP-REQ1 (Page 23)

TCEQ Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

iy
£
il
&=

Area Name: Blackhawk Power Plant

For S0P app]_icatibns, answer ALL questions unless otherwise directed.
¥ For GOP applications, answer ONLY these questions unless otherwise directed

¢ 9.  The air curtain incinerator is located at an institutional facility and |[ ] YES [[] NO
is a distinet operating unit of the institutional facility that
generated the waste.

4 10. The air curtain ineinerator burns less than 35 tons per day of wood [ | YES{ ] NO
waste, clean lumber, or yard waste or a mixture of these materials.

¢ 1. The application area includes a unit(s) that is subject to one or YES [ NOL]IN/A
more 40 CFR Part 61 subparts.
If the response to Question VIL.A.1 is “NO” or “N/A,” go to Section
VIIT.

1. The application area is located at a plant which produces ethylene |[ ] YES [X] NO
dichloride by reaction of oxygen and hydrogen chloride with
ethylene, vinyl chloride by any process, and/or one or more
polymers containing any fraction of polymerized vinyl chloride.

[1vES [1NO KIN/A

The application area is located at a coke by-product recovery plant |[ ] YES [X] NO

and includes one or more of the affected sources identified in 40

CFR § 61.130(a) - (b).
If the response to Question VII.D.11s “NO,” go to Section VILE.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page _ 23 or__ 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
; Form OP-REQ1 (Page 24)
CE Federal Operating Permit Program

Date; March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applzcatlons, answer ALL quesnons unless otherwise dlrecred
tions | unless ]

\d

The application area includes equipment in benzene service as
determined by 40- CI‘R § 61.137(b).

3. The application area has elected to (omply with the provisions of
40 CFR § 61.243-1 and 40 CEFR § 61,243-2.

1. The application area includes sources, operations, or activities [1YES I NO
specified in 40 CFR §§ 61.143, .144, .146, 147, .148, or .155.
Ifthe response to Questmn VITLE.11s *NO ”go to Sechon VILF.

The application area includes roadways construeted or maintained
with ashestos tailings or ashestos-containing waste material.

3.  Theapplication area includes a manufacturing operation using [1YES[INO
commercial asbestos.
Ifthe response te Question VILE.31s “NO,” go to Question VII, E.q.

a. VlSlb]e emissions are discharged to outside air from the [JYES[INO
manufacturing operation

b.  An alternative emission c,orm ol and waste Ueatmem method [:! YES[]NO
is being used that has received prior U.S. Environmental
Protection Agency (EPA) approval.

¢, Asbestos-containing waste material is processed into LIYES[]NO
nonfriable forms.

d.  Asbestos- contalnmg waste material is ddcquateiy wetted., [JYES[ ] NO

e.  Alternative hltermg equipment is being used that has YES [ NO

received EPA approval.

TCEQ - 10043 (Revised 10/12) Form OI-REQ1
These forms are for nse by facilities subject 1o air guality permit requirements

and may be revised periodieally (APDG 5733v23) Page 24  of 82
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Texas Cominission on Environmental Quality

Application Area-Wide Applicability Determinations and General Information

FForm OP-REQ1 (Page 25)
Federal Operating Permit Program

Date: March 25, 2013

RN No.: RN100217298 Permit No.: 01753 '

Area Name: Blackhawk Power Plant

¢ ForGOPa

For SOP applications, answer ALL questions unless otherwise directed.
tications, answer ONLY these questions unless otherwise directed

e R E

Ahigh efficiency particulate air (HEPA) filter is being used ClYES [ NO

f.
that is certified to be at least 99.97% efficient for 0.3 micron
particles
g.  The EPA has authorized the use of wet collectors designed to |[_] YES [[] NO

operate with a unit contacting energy of at least
9.95 kilepascals.

[J¥Es IO

4.  The application area includes operations in which asbestos-

containing materials are spray applied.

If the response to Question VILE.4 1s “NO,” go to Question VILE.5.

a.  Asbestos fibers are encapsulated with a bituminous or YES [ NO
resinous binder during spraying and are not friable after
drying.
Ifthe response to Question VILE.4.a1s “YES,” go to Question
VIILE.5.

b.  Spray-on applications on buildings, structures, pipes, and [JYES[]NO
conduits do not use material containing more than 1%
asbestos.

c.  Analternative emission conirol and waste treatment method |[_JYES[ ] NQ
is being used that has received prior EPA approval.

d.  Ashestos-containing waste material is processed into [1YES[]NO
nonfriable forms.

e.  Asbestos-containing waste material is adequately wetted. []YES [ NO

f.  Alternative filtering equipment is being used that has |CIves [CINO
received EPA approval.

g. A HEPA filter is being used that is certified to be at least CIYES[JNO

99.97% efficient for 0.3 micron particles.

TCEQ - 10043 {Revised 10/12) Form OP-REM
These formms are for use by facilities subject o air quality permit requirements

and may he revised periodically {APDG 5733v23) Page 25 _of 82 _



Form OP-REQ1 (Page 26)
Federal Operating Permit Program

Texas Commission on Environmental Quality
S Application Area-Wide Applicability Determinations and General Information

Date; March 25, 2013 RN No.: RN140217298 Permit No.: 01753

Area Name: Blackha-vs.f.k. “i’“ow-er Plant

For SOP applications, answer ALL quesiions unless otherwise directed.
4

For GOP applications, answer ONLY these questions unless otherwise directed.

operate with a unit eontacting energy of at least 9.95
kilopaseals,

h.  The EPA has authorized the use of wet collectors demgned to [] YES D NO

manufacturing operation.

5. The appl:icati-on area in.elude.é. a fab,ri-cat]ng operation using ] YES I:] NO
commereial ashestos. |
If the response to Question VIL.E.5 is “NQ,” go to Question VILE.6. |
a.  Visible emissions are discharged to outside air from the [JYES[INO

is being used that has received prior EPA approval.

b.  An aliernative emission control and waste freatment method |[] YES[ ] NO

operate with a unit contacting energy of at least
9.95 kilopascals

c. Asbestos-containing waste material is processed into [ JYES[INO
nonfriable forms.

d.  Asbestos-containing waste material is adequately wetted. [ 1YES[JNO

e.  Alternative {iltering equipment is being used that has C1YES[CINO
received EPA approval.

f. A HEPA filter is being used that is certified to be at least C1YES[INO
99.97% efficient for 0.3 micron particles.

g.  The EPA has authorized the use of wet collectors designed to |[] YES [ ] NO

6. The application area includes insulating materials {other than
spray applied insulating materials) that are either molded and
friable or wet-applied and friable after drying.

TIYES [ NO

TCEQ - 10043 (Revised 10/12) Form OP-REQ
These forms are for usc by facilities subject 1o air quality permit requirements

and may be revised periodically (APDG 5743v23)

Page 20 of _82_



Texas Commission on Environmental Quality

Form OP-REQ1 (Page 27)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25,2013 RN No.: RN100217298 Permif No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

¢ ForGOPa

7. Theapplication area includes operations that convert regulated
ashestos-containing material and asbestos-containing waste material
into nonashestos (asbestos-free) material.

1. The application area is located at a metallic arsenie production
plant or at an arsenic trioxide plant that processes low-grade
arsenic bearing materials by a roasting condensation process.

lications, answer ONLY these questions unless otherwise directed.

truck loading racks.

The application area is located at a benzene production facility [ YES BINO
and/or bulk terminal.
If the response to Question VII.G.1 s “NQ,” go to Section VIL.H. _

2. The application area includes benzene transfer operations at C]YESTINO
marine vessel loading racks.

3. The application area includes benzene transfer operations at LIYES{JNO
railcar loading racks.

4.  The application area includes benzene transfer operations at tank- |[_} YES [ I NO

L. The application area includes a chemical manufacturing plant,
coke by-product recovery plant, or petroleum refinery facility as
defined in § 61.341,

[ 1YESIXINO

2.  The application area is located at a hazardous waste treatment,
storage, and disposal (TSD) facility site as described in 40 CFR
8 61.340(h).
If the responses to Questions VIILH.1 and VII.H.2 are both “NO,”
go to Section VIIT,

[1YESINO

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilities subject to air quality permit requirements and may

be revised periodically, (APDG 5733v23)

pPage_ 27 _of 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 28)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢ For GOP a phcat' s, ' ONLY these questions unless off erwzse dlreci’ed

3. The applxcanon area ig located at A site thdt has no benzene
onsite in wastes, products, byplﬂducts, or intermediates. [_L]YES[INO
If the response to Question VII.H.3 is "YES,” go to Section VIII.

4.  The application area is located at a site having a total annual
benzene quantity from facility waste less than 1 megagrams per ;l:j YES []NO

year (Mg/yx).
If the response to Question VIIL.H.4 is “Y}z.S” go to Section VIIT

5. The application area is located at a site having a total annual
benzene quantity from facility waste greater than or equalto 1 . .
Mg/yr but less than 10 Mg/yr. LIyES LINO
If the response to Question VIILH.5 is “YES,” go to Section VIII,

6.  The flow-weighted annual average benzene concentration of []YES [ NO
each waste stream at the site is based on documentation.

7. ThE:NE.lp.pli(:ati‘Ol’l area has waste streams with flow-weighted —
annual average water content of 10% or greater, LIYESLINOL] N/A

8.  The application area has waste streams that meet the exemption |[] YES (] NO
specified in 40 CFR § 61.342(c)(2) (the flow-weighted annual

average benzene concentration is less than 10 ppmw).

0.  The application area has waste streanis that meet the exemption |[YES[ | NO
specified in 40 CFR § 61.342(c)(3) because process wastewatery
has a tlow rate less than o.02 liters per minute or an annual
wastewater quantity less than 1o Mg/yr.

10.  The application area has waste streams that meet the exemption ;[ | YES [[] NO
specified in 40 CFR § 61.342(c)(3) becanse the total annual
benzene quantily is less than or equal to 2 Mg/yr.

TCEQ - 10043 {Revised 10/12) Form OP-RE
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page 28 of _82__



Texas Commission on Environmental Quality

Application Area-Wide Applicability Determinations and General Information

Form OP-REQ1 (Page 29)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

¢ For GOP applications, answer ONLY these questions unless otherwise directed.

The application area transfers waste off-site for treatment by

15.

1. .
another facility. [IYESLINO
12. The application area is complying with 40 CIR § 61.342(d). JyYes [INO
13. The application area is complying with 40 CFR § 61.342(e). [ YES[_INO
If the response to Question VIILH 13, 1s “NO,” go to Question
VII.H15.
14. The application area has facility waste with a flow weighted annual ] vES []NO

average water content of less than 10%.

The application area has containers, as defined in 40 CFR § 61.341,
that receive non-exempt benzene waste,

If the response to Question VILH.15 is “NQ,” go to Question
VILIL18.

CyES ] NO

16.

The application area is an alternate means of compliance to meet
the 40 CFR § 61.345 requirements for containers.

Ifthe response to Question VIL.H.16 s “YES,” go to Question
VILH.18.

[1YES [INO

17.

Covers and closed-vent systems used for containers operate such
that the container is maintained at a pressure less than
atmospheric pressure

[1YESJNO

A

18.

The application area has individual drain systems, as defined in 40
CEFR § 61.341, that receive or manage non-exempt benzene waste,
If the response fo Question VILH .18 15 “NQ,” go to Question
VII.H.25.

[1YES[]NO

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilities subjcet to air guality permit requirements and may

be revised periodically. (APDG 5733v23)

Page__ 29  of 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 30)
Federal Operating Permit Program

]
1
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R

Date; March 25, 2013 | RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢ For GOP applications, answer ONLY these questions unless otherwise directed.

S e S TR RS

19.  Theapplication area is using an alternate means of complianceto |[_]YES{ ] NO
meet the 40 CFR § 61.346 requirements for individual drain
systems.

Ifthe response to Question VII.H.19 is *YES,” go to Question
VIT.H.25.

20. The application area has individual drain systems complying with {[_] YES [T NO
40 CFR § 61.346{z).
If the response to Question VILH.20 i3 “NO,” go to Question
VIIL.H 22

21.  Covers and closed-vent systems used for individual drain systems | [T} YES [] NO
operate such that the individual drain system is mnaintained at a
pressure less than atmospheric pressure.

22. The application area has individual drain systems complying with |[[] YES{ ] NO
40 CFR § 61.346(h).
If the response to Question VIL.H.22 15 “NO,” go to Question
VIIL.H.25.

23. Junction boxes in the individual drain systems are equipped with a |[_] YES [_] NO
system to prevent the flow of organic vapors from the junction box
vent pipe to the atmosphere during normal operation.

24. Junction box vent pipes in the individual drain systems arc [1YES[INO
connecied to a closed-vent system and conlrol deviece,

Remediation activities take place al the application area subject to
NESHAP FF.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms arce for use by facilities subject to air guality permit requirements

and may be revised periadically (APDG 5733v23s) Page _30__of_ 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 {Page 31)
Federal Operating Permit Program

ICEQ

Date: March 25, 2013 RN No.: RN100217298 Pormit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢ For GOP applications, answer ONLY these questions unless otherwise directed.

¢ 1. The application area includes 2 unit(s) that is subject to one or 1 YESXINO
' more 40 CFR Part 63 subparts othier than subparts made
applicable by reference under subparis in 40 CFR Part 60, 61 or
63.
See instructions for 40 CFR Part 63 subparts made apphcable
only by reference.

1. The dpphcatlon area is iocated at a site that mdudes process units ] YES [X] NO
that manufacture as a primary produet one or more of the

chernicals listed in 40 CFR § 63.200(b){1){1) or (b)(1)(i1).

2. The application area is located at a plant site that is a major source | [} YES [Xj NO
ag defined in the Federal Clean Air Act § 112(a).

3. The application area is located at a site that includes chemical L] YES B NO
manufacturing process units that use as a reactant or manufacture
as a product, or co-produet, one or more of the organic hazardous
air pollutants listed in table 2 of 40 CFR Part 63, Subpart F.

If the response to Question VII1.B.1, .B.2, or .B.3 is “NO,” go to
Section VIILD,

4.  The application area includes chemical manufacturing process [1YES[]NO
units that use as a reactant o1 manufacture as a product, or co-
product, one or more of the organic hazardous air pollutants listed
in table 2 of 40 CFR Part 63, Subpart F.

TCEQ - 10043 {(Revised 10/12) Form OP-REQ:
This form for use by facilities subject to air guality permit requirements and may

be revised periodically. (APDG 5733v23) Page_ 31 of 82



Texas Commission on Environmental Quality
Applicatien Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 32)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 017.53.

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL guestions unless otherwise directed.
¢ For GOP applications, answer ONLY these questions unless otherwise directed

1. The application area is located at a site that is subject to 40 CFR [JYES[INO
63, Subpart F and the application area includes process vents,
storage vessels, transfer racks, or waste streams associated with a
ehemical manufacturing process subject to 40 CFR 63, Subpart F.
Ifthe response to Question VIIL.C.1 is “NO,” go to Section VIII.D.

enclosures that are required to comply with 40 CFR § 63.148.

2. The application area includes fixed roofs, covers, and/or YES [ | NO

3. The application area includes vapor collection systems or closed- [[] YES[_]NO
vent systems that are required to comply with 40 CFR § 63.148.
If the response to Question VIII.C.3 is “NO,” go to Question
VII.C.8.

4.  The application area includes vapor collection systems or closed- |[] YES{ ] NO
vent systems that are constructed of hard-piping.

5. The application area includes vapor collection systems or elosed- |1 YES [ NO
vent systems that contain by-pass lines that could divert a vent
stream away froin a control device and to the atmosphere.

If the response to Question VIII.C.5is “NO,” go to Question
VIN.C.8.

6.  Flow indicators are installed, calibrated, maintained, and operated | [ ] YES 1 NO
at the entrances to by-pass tines in the application area.

7. By-pass lines in the application area are secured in the closed [IYES[INO

TCEQ - 10043 (Revised 10/12) Form OP-REH
These forms are for use by facilities subject to air qualily permit requirements

and may be revised periodically {APDG 5733v23) Page _3 2___ of _822



;_;;,#"" = Texas Commission on Environmental Quality

R Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 33)

m Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless atherwise directed.
¢ ForG lications, answer ONLY these questions unless otherwise directed.

8. The application area includes Group 1 transfer racks that load LIYES[INO
organie HAPs,

9. 'The application area jncludes process wastewater streams. (1YES (INO
If the response to Question VIII.C.9 1s *NQ,” go to Question

VIIL.C 31.

10. The application area includes process wastewater streams that are |[ ] YES [ NO
also subject to the provisions of 40 CFR Part 61, Subpart FF,
If the response to Question VIII.C.10 1s “NO,” go to Question
VI .1z,

11, The application area includes process wastewater streams that are L1YES[TINO
complying with 40 CFR §§ 63.110(e)(1)(3) and (e} 1)(ii).

12. The application area includes process wastewater streams thatare |[} YES|_]NO
also subject to the provisions of 40 CFR Part 61, Subpart F,
Ifthe response to Question VIII.C.12 is “NO,” go to Question
VIII.C.14.

13. The application area includes process wastewater streams utilizing |[[ ] YES ] NO
the compliance option specified in 40 CFR § 63.110(0{4)(i1).

14. The application area includes process wastewater streams that are |[] YES[I1NO
also subject to the provisions of 40 CFR Parts 260 through 272,
If the response to Question VIII.C.14 is “NO,” go to Question
VIILCaz.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically {(APDG 5733v23) Page __33__of 82



Texas Commission on Environmental Quakity
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 34)
TCE Federal Operating Permit Program
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Date: March 25, 2013 RN No.: RN100217208 Permit No.: 01753

Area Name: Blackhawkaower Plant

For SOP applications, answer ALL questions unless otherwise directed.
$ . pplications, answer ONLY these questions unless otherwise directed.

15. The application &r@é ilicl,ude,s process W&étewater Stréams " [C]YES [ NO
complying with 40 CFR § 63.110(e)(2)(1).

16 i The application are includes process wastewater streams O YES [ NO
complying with 40 CFR § 63.110(e)(2)(ii).

17.  The application area includes process wastewater streams, located YESTINO
at existing sources, that are designated as Group 1; are required to
be treated as Group 1 under 40 CFR § 63.110; or are determined to
be Group 1 for Table ¢ compounds.

18.  The application area includes process wastewater streams, located |[] YES [ NQ
at existing sources that are Group 2. '

19. The application area includes process wastewater streams, located |[] YES [ NO
at new sources, that are designated as Group 1; required to be
treated as Group 1 under 40 CFR § 63.110; or are determined to be
Group 1 for Table 8 or Table 9 compounds,

20, The application area includes process wastewater streams, located |[ ] YES [ NO
at new sources that are Group 2 for beth Table 8 and Table ¢
compounds.

21.  All Group 1 wastewater streams at the site are demonstrated to [JYES[INO
have a total source mass flow rate of less than 1 MG/yr.
If the response to Question VIII.C.21. 15 “YES,” go to Question
VIII.C.31.

22.  The site has untreated and/or partially treated Group 1 wastewater |[[] YES[ | NO
streams demonstrated to have a total source mass flow rate of less
than 1 MG/yr.

If the response to Question VIII.C.22. (s “NO,” go to Question
VII.C.24.

TCEQ - 10043 (Revised 1o/12) Form QOP-REQ1
These forms are for use by facilities subject to air guality permit requirements

and may be revised periodieally (APDG 5733v23) Page _3 4__ of _ 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 {Page 35)
Federal Operating Permit Program

Date: March 25, 2013 L RN No.: RN100217298 Permit No.; Q1753

Area Name: Blackhawk Po.“.fér Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢ For GOP applications, answer ONLY these questions unless otherwise directed.

23. The application area ineludes waste management units that M YES[]NO
receive or manage a partially treated Group 1 wastewater stream
prior to or during treatment,

24. Group 1 wastewater streams or residual removed from Group 1 OYES[INO
wastewater streams are transferred to an on-site treatment
operation that is not owned or operated by the owner or operator
of the source generating the waste stream or residual.

25.  Group 1 wastewater streams or residual removed from Group 1 YES [ JNO
wastewater streams are transferred to an off-site treatment
operation.

If the response to Quesiion VII.C.24 -~ VIIL.C.25 15 both “NO,” go
to Question VIIIL.C.27.

26. The applieation area includes waste management units that LIYESLINO
receive or manage a Group 1 wastewater stream or a residual
removed from a Group 1 wastewater stream prior to shipment or
transport.

If the response to Question VIIL.C.24 - VIII.C.25 is both “NO,” go
to Question VIII.C.27.

27. The application area includes containers that receive, manage, or [ JYES[ | NO
treat a Group 1 wastewater stream or a residual removed from a
Group 1 wastewater stream.

28. The application area includes individual drain systems that [JYES[]NO
receive or manage a Group 1 wastewater stream or a residual
removed from a Group 1 wastewater stream.

If the response to Question VIIL.C.28 is “NO,” go to Question
VIIT.C.31.

TCEQ - 10043 (Revised 10/12) Form OP-REQ:
These forms are for use by facilities sulyject to air guality permit requirements

and may be revised periodically (APDG 5733v23) Page ____‘357 ot‘7827



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 36)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢ For GOP applications, answer ONLY these questions unless otherwise directed

29, The application area includes individual drain systems that are [ClYES [ INO

complying with 40 CFR § 63.136 through the use of cover and, if
vented, closed vent systems and eontrol devices

30. The application area includes individual drain systems that are  |[[JYES [ NO
complying with 40 CFR § 63.136 through the use of water seals or
tightly fitting caps or plugs.

31. The application area includes drains, drain hubs, manholes, lift  [[] YES I NO
stations, trenches, or pipes that are part of a chemical
manufacturing process unit that meets the criteria of 40 CFR
§ 63.100(b).

If the response to Question VIIL.C.31 is “NO,” go to Question
VIIL.C.36.

32. The application area includes drains, drain hubs, manholes, lift  |[ ] YES [ | NO
stations, trenches or pipes (that are part of a chemical
manufacturing process unit) that meet the criteria listed in
40 CFR § 63.149(d).

If the response to Question VIILC.32 is “NO,” go to Question
VIIT.C.36.

33. The application area includes drains, drain hubs, manholes, lift L1YES[JNO
stattons, trenches, or pipes that convey water with a total annual
average concentration greater than or equal to 10,000 patls per
million by weight of compounds listed in 40 CFR Part 63 Subpart |
G, Table g, at any flow rate.

34. The application area includes drains, drain hubs, manholes, lift TTYES{INO
stations, trenches or pipes that convey water with a total annual
average concentration greater than or equal to 1,000 parts per
million by weight of compounds listed in 40 CFR Part 63 Subpart
G, Table 9, at an annual average flow rate greater than or equal to
10 liters per minute.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilities subject o air quality permit requirements and may

be revised periodically. (APDG 5733v23) Page 30 or 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 37)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
For GOP applications, answer ONLY these questions unless otherwise directed

Ediiy

35. The application area includes drains, drain hubs, manholes, lift
stations, trenches or pipes that are part of a chemical
manufacturing process unit that is subject to the new source
requirements of 40 CFR § 63.100(1)(1) or (1}(2); and the
equipment conveys water with a total annual average LIYES[INO
concentration greater than or equal to 10 parts per million by
weight of compounds listed in 40 CFR Part 63 Subpart G, Table 8,
at an average annual flow rate greater than or equal to 0,02 liter
per minute.

36. The application area includes gas streams meeting the [JYES{]INO
charaecteristics of 40 CFR § 63.107(b) - (h) or the criteria of
40 CI'R § 63.113(1) and are transferred to a control device not
owned or operated by the applicant.

37. The applicant is unable to co.mplsf with 40 CFR §§ 63.113 - 63.118 D YES [ NO
for one oxr more reasons described in 40 CFR § 63.100(¢)(1), (3),
or{5).

The application area includes chromium electroplating or [ YES X NO
chromium anodizing tanks located at hard chromium
electroplating, decorative chromium electroplating, and/or
chromium anodizing operations,

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for nse by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page _ 37 or 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 38)
Federal Operating Permit Program

g

Date: March 25, 2013 RN No,: RN100217298 Permit No.: 01753

Area Name: Blackhawlk P.ow.er Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢  For GOP applications, answer ONLY these questions unless otherwise directed.

1. The application area includes sterilization facilities where I YES DINO
ethylene oxide ig used in the sterilization or fumigation of
materials.

If the response to Question VIT1LE.1 s “NO,” go to Section VIIILF.

2. Sterilization facﬂi’ciés located in the application area are subjeet to |[_] YES Q NO
40 CFR Part 63, Subpart Q.
Ifthe response to Question VIILE.2 is “NO,” go to Section VIILF.

3. The sterilization source has used less than 1 ton (907 kg) of ] YES 1IN0
ethylene oxide within all consecutive 12-month periods after
December 6, 1996.

4.  The sterilization source has used less than 10 tons (goyo kgl of  {[J YES I NO
ethylene oxide within all consecutive 12-month periods after
December 6, 1996

1. The application area includes industrial process cooling towers.
Ifthe response to Question VIILF.1 s “NO,” go to Section VITL.G.

CIYES B NO

2. Chromium-based water treatment chemicals have been used on ClYES[]NO
or after September 8, 1994.

The application area includes a bulk gasoline terminal.

2. The application area includes a pipeline breakout station. [ 1YES [X] NO
Ifthe responses to Questions VIILG.1 and VIIT.G.2 are both
“NO,” go to Section VIII.H.

TCEQ - 10043 (Revised 10/12) Form OP-REQs:
This form for use by facilities subject to air quality permit requirements and may

be revised periodically. (APDG 5733v23) Page _ 38 _of 782%



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 39)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Biackilawk Power Ple.l.ﬁ-t

For SOP applications, answer ALL questions unless otherwise directed.
¥ For GOP applications, answer ONLY these questions unless otherwise directed

3. The bulk gasoline terminal or pipeline breakout station is located
within a contiguous area and under common control with another
bulk gasoline terminal or a pipeline breakout station.

Ifthe response to Question VIILG.3 s “YES,” go fo Question
VIIL.G.g.

4.  The bulk gasoline terminal or pipeline breakout station is located |[C] YES [ NO
within a contiguous area and under common control with
sources, other than bulk gasoline terminals or pipeline breakout
stations that emit or have the potential to emit HAPs.

If the response to Question VIIL.G.4 is “YES,” go to Question
VIIL.G.o.

5. The value 0.04(0E) is less than 5% of the value of the bulk LIYES[]NO
gasoline terminal emissions screening factor (ET) or the pipeline
breakout station emissions screening factor (p).

Ifthe response to Question VITL.G.5 s “NO,” go to Question
VITL.G.9.

6.  Emissions screening factor less than 0.5 (BT or EP < 0.5), [ ] YES [ 1NO
If the response to Question VIIL.G.6 1s “YES,” go to Section
VIILH.

7. Emissions screening factor greater than or equal to 0.5, butless  |[ ] YES [ NO [ IN/A
than 1.0 (0.5 < ET or P < 1.0).
If the response to Question VIII.G.7is “YES”, go fo Section VIII.H

8.  Emissions screening factor greater than or equal to 1.0 (ET or CIYES [ NO [CIN/A
EP = 1.0).
If the response to Question VITIL.G.81s “YES,” go to Question
VIIT.G.10.

TCEQ - 10043 (Revised 10/12) Form OP-RECQH
These forms are for use by facilities subject to air qualily permit requirements

and may be revised periodically (APDG 5733v21) Page 3 9 of .82



Texas Commission on Environmental Quality
\-.,;_i Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 40)

Federal Operating Permit Program
Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Powéf Plant

—
i
=
wa
i
=

For SOP applications, answer ALL questions unless otherwise directed.
¢  For GOP applications, answer ONLY these questions unless otherwise directed

9.  The site at which the application area is located isa majior source |[] YES D NO
of HAP.
If the response to Question VIIL.G.9 is “NO”, go te Seetion VIIL.H

10. The application avea is using an alternative leak moniﬁoting LIYES[INO
program as described in 40 CFR § 83.424(1).

The application area includes processes that produce pulp, paper, |[ | YES [X] NO
or paperboard and are located at a plant site that is a major source
of HAPs as defined in 40 CFR § 63.2.

If the response to Question VIILH.1 15 “NO,” go to Section VIILI

2. The application area uses processes and materials speciﬁed in [(JYES[]NO
40 CFR § 63.440(a)(1) - (3).

3. The application area includes one or more sources subjeet to LIYES[INO
40 CFR Part 63, Subpart S that are existing sources.
If the response to Question VIIT.H.3 is “NO,” go to Section VIILI

4.  The applieation area includes one or more kraft pulping systems [ ]YES []NO
that are existing saurces.

5. The application area includes one or more dissolving-grade L]YES{INO
bleaching systems that are existing sources al a kraft or sulfite
pulping mill.

TCEQ - 10043 (Revised 16/12) Forin QP-REQ1
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page _ 40 of 82



= Texas Commission on Environmental Quality
< Application Area-Wide Applicability Determinations and General Information

= Form OP-REQ1 (Page 41)
TCEQ

Federal Operating Permit Program
Date: March 25,2013 RN No.: RN100217298 Permit No.: 01753

gL

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
For GOP applications, answer QONLY these questions unless otheruise directed

6.  The application area includes bleaching systems that are existing [ ] YES [ ] NO
sources and are complying with the Voluntary Advanced
Technology Incentives Program for Effluent Limitation Guidelines
in 40 CFR § 430.24.

If the response to Question VIILH.6 is “NO,” go to Section VIIT.L

7. The applicati.on area includes bleaching systems that are [;] YES D NO
complying with 40 CFR § 63.440(d)(3)(D).

8.  The application area includes bleaching systems that are YES [JNO
complying with 40 CFR § 63.440(d)(3)(11).

e piots e N

1. The application area includes an individual batch vapor, in-line [ ] YES I NO
vapor, in-line cold, and/or batch cold solvent cleaning machine
that uses a hazardous air pollutant (HAP) solvent, or any
combination of halogenated HAP solvents, in a total concentration
greater than 5% by weight, as a cleaning and/or drying agent.

2. The application grea is located at a major source and includes []YES X NO
solvent cleaning machines, qualifying as atfected facilities, that use
perchloroethylene, trichloroethylene or methylene chloride.

3.  The application area is located at an area source and includes [ JYES [ NO
solvent cleaning machines, other than cold batch cleaning
machines, that use perchloroethylene, trichloroethylene or
methylene chloride

t.  The application area includes elastomer product process units LI YES I NO
and/or wastewater streams and wastewater operations that are
agssociated with elastomer product process units.

Ifthe response to Question VIIL.J.1 is “NO,” go to Section VIILK.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air gquality permit requirements

and may be revised periodically (APDG 5733v23) Page A1 e B2
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e Texas Commission on Environmental Quality

.% Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 42)

TCEQ Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawlk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
4 For GOP applications, answer ONLY these guestions unless otherwise directed

2. Elastomer product process units and/or wastewater streams and  |[_] YES [ JNO
wastewater operations located in the application area are subject
t0 40 CFR Part 63, Subpart U.
If the response to Question VIIL.J.2 is "NO,” go to Section VIILK.

3. The application area includes process wastewater streams that are |[_| YES I NO
designated as Group 1 or are determined to be Group 1 for organic
HAPs as defined in 40 CER § 63.482.

4.  The application area inchudes process wastewater streams that are |[[[] YES[ | NO
Group 2 for organic HAPs as defined in 40 CFR § 63.482.

5.  All Group 1 wastewater streams at the site are demonstrated to [IYES[_JNO
have a total source mass flowrate of less than 1 MG/yr,
If the response to Question VIILJ.5. is “YES,” go to Question
VIILJ.15.

6.  The site has untreated and/or partially treated Group 1 wastewater |[ ] YES [ NO
streams demonstrated to have a total source mass flowrate of less
than 1 MG/yr.

If the response to Question VIIIJ.6. is “NO,” go to Question
VIILJ.8.

7. The application area ineludes waste management units that recetve || ] YES [ NO
or manage a partially treated Group 1 wastewater stream priox to
or during treatment.

8. Group 1 wastewater streams or residual removed from Group 1 L1YES[]NO
wastewater slreams are transferred to an on-site treatment
operation that is not owned or operated by the owner or operator
of the source generating the waste stream or residual.

9.  Group 1 wastewater streams or residual removed from Group 1 [YES{ ]NO
wastewater streams are transferred to an off-site treatment
operation,

If the response to Question VIII.J.8 - VIIT.J.9 are both “NO,” go to
Question VIII.J.11.

TCEQ - 10043 (Revised 10/12) Form OP-REQ:
These forms are for use by facilities subject 1o air quality permit vequirements

and may be revised periodically {(APDG 5733v23) Page 42 of __82__
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S Application Area-Wide Applicability Determinations and General Information

Texas Commission on Environmental Quality

Form OP-REQ1 (Page 43)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Piant

For SOP applications, answer ALL questions unless otherwise directed.
$ ForGOPa

lications, answer ONLY these questions unless otherwise directed.

10.

The application area includes waste management units that
receive o manage a Group 1 wastewater stream or a residual
removed from a Group 1 wastewater stream prior to shipment or
transport.

L1YES[]NO

treat a Group 1 wastewater stream or a residual removed from a
Group t wastewater stream.

12,

The application area includes individual drain systems that
receive or manage a Group 1 wastewater stream or a residual
removed from a Group 1 wastewater stream.

If the response to Question VIILJ.12. is “NQ,” go to Question
VIEJ.15.

13.

The application area includes individual drain systems that are
complying with 40 CFR § 63.136 through the use of cover and, if
vented, closed vent systems and control devices.

' [IYES[ ]NO

14.

The application area includes individual drain systems that are
complying with 40 CFR § 63.136 through the use of water seals or
tightly fitting caps or plugs.

[ vES [ NO

15.

The application area includes drains, drain hubs, manholes, lift
stations, trenches, or pipes that are part of an elastomer product
process unit.

If the response to Question VIILJ.15 1s “NQ,” go to Section VIIIK.

LJYES{]NO

16.

The application area includes drains, drain hubs, manholes, lift
stations, trenches or pipes that meet the criteria listed in 40 CFR
§ 63.149(d) and § 63.501(a)(12).

Ifthe response to Question VIILJ.16 {5 “NQ,” go ta Section VIII.K.

CTYES[CINO

TCEQ - 10043 (Revised 10/12) Form QP-RTE
These forms are for use by facilities subject to air gquality permit requirements

and may be revised periodically (APDG 5733v23)

Page _ 43 of___.82 .



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 44)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name; Blackhdwk Power Plant

For SOP apphcanons answer ALL questions unless otherwise directed.
tions, answer ONLY these questions unless otherwise directed.

¢

17.  The application area includes drains, drain hubs, manholes, lift [1YES[ | NO
stations, trenches, or pipes that convey water with a total annual
average concentration greater than or equal to 10,000 parts per
million by weight of compounds meeting the definition of erganic
AP in 40 CFR § 63.482, at any flow rate.

18. The application area includes drains, drain hubs, manholes, litt ~ |[] YES [ NO
stations, trenches or pipes that convey water w1th a total annual
average coneentration greater than or equal to 1,000 parts per
million by weight of compounds meeting the definition of organic
HAP in 40 CFR § 63.482, at an annual average {low rate greater
than or equal to 10 liters per minute.

19.  The application area includes drains, drain habs, manholes, lift LJYESLINO
stations, trenches or pipes that are part of an elastomer product
process unit that is a new affected source or part of a new affected
source and the equipment conveys water with a total annual
average concentration greater than or equal to 10 parts per
million by weight of compounds meeting the definition of organic
HAP in 40 CFR § 63.482, at an average annual flow rate greater
than or equal to 0.02 liter per minute,

The manufacture of basic liquid epoxy resins (BLR) and/or
manufacture of wet strength resins (WSR) is conducted in the
application area,

If the response to Question VIIL.K.1 is “NO” or “N/A,” go to
Section VIIT.L.

2. The application area includes a BLR and/or WSR research and [IYES[]NO
development facility.

TCEQ - 10043 (Revised 10/12) Form. OP-REQ1
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page 44  of_ 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 45)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 | Permit No.: 01753

Area Ndme: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢ For GOP applications, answer ONLY these questions unless otherwise directed.

1. Theapplication area includes one or more of the affected sources | YES [ NO ] N/A
in 40 CFR § 63.541(a) that are located at a secondary lead
smelter.

If the response to Question VIILL.1 is “NO” or “N/A,” go to
Section VIII.M,

2. The application area ig using and approved alternate to the [Jyes[INoO
requirements of § 63.545(¢){1)-(5) for control of fugitive dust
emission sources.

The application area includes marine tank vessel loading CyESI NO
operations that are specified in 40 CTFR § 63.560 and located at an
atfected source as defined in 40 CFR § 63.561.

2

1. The application area includes bétroleum refining process units [JYESINO
and/or related emission points that are specified in
40 CFR § 63.640(c)(1) - (c)(7).
If the response to Question VIII.N.1 is “NQ,” go to Section VIII.O.

2. All petroleum refining process units/and or related emission LI YES[JNO

points within the application area are specified in

40 CFR § 63.60()(1) - (2)(7).

If the response to Question VIILN.2 is “YES,” go to Section
VIILO.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air quality permit requirements

and may he revised periodically (APDG 5733ves) Page _____4 5___“ of .MSZ,_
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Texas Commission on Environmental Quality
@& Application Area-Wide Applicability Determinations and General Information
e Form OP-REQ1 (Page 46)

Federal Operating Permit Program
Date: March 25, 2013 RN No.: RN100217208 Permit No.: 01753

Eiﬂiﬁ

Arca Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢  For GOP applications, ans ONLY these gquestions unless otherwise directed.

3. The application area is located at a plant site that is a major {[JYES INO
source as defined in the Federal Clean Air Act § 112(a). :
If the response to Question VIII.N.3 is “NO,” go to Section
VIITO.

4.  'The application area is located at a plant site which emits or has |{_]YES[ |NO
equipment containing/contacting one or more of the HAPs listed
in table 1 of 40 CFR Part 63, Subpart CC.

If the response to Question VIII.N.4 is “NO,” go to Section
VIII1.O.

5.  The application area includes Group 1 wastewater streams that | YES (I NO
are not conveyed, stored, or treated in a wastewater stream
management unit that also receives streams subject to the
provisions of 40 CFR §§ 63.133 - 63.147 of Subpart G wastewater
provisions section.

6.  The application area includes Group 2 wastewater streamsthat || YES| | NO
are not conveyed, stored, or treated in a wastewater stream
management unit that also reegives streams subject to the
provisions of 40 CFR §§ 63.133 - 63.147 of Subpart G wastewater
provisions section.

7. The application area includes Group 1 or Group 2 wastewater [JYES[INO
streams that are conveyed, stored, or treated in a wastewater
stream management unit that also receives streams subject to
the provisions of 40 CFR §§ 63.133 - 63.147 of Subpart G
wastewater provisions section.

If the response to Question VIII.N.7 is “NO,” go to Section
VHI.O.

TCEQ} - 10043 (Revised 10/12) Form OP-RIHQ1
This form for use by facilities subject to air gualily permit requirements and may

be revised periodieally. (APDG 5733v23) Page_ 46 of _ 82
P



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 47)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
$ For GOP applications, answer ONLY these questions unless otherwise directed

The application area includes Gmup 1 or Group 2 wastewater [ vES []NO
streams that are complying with 40 CFR § 69.640(0)(2)(1).

9. mThe application area includes Group 1 or Group 2 wastewater ” [MYES [CINO
streams that are complying with 40 CFR § 63.640(a)}{(2)(11).
If the response to Question VIILN.g is “NO”, go to Section
VIILO,

16. The application area includes Group 2 wastewaler streams or [JYES [ ]NO
organic streams whose benzene emissions are subject to control
through the use of one or more treatment processes or waste
management units under the provisions of 40 CFR Part 61,
Subpart FF on or after December 31, 1992.

The application area includes containers that are subject to the
requirements of 40 CFR § 63.135 as a resuit of complying with
40 CFR 8 63.640(0)(2)(ii).

12. The application area includes individual drain systems that are YES [ NO
subject to the requirements of 40 CFR § 63.136 as a result of
complying with 40 CFR § 63.640(0)(2)(ii)

1. The application area is located at a plant site receiving material  [[] YES [X] NO [ ] N/A
that meets the criteria for off-sile material as specified in 40 CFR
§63.680(b)(1).

If the response to Question VIILO.1 is “NO” or “N/A,” go to
Section VIIT.P

TCEQ - 10043 (Revised 10/12) Form QP-REQ:
This form for use by facilities subject to air quality permit requirements aned may

be revised periodically. (APDG 5733v23) Page _ 47 of B2



TCEQ

Texas Commission on Environmental Quality

Form OP-REQ1 (Page 48)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

A

For SOP applications, answer ALL questions unless otherwise directed.

For GOP a

Lications, answer ONLY these questions unless otherwise directed.

Materials specified in 40 CFR § 63.680(b)(2) are received at the
application area.

[(YES[INO

The application area has a waste management operation
receiving off-site material and is regulated under 40 CFR Part
264 or Part 265.

[C]YES[INO

The apphcatlon area has a waste management operation -treat:ing
wastewater which is an off-site material and is exempted under
40 CFR &8 264.1(g)(6) or 265.1(c){10).

[ YES []NO

The application area has an operation subject to Clean Water
Act, 8 402 or § 307(b) but is not owned by a “state” or
“municipality.”

[ YES [] NO

The predominant activity in the application area is the treatment
of wastewater received from off-site.

C1YES[INO

The application area has a recovery operation that reeycles or
reprocesses hazardous waste which is an off-site material and is
exempted under 40 CFR 88 264.1(g)(2) or 265.1(c)(6).

1 yESNO

The application area has a recovery operation that recycles or

reprocesses used solvent which is an off-site material and is not
part of a chemical, petroleum, or other manufacturing process
that is required to use air emission controls by another subpart
of 40 CFR Part 63 or Part 61.

The application area has a recovery operation that re-refines or
reprocesses used oil which is an off-site material and is regulated
under 40 CFR Part 279, Subpart ¥ (Standards {or Used Oil
Processors and Refiners).

Clyes[CINO

10.

The application area is located at a site where the total annual
quantity of HAPs in the off-site material is less than 1 megagram
per year.

If the response to Question VIIL.O.10 1s “YES,” go to Section

VIIT.P.

[(JYES [ NO

TCREQ - 100453 (Revised 10/12) Form OP-REQ1
This form for use by facilities subject to air quality permitl requirements and may

be revised periodically. (APDG 5733v23)

Page 48  or B2




Texas Commission on Environmental Quality

= . Application Area-Wide Applicability Determinations and General Information
: Form OP-REQ1 (Page 49)

TCE Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name; B]aokhawk Powe1 Piant

For SOP apphcanons answer ALL questions unless otherwise directed.
ons, answer ONLY these questions unless otherwise directed.

11, The application area receives s offsite materials with aver age [ YES [ NO
VOHAP concentration less than 500 ppmw at the point of
delivery that are not combined with materials having a VOHAP
concentration of 500 ppmw or greater.

If the response to Question VIIL.O.11 13 “NO,” go ta Question

VIIL.O.14.
12.  VOHAP concentration is determined by direct measurement, LJvEs [INo
13. VOHAP concentration is hased on lmowledge of the pffsite LIYES ] NO

material.

14. The application area includes an equipment component thatisa |[_ | YES[ | NO
pump, eompressor, and agitator, pressure relief device, sampling
connection system, open-ended valve or line, valve, connector or
instrumentation system,

Ifthe response to Question VIIL.O.141s “NO,” ga to Question
VIHILO.17.

15.  An equipment component in the application area contains or LIYES[]NO
contacts off-site material with a HAP concentration greater than
or equal to 10% by weight.

16. An equipment component in the application area is intended to  [[ ] YES{ | NO
operate 300 hours or mere during a 12-month period.

17. The application area includes containers thal manage non- LIYES[ INO
exempt off-site material.

18. The application area includes individual drain systems that CIYES [ NO
manage non-exempt off-site materials.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air-quality permit requirements

and may be revised pertodically (APDG 5733v23) Page 49 of 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information

s Form OP-REQ1 (Page 50)
%Q- Federal Operating Permit Program
Date: March 25, 2013 RN No.: RN100217298 | Permit No.: 01753

Area Name: Blackhawk Power Plaﬁt

For SOP applications, answer ALL questions unless otherwise directed.

$  For GOP applications, answer ONLY these questions unless otherwise directed

1. The application area includes facilities that manufacture or LTYESXINO[IN/A
rework ecommercial, civil, or military aerospace vehicles or
components.
If the response to Question VIIT.P.1 is “NO” or “N/A,” go to
Section VIII.Q.
2,  The application area includes one or more of the affected CIYES{TINO

sources specified in 40 CFR § 63.741(c)(1) - (7).

L4 1. The application area is subject to 40 CFR Part 63, Subpart HH -
National Emission Standards for Hazardous Air Pollutants from

01l and Natural Gas Production Facilities.

For GOP applications, go to Section VIILY

1. The application area includes shipbuilding or ship repair
operations.
If the response to Question VIILR.1 {s “NO,” go to Section
VIIL.S.

] YES I NO

CIYES XINO

2. Shipbuilding or ship repair operations located in the application
area are subject to 40 CFR Part 63, Subpart I

[ YES []NO

1. The application area includes wood furniture manufacturing
operations and/or wood furniture component manufacturing
operations.

If the response to Question VIIL.S.1 is “NO” or “N/A,” go to
Section VIIL.T.

(] ¥ES BINO (] N/A

TCEQ - 10043 (Bevised 10/12) Form OP-RE
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23)

Page _ 5 0_ of _8 2
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Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
i Form OP-REQ1 (Page 51)

4

TCEQ“ Federal Operating Permit Program
Date: March 25, 2013 RN No.: RN100217298 Permit No,: Q01753

Area Name Blackhawk Power Plant

For SOP applications, answer ALL guestions unless otherwise directed.
For GOP aphcaimns answer ONLY these uesnons unless otherwlse directed

4

The apphcation area meets the definition of an “incidental Wood |:| YES [:I NO
manufacturer” as defined in 40 CFR § 63.8041.

1. The application area includes publication rotogravme pmduc,t and |[]YES [XI NO [_IN/A
packaging rotogravure, or wide-web flexographic printing presses.

1 The application area 1ncludes containers for which another 40 |L]YES[X]NO
CFR Part 60, 61, or 63 subpart references the use of 40 CFR
Part 63, Subpart PP for the control of air emissions.
Ifthe response to Question VIILU.1 is “NQ,” go to Section
VIIIV.

2. The application area includes containers using Container Level [[]YES[|NO
1 controls.

3. The application area includes containers using Container Level |[JYES[ ] NO
2 controls.

4.  The application area includes containers using Container Level |[_] YES [_] NO
3 eontrols.

1. The application area includes individual drain systems for []YES [XINO
which another 40 CFR Part 60, 61, or 63 subpart references the
use of 40 CFR Part 63, Subpart RR for the control of air
emissions.

TCEQ - 10043 (Revised 10/12) Form QOP-REQ.L
This form for use hy facilities subject to air guality permit requirements and may

be revised periodieally, (APDG 5733v23) : Page 51 ofﬁszi
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= Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information

Form OP-REQ1 (Page 52)

Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298

Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
L ] For GOP applications, answer ONLY these questions unless otherwise directed.

L A

1. The application area includes an acetal resins production L1YES X NO
process unit; an acrylic and modaerylic fiber production process
unit complying with 40 CER § 63.1103(b)(3)(1); or an existing
polycarbonate production process.

2. The application area includes process wastewater streams [JYES[ NQ
generated from an acetal resins production process unit; an
acrylic and modaerylic fiber production process unitcomplying
with 40 CFR § 63.1103(b){(3)(i); or an existing polyearbonate
production process.

If the response to Questions VIIILW.1, and VIIL.W 2. are both
“NO,” go to Question VIIIL.W.20

3. The application area includes process wastewater streams that | [] YES [] NO
are designated as Group 1 or are determined to be Group 1
under the requirements of 40 CFR § 63.132(c).

CFR § 63.132(c).

4. Theapplication area includes proeess wastewater streams that  [[J YES [ ] NO
are determined to be Group 2 under the requirements of 40

5. All Group 1 wastewater streams at the site are determined to LJYES []NO
have a total source mass flow rate of less than 1 MG/yr.

VIILW.8.

6.  The site has untreated and/or partially treated Group 1 {1YES[INO
waslewater streams demonstrated to have a {otal source mass
flowrate of less than 1 MG/yr.

If the response to Question VIIIW.6. is “NG,” go to Question

7. The application area includes waste management units that LIYES{ INO
receive or manage a partially treated Group 1 wastewater stream
prior to or during treatment,

TCEG - 10043 (Revised 10/12) Form OP-REQ1

‘This form for use by facilities subject to air quality permit requirements and may

he revised periodically. (APDG 5733v23)
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Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 53)
Federal Operating Permit Program

[ate: Mareh 25, 201 37 RN No.: RN1002172938 Permit No.: 01753

Area Name: Blackhawlk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

$ ForGO licatio hes unless otherwise directed.

8.  Group 1 wastewater streams or residnal remeved from Group 1 |L_JYES [(J NO
wastewater streams arve transferred to an on-site treatment
operation that is not owned or operated by the owner or
operator of the source generating the waste stream or residual,

9.  Group 1 wastewater streams or residual removed from Group1 |[[] YES[ I NO
wastewater streams are transferred to an off-site treatment
operation.

If the response to Question VIILW.8. and W.9. are both “NO,”
go to Question VIILW.11.

10. The application area includes waste management units that L] YES[]NO
receive or manage a Group 1 wastewater stream or a residual
removed from a Group 1 wastewater stream prior to shipment
or transport.

11.  The application area includes containers that receive, manage, {[ ] YES[ |NO
or treat a Group 1 wastewater stream or a residual removed
from a Group 1 wastewater stream.

12. The application area includes individual drain systems that [JYES[INO
receive, manage, or treat a Group 1 wastewater stream or a
residual removed from a Group 1 wastewater stream.

If the response to Question VIIL.W.12. is “NO,” go to Question
VIII. W 15.

13.  The application area includes individual drain systems that are YES [ NO
complying with 40 CFR § 63.136 through the use of covers and,
if vented, closed vent systems and control devices.

14. The application area includes individual drain systems that are [ | YES[ | NO
complying with 40 CFR § 63.136 through the use of water scals
or tightly fitting caps or plugs.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use hy facilities subject to air quality permit requirements and may

be revised periodically. (APDG 5733v23) Page _ 53 of_R2



Texas Commission on Environmental Quality

Application Area-Wide Applicability Determinations and General

Information
Form OP-REQ1 (Page 54)

Federal Operating Permit Program

Date: March 25, 2013 RN Na.: RN100217298 Permit No.: Q1753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢  For GOP applications, answer ONLY these gquestions unless otherwise directed.

15.

i =500 HeEtEahi, SR R

The application area includes drains, drain hubs, manholes, lift
stations, trenches, or pipes that are part of an acelal resins
preduction process unit; an acrylic and medacrylic fiber
production process unit complying with 40 CFR

§ 63.1103(b)(3)(i); or an existing polycarbonate production
process unit,

If the response to Question VIILW.15. is “NO,” go to Question
VIII.W.20.

[1YES [ NO

16.

The application area includes drains, drain hubs, manholes, Tift
stations, trenches or pipes that meet the criteria listed in

40 CFR § 63.1106(c)(1) - (3).

Ifthe response to Question VIIIL.W.16. Is "NO,” go to Question
VIIL.W.20,

[]YES [INO

17,

The application area includes drains, drain hubs, manholes, Bft
stations, trenches or pipes that convey water with a total annual
average concentration greater than or equal to 10,000 parts per
million by weight of compounds meeting the definition of
organic AP in Table g to 40 CFR Part 6o, Subpart G, at any
flow rate.

C1YES[]NO

18.

The application area includes drains, drain hubs, manholes, lift
stations, trenches or pipes that convey water with a total annual
average concentration greater than or equal to 1,000 parts per
million hy weight of compounds meeting the definition of
organic HAP in Table 9 to 40 CFR Part 60, Subpart G, at an
annual average flow rate greater than or equal to 1o liters per
minute.

LIYES[INO

TCEQ) - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilities subject to air quality permit requirements and may

be revised periodically. (APDG 5733v23)
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Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 55)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 | Permit No.: Q1753

Area Name: Blackhawk Power Plant
For S0P apphcatzons answer ALL questions unless otherwme directed,

19. The application area includes drains, drain hubs, manholes, lift [[]YES [} NO
stations, trenches or pipes that are part of an acryhc Ie5ins or
acrylic and modacrylic fiber production process unit that is part
of a new affected source or is a new affected source and the
equipment conveys water with a total annual average
copcentration greater than or equal to 10 ppmw of compounds
meeting the definition of erganie HAP in Table ¢ to 40 CFR Part
60, Subpart G, at an average annual flow rate greater than or
equal to 0.02 liter per minute.

20. The apphmtmn area includes an ethylene production process  |[]1YES [ NO l:IN/A |
unit.

21, The application area includes waste streams generated from an  |[] YES [X] NO [_JN/A
ethylene production process unit. '
If the response to Questions VIIL.W.20. and VIIL.W.21. are both
“NO”or “N/A,” go to Question VIII.W.53.

22, The waste stream(s) contains at least one of the chemicals listed {[] YES [ | NO
in 40 CFR § 63.1103(e), Table 7(g)(1).
If the response to Question VIIL.W.22. 1s “NO,” go to Question
VI W .53.

23. Waste stream{s) are transferred off-site for treatment. C1YES [ NO
If the response to Question VIIL.W.23. is “NO,” go to Question
VHI.W.25,

24. The application area has waste management units that treat or | YES [ | NO
manage waste stream(s) prior to transter off-siic for treatment.

If the response to Question VIII.W.24. is “NQO,” go to Question
VIILW.54

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
‘This form for use by facilities subject to air guality permit requirements and may

be revised periodically. (APDG 5733v2s) Page 55 ef 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 56)
Federal Operating Permit Program

Date: Maich 25, 72013 .RN No.; RN100217298 Permit No.: 01’753

Area Namne: Blackhawk Power Plant

For SOP apphcaﬁons answer ALL questions unless otherwise directed.

25. The totél annual benzene quantity from waste at the site is less
than 10 Mg/yr as determined '1ccord1ng t{) 40 CFR § 61.342(a).

26. The apphcatlon area contains at least one waste stream that isa | (] YES [ NO
continuous butadiene waste stream as defined in 40 CFR
§ 63.1082(h).
Ifthe response to Question VIIL.W.26. is “NO,” go to Question
VIILW.43.

27. The waste stream(s) contains at least 10 ppmw 1,3-butadiene at |[_ ] YES [ NO
a flow rate of 0,02 liters per minute or is designated for control.
If the response to Question VIII.W.27. is “NQ,” go to Question
VIIIW.43.

28. The control requirements of 40 CFR Part 63, Subpart G for [IYES[]NO
process wastewater as specified in 40 CFR § 63.1095(a)(2) are
selected for control of the waste stream(s).

If the response to Question VIIIL.W.28. 1s “NO,” go to Question
VI W.33

29. The application area includes containers that receive, manage, {[]YES[]NO
or treat a continuous butadiene waste stream.

30. The application area includes individual drain systems that [JYES[INO
receive, manage, or treat a continuous butadiene waste stream.
If the response to Question VIII.W.30. is “NO,” go to Question
VIIEW.43.

31.  The application avea includes individual drain systems that are {[ 1 YES[ | NO
complying with 40 CFR & 63.136 through the use of covers and,
if vented, closed vent systems and control devices.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page 56 of WSZN_



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Intormation
Form OP-REQ1 (Page 57)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions uniess otherwise directed.
¢  For GOP applications, answer ONLY these questions unless otherise directed.

32.  The application area includes individual drain systems that are |[_] YES[_| NO

complying with 40 CFR § 63.136 through the use of water seals
or tightly fitting caps.or plugs.

If a response to Question VIILW.32. is required, go to Question
VIIT.W.43.

33. The application area has containers, as defined in 40 CFR LIYES[INO
8§ 61.341, that receive a continuous butadiene waste stream.
If the response to Question VIIIL.W.33. is “NO,” go to Questton
VIII.W.36.

34. The application area is an alternate means of compliance to [1YES[ |NO
meet the 40 CFR § 61.345 requirements for containers.
Ifthe response to Question VIIL.W.34 is “YES,” go to Question
VI W.g6.

35. Covers and closed-vent systerns used for containers operate CJYES[]NO
such that the container is maintained at a pressure less than
atmospheric pressure.

36. The application area has individual drain systems, as defined in |[_] YES [ NO
40 CFR 8 61.341, that receive or manage a continuous butadiene
waste stream.

If the response to Question VIII.W.36. is “NO,” go to Question
VIII.W.43.

37. The application area is using an alternate means of compliance |[ ] YES [ NO
to meet the 40 CFR § 61.346 requirements for individual drain
gystems.

If the response to Question VIII.W.g7 is “YES,” go to Question
VIIT.W.43.

TCEQ - 10043 {(Revised 10/12) Form OP-REQ1
Fhis form for use by facilities subject to air quality permit requirements and may

be revised periodically. (APDG 5733v23) Page 57 et 82



Texas Comimission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQT (Page 58)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217208 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise divected.
¢  For GOF applications, answer ONLY these questions unless otherwise directed.

38. The application area has individual drain systems complying [JYES[INO
with 40 CFR § 61.346(a).
If the response fo Question VIII.W.381s “NO,” go to Question
VIIEW.40.

39, Covers and closed-vent systems used for individual drain LJYESE |NO
systems operate such that the individual drain system is
maintained at a pressure less than atmospheric pressure,

40. The application area has individual drain systems complying [1YES[JNO
with 40 CFR § 61.346(b).
If the response to Question VIIILW.40. is “"NO,” go to Question
VIIH.W.43.

41.  Junction boxes in the individual drain systems are equipped LIYES[TINO
with a system to prevent the flow of organic vapors from the
junction box vent pipe to the atmosphere during normal
operation.

42. Junction box vent pipes in the individual drain systems are [JYES{TINO
connected to a closed-vent system and control device.

43. The application area has at least one waste stream that contains |[] YES [_] NO
benzene.
If the response to Question VIIIL.W.43is “NO,” go to Question
VIIL.W.54.

44. The application area has containers, as defined in 40 CFR L] YES [INO
§ 61.341, that receive a waste stream containing benzene.
If the response to Question VIIL.W.44. is “NO,” go to Question
VIIL.W.47.

45. The application area is an alternate means of compliance to LIYES[INO
meet the 40 CFR § 61.345 requirements for containers.
If the response to Question VIII.W.45 is “YES,” go to Question
VI W.47.

TCEQ - 10043 (Revised 10/1:2) Form OP-REQ1
These forms are for use by factliies subject to air quality permit requirements

and may be revised periodically (APDG 5733v22) Page _ 58 or_ B2



Texas Comimission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 59)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
$  For GOP gpplications, answer ONLY these questions unless otherwise direcied

46. Covers and closed-vent systems used for containers operate Ovyes{INO
such that the container is maintained at a pressure less than
atmospheric pressure.

47. The application area has individual drain systems, as defined in {[ ] YES [ ] NO
40 CER & 61.341, that receive or manage a waste stream
containing benzene.

If the response to Question VIIL.W.47. is “NQ,” go to Question
VIIT.W.54.

48. The application area is using an alternate means of compliance |[] YES[ I NO
to meet the 40 CFR § 61.346 requirements for individual drain

systems.
If the response to Question VIIL.W.48 {s “YES,” go to Question
VIIT.W.54.
49. The application area has individual drain systems complying [T]YES[_]NO
with 40 CFR § 61.346(a).
If the response to Question VIIL.W.40 is “NO,” go to Queston
VI W.51.
50. Covers and closed-vent systems used for individual drain LIYES[]NO

systems operate such that the individual drain system is
maintained at a pressure less than atmospheric pressure.

51.  ‘The application area has individual drain systems complying ] YES[]NO
with 40 CFR § 61.346(Db).
If the response to Question VIILW.51. is “NO,” go to Question
VI W.54.

52. Junction boxes in the individual drain systems are equipped [JYES[JNO
with a system to prevent the flow of organic vapors from the
junction box vent pipe to the atmosphere during normal
operation.

TCEQ - 10043 (Revised 10/12) Form OP-REQI
This form for use by Facilities subject to air quality permit requirements and may

be revised perlodically. (APDG 5733v23) Page ._5 9_ “fmugz_



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 60)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawlk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢  For GOP applications, answer ONLY these questions unless otherwise directed.

53. Junetion box vent pipes in the individual drain systems are [JYES Y NO
connected to a closed-vent system and control device,

54. The application area contains a eyanide chemicals [ 1YES B NO
manufactuiing process.
If the response to Question VIILW.54is “NO,” go to Section
VHIX.

55. The cyanide chemicals manufacturing process generates [JYES[JNO
maintenance wastewater containing hydrogen cyanide or
acetonitrile,

The application area includes thermoplastic product process [ YES ] NO
units, and/or their associated affected sources specified in 40
CFR § 63.1310(a)(1) - (5), that are subject to 40 CFR Part 63,
Subpart J.JJ.

If the response to Question VIII.X 1. is "NO,” go to Section

VIILY.

2. The application area includes thermoplastic product process 1yeEsS[INO
units and/or wastewater streams and wastewater operations
that are associated with thermoplastic product process units.
If the response to Question VIIL.X.2 is “NO,” go to Section
VIILY.

3.  All process wastewater streams generated or managed in the Myes[INO
application area are from sources producing polystyrene.
Ifthe response to Question VII1.X.3. {s “YES,” go to Section
VIILY.

4. All process wastewater streams generated or managed in the [YES[JNO
application area are from sources producing ASA/AMSAN.
If the response to Question VIILX.4. is “YES,” go to Section
VIILY.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facitities subject to air quality permit requirements and may

be revised perlodically. (APDG 5733v23) Page_ 00 or 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 61)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

" For SOP applications, answer ALL gquestions unless otherwise directed.
4 For GOP applications, answer ONLY these questions unless otherwise directed.

5.  The application area includeé process wastewater streams that [ YES[ |NO |
are designated as Group 1 or are determined to be Group 1 for
organic HAPs as defined in 40 CFR § 63.1312.

6.  The application area includes process wastewater streams, CIYES I NO
located at existing sources, that are Group 2 for organic HAPs as
defined in 40 CFR § 63.1312.

7. The application area includes process wastewater streams, TYES [ ] NO
located at new sources, that are Group 2 for organic HAPs as
defined in 40 CFR § 63.1312.

8.  All Group 1 wastewater streams at the site are demonstrated to L ]YES [ NO
have a total source mass flowrate of less than 1 MG/yr.
Ifthe response to Question VIILX.8. {s “YES,” go to Question
VIILX.18.

9.  The site has untreated and/or partially treated Group 1 [JYES[INO
wastewater streams demonstrated to have a total source mass
flowrate of less than 1 MG/yr.

If the response to Question VIIT.X.9. is “NO,” go to Question
VI Xz,

10. The application area includes waste management units that CIYES [ NO
receive or manage a partially treated Group 1 wastewater stream
prior to or during treatment.

1. Group 1 wastewater streams or residual removed from Group1  |[[JYES{ | NO
wastewater streams are transferred to an on-site treatment
operation that is not owned or operated by the owner or operator
of the source generating the waste stream or residual.

12.  Group 1 wastewater streams or residual removed from Group 1 [JYES[ |NO
wastewater streams are transferred to an off-site treatment
operation.

If the response to Question VIII.X 11. - VIII. X 12, are both “NO,”
go to Question VIII.X.14.

TCEQ - 10343 (Revised 10/12) Form OPF-REQ]
This form for use by facilities subject to air quality permit requirements and may

be revised periedically. {APDG 5733v23) Page O1 of 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 62)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed,
¢ For GOP applications, answer ONLY these questions unless otherwise directed.

13.  The application area includes waste management units that LJYES[INO
receive or manage a Group 1 wastewater stream or a residual
removed from a Group 1 wastewater stream prior to shipment or
transport,

14. The application area includes containers that receive, manage, or |[ ] YES [ ] NO
treat a Group 1 wastewater stream or a residual removed from a :
Group 1 wastewater stream.

15. The application area includes individual drain systems that [ YES[TNO
receive or manage a Group 1 wastewater stream or a residual '
removed from a Group 1 wastewater stream.

Ifthe response to Question VIIL.X.15. 15 “NO,” go to Question
VIII.X.18.

16. The application area includes individual drain systems that are  [[]YES[]NO
complying with 40 CFR § 63.136 through the use of covers and, if
vented, closed vent systems and control devices.

17.  The application area includes individual drain systemsthat are | YES [ NO-
complying with 40 CFR § 63.136 through the use of water seals
or tightly fitting caps or plugs.

18. The application area includes drains, drain hubs, manholes, lift  {[[]YES[ | NO
stations, trenches, or pipes that are part of an thermoplastic
product process unit.

If the response {0 Question VIII.X.18. is “NO,” go to Section
VIILY.

TCEQ - 10043 (Revised 18/12) Form QP-REQ]
This forin for use by facilities subject to air quality permil requiremenis and may

be revised perfpdically. (APDG 5733v23) Page _62_ of _8 2_



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 63)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
A For GOP applications, " ONLY these

19. The application area includes drains, drain hubs, manholes, lift [[[] YES[ JNO
stations, trenches or pipes that meet the criteria listed in 40 CFR
§ 63.149(d) and § 63.1330(b}{12).
If the response to Question VIILX 1 9.1s "NO,” go to Section
VIILY.

20. The application area includes drains, drain hubs, manholes, liftt [ ] YES [] NO
stations, trenches, or pipes that convey water with a total annua}
average concentration greater than or equal to 10,000 parts per
million by weight of compounds meeting the definition of
organic HAP in 40 CFR § 63.1312, at any flow rate.

21.  The application area includes drains, drain hubs, manholes, Jift [ YES [ JNO
stations, trenches or pipes that convey water with a total annual
average concentration greater than or equal to 1,000 parts per
million by weight of compounds meeting the definition of
organic HAP in 40 CFR § 63.1312, at an annual average flow rate
greatey than or equal to 10 liters per minute.

22,  The application area includes drains, drain hubs, manholes, lift |[ ] ¥ES [ | NO
stations, trenches or pipes that are part of an thermoplastic
product process unit that is a new affected source or part of a
new affected source and the equipment conveys water with a
total annual average concentration greater than or equal 1o 10
parts per million by weight of compounds meeting the definition
of organic HAP in 40 CFR § 63.1312, at an average annual flow
rate greater than or equal to 0.02 liter per minute

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by {acilitics subject to air quality permit requirements and may

be revised periodically. (APDG 5733v23) Page_ 63 _or_ 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General
Information
Form OP-REQ1 (Page 64)

Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blaclhawk Power Plént-

For SOP applications, answer ALL questions unless otherwise directed,
¢ For GOP applications, answer ONLY these questions unless otherwise directed.

DAL

1. The application area is subject to 40 CFR Part 63, [ YES 54 NO
Subpart UUU - Natienal Emission Standards for Hazardous Air

The Qplﬁliﬁ:ation_é;ég is subject
Subpart AAAA - National Emission Standards for Hazardous Air
Pollutants for Municipal Solid Waste Landfills.

The application area is located at a site that includes process | CIYESPANO
units that manufacture as a primary product one or more of the
chemicals listed in 40 CFR § 65.2435(b){1).

1o

The application area is located at a plant site that is a major [1YES [ NO
source as defined in FCAA § 112(a).

3. The application area is located at a site that ineludes [ YESXINO
miscellaneous chemical manufacturing process units (MCPU)
that process, use or generate one or more of the organie
hazardous air pollutants listed in § 112(b) of the Clean Air Act or
hydrogen halide and halogen HAP.

If the response to Question VIIL.AA.1, AA.2 or AA.21s “NO,” go
to Section VIII.BB.

TCEQ - 10043 (Revised 10/12) Form OP-REM
This form for use by facilities subject to air quality permit requirements and may

be revised periadically. (APDG 5733v23) Purpe 7647 of 78 27



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 65)
Federal Operating Permit Program

Date: March 25,2013 RN No.: RN100217298 | Permit No.: 01753

Area Name: Blackhawk Power Plant

F or SOP applzcatwns answer ALL questions unless otherwise directed.
L 4 : i " ONLY these questions unless othe se dIT‘

4. The apphcatlon area ineludes process vents, storage vessels,
transfer racks, or waste streams associated with a miseellaneous
chemical manufacturing process subject to 40 CFR 63, Subpart P
FFEE. [IYES[INO
Ifthe response to Question VIIT.AA.4 1s “NO,” go to Section
VIIT.BB.

5. The application area includes process wastewater streams.
If the response to Question VIIL.AA.5 s “NO,” go to Question CIYES[ INO
VIIT.AA.17.

6. The application area includes process wastewater streams that
are designated as Group 1 or are determined to be Group 1 for
compounds listed in Table 8 or Table 8 and Table 9, as [IYESTINO
appmprlate of 40 CFR Part 63, Subpart FEGF.

7. All Gmup 1 wastewater streams at the site are demonstr atcd to
have a total source mass flowrate of less than 1 MG/yr. .
Ifthe response to Question VIII.AA.7. is “YES,” go to Section [IYESLINO
VIII.BB.

8.  The site has untreated and/or partially treated Group 1
wastewaler streams demonstrated to have a total source mass
flowrate of less than 1 MG/yr. CIYES[CINO
If the response to Question VIIIL.AA.8. is “NO,” go to Question
VIII.AA.10.

9.  The application area includes waste management units that
receive or manage a partially treated Group 1 wastewater stream | [ YES (] NO
prior to or during treatment.

10. Group 1 wastewater streams or residual removed from Group 1
wastewater streams are transferred to an on-site treatment []YES []NO
operation that is not owned or operated by the owner or operator
of the source generating the waste stream or residual.

TCEQ - 10043 {Revised 10/12) Form OP-REQ1
These forms are for use by faeilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page _ O5___of 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 66)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753 |

Arca Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
For GOP applications, "ONLY th 0) less otherwise directed

’.

1. Group 1 wastewater streams or residual removed from Group 1
wastewater streams are transferred to an off-site treatment
operation. C1YES[INOG
Ifthe response to Question VIII.AA.10. and VIII AA.11. are both
“NO,” go to Question VIIL.AA.13.

12. The application area includes waste management units that
receive or manage a Group 1 wastewater stream or g residual []YES [ NO
removed from a Group 1 wastewater stream prior to shipment or
transport.

13. The application area includes containers that receive, manage, or
treat a Group 1 wastewater stream or a residual removed froma | [ JYES[ | NO
Group 1 wastewater siream.

14. The application area includes individual drain systems that
receive or manage a Group 1 wastewater stream or a residual
removed from a Group 1 wastewater stream. [(JYES[INO
If the response to Question VIIL.AA.14. 15 “NO,” go to Question
VIII.AA.17.

15. The application area includes individual drain systems that are
complying with 40 CFR § 63.136 through the use of covers and, if | [ ] YES [ ] NO
vented, closed vent systems and control devices.

16.  The application area includes individual drain systems that are
complying with 40 CFR § 63.136 through the use of waterseals | JYES[INO
or tightly fitting caps or plugs.

17. The application area includes drains, drain hubs, manholes, lift
stations, trenches, or pipes that are part of a chemical
manufacturing process unit that meets the criteria of 40 CFR )

§ 63.100(b). L1YES LINO
If the response to Question VIILAA.17. is “NO,” go to Section
VIII.BE.

TCEQ - 10043 (Revised 10/12} Form OP-REQ1
This form for use by facilities subject to air quality permit reguireinents and may

be revised periadically. (APDG 5733v23) Page 00 _of 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 67)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
%  For GOP applications, answer ONLY these guestions unless otherwise directed.

18. The application area includes drains, drain hubs, manholes, lift
stations, trenches or pipes (that are part of a misecellaneous
chemical manufacturing process unit) that meet the criteria T .
listed in 40 CFR § 63.140(d). [JYES INO
If the response to Question VIII.AA.18 is “NO,” go to Section
VIIT.BE.

1g. The application area includes drains, drain hubs, manholes, lift
stations, trenches or pipes that convey water with a total annual
average concentration of compounds in table 8 of 40 CFR Part
63, Subpart FFFF is greater than or equal to 10,000 ppmw at any | [ | YES [ | NO
flowrate, and the total annual load of compounds in table 8 of
40 CFR Part 63, Subpart FFFF is greater than or equal to
200 lb/yr. '

20. The application area includes drains, drain hubs, manholes, lift
stations, trenches or pipes that convey water with a total annual
average concentration of compounds in table 8 of 40 CFR Part [ YES[INO
63, Subpart FFFF is greater than or equal to 1,000 ppmw, and "
the annual average flowrate is greater than or equal to 1 liter per
minute.

21. The application area includes drains, drain hubs, manholes, lift
stations, trenches or pipes that arve part of a chemical
manufacturing process unit that is subject to the new source
requirements of 40 CFR § 63.2445(2); and the equipment
conveys water with a combined total annual average LIYES[INO
concentration of compounds in tables 8 and 9 of 40 CFR Part 673,
Subpart FEFF is greater than or equal to 30,000 ppmw, and the
combined total annual load of compounds in tables 8 and g to
this subpart is greater than or equal to 1 tpy.

TCEQ - 10643 (Revised 10/12) Form OP-REQ1
This form for use by facilities subjecl to ir quality permit requirements and may

be revised perlodically, (APDG 5733v23) Page 07 of 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 68)
Federal Operating Permit Program

Date; March 25, 2013 RN No.: RN100217298 | Permif No.: 01753

Area I;Iéune: Blackhawk Power Plant

For SOFP apphcahons answer ALL questions unless otherwise directed.
F GOP 4] nswer ONLY!hese qu Iess otherwlse directed.

¢

1. The application area includes a vegetable oil production process
that: is by itself a major source of HAP emissions or, iscellocated o ]
within a plant site with other sources that are individually or [JYES DINO
collectively a major source of HAP emissions.

The application area includes a faeility at which a site
remediation is conducted, L YES I NO
Ifthe answer to Question .CC.1. is “NQ,” ga to Section VIIT.DD,

a2, All site 1emed1at10ns qualify for one of the exemptions contained
in 40 CFR § 63.7881(b)(1) through (6). [IYES[INO
If the answer to Question .CC.2. is “YES,” go to Section VIIL.DD.

3. Prior to beginning site remediation activities it was determined
that the total quantity of HAP listed in Table 1 of Subpart [ YES [INO
GGGGG that will be removed during all site remediations will be |[— °
less than 1 Mg/yl

4 The site remediation will be completed within 30 consecutive :
calendar days. YES [[JNO

5.  The application area includes containers that manage site
remediation materials subject to 40 CFR Part 63, Subpart
GGGGG. []YES[]NO
If the response to Question VIIL.CC.5 is “NO,” go to Section
VITI.DD.

6. The-ﬁpl.)-lica'tion area includes containers using Contginer Level 1 _
controls as specified in 40 CFR § 63.922(b). LIYES[INO

7. The application arca includes containers with a capacity greater
than 0.46 m3 that meet the requirements of 40 CFR. [ JYES[JNO
§ 63.7900(b)(3)(1) and (ii).

TCEQ - 10043 {Revised 10/12) Form OP-REQ!
This form for use by facilities subject to air quality permit reqgirements and may

be revised periodieatly. (APDG 5733v23) Page 7687 ofﬁmgzw_



= Texas Commission on Environmental Quality

.,,-% Application Area-Wide Applicability Determinations and General Information
> Form OP-REQ1 (Page 69)

TCE Federal Operating Permit Program

=
1=

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Arca Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed,
¢ For GOP applications, answer ONLY these questions unless otherwise directed

8. The application area inchudes conlainers using Container Level 2 I .
controls as specified in 4o CFR § 63.923(b). CIvesLINO

9.  The application area includes containers using Container Level 3 ,
controls as specified in 40 CFR § 63.924(b), LIYES{INO

1. The application area is located at a site that is an area source of
hazardous air pollutants. YES [(INO
If the answer to Question DD.1. is “NO,” go to Section VIILFF.

2, The application area includes a pipeline breakout station, as
defined in 40 CEFR Part 63, Subpart BBBBBB, not subject to the | [] YES [X] NO
control requirements of 40 CFR Part 63, Subpart R.

3. The application area includes a pipeline pumping station as : | ' A
defined in 40 CFR Part 63, Subpart BBBBBB. CIvESBINO

4.  The application area includes. a bulk gaéo‘line plant as defined in kb

40 CFR Part 63, Subpart BEBBBB. _
If the answer to Question VIII.DD.4. 15 “NO,” go to Question LIYESDINO
VIIL.DD.6,

5. The bulk gasoline plant was operating, prior to January 10, 2010,
in compliance with an enforceable State, local or tribal rule or
permit that requires submerged fill as specified in 40 CFR LIvESLINO
£ 63.11086(a).

6.  Theapplication area includes a bulk gasoline terminal, as
defined in 40 CFR Part 63, Subpart BBBBBB, not subjeet to the

control requirements of 40 CFR Part 63, Subpart R or Subpart Q57

ce. LIYES X NO

If the answer to Question VIIT.DD.6. is “NQ,” go to Section

VIITLEE.

TCE(G - 10043 (Revised 10412} Form OP-REQ1
‘This form for use by facilities subject fo air quality permit requirements and may

be revised periodically. (APDG 5733v23) Page 69 of 82



Texas Commission on Environmental Quality

Form OP-REQ1 (Page 70)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Brlrélckhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

¢  For GOP applications, answer ONLY these questions unless otherwise directed.

The bulk gasoline terminal has a throughput of less than
250,000 gallons per day.

If the answer to Question VIII.DD.7. is “YES,” go to Section
VIILEE.

[T YES CINO

The bulk gasoline terminal loads gasoline into gasoling cargo
tanks other than railcar cargo tanks.

[JvES [CINO

The bulk gasoline terminal loads gasoline into railear cargo
tanks.

If the answer to Question VIIL.DD.g. is “NO,” go to Section
VIII.EE.

[JYES[JNO

10.

The bulk gasoline terminal loads gasoline into railcar cargo tanks
which do not collect vapors from a vapor balance system.

CJYES[INO

11.

syt

The bulk gasoline terminal loads gasoline into railcar cargo tanks
which collect vapors from a vapor balance system and that
system complies with a Federal, State, local, or tribal rule or
permit.

CYESLINO

facility as defined in 40 CFR § 63.11132.

1. The application area is located at a site that is an area source of
hazardous air pollutants. oo
Note: If the answer fo Question EE.1. is “NO,” go to Section vES L1NO
VIILFE,

2. The application area includes at least one gasoline dispensing

; . W DAYES [ INO
Note: If the answer to Question VIILEE.2. is “NO,” go to SL
Section VIILFF.
TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilities sulzject to air quality permit requirements and may
be revised periodically. (APDG 5733v23) Page g707 01'7827




Texas Commission on Environmental Quality
Application Area-Wide Applicahility Determinations and General Information
Form OP-REQ1 (Page 71)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP apphcatwns answer ALL questions unless otherwise directed.
¢  For GOP applicatio ONLY these quest' less oth " [

3. Thé épphcatloﬁ a_iéa ilucludeé at least one gasoline dispensing 7 Eﬂ YES 3 NO
fd(‘.ﬂlty with a monthly throughput of 1ess than 10,000 gallons.

4. The applzcatlon area includes at least one gasoline dispensing [ YES BINO “
facility with a monthly throughput greater than 10,000 gallons,
but less than 100,000 gallons.

5. The application area includes at least one gasoline dispensing I:]YES I NO
facility with a monthly throughput of 100,000 gallons or more. _

L 1. The dpphcatlon area is subJect to one or more promulgated 40
CFR Part 63 subparts not addressed on this form.
Ifthe response to Question VIILEE.1. is “NO,” go to Section IX. |[JYES [X] NO
A list of promulgated 40 CFR Part 63 subparts not otherwise
addressed on OP-REQ1 1s included in the instructions

L 4 2. Provide the Subpart designation (i.e. Subp_art EEE) in the space provided below..

L 4 1. The application area containg processes subject to 40 CFR Part
68, Chemical Accident Prevention Provisions, and specified in YES{_INO
40 CFR § 68.10.

TCEQ - 10043 (Revised 10/12) Form OP-RE
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically {(APDG 5733v23) Page 71 of 82



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 72)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise dir e(,ted

4  For G‘OPa hcanons answer ONLYthese uesnons unless oth Wi

+ 1. The application area is located at a site that produces, [JYESIKINO[IN/A
transforms, destroys, imports, or exports a controlled substance
or product.

Servicing, maintenance, and/or repair of fleet vehicle air YES ] NO
condilioning systems using ozone-depleling refrigerants is

conducted in the application area.

4 1. The application area sells or distributes one or more C1YES I NO[LIN/A
nonessential products (which release a Class I or Class 11
substance) that are subject to 40 CFR Part 82, Subpart C.

The application area is owned/operated by a department,
agency, or instrumentality of the United States.

[JYES K NO[(IN/A

The application area includes containers in which a Class I or [1YES XINO[JN/A
Class II substance is stored or transported prior to the sale of the
Class I or Class 11 substant,e to the ultimate consumer.

4 2. The application area is a manuiacturer importer, wholesaler, [JYESEINO[IN/A
distributor, or retailer of products containing a Class I or Clasq 1
substance.

4 3. The application area is a manufacturer, importer, wholesaler, [1YES NO [ N/A

distributor, or retailer of products manufactured with a process
that uses a Class I or Class II substance.

TCEQ - 10043 (Revised 16/12) Forin OP-RE(1
This form for use by facilities subject to air quality permit requirements and may

be revised perindically, (APDG 5733v23) Page _ ,724,, of 782i



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 73)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 017533

Ai'ea Name: BIackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢  For GOP applications, answer ONLY these questions unless otherwise directed.

L 1. Servieing, maintenance, and/or repair on refrigeration and
nonmetor vehicle air condition appliances using ozone-depleting
refrigerants or non-exempt substitutes is conducted in the LJYESRINO
application area.

$ 2.  Disposal of appliances (including motor vehicle air econdijtioners)
or refrigerant or non-exempt substitute reclamation occurs in [JYES X NO[IN/A
the applicatian area.

¢ 3. The application area manufactures appliances or reftigerant ‘ oG 7
recyeling and recovery equipment. L1YES K NO [IN/A

L 1. The application area manufactures, formulates, or creates
chemicals, product substitutes, or alternative manufacturing
processes that are intended for use as a replacement for a Class T |[[] YES I NO [ I N/A
or Class I compound.
If the response to Question X.G.1 is “NO”, go to Section X.H.

¢ 2. Al substi'tufes produced by the application area meet one or : _
more of the exemptions in 40 CFR § 82.176(b)(1) - (7). LIYES[JNO [ /A

4 1. Testing, servicing, maintaining, repairing, or disposing of
equipment containing halens is conducted in the application [IYES I NO [ N/A
area.
4 2. Disposal of halons or manufacturing of halon blends is []1vEs 5 NO [ N/A
. ALY

conducted in the application area.

1. The application area contains units that are potentially subject to
a regulation for which the TCEQ has not developed an RRT and YES[_|NO
flowehart.

FCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by fucilities subjeet to air quality permil requirements and may

be revised periodically. (APDG 5733v23) Page_ 73 ot _ B2



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 74)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.
¢ For GOP applications, answer ONLY these questions unless otherwise directed.

4 1. The application area contains units that are potentially subject to | YES ] NQ [C] N/A
a regulation for which the TCEQ has not developed a unit
attribute form.
If the response to Question XI.B.1 is “NO” or “N/A,” go to
Section XI.C.

¢ 2. Provide the Part and Subpart designation for the federal rule(s) or the Chapter, Subchapter
and Division designation for the State regulation(s) in the space provided below,

40 CFI:’; 75; 40 CFR 98 Subpart D

The application area includes units for whieh federally
enforceable emission limitations have been established by
certification.

1. The application area is located at a site that is subject to a site [ YES [X] NO
specific requirement of the state implementation plan (SIP).

2. The application area includes units located at the site that are [[IYES XINO
subject to a site specific requirement of the SIP.

3. The application area includes units which demonstrate (I YES [ NO
compliance by using an alternative means of control, alternative
emission limitation or standard or equivalent requirements
approved by the EPA Administrator.

1. The application area includes emission units subjeet to the Acid YES (] NO
Rain Program (ARP), including the Opt-In Program.

2, The application area includes emission units qualifying for the []YES B NO
new unit exemption under 40 CFR § 72.7.

3. The application area includes emission units qualifying for the [JYES I NO
retired unit exemption under 40 CFR § 72.8,

TCEQ - 10043 (Revised 10/12) Form OP-REQ]
This form for use by facilitics sabject to aix quality permit requirements and may

he revised periodically. (APDG 5733v23) Page_ 74 or _82



Texas Commission on Environmental Guality

Form OP-REQ1 {(Page 75)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

*  For GOP applications, answer ONLY these questions unless otherwise directed.

1. The application area includés emission units subject to the
requirements of the Clean Air Interstate Rule.
If the response to Question XI.F.1. is “NO,” go to Section XL.G.

YES[INO

2. The application area includes emission units qualifying forthe
retired unit exemptions under 40 CFR §§ 96.105 and 96.205.

[] vES X NO

1. A permit shield for negative applicability entries on Form OP-
REQ2 (Negative Applieable Requmem&mt Determinations) is
being 1equested or already ex1sts in the permit

X YES [ NO

L4 1. The application area is applying for initial issuance, revision, or
renewal of an oil and gas general operating permit under 511 -
0il and Gas General Operaling Permit for Brazoria, Chambers,
Collin, Dallas, Denton, £l Paso, Ellis, Fort Bend, Galveston,
Hardin, Harris, Jefferson, Johnson, Kaufman, Liberty,
Montgomery, Orange, Parker, Rockwall, Tarrant, and Waller
Counties.

¢ 2, The application area is applying for initial issuance, revision, or
renewal of an oil and gas general operating permit under 512 -
Oil and Gas General Operating Permit for Gregg, Nueces, and
Victoria Counties.

1CIvES [ NO

¢ 3.  The application area is applying for initial issuance, revision, or
renewal of an oil and gas general operating permit under 513 -
Oil and Gas General Operating Pegmit for Aransas, Bexar,
Lalhoun Matagorda, San Patricio, and Travis Countles

[]YES [ NO

TCEQ - 10043 (Revised 10/12) Form OP-REM
These forms are for use hy faciliies subject to air guality permit requirements

and may be revised periodically (APDG 5733v23)

Page 7 5_ _of

82__
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Texas Comunission on Envirommental Quality

Form OP-REQ1 (Page 76)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

¢

For GOPa

“For SOP applications, answer ALL questions unless otherwise directed.
lications, answer ONLY these guestions unless otherwise directed.

The application area is ap
renewal of an oil and gas general operating permit under 514 -
0il and Gas General Operating Permit for All Texas Counties
Except Aransas, Bexar, Brazoria, Calhoun, Chambers, Collin,
Dallas, Denton, El Paso, Ellis, Fort Bend, Galveston, Gregg,
Hardin, Harris, Jefferson, Johnson, Kaufman, Liberty,
Matagorda, Montgomery, Nueces, Orange, Parker, Rockwall, San
Patricio, Tarrant, Travis, Victoria, and Waller County.

1 YES []NO

The application area is applying for initial issuance, revision, or
renewal of a solid waste landfill general operating permit under
517 Municipal Selid Waste Landfill general operating permit,

[ YESLINO

The application arca is located in a nonattainment area. [T YES X NO
Ifthe response to Question XI.1.1. is "NO,” go to question XI.1.3.

¢ The applicant has or will generate emission reductions to be LIYES[CINO{TIN/A
credited in the TCEQ Emissions Banking and Trading Program.

+ The applicant has or will generate discrete emission reductions  |[[]YES X NO [] N/A
to be credited in the TCEQ Emissions Banking and Trading
Program.,

+ The application area is located at a site in the [T YES XINO
Houston/Galveston/Brazoria nonatiainment area where the '
facilities have a collective uncontrolled design capacity to emit
10 tpy or more of NO..

L 4 The application area includes an electric generating facility L ] YES I NO
permitted under 30 TAC Chapter 116, Subchapter 1.

+ The application area is located at a site in the [ 1YES I NO

Houston/Galveston/Brazoria nonattainment area and the site
has a potential to emit more than 10 tpy of highly-reactive
volatile organic compounds (HRVOC) from facilities covered
under 30 TAC Chapter 115, Subchapter H, Divisions 1 and 2.

FCEQ - 10043 {Revised 10/12) Form OP-REQ1
This farm for use by facilities subject to air quality permit requirements and may

be revised periodically. (APDG 5733v23)

rage 70__of _82



Form QP-REQ1 (Page 77)
Federal Operating Permit Program

Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP apphcanons answer ALL guestions unless otherwise dtrected
. th a

L4 7. The application area is located at a site in the
Houston/Galveston/Brazoria nonattainment area, the site has a
potential to emit 10 tpy or less of HRVOC from covered facilities
and the applicant is opting to comply with the requirements of
30 TAC Chapter 101, Subchapter H, Division 6, nghly Reactive
VOC Emissions Cap and Trade Program.

The apphcant or pelmlt holder is submitting or has premously
submitted at least one periodic monitoring proposal deseribed
on Form OP-MON.,

+ 1. The application area includes at least one unit with a pre-control
device potential to emit greater than or equal to the amount in
tons per year required in a site classified as a major source.
Ifthe response to Question X1.K.1. is “NO,” go to Section XII.

L1YES [ NO

XIYES ] NO

L 4 2. The unit or units defined by XI.K.1 are using a control device to
comply with an applicahle requirement,
If the response to Question XI.K.2. is “NO,” go to Section XIT.

KIYES L] NO

implementation plan and schedule to be incorporated as
enforceable conditions in the permit.

L 3. The permit holder has submitted a CAM proposal on Form YEb [JNoO
OP-MON in a previous application.
¢ 4.  The owner/operator or permit holder is submitting a CAM [JYES K NO
proposal on Form OP-MON according to the deadlines for
submittals in 40 CFR § 64.5 in this application,
Ifthe response to Questions XI.K.3. and XI.K.4. are both “NO,”
go to Section XI1.A.
5.  The owner/operator or permit holder is submitting a CAM [JYES I NO

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by facilities subject to air quality permit requirements and may

be revised periodically, (APDG 5733v23)

Page 77 of _&2_



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 78)
Federal Operating Permit Program

Date: March 25, 2013 ~ |RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

¢  For GOP applications, answer ONLY these questions unless otherwise directed.

6.  Provide the unit identification numbers for the units for which the applicant is submitting
a CAM implementation plan and schedule in the space below.

CAM is currently in place for Unit ID: GRP-GT and no there is no submittal with this application.

$ 7. Atleast one unit defined by XI.K.1. and XI.X.2. is using a CEMS, YES[] NO
COMS or PEMS meeting the requirements of 40 CFR
§ 64.3(d)(2).

¢ 8.  Allunits defined by X1.K.1. and XLK.2. are using a CEMS, COMS | YES [} NO

or PEMS mecting the requirements of 40 CFR § 64.3(d)(2).
Ifthe respanse to Question XI.K.8. is “YES,” go to Section X11.

' 9.  The €AM proposal as described by question X1K30r XI.K.4. LIYES [ NO
addresses particulate matter or opacity.

+ 10. The CAM proposal as described by question X1.K.3.0r X1.K.4. CTYES{TINO
addresses VOC,

4 1. The control device in the CAM proposal as described by question |[_] YES ] NO

XI.K.3.0r X1.K.4. has a bypass.

¢ 1. The application area includes a Municipal Solid Waste Permit or |[_] YES [ NO
an Industrial Hazardous Waste with an Air Addendum.

Ifthe response to XiI.A.1. is “YES,” include the waste permit

numbers and issuance date in Section XILJ.

4 1. The application area includes at least one Air Quality Standard | [] YES [X] NO
Permit NSR authorization.
If the response to XIIL.B.1 is "NG,” go to Section X11.C. if the
response to XI1.B.1 is “YES,” be sure to include the standard
permit’s registration numbers in Section XII.H, and answer
XII.B.2 - B.13 as appropriate.

FCEQ - 10043 (Revised 10/12) Form OP-REQ:
These forms are for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23) Page T8 01"*82"_



Texas Commission on Environmental Quality

Form OP-REQ1 (Page 79)
Federal Operating Permit Program

Application Area-Wide Applicability Determinations and General Information

Date: March 25, 2013

RN No.: RN100217298

Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unlesfs otherwise dzrected

¢

For GOP applications answer ONLY thes

+ 2.  The application area includes at least one “Pollution Control LI YES K NO
Project” Air Quality Standard Permit NSR authorization.
¢ 3. The application area includes at least one “Modification of Qil [ ]YESKINO
and Gas Facilities” Air Quality Standard Permit NSR
authorization.
| 4.  The application area includes at least one “Municipal Solid 1O YES X NO
Waste Landfill” Air Quality Standard Permit NSR authorization
under 30 TAC § 116.621. ‘
4 5 The application area includes at least one “Municipal Solid L] YES X]NO
Waste Landfill Facilities and Transfer Stations” Standard Permit
authorization under 30 TAC Chapter 330, Subchapter U.
6.  The application area includes at least one “Concrete Batch Plant” |[] YES [ NO
Alr Quality Standard Permit NSR authorization,
7. The application area includes at least one “Concrete Batch Plant |[ ] YES XI NO
with Enhanced Controls” Air Quality Standard Permit NSR
authorization.
8. The application area includes at least one “Hot Mix Asphalt L1YES BINO
Plant” Air Quality Standard Permit NSR authorization.
4 9.  The application area includes at least one “Rock Crusher” Air [JYES XINO
Quality Standard Permit NSR authorization.
* 10. The application area includes at least one “Electric Generating [1YES XINO
Unit” Air Quality Standard Permit NSR authorization.
If the response to XI1.B.1¢0 is “NO,” go to Question XII.B.13.
4 11.  For purposes of “Electric Generating Unit” Air Quality Standard || YES{ |NO
Permit, the application area is located in the East Texas Region.
¢ 12.  Tor purposes of “Electric Generating Unit” Air Quality Standard | YES []1NO
Permit, the application area is located in the West Texas Region.

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
These forms arve for use by facilities subject to air quality permit requirements

and may be revised periodically (APDG 5733v23)




Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 80)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP apphcat:ons, answer ALL questions unless otherwise directed.

*  For GOP applications, answer ONLY these questions unless otherwise directed.

¢ 13.  The application area includes at least one “Boiler” Air Quality [[1YES R NO
Standard Perlmt NSR authorization.

¢ 14. The application area includes at least one non—lule Air Quality [ YES X] NO
Standard Permit for Pollution Control Projects NSR
authorization.

L 4 15. The application area includes at least one non-rule Air Quality [YES I NO

Standard Permit for Oil and Gas Handling and Production
Facilities NSR authorization,

* 1. The application area includes at least one Flexible Permit NSR  [[ ] YES I NO
‘ authorization.

1. The application area includes at least one Multi-Plant Permit L 1YES I NO
NSR authorization.

TCEQ - 16043 (Revised 10/12) Form OP-REQ]
This form for use by facilities subject to air quality permil requirements and may

be revised periodically. (APDG 5733v23) Page _8 0_ nf_82_



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 81)
Federal Operating Permit Program

Date: March 25, 2013 RN No.: RN100217298 Permit No.: 01753

Area Name; Blackhawk Power Plant

For SOP applicattons, answer ALL questions unless otherwise directed.
¢ _For GOP applications, answer ONLY these questions unless otherwise directed.

ﬁgggﬁfg‘; No: iis’/‘izl}gilggte Pollutant(s) |VOC |NOy |S0. |PM.o | €O
PSD Permit No.: - Issuance Date: Polhlii;é.n.t(s)
PSD Permit No,: .ls_s;uénee. Date: Pollutant(s)
P.SD Permit No.: Issuanep Da’té: Pollutant(s)

If PSD Permits are held for the application area,I please complete the Major NSR Summary Table located
undm the Technical Fm mis headmg at: wunw.feeq. texas.gov/per mzrtmg/azr/m‘lev/swe/sﬁe exper ts html

NA Permit No.: Issuanece Date: .Pol’lutan_t(-s.)
NA Permit No.: | Issuance Date: Pollutant{s)
NA Permit No.: Issuance Date: Pollutant(s)

IfNA Permits are held for the apphcanon area, please complete the Major NSR Summary Table located
under the Technical Forms heading at:
wwnw.teeg.texas.gov/permitiing/air/titlev/site/site_experts.htmi

. . . Issuance Date: D Do th N ) .
NSR Permit No,: 32096 10/19/2006 NSR Permit Nao.: Issuance Date:
NSR Permit No.: Issuance Date: NSR Permit No.: Issuance Date:
NSR Permit No.: Issuance Date: NSR Permit No.: Issuance Dale;

Authorization No.: Issuance Date: Authorization No.: Issuance Date:
Authorization No.: Issuance Date: Authorization No.: Tssuance Date:
Authorization No.: Issuance Date: Authorization No.: Issuance Date:

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by Tacilities subject to air quality permit requirements aud may

be revised periodically, (APDG §733v23) Page _8 ].__ nf___S 2____



Texas Commission on Environmental Quality
Application Area-Wide Applicability Determinations and General Information
Form OP-REQ1 (Page 82)
Federal Operating Permit Program

Date: March 25, 2013 | RN'No.: RN100217208 Permit No.: 01753

Area Name: Blackhawk Power Plant

For SOP applications, answer ALL questions unless otherwise directed.

¢ For GOP applications, answer ONLY these questions unl therwise directed

TR PTTS e e = R

A list of selected Permits by Rule (previously referred to as standard exemptions) that are required to be
listed in the FOP application is available in the instructions.

PBR Wo.: SE 61 (Waste Water Treatment) Vemlon No./Date: 09/01/1999
PBR No SE g1 (Hydrate Li;r;é). Version No./Date: 679/01/ 1999
FBR No,: 106.102 {Comfort I%Ieating'j-m Version No./Date: 09/04/2000
PBR 'No..: 106.183 (ﬁéét:ers) | o Version No./Date: 0g/ 04/2067(")7
PBR No.: 106.227 (Weldirrrlrgl) Version No/Date 09/04/2000
PBR No.: 106,263 (Routine MSS) 7 Version No./Date: 11/01/2001
PBR No.: 166.371 (Coohng—Wdtcr ﬁ:hits) Version No./Date: -09 / 04/2000
PER No.: 106.412 (Fuel Dispensing) Version No./Date: 09/ 04/2000
PBR No.: 106_.454. (Degreaser) ' Version No./Date: 11/01/ 20071”
PBR No.: 106.472 (Tanks) Version No/ Date: 09/04/2000
PBR No.: 106.473 (Tanks) o Version No./ D-éjte: 09/04/2000

PBR No.: 106.511 (Emergency Diesel Fire Pump) Version No./Date: 09/04/2000

TR

Permit No.:

Permit No.:
Permit No..: ) o o Permit No.:
Permit No.: - Permit No.:
Permit No.: - Permit No.:

TCEQ - 10043 (Revised 10/12) Form OP-REQ1
This form for use by Facilities subject Lo air quality permit reguirements and may

be revised periodically. (APDG 5733v23) Page 82 o 82
y -




Appendix F

TCEQ Form OP-REQ2 Negative Applicable Requirement
Determination
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Appendix G

TCEQ Form OP-REQ3 Applicable Requirements Summary
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Appendix H

TCEQ Form OP-SUM Individual Unit Summary



(RALESS DY) ATedipaLad pasiast 3q Lewr pur sjusmalmbar UL g

Anjenb 11z 03 199 fgns senmaz) £q 95N 10§ §1 0I6] STY T,
WNS-40 (01/F0 PsaY) L0001 DEDLE

DOOTHO/EO/TTS 00T swfuy dumg our,] AomeBratuy TV-dO TONANT
B} I 7DS¥H ) -
MI1S-3¥0 L98-XI-ASd 9607¢ PUR Z HU0 A paweraossy yoerg | 51 VIdO -7 Ndd
SIS-0ID LOR-XI-CISd 960ZE L DSUH STVN-dO [-1 Ndd
pue 1 ) YIm pajeIoossy ¥orlg s
{z 1mun
OSIH-TID L9R~X.I-USd 960TE 0} payoEyE IdjI0g Itumng JoT() 9V1-dO 7 DSIH
7 I0IBIOURD) WS A12A009Y] 189
(1 1upy
DSIH-OID £98-X1-(ISd 960Z¢ 0] POYORIE O[OS JOTmE JOT(T) 9VN-d0O 1 DS
1 I01BISTSL) TIBALS A12A0020] 1o
IO L98-XI-ISd 960TE X 7 AUIqIm, Uonsnqmo) pafang sen | [1V0-dO Timun
IO-I0 L98-XI1-A8d 9607¢ X 1 SUIGM], TONSNGWO.) PIIRTI SBD | [1V(1-dO I

JEd 1Mo YMBTNOR[ 9UIEN] BaTY

I1 ﬁmo“_wmuowm,« Ag1sug 108109 ame)] Auedmoy

ESLT-O "ON HTLISJ

$6TL1ZO0TNY *ON &3y paje[nsoy

£10T *ST YOI 1a3e(]

I eqeL

WAS-dO o
Arewrng jrup) fenplaIpuy

wmeidold yerng SupeiedQ E1epeg
AEnd MINSEIoIATY He UOISSININIO ) SBXS




io

28vg

(ZALERS DALV) “ANE1potiad pasiaal ag Avus pur spuawaambag s g
£yenb ge 01 103{gns sanzupror) Ag 9sa o) st waoy s

NSO (01/50 posiaay) L0001 DADL

SdA : MANTE

SHA

SHA

zo0

1IvN-40

[T

SAA “ AN

SHA

SHA

100

1IvN-40

T

$90SS 9P JUR 924108 PRIV |

W2]J 19M0J JMETNoR]E SWEN Boly

‘d7 ‘sejEroossy AZisuy 1efiog rameN Aurdmo)

£CLT-O FON HuLRg

867L1Z00TNY :*ON &nuy pajensay

CLOT/ST/E =y

(MT¥D) oIy 319)SINUL A1V URS[D) PUE WEY PV 17 9[qel,

RLS-J O A0

Arentwng jpup) [Enplarpuy
weiSorg ymiad SugeredQ piopay
AEN)) TN U0 IIANY UO UOISSIWT0,) SEX

R,
5,
=

"
—

s
F

L



Appendix |

TCEQ Forms OP-UA (2, 4, 6, 11, 15), OP-ACPS, and OP-AR1
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Texas Comumission en Environmental Quality
Form QP-ACPS
Application Compliance Plan and Schedule

Date: March 28, 2013 Regulated Entity No.s RN160217298 Permit No.: 01753

Company Name: Borger Energy Associates, L.P, Area Name: Blackhawk Power Plant

e Part 1 of this form must be submitted with all initial FOP applications and renewal applications.
o The Responsible Official must use Form OP-CRO1 (Certification by Responsible Official) to certify information
contained in this form in accordance with 30 TAC § 122.132(e)(9).

Part 1

The Responsible Official commits, utilizing reasonable effort, to the following:
As the responsible official it is my intent that all emission units shall continue to be in compliance with all applicable
requirements they are currenily in compliance with, and all emission units shall be in compliance by the compliance dates
with any applicable requirements that become effective during the permit term.

YES [ NO
(Part 2, below), and based, at minimum, on the compliance method specified in the associated
applicable requirements, are all emission units addressed in this application im compliance with alf
their respective applicable requirements as identified in this application?

l2.  Arc there any non-compliance situations addressed in the Complianee Schedule Section of this  |[_] YES [X] NO
form (Part 2)?

3. Ifthe response to ltem B.2, above, is “Yes,” indicate the total number of Part 2 attachments ¢
included in this submittal. (For reference only)

For Site Operating Permits (SOPs), the complete application should be consulted for applicable requirements and
their corresponding emission units when assessing compliance stutus.

For General Operating Permitls (GOPs), the application documentation, particularly Form OP-REQI should be
consulted as well as the requirements contained in the appropriate General Permits portion of 30 TAC Chapter
122,

Compliance should be assessed based, at a minimum, on the required monitoring, testing, record keeping, and/or
reporiing requirements, as appropriate, associated with the applicable requirement in question.

TCEQ - 10160 (Revised 45/12) OP-ACPS - Application Camipliance Plan and Schedule Form
‘This form Is for use by sources subjeet to air quality permit requirements

and may be revised periodically. (APDG 5876 v2) Page_ 1 of 1
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Appendix J

Facility Plot Plan, Process Flow Diagram, and Area Map
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In The Texas Commission on Environmental Quality

REGARDING BORGER ENERGY ASSOCIATES, LP

USE DETERMINATION APPLICATION NO. 07-11971
CONCERNING THE BLACKHAWK COGENERATION FACILITY

SECOND SUPPLEMENTAL USE
DETERMINATION APPLICATION
NO. 07-11971

INTRODUCTORY STATEMENT

The information in this Second Supplemental Use Determination Application No, 07-
11971 (“Second Supplement”) is presented in further support and supplementation of Borger
Energy Associates, LP’s (“Borger”) original Use Determination Application No. 07-11971
(“Application”), as previously supplemented, seeking a Positive Use Determination (“PUD”) and
related ad valorem property tax exemption for Borger’s heat recovery steam generators
(“HRSGs”) at the Blackhawk Cogeneration Facility (“Blackhawk™). It is also provided in
response to the related February 11, 2014 Notice of Technical Deficiency (the “Second NOD™)
sent to Borger by the Texas Commission on Environmental Quality (“TCEQ”). This Second
Supplement is expressly submitted as part of the Application, without waiver of any part of the
original Application or of Borger’s Supplemental Use Determination Application No, 07-11971
submitted on or about June 20, 2013 to TCEQ (the “First Supplement”) in response to the
February 21, 2013 Notice of Technical Deficiency and the March 20, 2013 clarifying
correspondence (collectively, the “First NOD”).! Together, the Application, First Supplement
and this Second Supplement shall be collectively referred to as the “Supplemented Application,”
and all portions of the Supplemented Application are incorporated herein and affirmatively
reurged by reference for all purposes. For ease of reference, this Second Supplement will be
divided in Sections respensive to the various Issues specified in the Second NOD ("New
Issues™).

PRELIMINARY ISSUE: Proper Application of TEXAS TAX CODE §11.31(K), (I) and (m)
and Their Relationship to TEX. CONST. ART, VIII §1-1

' Except as specifically supplemented herein, Borger stands on the Application and First Supplement as sufficient
responses to the Second NOD.

* As an even more preliminary matter, Borger asserts that the Second NOD, in many respects, is not a NOD at all,
inasmuch as it simply sets out the ED's present position and opinions and makes no effort to solicit additional
information relative thereto, The ED should not be allowed to attempt to use a NOD process just to engage in a
“war of attrition” and try to deny Borger a complete administrative process.
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The ED’s continued assertion that a negative use determination for Borger’s HRSGs is
possible notwithstanding Tex. Tax CoDg §11.31(k), (I) and (m) remains wholly erroneous. In
2007, the Texas Legislature expressly amended Section 11.31 of the TEXAS TAX Cobe (“TTC”)
to add Subsections (k), () and (m), inter alia, to recognize previously unrecognized pollution
control functions and benefits of various, specific equipment. The Texas Legislature literally
mandated that TCEQ:

shall adopt rules establishing a nonexclusive list of facilities, devices, or methods for the
control of air, water or land pollution, which must include: ... (8) heat recovery steam
generators.

TeX. TAX CODE Ann, § 11.31(k). (“Subsection (k)”, emphasis added.)

The Legislature was equally adamant that items may be “removed from the list only if the
Commission finds compelling evidence to support the conclusion that the item... does not
render pollution control benefits.” TeX. TaXx CoDE §11.31(l), emphasis added. In response,
TCEQ adopted an Equipment and Categories List (*ECL”), which included HRSGs. See 30
TAC §17.14(a) and Figure: 30 TAC §17.14, #B-8. TCEQ also expressly adopted TEX. TAX
CoDE §11.31(1) as part of its own regulations. See 30 TAC §17.14(b)(2). Thereafter, although
required to revisit the ECL at least once every three years, see TEX. TAX CODE §1 1.31(1); 30
TAC §17.14(b), to this very day, TCEQ has never removed HRSGs from its ECL or its
successor, the Expedited Review List (“ERL"). See Figure: 30 TAC §17.14(a) (versions eff.
2008 and 2010).*

HRSGs are eligible for positive use determinations because they have been expressly
defined by statute and regulation as pollution control equipment. TCEQ has never found
compelling evidence that HRSGs do not render pollution control benefits.’” Jd. The ED’s
interpretation of TEX. TAX CODE §11.31(k), (1) and (m), on its face, is in direct conflict with the
ECL, ERL and the Legislature’s fundamental mandates in its governing laws, TEX. TAX CODE
§11.31(k), () and (m). Specifically, but without limitation, the TEXAS TAX CODE completely
defeats any assertion that a 100% negative use determination is even legally possible for a
HRSG:

Notwithstanding the other provisions of this section, if the facility, device or method for
the control of air, water, or land pollution described in an application for an
exemption under this section is a facility, device, or method included on the list

3 For definitional purposes only, Borger notes that HRSGs are actually described by TCEQ itself in its ERL

at #B-8 as “[a] counter-flow heat exchanger consisting of a series of super-heater, boiler (or evaporator) and
economizer tube sections, arranged from the gas inlet to the gas outlet to maximize heat recovery from the gas
turbine exhaust gas.”
4 This is completely appropriate, As discussed in the First Supplement at length, see First Supplement,
ISSUE 2 Response, §2, Blackhawk’s HRSGs both save “input” fuel and reduce “output” air emissions in the form of
nitrogen oxide (“NOX”"), among other pollutants.

Significantly, TCEQ did not remove HRSGs from the ECL/ERL despite having had to reconsider the
question, at least, in 2010,

53486814.4 -2 -



adopted under Subsection (k), the executive director.., SHALL determine that the...
facility, device, or method described in the application IS used WHOLLY OR
PARTLY as a facility, device or method for the control of air, water, or land
pollution ....

TEX. TAX CODE §11.31(m) (“Subsection (m),” emphasis added).®

Neither TCEQ nor the ED has any power inconsistent with that delegated to them by the
Legislature. Public Utilities Commission v. City Public Service Board, 53 S.W.3d 310, 312
(Tex. 2001); Tennessee Gas Pipeline Co. v. Rylander, 80 8.W.3d 200, 203 (Tex. App.-Austin
2002, pet. denied). To understand their relevant power here, one need only look to TEX. TAX
Copk §11.31. In so doing, the primary objective must be to give effect to the Legislature's
intent. State v. Shumake, 199 S.W.3d 279, 284 (Tex. 2006). The ED should give effect to the
Legislature’s intent “first and foremost” via the statutory text. Lexington Ins. Co. v. Strayhorn,
209 S.W.3d 83, 85 (Tex. 2006). The ED must rely on the plain meaning of the text, unless a
different meaning is supplied by legislative definition or is apparent from context, or unless a
plain meaning leads to absurd or unreasonable results, Cify of Rockwall v. Hughes, 246 S.W.3d
621, 625-26 (Tex. 2008); see also TEX. Gov'T CoDE § 311.011 (“Words and phrases shall be
read in context and construed according to the rules of grammar and common usage,” but
“[w]ords and phrases that have acquired a technical or particular meaning, whether by legislative
definition or otherwise, shall be construed accordingly.”). These principles even take precedence
over the general rule that tax exemptions are strictly construed. Sharp v. Tyler Pipe Indus., Inc.,
919 S.W.2d 157, 161 (Tex. App.—Austin 1996, writ denied).

Since the subject statutory and regulatory texts are not ambiguous, it is not even
appropriate to resort to rules of construction or extrinsic aids: “Where text is clear, text is
determinative of that [legislative] intent.” Entergy Gulf States, Inc. v. Summers, 282 S.W.3d
433, 437 (Tex. 2009) (citing In re Estate of Nash, 220 S.W.3d 914, 917 (Tex. 2007); Shumatke,
199 S.W.3d at 284; and Alex Sheshunoff Management Services v. Johnson, 209 S.W.3d 644,
651-52 (Tex. 2006)). Also, it is presumed that: 1) the Legislature knew background law and
acted with reference to it, see Acker v. Texas Water Commission, 790 S.W.2d 299, 301 (Tex.
1990); 2) the Legislature selected statutory words, phrases, and expressions deliberately and
purposefully, see Texas Lottery Commission v. First State Bank of DeQueen, 325 S.W.3d 628,
635 (Tex. 2010); Shook v. Walden, 304 8.W.3d 910, 917 (Tex. App.-Austin 2010, no pet.); and
that 3) “the entire statute is intended to be effective” and “a just and reasonable result is
intended.” TEX. Gov'T CoDE § 311.021(2), (3).

“An administrative agency is said to act arbitrarily or capriciously where, among other
things, it fails to consider a factor the Legislature has directed it to consider....” City of Waco v.
Texas Commission on Environmental, Quality, 346 S.W.3d 781, 819 (Tex. App.-Austin 2011,

8 The ED’s misguided focus seems to be on the primary economic motivation_of the HRSGs' ownets,

NOT on the actual function and pollution control benefits of the HRSGs themselves. This reasoning, carried to
its logical conclusion, would eliminate pollution control exemptions for any poilution control devices employed in
facilities such as refineries and chemical plants built for any economic gain, which was the exact reason the
Legislature negated this reasoning in enacting TEX. TAX ConE §11.31(k), (1) and (m),
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pet. denied) (citing City of El Paso v. Public Utilities Commission, 883 S.W.2d 179, 184 (Tex.
1994)). Under TEX. TAX CODE §11.31(m), any equipment listed in TEX, TAX CobE §11.31(k) is
necessarily entitled to some pollution control exemption, and any decision by the ED, if any,
which results in a 100% negative use determination for Blackhawk’s HRSGs would be arbitrary
and capricious and wholly inconsistent with TEX. TAX CoDE §11.31(k), (1) and (m). See, e.g.,
Rodriguez v. Service Lloyds Ins. Co., 997 S.W.2d 248, 254-55 (Tex. 1999) (“If the Commission
does not follow the clear, unambiguous language of its own regulation, we reverse its action as
arbitrary and capricious.”).” Administrative rules are interpreted like statutes because they have
the force and effect of statutes. Rodriguez, 997 S.W.2d at 254,

In an obvious but very belated effort to bolster his misinterpretation of TEX. TAX CODE
§11.31(k) and (m), for the first time since the Application was filed in 2008, the ED now asserts
a new argument essentially claiming that TEX. TAX CoDE §11.31(m) unconstitutionally
disregards TEX. CONST. ART. VIII §1-I’s authorization of the pollution control exemption “only
for property used to meet or exceed an environmental rule.” See Second NOD, p. 1, 3.
However, the Executive Director’s (“ED™) analysis of the relationship between TEX. CONST.
ART. VIII §1-1 and TEX. TaX CODE (“TTC”) §11.31(k) and (m) is neither complete nor properly
consistent.” It is simply incorrect.

Initially, TEX. CONST. ART. VIII §1-I(a) specifically provides:

(a) The legislature by general law may exempt from ad valorem taxation all or part
of real and personal property used, constructed, acquired or installed wholly or partly
1o meet or exceed rules or regulations adopted by any environmental protection
agency of the United States, this state or a political subdivision of this state for the
prevention, monitoring, control, or reduction of air, water, or land pollution.

In Mont Belvieu Caverns, LLC v. Texas Commission on Environmental Quality, 382
S.W.3d 472, 476 (Tex. App.—Austin 2012, no pet) (“Mont Belvieu”), the Court clearly
explained that “a facility, device, or method for the control of air, water, or land pollution”
under TEX. TAX CODE §11.31(a) is - by legislative definition — in both fact and law, “used,
constructed, acquired, or installed wholly or partly to meet or exceed rules or regulations adopted
by any environmental protection agency of the United States, this state, or a political subdivision
of this state for the prevention, monitoring, control, or reduction of air, water, or land pollution”
under TEX. TAX CODE §11.31(b):

7 Neither the ED nor the TCEQ itself would be entitled to any deference from the Courts of this State if
ruling otherwise, because the subject statute and implementing regulations arc not ambiguous.  Railroad
Commission v. Texas Citizens for a Safe Future & Clean Water, 336 8.W.3d 619, 624-25 (Tex. 2011); City of
Waco, 346 S.W.3d at 800 (citing Texas Citizens, 336 S.W.3d at 625).

* Among other things, TEX, TAX CODE §11.31(k) and (m) do, as the ED admits: 1} exempt an applicant from
providing detailed information regarding the anticipated environmental benefit for property on the TEX. TAX CODE
§11.31(k) list; and 2) establish an expedited review process. The relevant point to the ED's admission, however, is
that the ED has completely ignored his obligation to provide expedited review of the Application, which has been
pending since 2008. Borger has provided timely responses (based on agreed or regulatory deadlines) to every
inquiry made by the ED. Still, resolution has yet to occur, and this matter literally was pending for years with no
action by the ED whatsoever,
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Subsection (a) of [TTC] section 11.31 states that “[a] person is entitled to an exemption
from taxation of all or part of real and personal property that the person owns and
that is used wholly or partly as a_fucility, device, or method for the control of air,
water, or land pollution,” TEX. Tax COoDE ANN. § 11.31(a), emphasis added. A
“facility, device, or method for the control of air, water, or land pollution” is defined in
subsection (b) of section 11,31 as:

land that is acquired after January 1, 1994, or any structure, building, installation,
excavation, machinery, equipment, or device, and any attachment or addition to or
reconstruction, replacement, or improvement of that property, that is used,
constructed, acquired, or installed wholly or partly /o meet or exceed rules or
regulations adopted by any environmental protection agency of the United States,
this state, or a political subdivision of this state for the prevention, monitoring,
control, or reduction of air, water, or land pollution.

Id. § 11.31(b), emphasis added.

In summary, the Constitutional requirement that pollution control equipment (“PCE”) “meet or
exceed rules or regulations adopted by any environmental protection agency of the United States,
this state or a political subdivision of this state” is expressly, legislatively incorporated into TEX.
TAX CODE §11.31(a)’s requirement that PCE be a “facility, device, or method for the control of
air, water, or land pollution” through TEX. Tax CODE § 11.31(b)’s definition of “facility, device,
or method for the control of air, watet, or land pollution.” See Mont Belvieu Caverns, LLC v,
Texas Commission on Environmental Quality, 382 S.W.3d at 476,

In application, then, Borger’s HRSGs have been legislatively determined to be “a facility,
device, or method for the control of air, water, or land pollution” under TEX. TAaX CODE
§11.31(k) and (m). This means the Texas Legislature has already determined that HRSGs gre:
1) “a facility, device or method for the control of air, water, or land pollution,” see TEX. TAX
CobE §11.31(a), (k), (m); 2) “used, constructed, acquired, or installed wholly or partly to meet
or exceed rules or regulations adopted by any environmental protection agency of the United
States, this state, or a political subdivision of this state for the prevention, monitoring, control, or
reduction of air, water, or land poliution,” see TEX. TAX CODE §11.31(b); TEX. CONST. ART, VIII
§1-I{a). Given this Legislative predetermination -- which is entirely consistent with and satisfies
all Constitutional requirements, see TEX. CONST. ART. VIII §1-I(a) — the ED cannot require
additional specific citations of Supporting Laws or any so-called “nexus” between those laws
and Borger’s HRSGs, see Borger’s Response to New Issue 1, below; nor can he legally justify
any 100% negative use determination.

In Mont Belvieu, the Third Court of Appeals effectively recognized that “variable,” see
Figure: 30 TAC §17.14(a), Part B, like the “wholly or partly” language in TEX. TAX CODE
§11.31 and TEX, CONST. ART. VIII §1-1(a), means that equipment’s involvement in “production,”
if any, does not negate its entitlement to a Positive Use Determination and ad valorem tax
exemption based on its pollution control function. The ED persistently reads the “or partly” out
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of the Constitutional and legislative mandates.” Mont Belvieu recognizes that a pollution-control
feature or function should be exempt notwithstanding a device’s capacity also to produce goods
and services, if any. See, e.g., Mont Belvieu, 382 S, W.3d at 476, citing 30 TAC §11.31(c).
Clearly, the ED’s interpretation of TEX, Tax CobE §11.31(k), (1) and (m) cannot stand in light of
governing statutory and regulatory requirements,

TeX. TAX CODE §11.31(m) requires the Executive Director to determine the positive
percentage of pollution control function associated with §11.31(k)-listed equipment, but that is as
far as TEX. TAX CODE §11,31(m) goes. The ED, at least inferentially, seemingly would engraft
an additional condition upon the statute which the Legislature clearly did not include or intend
(and which, in fact, is precisely contrary to the statute for the reasons set out above): that “partly”
in TEX. TAX CODE §11.31(m) can include 0%. Based on the authorities cited above, no rule,
regulation, proclamation or other action of an agency can contradict or alter the statute giving
rise to it. See, e.g., Public Utilities Commission v. City Public Service Board, 53 S.W.3d at 312;
Tennessee Gas Pipeline Co. v. Rylander, 80 S.W.3d at 203, Consequently, the ED’s attempt to
engraft any additional condition upon the unconditional mandate of Subsection (m) — especially
one which would effectively nullify it — are simply ineffective and void, and the ED’s stated
“interpretation” of TEX. TAX CODE §11.31(k) and (m) must be reconsidered or disregarded by the
TCEQ Commissioners.

ISSUE 1: Review of Environmental Rule Citations.

For reasons cited above, Borger continues to assert that TEXAS TAX CODE §11.31{m)
eliminates the need for any regulatory citation in support of the Supplemented Application. See
also: First Supplement, Appendix, ISSUE 2: Rule, Regulatory and/or Statutory Support, which is
fully incorporated and expressly reurged herein. Also, Subsection (m) explicitly does not require
any submission of information conceming “the anticipated environmental benefits from the
installation of the facility, device or methed for the control of air, water, or land pollution” under

’ Texas Attorney General Opinion JC-0372 (2001) agrees that equipment can be involved in production yet

still be entitled to a Positive Use Determination for pollution reduction:

Section 11.31 is broadly written, and we believe its plain meaning is clear. It embraces any property, real
or personal, "that is used wholly or partly as a facility, device, or method for the control of air, water or
land pollution ..." (emphasis added)."

Next, we consider whether section 11.31 excludes from its scope poilution-reducing production equipment.
Significantly, the statute applies to property used "wholly or partly" for pollution control. See id. §
11.31(a). To qualify for the exemption, property must be used "whoily or partly” to meet or exceed
environmental rules. See id, § 11,31 (b). The term "wholly" clearly refers to property that is used only for
pollution control, such as an add-on device. See Merriam Webster's Collegiate Dictionary 1351 (10th ed.
1993) (defining "wholly" to mean "to the full or entire extent: ... to the exclusion of other things"). The
term “partly,” however, embraces property that has only some pollution-control use. See id. at 848
(defining "partly" to mean "in some measure or degree"), This broad formulation clearly embraces more
than just add-on devices. Furthermore, that statute clearly embraces not only "facilities” and "devices" but
also "methods" that prevent, monitor, control, or reduce poilution. "Methods" is an extremely broad term
that clearly embraces means of production designed, at least in part, to reduce pollution. See /d. at 732
(defining "method" to include "a way, technique, or process of or for doing something’).
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TEX. TAX CODE §11.31(c)(1), which, of course, would necessarily encompass the environmental
rules and regulations being met or exceeded by “the facility, device or method for the control of
air, water, or land pollution.”

In the alternative, however, Borger nevertheless further specifically responds to New
Issue No. 1 of the Second NOD, as requested, as follows:

1. The ED has already determined HRSGs satisfy various Supporting Laws by
granting 19 final 100% Positive Use Determinations based thereon, most notably on 40 CFR
§60.44Da, also cited by Borger. Any rejection at this late date of 40 CFR §60.44Da or any of
Borget’s Supporting Laws which have been previously accepted and approved by TCEQ as
Supporting Laws would run afoul of equal protection principles and the requirements of
uniformity, equality and fairness in approach, See TEX. Tax CoDE § 11.31(g)(2); TEX. CONST.
art, VIII, § 1(a); Reynolds v. Sims, 377 U.S. 533, 565 (1964). Treating similar properties
disparately is the very definition of arbitrary and capricious action. See, e.g, Contractors
Transp. Corp. v. U.S., 537 F.2d 1160, 1162 (4th Cir. 1976); Brennan v. Gilles & Cotting, Inc.,
504 F.2d 1255, 1264-65 (4th Cir. 1974).

2. Excepting CAIR, Borger reiterates that its HRSGs’ use causes the Blackhawk
facility and its pertinent components, as applicable, to meet or actually exceed all the previously
cited applicable emissions standards in the Supporting Laws cited in the First Supplement and its
Appendices. Regardless of which Supporting Law is considered, Blackhawk’s HRSGs
accomplish their related, relevant emissions reductions and resulting regulatory compliance or
super-compliance with the Supporting Laws by reducing use of fossil fuel and, hence, all related
emissions.’’ As previously discussed, see, e.g., First Supplement, ISSUE 5 81, Introductory
Paragraph, p. 4, Borger’s primary use determination methodology compared, on a 1bs-NOx/1b-
steam produced basis: a) actual nitrogen oxide (“NOx”) emissions from the Blackhawk Facility’s
two natural gas combustion turbines (“CTs™), each with a HRSG; to b) NOx emissions from the
boiler (“Boiler”) at the Wood River Borger Refinery (scaled to match the Blackhawk HRSGs’
capacity) which was replaced by the HIRSGs. Specifically, the use of Blackhawk’s HRSGs as
described in the Supplemented Application results in significantly lower NOx and other relevant
emissions for the same amount of steam that could be generated by the Boiler without the
HRSGs’ pollution control effects. The HRSGs accomplish this result by capturing/recycling and
using heat generated by Blackhawk’s combustion turbines to convert water into additional steam
without use of additional fossil fuel and its associated, additional NOx and other relevant
emissions addressed in each of the previously cited Supporting Laws. Blackhawk clearly would
produce more NOx and other pertinent emissions were it required to function with boilers instead
of HRSGs, and in that case, it could or would exceed the emissions standards of various
Supporting Laws, and Borger's HRSGs were, in fact, acquired and used to insure Blackhawk’s
emissions were actually less than those allowed under a variety of applicable environmental
regulations and laws, including all Supporting Laws.

3. EPA has specifically cited the environmental benefits achieved from HRSGs.
According to EPA, the use of such a system “decreases NOx emissions by 14 percent over

10 In addition, of course, the duct burners within Borger’s HRSGs also burn off additional emissions which

remain in the exhaust stream that passes through the HRSGs.
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simple-cycle combustion turbines (“SCCTs”) and 89 percent over existing coal electricity
generation plants. In addition, CO, emissions will be 5 percent lower than emissions from
SCCTs and 64 percent lower than existing coal plants.” See EPA, Economic Impact Analysis of
the Stationary Combustion Turbines NSPS: Final Report, Feb. 2006, pp. 2-3, 2-4, In sum,
without HRSGs, more energy would be needed for Blackhawk to produce the same amount of
steam; and, as EPA has noted, more emissions would result.

4. The Second NOD suggests the ED’s true focus is not on the practical, mechanical
points of emissions reduction and fuel conservation discussed above, but on whether a HRSG is
specifically or uniquely required to satisfy a Supporting Law. See, e.g., Second NOD, p. 2, Ins.
1-5. Borger’s cited Supporting Laws speak for themselves, and some do not expressly require
the use of HRSGs. However, to be abundantly clear, again, there is still absolutely nothing in
Texas’ jurisprudence or laws governing pollution control exemptions which requires that a
Supporting Law be explicitly limited and related to the particular piece of equipment for which
an exemption is sought. Beginning with the TEXAS TAX CODE, Section 11.31(b) only requires
that:

In this section, "facility, device, or method for the control of air, water, or land pollution”
means... any structure, building, installation, excavation, machinery, equipment, or
device, and any attachment or addition to or reconstruction, replacement, or improvement
of that property, that is used, constructed, acquired, or instalied wholly or partly to meet
or exceed rules or regulations adopted by any environmental protection agency of
the United States, this state, or a political subdivision of this state for the prevention,
monitoring, control, or reduction of air, water, or land pollution. (Emphasis added.)

Similarly, 30 TAC §17.4(a) merely requires, in pertinent part:

To obtain a positive use determination, the pollution control property must be used,
constructed, acquired, or installed wholly or partly to meet or exceed laws, rules, or
regulations adopted by any environmental protection agency of the United States,
Texas, or a political subdivision of Texas, for the prevention, monitoring, control, or
reduction of air, water, or land pollution. (Emphasis added.)

Clearly, the focus of any Supporting Law, as such, is only on the actual “prevention,
monitoring, control, or reduction of air, water, or land pollution” it requires (e.g., emissions
standards and limitations), id, and not on specific equipment which could be used to meet or
exceed that requirement. By patently nof restricting Supporting Laws to those aimed at specific
equipment, the Texas Legislature obviously intended and recognized that various equipment
might well be used to satisfy or exceed the same Supporting Laws. Stated another way,
Supporting Laws may function as such even where they contain ne guidance conceming the
specific equipment which may be used to meet or exceed their standards. This only stands to
reason, as the requirement of a Supporting Law was only intended to assure pollution control
function, not to limit the ways that control could be accomplished as a practical matter, There
simply is no statutory or tegulatory requirement that Supporting Laws actually require
installation of a HRSG or specify standards that could only be met by a HRSG, It is enough that
Supporting Laws (if their citation is needed at all — and here, it is not) be “for the prevention,
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monitoring, control, or reduction of air, water, or land pollution,” TexX. TAX CobE §11.31(b),
and even the ED cannot deny this test is met: he makes no claim that any of the Supporting Laws
are not “for the prevention, monitoring, control, or reduction of air, water, or land pollution.”

a. Any requirement by the ED that a HRSG be specifically or uniquely
required to satisfy a Supporting Law would ignore and effectively and illegally rewrite the
Legislature’s mandates discussed above, as well as TCEQ’s own implementing regulations, by
impermissibly engrafting new conditions upon those unambiguous laws.

b. Such also would ignore and violate formal rulemaking procedures under
the Texas Administrative Procedure Act (“APA™) by effectively amending 30 TAC §17.4(a). A
"rule” is any “state agency statement of general applicability that ... implements, interprets, or
prescribes law or policy,” including “the amendment or repeal of a prior rule.” TEX. GOV'T CODE
§2001.003(6). A state agency can only promulgate new rules through formal rulemaking
procedures, including prior notice of a proposed new rule and an opportunity for public
comment, legislative review, and a formal order adopting it. TEX. Gov'T CoDE §§2001.23;
2001.029; 2001.032-.033. The APA also requires the advance notice to contain enough
information to allow interested persons to determine if they need to participate to protect their
own rights. Texas Workers’ Compensation Commission v. Patient Advocates, 136 S.W.3d 643,
650 (Tex. 2004).

Chapter 17 of the Texas Administrative Code was created to establish the process by
which any owner of pollution control property could obtain a use determination. 30 TAC §17.1.
The imposition by the ED of any requirement that 2 HRSG must be specifically or uniquely
required to satisfy a Supporting Law would patently implement new law or describe a new
procedure, and its new proclamation necessarily would be one of general applicability. Such
changes in administrative law can only be made through the formal notice and comment process
discussed above. See, e.g., El Paso Hospital District v. Texas Health and Human Commission,
et al., 247 S.W.3d 247, 714 (Tex. 2008).

3. Relative to New Issue 1 of the Second NOD, Borger withdraws its reference to
CAIR as a Supporting Law concerning Blackhawk’s HRSGs, Otherwise, however, Borger notes
that most of the ED’s specific contentions concerning Borger’s citations of Supporting Laws are
simply based on the imposition of the invalid premise that Supporting Laws must actually
require installation of a HRSG or specify standards that could only be met by a HRSG. To that
extent, the ED’s contentions remain insupportable for the reasons set forth in Paragraphs 1-4,
above. However, relative to specific Supporting Laws, Borger further responds to the Second
NOD as follows:

a. BACT: Even if a BACT analysis was done which did not refer to
Blackhawk’s HRSGs specifically as pollution control equipment (which actually is
understandable, given the HRSGs’ admitted dual functions of increasing cfficiency and
controlling/preventing pollution), Blackhawk’s HRSGs were unquestionably part of the facility’s
documented overall design, and they clearly impacted Blackhawk’s productive output and
emissions which were and are subject to the air permit allowances at issue. Moreover, the fact
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that certain equipment was designated as specific (or exclusively) pollution control equipment
did not prevent other equipment, particularly “dual-function” equipment like HRSGs, from
contributing their pollution control effects to the plant’s overall emissions. Blackhawk’s BACT
limits did not have to be specifically tied to its HRSGs” use for the HRSGs to contribute to the
meeting or exceeding (via emissions reduction) of their emissions standards. Borger only needs
to establish, as it has done, that its HRSGs have, in fact, contributed to the meeting or exceeding
of the emissions standards established under its BACT determinations, regardless of how those
standards were determined. Contrary to the ED’s Second NOD, Borger only needs to establish
the BACT analysis resulted in emissions standards which the HRSGs help meet or exceed, which
it has done,

b. GHGs: The fact that the GHG limits do not yet apply to Borger’s facility
does not in any way disqualify its HRSGs from eligibility for property tax exemption under the
TTC. If anything, it establishes that Borger’s use of its HRSGs exceeds the cited GHG
regulations’ requirements by assisting in reducing GHGs (compared to a boiler’s use) even
before those regulations become applicable to the facility. Early compliance counts, because
early compliance is but another way to exceed regulatory requirements.

c. NAAQS: Borger recognizes the NAAQS are “not an emission limit for a
particular facility...” (see Second NOD, p. 2, fourth full paragraph). They do not have to be to
qualify as Supporting Laws. NAAQS are “laws, rules, or regulations adopted by any
environmental protection agency of the United States, Texas, or a political subdivision of Texas,
for the prevention, monitoring, control, or reduction of air, water, or land pollution,” see 30 TAC
§17.4(a), which Borger’s HRSGs are “used.., partly to meet or exceed.” Id. That is all that is
required for a statute or regulation to qualify as a Supporting Law.

d. NSPS: The ED’s counterargument (see Second NOD, p. 2, last paragraph)
to Borger's First Supplement, p. 3, and its APPENDIX - ISSUE 2 concerning 40 CFR §60.44Da
(“Da™) is undermined by its own premises. Therein, the ED notes, in pertinent part:

...Da is a standard of performance for electricity steam generating units, i.e., the
HRSG, and provides emission limits....

The ED then states an internally inconsistent and logically erroneous conclusion that:

Given that Da only applies to the HRSG itself, it does not appear that use of the HRSG is
required to meet Da or that it helps the facility meet the emission limit for the HRSG
itself. [/d.]

Again, Supporting Laws do not have to be specifically aimed at HRSGs or actually
require the use of HRSGs to meet their emissions limitations. However, the ED concedes Da
does apply specifically to HRSGs. Further, based on the ED’s premise that Da only applies to
HRSGs, HRSGs logically must be required to meet Da, or Da would apply to nothing,
Consequently, it is patently, and logically, incorrect for the ED to disregard Da as a Supporting
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L.aw by claiming HRSGs are not required to meet Da or that HRSGs do not help meet Da’s
emissions limits applicable to HRSGs.""

The determinative point is that, as discussed above and in the First Supplement,
Blackhawk’s HRSGs do help meet or exceed the relevant Da required emissions limits'? by
using less fuel — and hence, creating less emissions - than a boiler of similar capacity.

ISSUE 2: Calculation of an Appropriate Partial Positive Use Determination

As an initial matter, again, the ED continues to improperly persist in attempting to dictate
appropriate methodologies for the calculation of Borger’s “Tier IV” positive use determination
when he simply does not have such authority. As indicated therein, the Application was
specifically filed under “Tier I[V.” See 30 TAC §17.2(16) (2008). Under Tier 1V, it is the
Applicant who has the right to determine the “method and the calculation used to calculate the
use percentage.” See 30 TAC §17.10(d)(6) (2008); see also First NOD, Issue 5. Because the
Application involves no property which is not on the Equipment and Categories List, the ED has
no right to require Borger to utilize any particular formula or calculation. See 30 TAC
§17.10(d)(5) (2008},

Neither does Borger fully accept or agree with the ED’s characterization of its
Application and First Supplement. [See, e.g., Second NOD, p. 3, New Issue 2.] The Application
and First Supplement speak for themselves. However, to the extent New Issue 2 requests
additional information, Borger submits the following in further supplementation of the
Application and without waiver of anything it has previously provided to the ED or TCEQ.

1, Amended Avoided NOx Emissions Approach: As to Borger’s Amended
Avoided NOx Emissions Approach, see First Supplement, Issue 5, Part [, the ED’s counter that
the comparison between the NOx emissions from the cogeneration unit and the “replaced” boiler
“vields different percentages for similar equipment,” see Second NOD p. 3, second full
paragraph, clearly presents no reason fo discard the methodology, Clearly, even the ED’s current
or modified “Tier III” CAP formula will yield different percentages for similar equipment
depending on the specific facility and conditions in which the subject equipment is used and the
CAP is applied. (Otherwise, there would be no need for a formula at all, and presumably, the ED
would have included HRSGs in the “Tier I” Table long ago.)

" The ED’s point that “the absence of a HRSG (that is subject to regulation under Da) would not affect

emissions limitations of other sources at the plant...” (see Second NOD, p. 3, Ins. 1-5, emphasis added) is just
another irrelevancy, given that the HRSGs do help meet or exceed the Da limitations that are relevant to the
Application.
12 To be clear, Subpart Da actually regulates each “electric utility steam generating unit.” See 40 CFR
§60.40Da(a). An “electric utility combined cycle gas turbine” is part of such a unit, see 40 CFR §60.41Da, and a
HRSG is part of the “combined cycle gas turbine system” regulated by Subpart Da, see 40 CFR, §60.40Da(a)(4).
Thus, although not required, there is a connection, or “nexus,” between HRSGs and 40 CFR §60.44Da, and HRSGs
do, in fact, help meet or exceed the emissions standards of 40 CFR §60.44Da as Borger has explained, it is just that
none of this is precisely as the ED describes it.
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To illustrate, it is axiomatic that different generating plants will operate at different
efficiencies (e.g., different heat rates), even if they are mechanically identical. Even the same
(not just similar) pollution control equipment will eliminate differing levels of emissions and
generate varying amounts of Byproduct or Marketable Product (if any). Costs of its storage,
transport and other Production Costs, as applicable, all will necessarily vary, too, pethaps widely,
along with the poilution control equipment’s own Capital Costs New and Capital Costs Old.
Each of these factors will fluctuate because, among other things: relevant markets; specific
environments and other operating conditions; fuel quality; equipment maintenance; plant
operating times; and other relevant factors effecting efficiency, emissions, costs and revenues all
obviously differ by location, Thus, a lack of uniform percentages across all HRSG Owners’
(“Applicants”) pending Applications for PUDs based on emissions reductions actually supports
the overall results of Borger’s analysis. Certainly, Borger’s “Tier IV” measurement of actual
emissions reduction is far more relevant to Borger’s HRSGs’ pollution control effects than the
“Tier JII” CAP which is focused solely on costs and revenue, however modified. While it might
be expedient for the ED to seek a single answer, Borger has maintained from the beginning that
there simply is, in fact, no precise, “one size fits all” answer, nor does there have to be. See, e.g.,
page 20 of Borger's October, 2012 Response Brief (“Brief”), which secured the TCEQ
Commissioners’ ultimate, unanimous reversal and remand of the ED’s previous denial of
Borger’s Application and which is incorporated herein for all purposes by reference.

Similarly, the ED’s criticism that a calculation comparing emissions of Blackhawk’s
HRSGs with a boiler of the same capacity does not “distinguish the proportion of property that is
used to control, monitor, prevent, or reduce pollution from the proportion of property that is used
to produce goods or services,” see Second NOD p. 3, second full paragraph, is flawed in several
respects. First, once again, it is compietely at odds with the ED’s own approach in attempting to
impose use of a “Tier I1I” CAP, see Figure: 30 TAC §17.17(b), even as modified by his First and
Second NODs. The CAP’s use of purely economic factors (e.g., costs and revenues), in fact,
obviously has rothing to do with emissions reduction and patently does not measure pollution
control or prevention at all. Consequently, it is logically incapable of making any distinction
concerning the proportion of property used to control, menitor, prevent, or reduce pollution from
the proportion of property used to produce goods or services. The ED’s additions of costs
associated with “a boiler(s) required to produce the same amount of steam produced by the
HRSGs,” see First NOD p. 2, Issue 4, and the “costs related to the duct burners including fuel
costs,” see, Second NOD p. 3, fourth full paragraph, do nothing to mitigate this issue with the
CAP. As a matter of fact, it is far more logical and rational to focus on actual emissions
reductions than any costs or revenue differences when determining the percentage of pollution
control or prevention provided by HRSGs (or any pollution contro! equipment, for that matter).

Second, and as a matter of law, the ED should recognize that neither the controlling
statute nor TCEQ’s implementing regulation itself actually require a determination of
“production” function as a prerequisite to a valid PUD based on pollution control or prevention;
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all that is required is a determination of 3pollution control or prevention itself. See TEX. TAX
Copk §11.31(d), (m); 30 TAC §17.12(3).

Borger’s Amended Avoided NOx Emissions Approach does, in fact, calculate a specific
emissions reduction/pollution contro! effect and presents a rational, proper and well supported
basis for a 91.4% PUD which should be recognized by Staff and accepted by the ED and
Commission,

2. Executive Director’s 61% PUD Calculation: Except for what it has previously
submitted, Borger was not and is not privy to the motivations or considerations that went into the
Executive Director’'s 61% Positive Use Determination calculation discussed in Borger’s First
Supplement, Issue 5, Part II. Regardless of why the Executive Director made (or later changed)
that decision, however, the relevant points are that he did, in fact, make such a determination;
and then secured affirmative relief based on it in the form of a remand. The ED then took
advantage of that remand granted on other grounds to completely reverse and affirmatively
revoke all of Borger's previously awarded 100% Positive Use Determination, contrary to the
basis for the remand in the first place. Whatever his underlying rationale, the ED should now be
estopped from awarding Borger anything less than a 61% Positive Use determination on its
Supplemented Application,

Further, the ED’s rationale for not utilizing a 61% PUD assumes that the “increased
efficiency” and “poliution control” effects of “dual function” equipment such as HRSGs are
mutually exclusive and together must equal and be limited to a combined 100%, when neither
the governing statutes nor regulations are so limited. There is no conceptual reason, for instance,
why equipment could not yield both a 100% improvement in efficiency and a 100%
improvement in emissions control at the same time.

3. Modified “Tier 111” CAP Calculations: The bottom line of the First and Second
NODs appears to be that the ED is simply, and arbitrarily, unwilling to accept any Tier IV
methodology that is not his regulatory Tier IIl CAP calculation -- albeit as revised by him (the
“ED’'s Modified CAP”), As stated above, the ED’s position is completely contrary to applicable
“Tier [V" law. Further, by imposing modifications to the regulatory Tier III CAP formula
himself, the ED has once more engaged in illegal rulemaking at odds with the authorizing
statutes controlling TCEQ’s and the ED’s actions and decisions concerning the Supplemented
Application. See relevant authorities cited concerning NOD 2’s Preliminary Issue, above. The
ED also has necessarily admitted the CAP as written simply does not work when applied to
HRSGs. Tier IV was specifically designed to allow for workable alternatives, but the ED
wrongly prefers to try to “fit a square peg in a round hole” by arbitrarily changing the CAP itself,

Nevertheless, without waiver of any prior objections and solely because it was
requested by the ED, Borger hereby supplements its CAP calculations originally memorialized

¥ TEX., TAX CODE §11.31(g)(3) only provides that Commission rules should “allow for” determinations that
distinguish the proportion of property used to control or prevent pollution from that used to produce goods or
services, Whether they do or don’t simply is not relevant to Borger’s entitiement to a PUD here. See TEX, TAX
CODE §11.31(d), (m); 30 TAC §17.12(3).
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in Exhibit “5” to the First Supplement in the attached Supplemented Exhibit “5.” Supplemented
Exhibit “5” incorporates the inclusion of duct burner costs, including fuel costs, allowed by the
Second NOD, It clarifies and/or further conforms proposed CAP calculations to what the ED
purports to require. It also specifically demonstrates why the ED’s Modified CAP still does not
work. In that regard, and in addition to the Objections and other statements asserted in Borger’s
First Supplement APPENDIX — ISSUE 4: Modified Tier IIl Cost Analysis Procedure (*CAP”),
Borger further responds to the ED’s instructions and directives in New Issue 2 as follows:

a. The ED’s Modified CAP in the First NOD used a formula which
illogically and improperly imposed impossible factual conditions. Specifically, it quite literally
“charged” Borger with almost $34,000,000 worth of steam production annually hypothetically
produced without any production costs, most notably without costs related to the fuel necessary
to provide the heat or the water system necessary to provide the water from which Borger’s
HRSGs actually make their steam Byproduct. See, e.g., Second NOD, p. 3, fourth full
paragraph, This, in turn, resulted in completely unrealistic and pragmatically insupportable
margins which so poisoned the calculation of Borger’s pollution control exemption as to suggest
that its HRSGs were over 25 times more than 100% “productive”!

b. The additional CAP modification (simply adding “costs related to the duct
burners including fuel costs,” to allowable Production Costs, id.) proposed by the Second NOD
makes the ED’s (newly) Modified CAP calculation only slightly less implausible. By allowing
costs (including fuel costs) ONLY for the duct burners, it still necessarily, and wrongly,
“requires” that the vast majority of Blackhawk’s steam be produced for free — because the duct
burners themselves only provide a small fraction of the heat needed to generate the amount of
steam Blackhawk actually produces through its HRSGs which the ED’s Modified CAP (or the
regulatory CAP, for that matter) then “charges” against Borger’s HRSGs’ PUD. Further, it does
absolutely nothing to address how the water necessary to make the steam might be procured
without cost. Consequently, the ED’s Modified CAP still generates wholly impossible margins
and allows no possibility whatsoever of a fairly calculated or commercially realistic and credible
use determination. See attached Supplemented Exhibit “5 R

c. Again, realistically, without required water systems, all necessary fuel
costs and other “dedicated equipment,” HRSGs would and could help produce no steam
Byproduct, marketable or not. In that case, the HRSGs could effectively do nothing but serve as
a potential transport or elimination tube, Certainly, no steam would be produced through actual
use of the HRSGs. See footnote 3, supra. Removing the [costs of] sufficient fuel, water systems
and other “dedicated equipment” from the CAP equation necessarily must eliminate any
[revenue from any] Byproduct (or Marketable Product, where applicable) which might otherwise
be generated by or through the use of the HRSG in a productive configuration including that

14 Theoretically, it might be possible to calculate an amount of steam which could reasonably be produced solely
from the HRSGs’ duct burners, assuming sufficient water was also made available, However, that steam generation
process would be horrendously inefficient (i.e., high heat rate), causing the cost of producing the steam to be greater
than even its most optimistically projected sales price (which is set by the market for more efficient steam
generation processes). Accordingly, such a calculation would only result in another commercially unrealistic and
flawed CAP calculation, See subparagraphs c. — d., below.

$3486814.4 -14-



equipment, The ED must either allow the costs of all necessary fuel, water systems and other
dedicated equipment as a deduction in the CAP or forego counting any revenue attributable to
their use. The ED cannot “have it both ways” by denying the costs necessary to produce steam
Byproduct while still “charging” Borger with its production. Finally, although it was not
specifically raised in the Second NOD to Borger, it seems worth mentioning that deducting these
costs of Byproduct production is in no way a determination that either the water system or
other “dedicated equipment” are themselves pollution control equipment. Indeed, it does no
violence whatsoever to (and is entirely consistent with) the ED’s prior determinations that the
water system and other “dedicated equipment” are production equipment and taxable in and of
themselves. However, the ED’s refusal to recognize this distinction is fatal to his analysis.

d. Were the ED to agree a HRSG generates no Byproduct (or Marketable
Product) on its own, the “Production Cost” issue would be moot, as it should be. It is the ED’s
flawed premise that HRSGs in isolation can still produce Byproducts which leads to his flawed
conclusions regarding Production Costs. The appropriate premise is “no production costs, no
Byproduct produced.”

BORGER ENERGY ASSOCIATES, L.P.

By: FULBRIGHT & JAWORSKI
L.L.P.

it

Edward Kliewer LIl

State Bar No. 11570500
Thomas A. Countryman

State Bar No. 04888100
300 Convent, Suite 2200
San Antonio, Texas 78203
Telephone: 210.224.5575
Telecopier: 210.270.7205

Counsel for Applicant, Borger Energy
Associates, LP
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