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To the Members of the Texas Commission on Environmental Quality:
The Office of Public Interest Counsel (OPIC) at the Texas Commiission

on Environmental Quality (TCEQ) files this response to the appeals

submitted by the above-named Appellants of the Executive Director’s (ED)

negative use determinations.

I. Background

On May 1, 2008, the ED issued 100% positive use determinations for
25 heat recovery steam generators {HRSG). Of those 25 positive use
determinations, six were appealed on May 16, 2008 by the affected tax
appraisal districts. In August 2008, the ED convened a stakeholder
workgro.up to seek a uniform method of addressing HRSG's, but the efforts
of the stakeholder group did not result in consensus. On June 18, 2012, the
ED requested the six appealed applications be remanded to the ED, and the
TCEQ General Counsel granted the remand on June 29, 2012. Those six
applications were consolidated with numerous subsequent HRSG applications
from other entities, and on July 10, 2012, the ED issued negative use
determinations for all of the consolidated HRSG applications.

TCEQ received numerous timely appeals in August 2012, and the TCEQ
Commissioners considered the appeals at the December 5, 2012 Agenda.
The Commission set aside all of the ED’s HRSG use determinations and
remanded the matters to the ED for new use determinations. In 2013 and
early 2014, the ED engaged the Appellants in a notice of deficiency process
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to allow Appellants to supplement their applications. On June 5 and 17,
2014, the ED issued negative use determinations to the 17 Appellants
named above, and all of the use determinations were timely appealed.
For the reasons stated herein, OPIC respectfully recommends the
Commission deny all appeals and affirm the ED’s negative use

determinations.

II. Applicable Law

A. Texas Constitution

On November 2, 1993, the Texas Constitution was amended to exempt
certain pollution control property from ad valorem taxation. The
amendment, known as “Prop 27, states:

The legislature by general law may exempt from ad valorem
taxation all or part of real and personal property used,
constructed, acquired, or instalied wholly or partly to meet or
exceed rules or regulations adopted by any environmental
protection agency of the United States, this state, or a political
subdivision of this state for the prevention, monitoring, control,
or reduction of air, water, or land pollution.!

B. Texas Tax Code § 11.31

Regarding pollution control property, Texas Tax Code § 11.31 states:

A person is entitled to an exemption from taxation of all or part
of real and personal property that the person owns and that is
used wholly or partly as a facility, device, or method for the
control of air, water, or land pollution. A person is not entitled
to an exemption from taxation under this section solely on the
basis that the person manufactures or produces a product or

! Tex. Const. art. VIII, § 1-I(a).




provides a service that prevents, monitors, controls, or reduces
air, water, or land pollution.?

Section 11.31(b) defines “pollution control property” as follows:

[A]ny structure, building, installation, excavation, machinery,
equipment, or device, and any attachment or addition to or
reconstruction, replacement, or improvement of that property,
that is used, constructed, acquired, or installed wholly or partly
to meet or exceed rules or regulations adopted by any
environmental protection agency of the United States, this state,
or a political subdivision of this state for the prevention,
monitoring, control, or reduction of air, water, or land pollution.3

Section 11.31(g) directs TCEQ to adopt rules to implement the section

and states the adopted rules must:

(1)

(2)

(3)

establish specific standards for considering applications for

determinations;

be sufficiently specific to ensure that determinations are equal
and uniform; and

allow for determinations that distinguish the proportion of
property that is used to control, monitor, prevent, or reduce
pollution from the proportion of property that is used to produce
goods or services.*

Under § 11.31(k), TCEQ must establish a nonexclusive list of facilities,

devices, or methods for the control of air, water, or land pollution, and the

list must include HRSG's.” Section 11.31 also states that the standards and

methods for making a determination apply uniformly to all applications for

determinations, including applications relating to facilities, devices, or

methods for the control of air, water, or land pollution included on the

% TeX. TAX CODE § 11.31(a).
3 TEx. TAx Cobt § 11.31(b).
* Tex. Tax CopE § 11.31(g).
* Tex. TAX Cobe § 11.31(k)(8).



subsection (k) fist.® The TCEQ must, by rule, update the (k) list at least
once every three years, and an item may be removed from the list if the
Commission finds compelling evidence to support the conclusion that the.
item does not provide pollution contro! benefits.” Finally, § 11.31 states that
the ED may not make a determination that property Is pollution control
property unless the property meets the standards established by rule under
§11.31.°
C. TCEQ Rules Chapter 17

The TCEQ has implemented the statutory requirements of § 11.31 in
Title 30 of the Texas Administrative Code (TAC), Chapter 17. Under the
Chapter 17 rules, a “Tier II1” applicaticn is required for all property which
does not fully satisfy the requirements for a 100% positive use
determination.® Prior to the amendment of Chapter 17, effective on
December 13, 2010, the rules also allowed for a “Tier IV” application. If an
applicant was seeking a partial positive use determination for an item on the
11.31(k) list, Tier IV was the appropriate application type.!® When Tier IV
was in effeét, i‘t was the responsibility of the applicant to propose a

reasonable method for determining the use determination percentage, and it

® TeEx. Tax CoDE § 11.31(g-1).

7 Tex, Tax Cobe § 11.31(1).

® Tex. Tax CopE § 11.31(h).

9 30 TeEX. ADMIN. CODE § 17.17(a).

W See 30 TeX. ADMIN. CoDE § 17.17(a) (2008).



was the responsibility of the ED to review the proposed method and make
the final determination.*!

Section 17.10 requires certain information be included in a use
determination application.' All applications must cite the specific sections of
the laws, rules, or regulations being met or exceeded by the use,
installation, construction, or acquisition of the pollution control property..12
The application must also state the anticipated environmental benefits from
the installation of the pollution control property for the control of air, water, -
or land pollution.? Section 17.2 defines “environmental benefit” as follows:

The prevention, monitoring, control, or reduction of air, water,
and/or land pollution that results from the actions of the
applicant. ... [E]lnvironmental benefit does not include the
prevention, monitoring, control, or reduction of air, water,
and/or land pollution that results from the use or characteristics
of the applicant's goods or service produced or provided. ..
[T]he terms ‘environmental benefit’ and ‘pollution control’ are
synonymous. ™

A “marketable product” is defined as:

Anything produced or recovered using pollution control property
that is sold as a product, is accumulated for later use, or is used
as a raw material in a manufacturing process. Marketable
product includes, but is not limited to, anything recovered or
produced using the poliution control property and sold, traded,
accumuiated for later use, or used in a manufacturing process
(including at a different facility). Marketable product does not
include any emission credits or emission allowances that result
from instaliation of the poliution control property.®

1130 Tex. ApMIN. CODE § 17.17(d) (2008).
12 30 Tex. ADMIN. CODE § 17.10(d){4).

13 30 TeX. ADMIN. CODE § 17.10(d){1).

4 30 Tex. ADMIN, CODE § 17.2(4).

15 30 Tex. ADMIN. CODE § 17.2(5).
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Section 17.6 describes property which is not eligible for exemption

from taxation and is not entitled to a positive use determination. Property is

not entitled to an exemption from taxation:

(A)

(B)

(C)

| (D)

solely on the basis that the property is used to manufacture or
produce a product or provide a service that prevents, monitors,
controls, or reduces air, water, or land pollution;

if the property is used, constructed, acquired or installed wholly
to produce a good or provide a service;

if the property is not wholly or partly used, constructed, acquired
or installed to meet or exceed law, rule, or regulation adopted by
any environmental protection agency of the United States,
Texas, or a political subdivision of Texas for the prevention,
monitoring, control, or reduction of air, water, or land pollution;
or

if the environmental benefit is derived from the use or
characteristics of the good or service produced or provided.'®

~ An applicant for a use determination may appeal the ED’s

determination to the TCEQ Commissioners using the process provided in

§17.25.17 An appeal must be filed with the TCEQ Chief Clerk within 20 days

after receipt of the ED's determination letter.’® The Commission may

remand the matter to the ED for a new determination or deny the appeal

and affirm the ED's use determination.!®

16 30 TExX. ADMIN. CODE § 17.6(1).
Y7 30 TEX. ADMIN. CODE § 17.25(a)(2){(A).

| 8 30 Tex. ADMIN. CODE § 17.25(b).
: 9 30 TEx. ADMIN, CODE § 17.25(e)(2).
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III. Analysis

The seventeen Appellants have all raised multiple challenges to the
ED’s negative use determinations, and most of the challenges are common
across most of the appeals. OPIC’s analysis of the issues is limited to those
issues which appear to be most important to the ED and the
Commissioners.?°
A. Texas Tax Code § 11.31(k) List

Appellants assert that if an item appears on the § 11.31(k) list, it
automatically qualifies for at least a partial positive use determination. This
assertion is based on reading the “wholly or partly” language in § 11.31(m)
to mean that a positive determination is required, and the result cannot be
zero.”! In other words, a negative use determination is not permissible.
OPIC respectfully disagrees with this argument.

To assume that HRSG's are entitled to a positive use determination
solely because they appear on the (k) list is to ignore other equally
important subsections of § 11.31, such as (g-1). Under subsection (g-1),
the standards and methods for making a use determination under § 11.31
that are established in TCEQ’s implementing rules apply uniformly to all

applications for determinations under § 11.31, including applications for

20 Qur evaluation of which issues are most important to the ED and Commissioners is based
on careful review of the ED’s prior briefing in this matter and the Commission’s discussion at
the Decembaer 5, 2012 Agenda.

1 Tex. TAX CODE § 11.31(m).



facilities on the (k) list.** Therefore, when making a use determination, the
ED must apply all relevant statutory and regulatory standards and methods,
not just determine whether the property is on the (k) list.

Subsection (g) directs the TCEQ to adopt rules to implement § 11.31.%
Subsection (b) requires eligible property to be used, constructed, acquired,
or installed wholly or partly to meet or exceed rules or regulations adopted
by EPA, the State of Texas, or the TCEQ for the prevention, control, or
reduction of air pollution.”® To implement this statutory requirement, TCEQ
adopted rule § 17.10, which states that an applicant must cite the specific
sections of the laws, rules, or regulations being met or exceeded by the use,
installation, construction, or acquisition of the pollution control property.®

As required by § 11.31(g-1), the ED considered Appellants’
applications under not just subsections (k) and (m), but all applicable
standards in the Texas Tax Code and the TCEQ rules. The ED appropriately
fooked beyond subsections (k) and {(m) to evaluate these HRSG applications,
and OPIC supports the ED’s approach. OPIC finds that (k) list items,
including -HRSG'S, are not automatically entitled to at least a partial positive
use determination, and it is permissible for the consideration of (k) list items

to result in a use percentage of zero.

22 Tex, TAx CODE § 11.31(g-1).

3 TEX, TAX CODE § 11.31(q).

* Tex, Tax CODE § 11.31(b).

25 30 TEX. ADMIN. CODE § 17.10(d)(4).
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B. Tier III v. Tier IV and Use of the CAP

Six of the seventeen appeals concern Tier IV applications submitted
prior to January 1, 2009, meaning the current Tier III cost analysis
procedure (CAP) does not apply to these applications.?® Under Tier 1V, the
applicant proposed the method for determining the use determination
percentage, and it was the responsibility of the ED to review the proposed
method and make the final determination.?’ If these six Tier IV applications
were submitted today, they would be considered Tier III applications, and
use of the CAP would be mandatory.”® The Tier IV Appellants object to the
ED’s use of the CAP to analyze Tier IV applications. OPIC acknowledges that
Tier IV applications are not subject to the CAP, and the ED has applied the
CAP to these Tier IV applications. However, the ED analyzed these six
applications using both a Tier IV reasonableness standard and the Tier II1
CAP. Both analyses resulted in negative use determinations. OPIC fails to
see the harm in allowing the Tier IV Appellants multiple ways to qualify for a
positive use determination. We also note that though the Tier IV Appellants
were not required to use the CAP, application of the CAP to all seventeen
appeals did provide the ED a uniform way to compare the applications, and
this approach is consistent with the statutory requirement that

" determinations be equal and uniform.?®

%% See 35 Tex. Reg. 10965 (Dec. 10, 2010). -
27 30 Tex. ADMIN. CODE § 17.17(d) (2008).

8 See 30 TEX. ADMIN. CODE § 17.17(a).

22 See TEX. TAX CODE § 11.31(g)(2).
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Appellants all argue that the ED has misapplied the CAP in various
‘ways, including inabpropriate inputs, mistaken values, and predetermined
outcomes. OPIC acknowledges that the CAP may not be the best tool to
evaluate pollution control which results from an energy efficient process as
opposed to a discreet add-on device., But OPIC is also aware that the CAP is
the legally required tool for the majority of the HRSG applications, and the
CAP was adopted by the Commission with stakeholder input. Pollution
prevention through energy efficiency serves the public interest, and OPIC
supports this principle. However, we cannot find that the ED has misapplied
the CAP, and at present, cannot offer a better alternative to the CAP.

C. Possible Rulemaking Needed

Appellants contend that the ED has in practice removed HRSG's from
the § 11.31(k) list without doing the rulemaking required by § 11.31(1).%°
OPIC respectfully disagrees. However, OPIC does believe that one of two
possible rulemaking options is now necessary.

The first option is to formally remove HRSG's from the “Expedited
Review List” in TCEQ rule § 17.17. That list is the Texas Tax Code §
11.31(k) list with changes as authorized by § 11.31(l). The TCEQ may
remove an item from the list if there is compelling evidence to support the
conclusion that the item does not render pollution control benefits.®* Given

that some of these HRSG applications have been pending for over six years,

30 See Tex. TAx Cope § 11.31(1).
31 30 Tex. ADMIN, CoDE § 17.17(b).
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and the ED has now twice made negative determinatibns, OPIC believes it is
time for the ED to realistically assess whether a HRSG can ever qualify for a
positive use determination, and if not, initiate rulemaking to remove HRSG's
from the list, |

The second option would be a reassessment of the CAP to determine
whether it is the best method to account for pollution prevention which takes
the form of process efficiency. This option could occur through rulemaking,
or a less formal process possibly involving work sessions, stakeholders, and
the permanent advisory committee, { Perha_pé the CAP just needs to be
tweaked, or perhaps the CA? neéds to be supplemented with a different
methodology specific to efficiency. OPIC recognizes that consensus on this
issue has been difficult to achieve, but to stop the current cycle consisting of
negative determination, followed by appeal, followed by possible remand, a

different approach is needed.

IV. Conclusion

For the reasons state herein, OPIC respectfully recommends the
Commission deny all of the appeals and affirm the ED’s negative use
determinations.

If the Commission intends to remand these matters to the ED for new
determinations, OPIC respectfully ‘recomm'ends the Commission provide the
ED specific guidance on how, under the current rules, to credit energy
efficiency which prevents pollution.

12



Finally, OPIC respectfully recommends the Commission encourage the
ED to initiate one of the two rulemaking options discussed above. We
recognize this final recommendation may need to be accomplished in a
separate Commission action, but we recommend one of the two rulemaking

options, regardless of the Commission’s decision on these appeals.

Respectfully submitted,

Office of Bublic Interest Counsel

4 )

rrett T. Arthur
Assistant Public Interest Counsel
State Bar No. 24006771

P.O. Box 13087, MC 103

Austin, Texas 78711
512-239-5757

512-239-6377 (fax)
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CERTIFICATE OF SERVICE

I hereby certify that on August 8, 2014, the foregoing document was
filed with the TCEQ Chief Clerk, and copies were served to all parties on the
attached mailing list via hand delivery, facsimile transmission, electronic
mail, inter-agency mail, or by deposit in the U.S, Mail.

‘Garrett T. Arthur
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Mailing List

Application Nos./ TCEQ Docket Nos,

Appellant

County

No. 07-11926/ Docket No. 2008-0851-MIS-U

CER-Colorado Bend Energy, LLC

Wharton County

Nos. 12210 and 12211/
Docket No. 2012-1559-MI8-U

Topaz Power Group, LLC

Nueces County

Nos. 15506, 16410, 16411, and 16412/ Cottonwood Energy Company, LP Newton County
Docket No. 2012-1562-MIS-U
No. 12268/ Docket No. 2012-1586-MIS8-U Wolf Hollow I, LP Hood County
No. 13534/ Docket No, 2012-1587-MIS-U South Texas Electric Cooperative, Inc. | Victoria County
No. 13544/ Docket No. 2012-1635-MIS-U Brazos Electric Power Cooperative, Inc. | Johnson County
No. 16413/ Docket No, 2012-1648-MIS-U Brazos Electric Power Cooperative, Inc. | Jack County
No. 12271/ Docket No. 2012-1650-MIS-U Midlothian Energy, LLC Ellis County
No. 12202/ Docket No. 2012-1660-MIS-U Wise County Power Company, 1.LC Wise County
No. 12272/ Docket No. 2012-1682-MIS-U Hays Energy, LLC Hays County
No. 12203/ Docket No. 2012-1662-MIS-U Ennis Power Company, LLC Ellis County
No. 07-11914/ Docket No. 2008-0830-MIS-U Tenaska Gateway Partners, Ltd. Rusk County
No. 07-11971/ Docket No. 2008-0832-MIS-U Borger Energy Associates, LP Hutchinson County
No. 12826/ Docket No. 2012-1683-MIS-U EIF Channelview Cogeneration, LLC Harris County
No. 07-11994/ Docket No. 2008-0850-MIS-1J Freeport Energy Center, LLC Brazoria County
No. 07-11969/ Docket No. 2008-0849-MIS-U | Brazos Valley Energy LLC Fort Bend County
No. 07-11966/ Docket No. 2008-083 1-MIS-U Freestone Power Generation, LLC Freestone County
Mike Nasi W. Clayton Cain
Jackson Walker L.L.P. Cullen, Carsner, Seerden & Cullen
100 Congress Ave., Suite 1100 P.O. Box 2938
Austin, Texas 78701 Victoria, Texas 77092

512/236-2216 FAX 512/391-2194
mnasif@iw.com

Peter Low

Law Office of Peter William Low
3305 Northland Drive, Suite 500
Austin, Texas 78731
512/302-3403 FAX 512/476-6685

C. Wayne Frazell, P.E., RPA
Pritchard & Abbott, Inc.

4900 Overton Commons Court
Fort Worth, Texas 76132-3687
817/926-7861 FAX 817-927-5314

Paul Sarahan

Thompson & Knight LI,P

08 San Jacinto Blvd., Suite 1900
Austin, Texas 78701

512/ 469-6106 FAX 512/469-6180
paul.sarahan(@ftklaw.com

FAX 361-573-2603

Whitney L. Swift

Katten Muchin Rosenman, LLP
111 Congress Avenue, Suite 1000

Austin, Texas 78701

512/691-4003 FAX 512/691-4001

Elizabeth E. Mack
Locke Lord LLP

2200 Ross Ave., Suite 2200

Dallas, Texas 75201

214/740-8598 FAX 214/756-8598

Thomas Countryman
Norton Rose Fulbright

FFulbright & Jaworski L.L.P.
300 Convent St., Suite 2100

San Antonio, Texas 78205-3792
210/270-7144 FAX 210/270-7205

tom.countryman(@fulbright. com
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Eric Groten

Vinson & Elkins LLP

2801 Via Fortuna, Suite 100
Austin, Texas 78746

512/542-8709 FAX 512/236-3272
egroten(@velaw.com

Kathryn Tronsberg Macciocca
Duff & Phelps, LLC

2000 Market Street, Suite 2700
Philadelphia, PA 19103
215/430-6059 FAX 215/240-6334

kathrvn.tronsh erg;nacCiocca@duffandbhelps.com

J. M. Harris

H & H Associates

406 FM 3016

Grapeland, Texas 75844
936/687-4230 FAX 936/687-9064
jfimharrisat-h-hi@hughes.net

CER-Colorado Bend Energy, LLC
Attn: Barbara Cherry

100 Constellation Way, Suite 1700P
Baltimore, Maryland 21202

Topaz Power Group, LLC
Barney Davis Power Plane
4301 Waldron Rd.

Corpus Christi, Texas 78418

Topaz Power Group, LLC
Nueces Bay Power Plant
2002 Navigation Road
Corpus Christi, Texas 78402

Cottonwood Energy Company, LP
Cottonwood Energy Center

976 County Road 4213
Deweyville, Texas 77614

Greg Maxim

Dale Cummings

Cummings Westlake, LLC
12837 Louetta Street, Suite 201
Cypress, Texas 77429

Wolf Hollow I, LP.
9201 Wolf Hollow Ct.
Granbury, Texas 776048-

South Texas Electric Cooperative, Inc.

Sam Rayburn Power Plant
2849 F'M 447
Nursery, Texas 77976

Mike Meyers

Brazos Electric Power Cooperative, Inc.
Manager, Environmental Services

2404 LaSalle Ave.

Waco, Texas 76706

254/750-6228 FAX 254/750-6292

. Brazos Electric Power Cooperative, [nc.

Johnson County Generation Facility
831 Sparks Drive
Clebumme, Texas 76033-7700

Brazos Electric Power Cooperative, Inc.
Jack County Generation Facility

3844 Henderson Ranch Road
Bridgeport, Texas 76426

Sydney Free

Wise County Power Company, LLC
Wise County Power Plant

800 Boons Creek Lane

Poolville, Texas 76487
713/636-1608

Sydney Free

Midlothian Energy Limited Partnership
Midlothian Energy Plant

4601 Brookhollow Dr.

Midlothian, Texas 76065
713/636-1608

Sydney Free

Hays Energy, LLC

Hays Energy Plant

1601 Frances Harris Lane
San Marcos, Texas 78666
713/636-1608

Sydney Free

Ennis Power Company, LLC
Ennis Power Plant

4001 West Ennis Ave.
Ennis, Texas 75119
713/636-1608
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David Johnson

Tenaska Gateway Partners, Ltd.
14302 ¥NB Parkway

Omaha, Nebraska 68154-5212

Borger Energy Associates, LP
7001 Boulevard 26, Suite 310
N. Richland Hills, Texas 76180

Matt Wolske

EIF Channelview Cogeneration, LLC
Channelview Cogeneration Facility
P.O. Box 1639

Channelview, Texas 77530

Freeport Energy Center, LL.C
717 Texas Ave., Suite 1000
Houston, Texas 77002

Brazos Valley Energy LLC
717 Texas Ave., Suite 1000
Houston, Texas 77002

Freestone Power Generation, LI.C
717 Texas Ave., Suite 1000
Houston, Texas 77002

Chief Appraiser

Johnson County Appraisal District
109 N. Main St.

Cleburne, Texas 76031-4941
817/648-3000 FAX 817/645-3105

Chief Appraiser

Hood County Appraisal District
P.O. Box 819

Granbury, Texas 76048
817/573-2471 FAX 817/573-6451

Chief Appraiser

Nueces County Appraisal District
201 North Chaparral

Corpus Christi, Texas 78401
361/881-9978 FAX 361/887-6138

Chief Appraiser

Newton County Appraisal District
109 Court St.

Newton, Texas 75966
409/379-3710 FAX 409/379-4020

Chief Appraiser

Wharton County Appraisal District
308 East Milam Street

Wharton, Texas 77488-4918
979/532-8931 FAX 979/532-5691

Chief Appraiser

Fort Bend County Appraisal District
2801 B. F. Terry Blvd.

Rosenberg, Texas 77471
281/344-8623 FAX 281/762-9666

Chief Appraiser

Brazoria County Appraisal District
500 North Chenango St.

Angleton, Texas 77515-4650
979/849-7792 FAX 979/849-7984

Chief Appraiser

Harris County Appraisal District
P.0O. Box 920975

Houston, Texas 77292-0975
713/957-7800 FAX 713/957-5210

Chief Appraiser

Hutchinson County Appraisal District
P.0. Box 5065

Borger, Texas 79008-5065
806/274-2294 FAX 806/273-3400

Chief Appraiser

Rusk County Appraisal District
P.O. Box 7

Henderson, Texas 75653-0007
903/657-3578 FAX 903/657-9073

Chief Appraiser

Wise County Appraisal District
400 East Business 380

Decatur, Texas 76234
940/627-3081 FAX 940/627-5187

Chief Appraiser

Ellis County Appraisal District
P.O. Box 878

Waxahachie, Texas 75165-0878
972/937-3552 FAX 972/937-1618




Chief Appraiser

Jack County Appraisal District
P.O. Box 958
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