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SOAH DOCKET NO. 582-09-3008
TCEQ DOCKET NO. 2009-0283-AIR

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC §

FOR STATE AIR QUALITY PERMIT § ON

NOS. 86088; HAP28, PAL26, §

AND PSD-TX-1160 § ENVIRONMENTAL QUALITY

HEARINGS

ENVIRONMENTAL DEFENSE FUND’S OBJECTIONS AND BRIEF WITH
ACCOMPANYING REMAND EVIDENCE

TO THE HONORABLE COMMISSIONERS AND GENERAL COUNSEL TROBMAN:

COMES NOW Environmental Defense Fund, Inc. (“EDF”) and files this Objections and
Brief with Accompanying Remand Evidence, and would respectfully show the following:

I.  OBJECTIONS.

The District Court’s Remand Order requires that additional evidence be taken on: (1) the
October 25™ Site Plan submitted by White Stallion to the U.S. Army Corps of Engineers (“the
Corps™); and (2) on that site plan’s “impacts on WSEC’s TCEQ air permit application under
applicable law.”! The TCEQ’s Office of General Counsel has required that the parties submit
briefs and accompanying evidence without allowing for the opportunity for discovery, cross-
examination, or an evidentiary hearing.> EDF objects to this procedure as it violates Texas
Health & Safety Code § 382.0291(d) and EDF’s due process rights and impermissibly shifts the
burden of proofto EDF.

A. Remand Procedure Violates Texas Health & Safety Code § 382.0291(d).

The public (including EDF) is entitled to notice and an opportunity for a full evidentiary

hearing on the plant White Stallion actually intends fo build. Given the extent of the changes

made to the Air Permit Site Plan, the Commission should require White Stallion to resubmit its

1" See EDF’s Brief on Remand, Attachment 2 to that Brief, Remand Order (emphasis added).
2 See General Counsel Trobman’s 02/23/12 Letter, Attachment 1.
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application and issue new notice to the public pursuant to the plain language of Texas Health &
Safety Code § 382.0291(d). Proceeding otherwise renders the language in Section 382.0291(d)
meaningless. Therefore, EDF objects on the basis that the remand procedure required by TCEQ
violates Texas Health & Safety Code § 382.0291(d).

B. TCE(Q’s Remand Procedure Shifts the Burden of Proof to EDF In Violation of
TCEQ’s Own Rules and EDF’s Due Process Rights.

Subject to and without waiving its objection regarding § 382.0291(d), EDF objects to
TCEQ’s remand procedure because it impermissibly shifts the burden of proof to EDF. This is
an air permitting case. As the applicant, White Stallion has the burden of proof because it is the
party charged under federal and state law with demonstrating compliance with applicable air
quality standards.’ At this point, White Stallion has never demonstrated that the off-property
emissions impacts associated with the October 25™ Site Plan meet applicable air quality
standards. By requiring EDF to submit evidence before White Stallion makes the
demonstrations required by law, TCEQ violates its own rules, including rules incorporating
federal law, and commits error as matter of law. Further, TCEQ’s burden shifting is arbitrary
and capricious and violates EDF’s due process rights.

C. EDF Is Entitled to a Full Evidentiary Hearing on Remand with Discovery and
Cross Examination.

Subject to and without waiving its objection under § 382.0291(d), EDF objects to
TCEQ’s remand procedure because it denies EDF the opportunity for a full evidentiary hearing,
including cross examination and discovery, and thereby violates EDF’s due process rights.

Texas law requires that parties be afforded a full and fair hearing on disputed fact issues.

*30 TAC § 116.111 provides that the application must include information which demonstrates that emissions from
the facility will comply with all applicable requirements in this chapter concerning PSD review. Thus, in its
application, an applicant must show (among other things) that its proposed source will comply with the
demonstrations required under 40 CFR § 52.21(k) (entitled “Source Impact Analysis” and incorporated in TCEQ’s
PSD regulations at 30 TAC § 116.160(c)(2)(A)).




Geeslin v. State Farm Lloyds, 255 S.W.3d 786, 802-804 (Tex.App. — Austin 2008). A full and
fair hearing necessarily includes the right to conduct discovery and cross-examination. /d. On
March 2™, EDF filed requests for commissions and subpoenas with the TCEQ’s Chief Clerk
because White Stallion would not voluntarily cooperate with discovery and because TCEQ
provided EDF with less than 30 days to conduct discovery. (See Attachment 2). TCEQ has not
issued the requested commissions and subpoenas. Absent discovery, EDF cannot develop a full
evidentiary record on the “impacts” associated with White Stallion’s latest site plan. Therefore,
the procedure imposed by TCEQ and TCEQ’s failure to issue EDF’s requested commissions and
subpoenas violates EDF’s due process rights by denying EDF an opportunity to conduct
discovery and cross-examination and by failing to afford EDF a full and fair hearing on disputed
fact issues.

Based on the foregoing, TCEQ should require White Stallion to resubmit its application
and issue new notice to the public pursuant to the plain language of Texas Health & Safety Code
§ 382.0291(d). At the very least, the Commission should remand this matter to the State Office
of Administrative Hearings (“SOAH?”) for a full evidentiary hearing, including discovery, and for
the taking of additional evidence on the issues identified by the District Court in the Remand
Order.

Subject to these objections and without waiving legal arguﬁents or points of error
previously raised, EDF responds to TCEQ’s request for briefs with accompanying evidence as
follows:

II. BRIEF ON REMAND.

White Stallion is playing a shell game with its ever-changing site plans and has made a

mockery of TCEQ’s air permitting process. On October 19, 2010, TCEQ issued White Stallion a



Final Order for an air permit based on a specific site plan that White Stallion’s CEO Frank
Rotondi testified was the site plan White Stallion “fully and completely” intended to build (“the
Air Permit Site Plan”). See Exhibit B, p. 12 and Exhibit C, p. 77 to Attachment 3. The Final
Order hinges, in large part, on air dispersion modeling performed by White Stallion to
demonstrate compliance with federal and state air quality requirements. That modeling was
based on the Air Permit Site Plan. Despite the CEO Rotondi’s sworn testimony, White Stallion
subsequently prepared and ultimately filed a new and different site plan for the very same power
plant with the U.S. Army Corps of Engineers (“the Corps”) in support of a wetlands dredge-and-
fill permit application. That is, White Stallion has now represented to the federal government,
subject to criminal penalty, that it intends to build an entirely different plant. This new site plan
is dated a mere six days after TCEQ issued its Final Order (the “October 25™ Site Plan” or “Site

Plan 4”) and moves 73 out of 84 emissions points used by White Stallion in its air dispersion

modeling. The Corps has now issued White Stallion a wetlands permit based on this new site
plan. Therefore, White Stallion must now demonstrate that its current site plan—the October
25™ Site Plan—complies with applicable air quality laws.

A. An Amendment “Would Be Necessary.”

Texas Health & Safety Code § 382.0291(d) provides that an applicant “may not amend
the application after the 31* day before the date on which a public hearing on the application is
scheduled to begin.” If an amendment “would be necessary,” the applicant must “resubmit the
application” to TCEQ and restart the public notice clock.

Moving 73 out of 84 emissions points by itself clearly requires that White Stallion
perform new modeling and resubmit its application pursuant to § 382.0291(d). That change,

moreover, requires discovery and an evidentiary hearing on whether White Stallion deliberately



sought to circumvent § 382.0291(d). Plans for multi-billion dollar power plants are not changed
on a whim. The October 25" Site Plan, dated six days after TCEQ signed its Final Order, must
have taken weeks if not months of detailed engineering work to complete. The timing of these
changes in the face of Mr. Rotondi’s sworn testimony that White Stallion was “fully and
completely” prepared to build the Air Permit Site Plan “in every respect” raises substantial
questions about whether White Stallion intentionally sought to circumvent § 382.0291(d) and/or
whether White Stallion knew of its plans to change the site plan but said nothing while TCEQ
considered and ultimately issued the Final Order. See Exhibit B, p. 12 and Exhibit C, p. 77 to
Attachment 3.

White Stallion’s submission and sworn certification of the October 25™ Site Plan to the
Corps has to mean something. The plain language of § 382.0291(d) has to mean something.
Taken together they mean that White Stallion intends to build a plant fundamentally different
than the one described in it air permit application and that an amendment to the air permit
application “would be necessary.”

To be clear, the Remand Order makes no mention of § 382.0291(d) but nor does the
Remand Order preclude compliance with it. The Remand Order orders remand for the taking of
additional evidence on the new site plan’s impacts on WSEC’s TCEQ air permit application
“under applicable law” — a term which encompasses § 382.0291(d). The Remand Order aside,
§ 382.0291(d) speaks for itself. Amendment is both warranted by the facts and required by the
plain language of the statute and other laws providing for the public’s right to notice of, an
opportunity to comment on, and an opportunity to contest, the plant White Stallion actually
intends to build. 42 U.S.C. § 7475; Tex. Health & Safety Code § 382.056; Tex. Gov’t Code §

2001.051. To date, TCEQ has denied the public and EDF these rights.



B. No Evidence on “Impacts” Associated with the October 25" Site Plan in the
Administrative Record.

Setting aside the requirement of resubmission and new notice under Section 382.0291(d),
White Stallion has never demonstrated that the October 25™ Site Plan complies with applicable
air quality standards, a requirement under federal and state law. This is not surprising given that
White Stallion developed the October 25™ Site Plan while TCEQ deliberated on an outdated site
plan that was no longer relevant. Air quality permit applicants like White Stallion are required to
demonstrate that the emissions impacts associated with the plant they actually intend to build
comply with applicable National Ambient Air Quality Standards (“NAAQS”) and Prevention of
Significant Deterioration (“PSD”) standards. See 40 CFR § 52.21(k) (entitled “Source Impact
Analysis”)(emphasis added). An “impacts” analysis necessarily requires new air dispersion
modeling, discovery, and a full hearing. Without new modeling, White Stallion cannot
demonstrate that the October 25" Site Plan complies with “applicable law” including 40 CFR §
52.21(k) — the EPA rule which lies at the very heart of air quality regulation and which is
incorporated in TCEQ’s own rules.* As it stands now, the only “evidence” presented by either

party demonstrates that White Stallion has not made the required demonstration for the plant it

* EPA’s rules at 40 CFR § 52.21(k) provide as follows:

(k) Source impact analysis. The owner or operator of [a proposed new major source of air pollutants] shall
demonstrate that allowable emission increases from the proposed source or modification, in conjunction
with all other applicable emissions increases or reductions (including secondary emissions), would not
cause or contribute to air pollution in violation of:

(1)  Any national ambient air quality standard in any air quality control region; or
(2)  Any applicable maximum increase over the baseline concentration in any area.

40 CFR § 52.21(k) (emphasis added). See also Clean Air Act §165(a)(3) (42 USC § 7475 (a)(3)) (providing that an
operator of a new major source of air pollutants must “demonstrate” the facility will not “cause or contribute” to air
pollution in violation of national ambient air quality standards or maximum allowable increases in air pollution). 40
CFR § 52.21(k) is arguably the single most important standard with which air quality permit applicants must
comply and is the foundation of air quality regulation in the United States. It is incorporated at 30 TAC §
116.160(c)(2)(B).



now plans to build. See Exhibit D to Attachment 3, EDF’s Motion for Remand and Exhibit A to
Attachment 4, EDF’s Reply in Support of Motion to Remand.

C. EDF’s Motion for Remand.

On March 4, 2011, EDF filed a Motion for Remand with the District Court in Travis
County (See Attachment 3). Attached to EDF’s Motion were four (4) exhibits, which served as
the basis for EDF’s motion to take additional evidence. The essential facts supporting EDF’s
motion are: (1) less than a week after the Final Order was signed by TCEQ in the underlying air
permit proceeding, and very likely well before the Final Order was signed, White Stallion made
wholesale changes to the site plan for its proposed power plant; (2) these changes relocated 73
out of 84 pieces of equipment, coal/petroleum coke piles, and other sources of pollutant
emissions; (3) White Stallion failed to inform the TCEQ or the other parties that it had made the
changes; and (4) White Stallion then represented to the Corps, under sworn certification, that it
intended to build the plant according to the changed site plan. Since that time, the Corps has
issued to White Stallion a wetlands permit based on the changed site plan (i.e. the October 25
Site Plan).

In addition to those facts, EDF presented affidavit testimony from Dr. Roberto Gasparini,
Ph. D., EDF’s expert dispersion modeler, that establishes the materiality of the changes to the
site plan. See Exhibit D’ to Attachment 3, EDF’s Motion for Remand and Exhibit A to
Attachment 4, EDF’s Reply in Support of Motion to Remand. Specifically, Dr. Gasparini
testified that new modeling is required in order to determine whether emissions from White

Stallion’s October 25" Site Plan comply with federal and state air quality standards:

5. One of the 73 emission sources that moved is the Railcar
Unloading Building (EPN DCRAILUL or Entry Number 20 on Exhibit D-3 to my

5 The revised exhibit D is included as Attachment 3.



prior affidavit). This emission source represents the third largest emitter of
particulate matter at the proposed White Stallion power plant (the main stacks
represent the first and second largest emitters) and it was moved approximately
788 meters from the middle of the property to a location very close to the property
line. Since emission impacts are determined at off-property locations, the
movement of an emission source closer to a property line will likely increase
its_off-property emission impacts. Another of the 73 emission sources that
moved is Conveyor 3 (EPN CONV3 or Entry Number 38 on Exhibit D-3 to my
prior affidavit). This emission source is a conveyor used for transporting
materials. By moving the Railcar Unloading Building farther from the material
storage piles, the length of this conveyor must be increased. Emission rates from
conveyors are based in part on conveyor length and the equations used to
calculate emission rates for conveyors are found in TCEQ guidance. See
Attachment 1. For every additional 300 feet of conveyor length (approximately
91 meters), the emission rate is increased. The emission rate from this conveyor
will increase. An_increase in_emission rate will affect the emission impact
caused by this source.

6. In my opinion, the movement of emission sources closer to the
property line and the lengthening of the conveyors are material changes and
warrant re-modeling the potential emissions impacts associated with the proposed
plant. Without modeling the emissions from the sources as they would be
located on_White Stallion's new site plan, it is not possible to determine
whether the net effect would be a violation of one or more of the federal or
state clean air standards.

See Exhibit A to Attachment 4, EDF’s Reply in Support of Motion to Remand (emphasis
added). Dr. Gasparini’s sworn testimony questioning White Stallion’s ability to qualify for an
air permit based on its October 25™ Site Plan has gone completely unchallenged by either White
Stallion or the Executive Director. Neither the Executive Director nor White Stallion has
controverted any facts relied on by Dr. Gasparini, nor any opinions expressed by Dr. Gasparini.
Neither the Executive Director nor White Stallion filed any affidavit or other evidence of their
own controverting Dr. Gasparini’s opinions at any time in this proceeding.

D. Without New Modeling, White Stallion’s Application and Air Permit and the
Final Order are Deficient.

As Dr. Gasparini explains above, the numerous changes to material handling facilities

may affect whether the proposed power plant can comply with specified maximum concentration



of particulate matter in the near vicinity of the plant. This is because material handling facilities
have a shorter emission release height than smoke stacks and, as a result, may have
proportionately greater effects on levels of particulate matter in the air closer to the proposed
plant (whereas the much taller stacks tend to have greater impacts farther away from the plant).
See Exhibit A, 94 to Attachment 4. The volumes of materials that White Stallion proposes to
handle on a yearly basis are massive. For instance, White Stallion’s permit authorizes the receipt
and handling of up to 5,000,000 tons per year of coal, 5,000,000 tons of petroleum coke,
2,000,000 tons of limestone, along with 1,500,000 tons of fly ash and 800,000 tons of bed ash,
which are waste materials left over after burning the millions of tons of fuel. See Exhibit A, 93 to
Attachment 4. The fugitive emissions from the material handling activities as currently proposed
in the October 25™ Site Plan must be analyzed.

Comparing White Stallion’s October 25™ Site Plan to the Air Permit Site Plan upon
which TCEQ’s Final Order and White Stallion’s air permit are based, it is clear that dozens of
emissions points associated with material-handling have moved, with the third largest source of
fugitive particulate matter emissions (Railcar Unloading Building or EPN DCRAILUL) being
moved from the middle of the property to a location very close to the property line. See Exhibit
A, 95 to Attachment 4. Since emission impacts are determined at off-property locations, the
movement of a large emission source closer to a property line will likely increase its off-property
emission impacts. Id. Another source moved by White Stallion is Conveyor 3 (EPN CONV3).
This emission source is a conveyor used for transporting materials. The length of this conveyor
must be increased because of the movement of the Railcar Unloading Building to a point located
several hundred feet farther from the material storage piles. Id. Lengthening a conveyor

increases the emission rate from that conveyor because emission rates from conveyors are based



in part on conveyor length. Id. Since the length of Conveyor 3 was increased, its emission rate
necessarily increases, which, in turn, necessarily constitutes an amendment requiring
resubmission of the application under Section 382.0291(d).

Again the uncontroverted affidavit testimony from Dr. Gasparini is that these changes
matter and warrant re-modeling the potential emissions impacts associated with the proposed
plant. Neither the Executive Director nor White Stallion submitted any evidence demonstrating
otherwise. Therefore, EDF respectfully requests that the TCEQ admit into the record the
Exhibits and revised Exhibits attached to EDF’s Motion for Remand and Reply. Specifically,
EDF moves for admission of the following:

e Exhibits A, B, C, and D to Attachment 3.
e Revised Exhibit D to Attachment 5.
e Exhibits A, B, C, and D to Attachment 4.

Based on this uncontroverted evidence, White Stallion has failed to meet its burden of
proof under federal and state law. White Stallion has not demonstrated that the October 25™ Site
Plan complies with applicable air quality standards.

III. REMAND EVIDENCE ON “IMPACTS.”

The District Court did not order TCEQ to summarily admit the attachments to EDF’s
Motion for Remand, which the Court already had before it. Rather, the District Court ordered
remand “for the taking of additional evidence on the October 25, 2010 site plan submitted by
WSEC to the U.S. Army Corps of Engineers (“Site Plan 4”) and on its impacts on WSEC’s

TCEQ air permit application.” (emphasis added). Pursuant to the District Court’s order to take

30 TAC § 116.111; 30 TAC § 116.160.
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additional evidence and subject to EDF’s objections to TCEQ’s proposed procedure, EDF moves
for admission of the following:
e Written Direct Testimony of Dr. Roberto Gasparini, Ph.D with exhibits,
Attachment 6.

EDF respectfully requests that TCEQ admit this additional evidence on the impacts
October 25" Site Plan has on White Stallion’s air permit application. This evidence
demonstrates that the changed site plan does impact White Stallion’s ability to comply with
federal and state law. In particular, the additional evidence on impacts demonstrates that White
Stallion’s proposed plant will result in emissions of PM;, that greatly exceed the 24-hour PSD
increment for PM;y and emissions of SO, that greatly exceed the 1-hour NAAQS for SO,. See
Exhibit 200, 206 and 207 to Attachment 6.

A. Changing the Site Plan Results in Multiple Violations of the PSD Increment
Standard for PM;,.

White Stallion’s changes to the site plan result in predicted exceedances of the 24-hour
PSD increment for PM;o at multiple locations around the proposed plant. TCEQ’s rules and
federal law require that a proposed source demonstrate that their allowable emissions will not
“cause or contribute” to a violation of any applicable maximum allowable increase over the
baseline concentration in any area.” This is commonly referred to as the “PSD Increment.” The
24-hour PSD Increment for PMj is 30 pg/m’. The dispersion modeling performed by EDF
based on the October 25" Site Plan predicts 24-hour concentrations of PM;, that exceed 30
pg/m’, and in some cases impacts exceed 45 ng/m’. Therefore, TCEQ cannot issue a permit to
White Stallion because it has not complied with all applicable PSD requirements.® It is

important to note that EDF’s expert dispersion modeler made no changes to White Stallion’s

730 TAC § 116.160(c)(2) incorporating 40 CFR § 52.21(k).
830 TAC § 116.111(a)(2)(D).
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underlying modeling except changing the location of the emissions points per the October 25™
Site Plan and making corresponding adjustments to building locations, sizes and orientations.
See Exhibit 200 to Attachment 6. EDF’s expert dispersion modeler did not adjust the emission
rates from the conveyors to reflect the overall increase in conveyor length associated with the
October 25" Site Plan, which means that the impacts are likely greater than modeled. See
Exhibit 200 to Attachment 6.

B. Gasparini’s Modeling Demonstrates Violations of the 1-Hour NAAQOS for SO».

In addition to the PSD Increment, 40 CFR § 52.21(k) requires proposed sources to
demonstrate that their allowable emissions will not cause or contribute to a violation of “any
national ambient air quality standard in any air quality control region.” (emphasis added).9
TCEQ’s rules likewise provide that the “commission may not issue a permit to any new major
stationary source or major modification located in an area designated as attainment or
unclassifiable, for any National Ambient Air Quality Standard (NAAQS) under FCAA, § 107, if
ambient air impacts from the proposed source would cause or contribute to a violation of any
NAAQS.”" Even more telling is that TCEQ’s rules provide that the “National Primary and
Secondary Ambient Air Quality Standards as promulgated pursuant to section 109 of the Federal
Clean Air Act, as amended, will be enforced throughout all parts of T exas.”!

TCEQ’s rules require demonstrations of compliance with any NAAQS."” TCEQ can
either enforce the new NAAQS or decide not to process air permit applications pending adoption

of rules implementing the new NAAQS. It cannot issue permits ignoring the new NAAQS

which its own rules require it to enforce “as amended . . . throughout all of Texas.” Additionally,

? Incorporated by TCEQ at 30 TAC § 116.160(c)(2).

30 TAC § 116.161.

130 TAC § 101.21 (emphasis added).

12 30 TAC § 116.161; 30 TAC § 116.160 (incorporating by reference 40 CFR § 52.21(k)).
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EPA has made clear that new NAAQS must be implemented upon their effective dates.”
Indeed, in this very case, EPA expressly notified TCEQ that a demonstration of compliance with
the new NO, and SO, NAAQS was required.* EPA promulgated a new SO, NAAQS because it
determined that the existing 24-hour and annual SO, NAAQS were not adequate to protect
public health with an adequate margin of safety."

White Stallion has not made this required demonstration. The remand evidence attached
to this brief illustrates that White Stallion cannot make the required demonstration. EDF’s
dispersion modeling predicts that emissions from White Stallion’s proposed plant (both under the
October 25" Site Plan AND the Air Permit Site Plan upon which the Final Order and Permit are
based) will result in multiple exceedances of the 1-hour NAAQS for SO,. Based on this
evidence, TCEQ cannot issue a permit to White Stallion because it has not complied with all the
applicable legal requirements including, most importantly, 40 CFR § 52.21(k).'®

IV. CONCLUSION AND REQUEST FOR RELIEF.

The evidence attached herein proves that White Stallion is not entitled to a permit. At the
very least White Stallion’s ever-changing site plans deserve additional scrutiny. If White
Stallion is entitled to a new permit, it must prove it and to date, it has not done so.

Without waiving its objections or its request for resubmission under § 382.0291(d), EDF
requests that TCEQ find that White Stallion failed to meet its burden of proof by failing to
demonstrate compliance with the NAAQS and PSD increments based on EDF’s remand
evidence. Alternatively, EDF respectfully requests that TCEQ require the Applicant to comply

with § 382.0291(d) and resubmit its application and issue new notice. Absent that, and without

375 FR. 35520, 35580.

" Appendix A to EDF’s Motion for Rehearing.
1375 F.R. 35520, 35529-35536.

130 TAC § 116.111(a)(2)().
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waiving its objections or its request for resubmission under § 382.0291(d), EDF respectfully
requests that TCEQ remand to SOAH for discovery and a full and fair hearing on the issues

raised in the Remand Order.

Respectfully submitted,

T WY

Thomas M. Weber
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Paul R. Tough
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Attorneys for Environmental Defense Fund, Inc.
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TCEQ COMMISSIONERS/0GC Fax:5122355533 Feb 23 2012 03:53pm P002/003

Bryan W, Shaw, Ph.D., Chairman

Buddy Garcia, Commissioner

Carlos Rubinstein, Commissioner

Mark R. Vickery, P.G., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

February 23, 2012
To:  Persons on the attached mailing list (by mail and facsimile as indicated)

Re:  Travis County District Court Order on Motion to Remand, issued June 20, 2011, in the matter of
Environmental Defense Fund, Inc. vs. TCEQ; Cause No. D-1-GN-11-000011, concerning the
application by White Stallion Energy Center, L.L.C.; TCEQ Docket No. 2009-0283-AIR; SOAH
Docket No. 582-09-3008.

This letter serves to set the deadlines for the submission of briefs with accompanying evidence,
responses, and replies, as authorized by the Court’s June 20,2011 Order in the above-referenced matter and
in accordance with the Commission’s direction at its February 22, 2012 agenda.

Briefs with accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed
with the Office of the Chief Clerk no later than 5:00 p.m. on Thursday, March 22, 2012. White Stallion
Energy Center, L.L.C., the Executive Djrector, and the Office of Public Interest Counsel are encouraged to
respond to the briefs and accompanying evidence no later than 5:00 pm. on Thursday, April 12, 2012.
Any replies will be due by 5:00 p.m. on Thursday, Apxil 26, 2012. Briefs, responses, and replies must be
filed with the Chief Clerk of the TCEQ electronically at hitp://www]10,tceq.state.tx.us/epic/efilings/ or by
filing an original and seven copies at: Office of the Chief Clerk, ATTN: Agenda Docket Clerk, Mail Code
105, P.O. Box 13087, Austin, Texas 78711 [Fax (512) 239-3311].

Notification will be provided by separate letter when this matter is set for the Commission’s
agenda. If you have any questions about this matter, please contact me at (512) 239-5525.

Very truly yours,
Les Trobman

General Counsel

Mailing List

P.0.Box13087 ¢ Austin, Texas 7871-3087 * 512-239-1000 °© www.iceq.texas.gov

How is our customer service?  www.tceq.texas,gov/goto/customersurvey
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MCcELROY, SULLIVAN & MILLER, L.L.P.

Attorneys at Law
MAILING ADDRESS TELEPHONE
1201 SPYGILASS DRIVE (512) 327-8111
P.O. BOX 12127 SUITE 200
AUSTIN, TX 78711 AUSTIN, TX 78746 FAX
(512) 327-6566
March 2, 2012

Hand Delivery

Ms. Bridget Bohac, Chief Clerk

Texas Commission on Environmental Quality
12100 Park 35 Circle

Austin, TX 78753

RE: TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008
Application of White Stallion Energy Center, LLC for Air Quality
Permit Nos. 86088, HAP28, PAL26, and PSD-TX-1160

Dear Ms. Bohac:

Enclosed please find requests for commissions and subpoenas filed by Environmental
Defense Fund, Inc. for the following:

Frank Rotondi

Corporate Representative of White Stallion Energy Center, LLC
Corporate Representative of RPS JDC, Inc.

Corporate Representative of Stanley Consultants, Inc.

Also enclosed are deposit checks for the witness fees. Should you have any questions
regarding the commissions, subpoenas, or witness fees please contact our office. Thank you for

your help and prompt attention to these matters.

Paul Tough

PT/jam
Enclosures

cc (w/encl): Mr. Les Trobman (via hand delivery)




TCEQ DOCKET NO. 2009-0283-AIR
SOAH DOCKET NO. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §

QUALITY PERMIT NOS. 86088, HAP28, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

REQUEST FOR COMMISSION AND SUBPOENA
REQUIRING THE ORAL DEPOSITION OF FRANK ROTONDI

TO BRIDGET C. BOHAC, CHIEF CLERK, TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY:

Comes now, Environmental Defense Fund, Inc. (“EDF”), protestant in the above-
captioned proceeding, and, pursuant to Texas Government Code Sections 2001.089 and
2001.094, requests that the Texas Commission on Environmental Quality (“TCEQ”) issue:

1. A COMMISSION, in the form attached hereto,

a. Requiring the taking of the deposition of Frank Rotondi, identified during his
testimony at the February 10, 2010 hearing in this matter as the President/CEO of White Stallion
Energy Center, LLC, (“WSEC”) at

10:30 A.M. ON THURSDAY MARCH 15, 2012
BOARD ROOM

HOLIDAY INN

15222 JOHN F KENNEDY BOULEVARD
HOUSTON, TX 77032, AND

b. Requiring an officer to whom the commission is addressed to:
(1) examine Frank Rotondi before the officer on the date and at the place named
in the commission; and
(2) take answers under oath to questions asked Frank Rotondi by EDF, a party to
the proceeding, TCEQ, or an attorney for EDF, a party or the agency; and

¢. Requiring Frank Rotondi to remain in attendance from day to day until the deposition
is begun and completed.

2. A SUBPOENA, in the form attached hereto, requiring Frank Rotondi to appear for his
deposition as described above and to produce, at the time the deposition is taken, all books,

records, papers, emails, facsimiles, text messages, communications, documents or other objects




in the possession, custody or control of Frank Rotondi and/or WSEC, their agents,
representatives or consultants, referring or related to (1) the design or preparation of Site Plan 4,
including the location of emission points; (2) the timing of the decision to design or prepare Site
Plan 4; (3) the calculation or determination of emission rates related to Site Plan 4; and (4) any
dispersion modeling or analysis of the emission impacts related to Site Plan 4, including all
modeling input and output files.

The undersigned attorney for EDF has unsuccessfully attempted to secure the voluntary
production of documents and appearance of Frank Rotondi for a deposition. The undersigned
contacted counsel for Frank Rotondi via email on the afternoon of Friday, February 24M 1o
request his cooperation in scheduling depositions. See Attachment A. Counsel for WSEC and
Frank Rotondi responded by email that “discovery closed February 1, 2010.” See Attachment B.
Since that email response, WSEC has not cooperated with scheduling depositions or the
production of documents. The District Court ordered remand “for the taking of additional
evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application.” In order
to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to
conduct some discovery. TCEQ has provided less than 30 days under the deadline for briefing
and accompanying evidence to conduct discovery. Therefore, because WSEC will not
voluntarily cooperate with discovery and because of the March 22, 2012 evidentiary briefing
deadline, good cause exists for the requested commission and subpoena. Unless the requested
commission and subpoena are issued, EDF’s due process rights will be violated.

Because the location at which the deposition is to be taken is within 25 miles of Mr.

Rotondi’s residence, the maximum witness fee that he may be entitled to receive pursuant to




Texas Government Code Section 2001.103(a) is One Hundred Eighty Dollars ($180.00), the
amount of the attached check payable to the Texas Commission on Environmental Quality as a
deposit for such witness fee.
EDF respectfully requests that the TCEQ issue the requested commission and subpoena,
and that EDF be granted such other relief to which it may be entitled.
Respectfully submitted,

McELROY, SULLIVAN & MILLER, L.L.P.
Thomas M. Weber
Texas Bar No. 00794828
Paul R. Tough

Texas Bar No. 24051440
P.O. Box 12127

Austin, Texas 78711
1201 Spyglass, Suite 200
Austin, Texas 78746
Tel. (512) 327-8111

Fax (512) 327-6566

ATTORNEYS FOR ENVIRONMENTAL
DEFENSE FUND, INC.

Thoinas M. Weber

CERTIFICATE OF SERVICE

On March 2, 2012 a true and correct copy of the foregoing Request for Commission and
Subpoena Requiring the Oral Deposition of Frank Rotondi was served by certified mail, return
receipt requested, hand delivery and/or email on all counsel of record:

L

Thomias M. Weber




SERVICE LIST

Nancy Olinger, Assistant Attorney General
Cynthia Woelk, Assistant Attorney General
Office of the General Counsel

" Environmental Protection Section

P.O. Box 12548, Capitol Station (MC-018)
Austin, Texas 78711-2548

512/463-2012 FAX 512/320-0052

Gabriel Clark Leach

Ilan Levin

Environmental Integrity Project
1303 San Antonio St., Suite 200
Austin, Texas 78701
512/637-9477 FAX 512/584-8019

Eric Groten

Paulina Williams

Vinson & Elkins

2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568
512/542-8400 FAX 512/542-8612

Stephanie Bergeron Perdue
Booker Harrison

TCEQ Legal Division MC 218
P.O. Box 13087

Austin, Texas 78711-3087
512/239-0600 FAX 512/239-0606

Scott Humphrey

TCEQ Office of Public Interest Counsel
MC 103

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311




From: Tom Weber

Sent: Friday, February 24, 2012 3:40 PM

To: Eric Groten

Ce: booharri@tceq.state.tx.us; Nancy Olinger; Cynthia Woelk; llan Levin; Paul Tough; Gabriel
Clark-Leach; Schenkkan, Pete; Mason, Thomas G.; Scott Humphrey

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.” Asyou will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC's TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set outin
General Counsel Trobman’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12™ and with regard to the production of documents prior to those

depositions.

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b){1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b){1), a corporate designee or
the corporate designees of Stanley Consultants, [nc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
including the location of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. If you are willing to
cooperate in producing these witnesses, | will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or all of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber

MecElroy, Sullivan & Miller, L.L.P.
P.O.Box 12127

Austin, Tx. 78711

(512) 327-8111

(512) 327-6566 (fax)
tweber@msmtx.com
www.msmix.com

Attachment A




From: Groten, Eric [mailto:egroten@velaw.com]

Sent: Friday, February 24, 2012 4:54 PM

To: Tom Weber .

Cc: 'BOOHARRI@tceq.state.tx.us'; 'nancy.olinger@oag.state.tx.us'’; 'cynthia.woelk@oag.state.tx.us";
‘levin@environmentalintegrity.org'; Paul Tough; 'glark-leach@environmentalintegrity.org’; Schenkkan, Pete;
‘TMason@gdhm.com'; 'SHUMPHRE@tceq.state.ix.us'

Suhject: Re: White Stallion

Discovery closed February 1, 2010.

From: Tom Weber [mailto:tweber@msmtx.com]
Sent: Friday, February 24, 2012 03:40 PM

To: Groten, Eric
Cc: booharri@tceq.state.tx.us <booharri@tced.state.tx.us>; Nancy Olinger <Nancy.Olinger@oag.state.tx.us>; Cynthia

Woelk <Cynthia.Woelk@oag.state.tx.us>; Ilan Levin <ilevin@environmentalintegrity.org>; Paul Tough
<ptough@msmix.com>; Gabriel Clark-Leach <gclark-leach@environmentalintegrity.org>; Schenkkan, Pete; Mason,
Thomas G. <IMason@gdhm.com>; Scott Humphrey <SHUMPHRE@tceg.state.tx.us>

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman'’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.” As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC's TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set out in
General Counsel Trobman’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12" and with regard to the production of documents prior to those

depositions..

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
Jincluding the location of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. If you are willing to

Attachment B




\
cooperate in producing these witnesses, | will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or all of the

witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .

McElroy, Sullivan & Miller, L.L.P.

P.0.Box 12127 | .
Austin, Tx. 78711 '

(512)327-8111

(512) 327-6566 (fax)

tweber@msmix.com

www.msmix.com
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON

PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

COMMISSION TO TAKE THE ORAY, DEPOSITION OF FRANK ROTONDI

TO THE OFFICERS AUTHORIZED BY STATUTE TO TAKE A DEPOSITION:

You are hereby required to take the deposition of:
FRANK ROTONDI
1302 WAUGH DRIVE #896
HOUSTON, TX 77619

at the following time and place:
10:30 A.M. ON THURSDAY, MARCH 15, 2012
BOARD ROOM
HOLIDAY INN
15222 JOHN F KENNEDY BOULEVARD
HOUSTON, TX 77032

You are further hereby required to:

(1) examine the witness, Frank Rotondi, before you on the date and at the place named
above; and

(2) take answers under oath to questions asked the witness, Frank Rotondi, by EDF, a
party to the proceeding, the state agency, or an attorney for EDF, a party or the agency.

This commission authorizes the issuance of any subpoena necessary to require that the witness,
Frank Rotondi, appear and produce, at the time the deposition is taken, books, records, papers,
emails, facsimiles, text messages, communications, documents or other objects that may be
necessary and proper for the purpose of the proceeding, and requires the witness, Frank Rotondi,
to remain in attendance from day to day until the deposition is begun and completed.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON

PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

SUBPOENA FOR THE ORAL DEPOSITION OF FRANK ROTONDI

TO ANY SHERIFF OR CONSTABLE OF THE STATE OF TEXAS:

This subpoena is to be served on the following person, who has been summoned to appear as a
witness at the insistence of Environmental Defense Fund, Inc.:

FRANK ROTONDI

1302 WAUGH DRIVE #896

HOUSTON, TX 77019

FRANK ROTONDI, YOU ARE COMMANDED to appear and give testimony, as a witness in
- the above-styled proceeding now pending before the Texas Commission on Environmental
Quality, at a deposition at the following time and place:

10:30 A.M. ON THURSDAY, MARCH 15, 2012
BOARD ROOM

HOLIDAY INN

15222 JOHN F KENNEDY BOULEVARD
HOUSTON, TX 77032

YOU ARE FURTHER COMMANDED to produce, at the time the deposition is taken, and to
permit the inspection and copying of, all books, records, papers, emails, facsimiles, text
messages, communications, documents or other objects in the possession, custody or control of
Frank Rotondi and/or White Stallion Energy Center, LLC, their agents, representatives, or
consultants, referring or related to (1) the design or preparation of Site Plan 4, including the
location of emission points; (2) the timing of the decision to design or prepare Site Plan 4; (3) the
calculation or determination of emission rates related to Site Plan 4; and (4) any dispersion
modeling or analysis of the emission impacts related to Site Plan 4, including all modeling input
and output files.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




RETURN OF SUBPOENA
I certify that I served this Subpoena by delivering a true and correct copy to Frank Rotondi at
o’clock .m.on , 2012,

Signature

Typed or Printed Name




TCEQ DOCKET NO. 2009-0283-AIR
SOAH DOCKET NO. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LL.C FOR AIR §
QUALITY PERMIT NOS. 86088, HAP2S, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

REQUEST FOR COMMISSION AND SUBPOENA
REQUIRING THE ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF WHITE STALLION ENERGY CENTER, LLC

TO BRIDGET C. BOHAC, CHIEF CLERK, TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY:

Comes now, Environmental Defense Fund, Inc. (“EDF”), protestant in the above-
captioned proceeding, and, pursuant to Texas Government Code Sections 2001.089 and
2001.094, requests that the Texas Commission on Environmental Quality (“TCEQ”) issue:

1. A COMMISSION, in the form attached hereto,

a. Requiring the taking of the deposition of Corporate Representative of White Stallion
Energy Center, LLC (“WSEC”) with knowledge of the decision to, and timing of the decision to,
prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge
of any dispersion modeling performed with regards to Site Plan 4 at

10:30 A.M. ON FRIDAY, MARCH 16, 2012
BOARD ROOM

HOLIDAY INN

15222 JOHN F KENNEDY BOULEVARD
HOUSTON, TX 77032; AND

b. Requiring an officer to whom the commission is addressed to:
(1) examine Corporate Representative of WSEC before the officer on the date and
at the place named in the commission; and
(2) take answers under oath to questions asked Corporate Representative of
WSEC by EDF, a party to the proceeding, TCEQ, or an attorney for EDF, a party or the agency;
and

c¢. Requiring Corporate Representative of WSEC to remain in attendance from day to day
until the deposition is begun and completed.

2. A SUBPOENA, in the form attached hereto, requiring Corporate Representative of WSEC to

appear for his deposition as described above and to produce, at the time the deposition is taken,




all books, records, papers, emails, facsimiles, text messages, communications, documents or
other objects in the possession, custody or control of Corporate Representative of WSEC
referring or related to (1) the design or preparation of Site Plan 4, including the location of
emission points; (2) the timing of the decision to design or prepare Site Plan 4; (3) the
calculation or determination of emission rates related to Site Plan 4; and (4) any dispersion
modeling or analysis of the emission impacts related to Site Plan 4, including all modeling input
and output files.

The undersigned attorney for EDF has unsuccessfully attempted to secure the voluntary
~ production of documents and appearance of Corporate Representative of WSEC for a deposition.
The undersigned contacted céunsel for WSEC via email on the afternoon of Friday, February
24™ to request his cooperation in scheduling depositions. See Attachment A. Counsel for WSEC
responded by email that “discovery closed February 1, 2010.” See Attachment B. Since that
email response, WSEC has not cooperated with scheduling depositions or the production of
documents. The District Court ordered remand “for the taking of additional evidence on the
October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of Engineers (“Site Plan
4”) and on its impacts on WSEC’s TCEQ air permit application.” In order to present evidence as
to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. TCEQ has provided less than 30 days under the deadline for briefing and
accompanying evidence to conduct discovery. Therefore, because WSEC will not voluntarily
cooperate with discovery and because of the March 22, 2012 evidentiary briefing deadline, good
cause exists for the requested commission and subpoena. Unless the requested commission and

subpoena are issued, EDF’s due process rights will be violated.




Because the WSEC is a party it is not entitled to receive expenses under Texas
Government Code Section 2001.103.

EDF respectfully requests that the TCEQ issue the requested commission and subpoena,
and that EDF be granted such other relief to which it may be entitled.

Respectfully submitted,

McELROY, SULLIVAN & MILLER, L.L.P.
Thomas M. Weber
Texas Bar No. 00794828
Paul R. Tough

Texas Bar No. 24051440
P.O. Box 12127

Austin, Texas 78711
1201 Spyglass, Suite 200
Austin, Texas 78746
Tel. (512) 327-8111

Fax (512) 327-6566

ATTORNEYS FOR ENVIRONMENTAL
DEFENSE FUND, INC.

o

Thpmas M. Weber

CERTIFICATE OF SERVICE

On March 2, 2012 a true and correct copy of the foregoing Request for Commission and
Subpoena Requiring the Oral Deposition of Corporate Representative of WSEC was served by
certified mail, return receipt requested, hand delivery and/or email on all counsel of record:

o

Tho as M. Weber




SERVICE LIST

Nancy Olinger, Assistant Attorney General
Cynthia Woelk, Assistant Attorney General
Office of the General Counsel
Environmental Protection Section

P.O. Box 12548, Capitol Station (MC-018)
Austin, Texas 78711-2548

512/463-2012 FAX 512/320-0052

Gabriel Clark Leach

Ilan Levin

Environmental Integrity Project
1303 San Antonio St., Suite 200
Austin, Texas 78701
512/637-9477 FAX 512/584-8019

Eric Groten

Paulina Williams

Vinson & Elkins

2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568
512/542-8400 FAX 512/542-8612

Stephanie Bergeron Perdue
Booker Harrison

TCEQ Legal Division MC 218
P.O. Box 13087

Austin, Texas 78711-3087
512/239-0600 FAX 512/239-0606

Scott Humphrey

TCEQ Office of Public Interest Counsel
MC 103

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311




From: Tom Weber

Sent: Friday, February 24, 2012 3:40 PM

To: Eric Groten

Cc: booharri@tceq.state.tx.us; Nancy Olinger; Cynthia Woelk; llan Levin; Paul Tough; Gabriel
Clark-Leach; Schenkkan, Pete; Mason, Thomas G.; Scott Humphrey

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.” As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ, air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set out in
General Counsel Trobman’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12™ and with regard to the production of documents prior to those
depositions.

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC's agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
including the location of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion madeling performed with regard to Site Plan 4, if any. If you are willing to
cooperate in producing these witnesses, | will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or all of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber

McElroy, Sullivan & Miller, L.L.P.
P.0.Box 12127

Austin, Tx. 78711

(512) 327-8111

(512) 327-6566 (fax)
tweber@msmix.com
WWW.msmtx.com
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From: Groten, Eric [mailto:egroten@velaw.com]

Sent: Friday, February 24, 2012 4:54 PM

To: Tom Weber

Cc: 'BOOHARRI@tceq.state.tx.us'; ‘nancy.olinger@oag.state.tx.us'; ‘cynthia.woelk@oag.state.tx.us';
ilevin@environmentalintegrity.org'; Paul Tough; 'gclark-leach@environmentalintegrity.org’; Schenkkan, Pete;
"TMason@gdhm.com'; 'SHUMPHRE@tceq.state.tx.us'

Subject: Re: White Stallion

Discovery closed February 1, 2010.

From: Tom Weber [mailto:tweber@msmtx.com]
Sent: Friday, February 24, 2012 03:40 PM

To: Groten, Eric
Cc: booharri@tceq.state.tx.us <booharri@tceq.statetx.us>; Nancy Olinger <Nancy.Olinger@oag.state.tx.us>; Cynthia

Woelk <Cynthia.Woelk@oag.state.tx.us>; Ilan Levin <jlevin@environmentalintegrity.org>; Paul Tough
<ptough@msmix.com>; Gabriel Clark-Leach <gdlark-leach@environmentalinteqrity.org>; Schenkkan, Pete; Mason,
Thomas G. <TMason@gdhm.com>; Scott Humphrey <SHUMPHRE@tceq.state.tx.us>

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.” As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC's TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set out in
General Counsel Trobman’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12™ and with regard to the production of documents prior to those
depositions..

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
.including the location of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. If you are willing to
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cooperate in producing these witnesses, | will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29™ whether your client will or will not make any or all of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .

McElroy, Sullivan & Miller, L.L.P.

P.O.Box 12127 | -
Austin, Tx. 78711 '

(512) 327-8111

(512) 327-6566 (fax)

tweber@msmix.com

www.msmtx.com




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LL.C FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

COMMISSION TO TAKE THE ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF WHITE STALLION ENERGY CENTER, LLC

TO THE OFFICERS AUTHORIZED BY STATUTE TO TAKE A DEPOSITION:

You are hereby required to take the deposition of:
Corporate Representative of White Stallion Energy Center, LL.C
1302 WAUGH DRIVE #896
HOUSTON, TX 77019

with knowledge of the decision to, and timing of the decision to, prepare Site Plan 4, file Site
Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any dispersion modeling
performed with regards to Site Plan 4 at the following time and place:

10:30 A.M. ON FRIDAY MARCH 16, 2012

BOARD ROOM

HOLIDAY INN

15222 JOHN F KENNEDY BOULEVARD

HOUSTON, TX 77032

You are further hereby required to:

(1) examine the witness, Corporate Representative of White Stallion Energy Center,
LLC (“WSEC”), before you on the date and at the place named above; and

(2) take answers under oath to questions asked the witness, Corporate Representative
of WSEC, by EDF, a party to the proceeding, the state agency, or an attorney for EDF, a party or
the agency.

This commission authorizes the issuance of any subpoena necessary to require that the witness,
Corporate Representative of WSEC, appear and produce, at the time the deposition is taken,
books, records, papers, emails, facsimiles, text messages, communications, documents or other
objects that may be necessary and proper for the purpose of the proceeding, and requires the
witness, Corporate Representative of WSEC, to remain in attendance from day to day until the
deposition is begun and completed.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

SUBPOENA FOR THE ORAL DEPOSITION OF
CORPORATE REPRESENTATIVE OF WHITE STALLION ENERGY CENTER, LL.C

TO ANY SHERIFF OR CONSTABLE OF THE STATE OF TEXAS:

This subpoena is to be served on the following person, who has been summoned to appear as a
witness at the insistence of Environmental Defense Fund, Inc.:

Corporate Representative of White Stallion Energy Center, LLC

1302 WAUGH DRIVE #896

HOUSTON, TX 77019

CORPORATE REPRESENTATIVE OF WHITE STALLION ENERGY CENTER, LLC, YOU
ARE COMMANDED to appear and give testimony, as a witness in the above-styled proceeding
now pending before the Texas Commission on Environmental Quality, at a deposition at the
following time and place:

10:30 A.M. ON FRIDAY, MARCH 16, 2012

BOARD ROOM

HOLIDAY INN

15222 JOHN F KENNEDY BOULEVARD

HOUSTON, TX 77032

YOU ARE FURTHER COMMANDED to produce, at the time the deposition is taken, and to
permit the inspection and copying of, all books, records, papers, emails, facsimiles, text
messages, communications, documents or other objects in the possession, custody or control of
White Stallion Energy Center, LL.C referring or related to (1) the design or preparation of Site
Plan 4, including the location of emission points; (2) the timing of the decision to design or
prepare Site Plan 4; (3) the calculation or determination of emission rates related to Site Plan 4;
and (4) any dispersion modeling or analysis of the emission impacts related to Site Plan 4,
including all modeling input and output files.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




RETURN OF SUBPOENA
I certify that I served this Subpoena by delivering a true and correct copy to Corporate

Representative of White Stallion Energy Center, LLC at o’clock .m. on ,
52012

Signature

Typed or Printed Name




TCEQ DOCKET NO. 2009-0283-AIR
SOAH DOCKET NO. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §

QUALITY PERMIT NOS. 86088, HAP2S, § ON
PAL26, AND PSD-TX-1160 ' §
§ ENVIRONMENTAL QUALITY

REQUEST FOR COMMISSION AND SUBPOENA
REQUIRING THE, ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF RPS JDC, INC.

TO BRIDGET C. BOHAC, CHIEF CLERK, TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY:

Comes now, Environmental Defense Fund, Inc. (“EDF”), protestant in the above-
captioned proceeding, and, pursuant to Texas Government Code Sections 2001.089 and
2001.094, requests that the Texas Commission on Environmental Quality (“TCEQ”) issue:

1. A COMMISSION, in the form attached hereto,

a. Requiring the taking of the deposition of Corporate Representative of RPS JDC, Inc.
(“RPS”) with knowledge regarding any air dispersion modeling performed with regard to White
Stallion Energy Center, LLC’s Site Plan 4, which was filed with the U.S. Army Corps of
Engineers on or about November 2011, and with knowledge regarding the timing of any such
dispersion modeling at

10:00 A.M. ON TUESDAY, MARCH 13, 2012
MCELROY, SULLIVAN & MILLER, LLP
1201 SPYGLASS DRIVE, SUITE 200
AUSTIN, TX 78746, AND

b. Requiring an officer to whom the commission is addressed to:
(1) examine Corporate Representative of RPS before the officer on the date and at
the place named in the commission; and
(2) take answers under oath to questions asked Corporate Representative of RPS
by EDF, a party to the proceeding, TCEQ, or an attorney for EDF, a party or the agency; and

c. Requiring Corporate Representative of RPS to remain in attendance from day to day
until the deposition is begun and completed.

2. A SUBPOENA, in the form attached hereto, requiring Corporate Representative of RPS to

appear for his deposition as described above and to produce, at the time the deposition is taken,




all books, records, papers, emails, facsimiles, text messages, communications, documents or
other objects in the possession, custody or control of Corporate Representative of RPS referring
or related to (1) the design or preparation of Site Plan 4, including the location of emission
points; (2) the timing of the decision to design or prepare Site Plan 4; (3) the calculation or
determination of emission rates related to Site Plan 4; and (4) any dispersion modeling or
analysis of the emission impacts related to Site Plan 4, including all modeling input and output
files.

The undersigned attorney for EDF has unsuccessfully attempted to secure the voluntary
production of documents and appearance of Corporate Representative of RPS for a deposition.
WSEC retained RPS to assist with the permitting of the proposed power plant in Matagorda
County, Texas. The undersigned contacted counsel for WSEC via email on the afternoon of
Friday, February 24™ to request his cooperation in scheduling depositions. See Attachment A.
Counsel for WSEC responded by email that “discovery closed February 1, 2010.” See
Attachment B. Since that email response, WSEC has not cooperated with scheduling depositions
or the production of documents. The District Court ordered remand “for the taking of additional
evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application.” In order
to present evidence as to Site Plan 4 and the “impacts™ associated with Site Plan 4, EDF needs to
conduct some discovery. TCEQ has provided less than 30 days under the deadline for briefing
and accompanying evidence to conduct discovery. Therefore, because WSEC will not
voluntarily cooperate with discovery and because of the March 22, 2012 evidentiary briefing
deadline, good cause exists for the requested commission and subpoena. Unless the requested

commission and subpoena are issued, EDF’s due process rights will be violated.




Because the location of the deposition is to be taken is within 25 miles of the offices of
RPS and because the residence of Corporate Representative of RPS is unknown at this time, the
maximum witness fee that Corporate Representative of RPS may be entitled to receive pursuant
to Texas Government Code Section 2001.103(a) is One Hundred Seventy Nine Dollars
($179.00), the amount of the attached check payable to the Texas Commission on Environmental
Quality as a deposit for such witness fee.

EDF respectfully requests that the TCEQ issue the requested commission and subpoena,
and that EDF be granted such other relief to which it may be entitled.

Respectfully submitted,

McELROY, SULLIVAN & MILLER, L.L.P.
Thomas M. Weber
Texas Bar No. 00794828
Paul R. Tough

Texas Bar No. 24051440
P.O. Box 12127

Austin, Texas 78711
1201 Spyglass, Suite 200
Austin, Texas 78746
Tel. (512) 327-8111

Fax (512) 327-6566

ATTORNEYS FOR ENVIRONMENTAL

DEFENSE FUND INC-Q/
By‘ / / A

Thonias M. Weber

]
!

|




CERTIFICATE OF SERVICE

On March 2, 2012 a true and correct copy of the foregoing Request for Commission and
Subpoena Requiring the Oral Deposition of Corporate Representative of RPS was served by
certified mail, return receipt requested, hand delivery and/or email on all counsel of record:

Thomas M. Weber




SERVICE LIST

Nancy Olinger, Assistant Attorney General
Cynthia Woelk, Assistant Attorney General
Office of the General Counsel
Environmental Protection Section

P.O. Box 12548, Capitol Station (MC-018)
Austin, Texas 78711-2548

512/463-2012 FAX 512/320-0052

Gabriel Clark Leach

Ilan Levin

Environmental Integrity Project
1303 San Antonio St., Suite 200
Austin, Texas 78701
512/637-9477 FAX 512/584-8019

Eric Groten

Paulina Williams

Vinson & Elkins

2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568
512/542-8400 FAX 512/542-8612

Stephanie Bergeron Perdue
Booker Harrison

TCEQ Legal Division MC 218
P.O. Box 13087

Austin, Texas 78711-3087
512/239-0600 FAX 512/239-0606

Scott Humphrey

TCEQ Office of Public Interest Counsel
MC 103

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311




From: Tom Weber

Sent: Friday, February 24, 2012 3:40 PM

To: Eric Groten

Cc: booharri@tceq.state.tx.us; Nancy Olinger; Cynthia Woelk; llan Levin; Paul Tough; Gabriel
Clark-Leach; Schenkkan, Pete; Mason, Thomas G.; Scott Humphrey

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.” As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Lessthan 30 days has been provided under the deadline for briefing and presentation of evidence set out in
General Counsel Trobman'’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5 and/or March 12" and with regard to the production of documents prior to those
depositions.

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC's agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
including the location of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion madeling performed with regard to Site Plan 4, if any. If you are willing to
cooperate in producing these witnesses, I will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or all of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .
McElroy, Sullivan & Miller, L.L.P.

P.0.Box 12127

Austin, Tx. 78711

(512)327-8111

(512) 327-6566 (fax)

tweber@msmix.com

www.msmix.com

Attachment A




From: Groten, Eric [mailto:egroten@velaw.com]

Sent: Friday, February 24, 2012 4:54 PM

To: Tom Weber

Cc: 'BOOHARRI@tceq.state.tx.us'; 'nancy.olinger@oag.state.ix.us'’; 'cynthia.woelk@oag.state.tx.us';
'levin@environmentalintegrity.org'; Paul Tough; 'gclark-leach@environmentalintegrity.org’; Schenkkan, Pete;
“TMason@gdhm.com'; 'SHUMPHRE@tceq.state.tx.us'

Subject: Re: White Stallion

Discovery closed February 1, 2010.

From: Tom Weber [mailto:tweber@msmtx.com]
Sent: Friday, February 24, 2012 03:40 PM

To: Groten, Eric .
Cc: booharri@tceq.state.tx.us <booharri@tceg.state.tx.us>; Nancy Olinger <Nancy.Olinger@oag.state.tx.us>; Cynthia

Woelk <Cynthia.Woelk@oag.state.tx.us>; Ilan Levin <ilevin@environmentalintegrity.org>; Paul Tough
<ptough@msmix.com>; Gabriel Clark-Leach <gclark-leach@environmentalintegrity.org>; Schenkkan, Pete; Mason,
Thomas G. <TMason@gdhm.com>; Scott Humphrey <SHUMPHRE@tceq.state.tx.us>

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman'’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.”  As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set outin
General Counsel Trobman'’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12" and with regard to the production of documents prior to those
depositions..

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepate Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
.including the locatiop of emissions points, and (4) pursuant to TRCP 199.2 (b){1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. If you are willing to
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cooperate in producing these witnesses, [ will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or all of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .

McElroy, Sullivan & Miller, L.L.P.

P.0.Box 12127 | .
Austin, Tx. 78711 '

(512) 327-8111

(512) 327-6566 (fax)

tweber@msmix,.com

www.msmitx.com
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON
PAL26, AND PSD-TX-1160 §
$ ENVIRONMENTAL QUALITY

COMMISSION TO TAKE THE ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF RPS JDC, INC.

TO THE OFFICERS AUTHORIZED BY STATUTE TO TAKE A DEPOSITION:

You are hereby required to take the deposition of:
Corporate Representative of RPS JDC, Inc.
Cielo Center
1250 South Capital of Texas Highway, Building Three, Suite 200
Austin, TX 78746

with knowledge regarding any air dispersion modeling performed with regard to White Stallion
Energy Center, LLC’s Site Plan 4, which was filed with the U.S. Army Corps of Engineers on or
about November 2011, and with knowledge regarding the timing of any such dispersion
modeling at the following time and place:

10:00 A.M. ON TUESDAY, MARCH 13, 2012

MCELROY, SULLIVAN & MILLER, LLP

1201 SPYGLASS DRIVE, SUITE 200

AUSTIN, TX 78746

You are further hereby required to:

(1) examine the witness, Corporate Representative of RPS JDC, Inc. (“RPS”), before
you on the date and at the place named above; and

(2) take answers under oath to questions asked the witness, Corporate Representative
of RPS, by EDF, a party to the proceeding, the state agency, or an attorney for EDF, a party or
the agency.

This commission authorizes the issuance of any subpoena necessary to require that the witness,
Corporate Representative of RPS, appear and produce, at the time the deposition is taken, books,
records, papers, emails, facsimiles, text messages, communications, documents or other objects
that may be necessary and proper for the purpose of the proceeding, and requires the witness,
Corporate Representative of RPS, to remain in attendance from day to day until the deposition is
begun and completed.

Issued at Austin, Texas on this the day of , 2012.

Texas Commission on Environmental Quality




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP2S, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

SUBPOENA FOR THE ORAL DEPOSITION OF
CORPORATE REPRESENTATIVE OF RPS JDC, INC.

TO ANY SHERIFF OR CONSTABLE OF THE STATE OF TEXAS:

This subpoena is to be served on the following person, who has been summoned to appear as a
witness at the insistence of Environmental Defense Fund, Inc.:

Corporate Representative of RPS JDC, Inc.

Cielo Center

1250 South Capital of Texas Highway, Building Three, Suite 200

Austin, TX 78746

CORPORATE REPRESENTATIVE OF RPS JDC, INC., YOU ARE COMMANDED to appear
and give testimony, as a witness in the above-styled proceeding now pending before the Texas
Commission on Environmental Quality, at a deposition at the following time and place:

10:00 A.M. ON TUESDAY, MARCH 13, 2012
MCELROY, SULLIVAN & MILLER, LLP
1201 SPYGLASS DRIVE, SUITE 200
AUSTIN, TX 78746

YOU ARE FURTHER COMMANDED to produce, at the time the deposition is taken, and to
permit the inspection and copying of, all books, records, papers, emails, facsimiles, text
messages, communications, documents or other objects in the possession, custody or control of
RPS JDC, Inc. referring or related to (1) the design or preparation of White Stallion Energy
Center LLC’s Site Plan 4, including the location of emission points; (2) the timing of the
decision to design or prepare Site Plan 4; (3) the calculation or determination of emission rates
related to Site Plan 4; and (4) any dispersion modeling or analysis of the emission impacts
related to Site Plan 4, including all modeling input and output files.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




RETURN OF SUBPOENA
I certify that I served this Subpoena by delivering a true and correct copy to Corporate
Representative of RPS JDC, Inc. at o’clock .m.on , , 2012,

Signature

Typed or Printed Name




TCEQ DOCKET NO. 2009-0283-AIR
SOAH DOCKET NO. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §

QUALITY PERMIT NOS. 86088, HAP28, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

REQUEST FOR COMMISSION AND SUBPOENA
REQUIRING THE ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF STANLEY CONSULTANTS, INC,

TO BRIDGET C. BOHAC, CHIEF CLERK, TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY: '

Comes now, Environmental Defense Fund, Inc. (“EDF”), protestant in the above-
captioned proceeding, and, pursuant to Texas Government Code Sections 2001.089 and
2001.094, requests that the Texas Commission on Environmental Quality (“TCEQ”) issue:

1. A COMMISSION, in the form attached hereto,

a. Requiring the taking of the deposition of Corporate Representative of Stanley
Consultants, Inc. (“Stanley”) with knowledge of (a) communications to, with and from White
Stallion Energy Center, LLC (“WSEC”), or any of WSEC’s agents, representatives, or
consultants, regarding the preparation of Site Plan 4, including knowledge regarding the timing
of WSEC’s instructions or directions to prepare Site Plan 4 and (b) the preparation and design of
Site Plan 4, including the location of emissions points at

10:00 A.M. ON WEDNESDAY, MARCH 14, 2012
MCELROY, SULLIVAN & MILLER, LLP

1201 SPYGLASS DRIVE, SUITE 200

AUSTIN, TX 78746, AND

b. Requiring an officer to whom the commission is addressed to:
(1) examine Cotrporate Representative of Stanley before the officer on the date
and at the place named in the commission; and ,
(2) take answers under oath to questions asked Corporate Representative of
Stanley by EDF, a party to the proceeding, TCEQ, or an attorney for EDF, a party or the agency;
and

c. Requiring Corporate Representative of Stanley to remain in attendance from day to day
until the deposition is begun and completed.




2. A SUBPOENA, in the form attached hereto, requiring Corporate Representative of Stanley to
appear for his deposition as described above and to produce, at the time the deposition is taken,
all books, records, papers, emails, facsimiles, text messages, communications, documents or
other objects in the possession, custody or control of Corporate Representative of Stanley
referring or related to (1) the design or preparation of Site Plan 4, including the location of
emission points; (2) the timing of the decision to design or prepare Site Plan 4; (3) the
calculation or determination of emission rates related to Site Plan 4; and (4) any dispersion
modeling or analysis of the emission impacts related to Site Plan 4, including all modeling input

and output files.

The undersigned attorney for EDF has unsuccessfully attempted to secure the voluntary
production of documents and appearance of Corporate Representative of Stanley for a
deposition. WSEC retained Stanley to assist with the permitting of the proposed power plant in
Matagorda County, Texas. The undersigned contacted counsel for WSEC via email on the
afternoon of Friday, February 24™ to request his cooperation in scheduling depositions. See
Attachment A. Counsel for WSEC responded by email that “discovery closed February 1,
2010.” See Attachment B. Since that email response, WSEC has not cooperated with scheduling
depositions or the production of documents. The District Court ordered remand “for the taking
of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army
Corps of Engineers (“Site Plan 4) and on its impacts on WSEC’s TCEQ air permit application.
In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF
needs to conduct some discovery. TCEQ has provided less than 30 days under the deadline for
briefing and accompanying evidence to conduct discovery. Therefore, because WSEC will not

voluntarily cooperate with discovery and because of the March 22, 2012 evidentiary briefing




deadline, good cause exists for the requested commission and subpoena. Unless the requested
commission and subpoena are issued, EDF’s due process rights will be violated.

Because the location of the deposition is to be taken is within 25 miles of the offices of
Stanley and because the residence of Corporate Representative of Stanley is unknown at this
time, the maximum witness fee that Corporate Representative of Stanley may be entitled to
receive pursuant to Texas Government Code Section 2001.103(a) is One Hundred Seventy Nine
Dollars ($179.00), the amount of the attached check payable to the Texas Commission on
Environmental Quality as a deposit for such witness fee.

EDF respectfully requests that the TCEQ issue the requested commission and subpoena,
and that EDF be granted such other relief to which it may be entiﬂed.

Respectfully submitted,
McELROY, SULLIVAN & MILLER, L.L.P.
Thomas M. Weber
Texas Bar No. 00794828
Paul R. Tough

Texas Bar No. 24051440
P.O. Box 12127

Austin, Texas 78711
1201 Spyglass, Suite 200
Austin, Texas 78746
Tel. (512) 327-8111

Fax (512) 327-6566

ATTORNEYS FOR ENVIRONMENTAL
DEFENSE FUND, INC.

Thonias M. Weber




CERTIFICATE OF SERVICE

On March 2, 2012 a true and correct copy of the foregoing Request for Commission and
Subpoena Requiring the Oral Deposition of Corporate Representative of Stanley was served by
certified mail, return receipt requested, hand delivery and/or email on all counsel of record:

Thomas M. Weber




SERVICE LIST

Nancy Olinger, Assistant Attorney General
Cynthia Woelk, Assistant Attorney General
Office of the General Counsel
Environmental Protection Section

P.O. Box 12548, Capitol Station (MC-018)
Austin, Texas 78711-2548

512/463-2012 FAX 512/320-0052

Gabriel Clark Leach

Ilan Levin

Environmental Integrity Project
1303 San Antonio St., Suite 200
Austin, Texas 78701
512/637-9477 FAX 512/584-8019

Eric Groten

Paulina Williams

Vinson & Elkins

2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568
512/542-8400 FAX 512/542-8612

Stephanie Bergeron Perdue
Booker Harrison

TCEQ Legal Division MC 218
P.O. Box 13087

Austin, Texas 78711-3087
512/239-0600 FAX 512/239-0606

Scott Humphrey

TCEQ Office of Public Interest Counsel
MC 103

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311




From: Tom Weber

Sent: Friday, February 24, 2012 3:40 PM

To: Eric Groten

Ce: booharri@tceq.state.tx.us; Nancy Olinger; Cynthia Woelk; Ilan Levin; Paul Tough; Gabriel
Clark-Leach; Schenkkan, Pete; Mason, Thomas G.; Scott Humphrey

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.”  As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application under applicable faw.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set outin
General Counsel Trobman’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12" and with regard to the production of documents prior to those
depositions.

[ would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
including the location of emissions points, and (4) pursuant to TRCP 199.2 {b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. Ifyou are willing to
cooperate in producing these witnesses, I will prepare a request for production of documents for your review and

comment.

[f WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or alf of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .
MCcElroy, Sullivan & Miller, L.L.P.

P.O. Box 12127

Austin, Tx. 78711

(512) 327-8111

(512) 327-6566 (fax)

tweber@msmtx.com

www.msmtx.com

Attachment A




From: Groten, Eric [mailto:egroten@velaw.com]

Sent: Friday, February 24, 2012 4:54 PM

To: Tom Weber

Cc: 'BOOHARRI@tceq.state.tx.us'; 'nancy.olinger@oag.state.tx.us'; 'cynthia.woetk@oag.state.tx.us’;
ilevin@environmentalintegrity.org'; Paul Tough; 'gclark-leach@environmentalintegrity.org’; Schenkkan, Pete;
"TMason@gdhm.com"; 'SHUMPHRE@tceq.state.tx.us'

Subject: Re: White Stallion

Discovery closed February 1, 2010.

From: Tom Weber [mailto:tweber@msmtx.com]
Sent: Friday, February 24, 2012 03:40 PM

To: Groten, Eric
Cc: booharri@tceq.state.tx.us <booharri@tceq.state.tx.us>; Nancy Olinger <Nancy.Olinger@oag.state.tx.us>; Cynthia

Woelk <Cynthia.Woelk@oag.state.tx.us>; Tlan Levin <ilevin@environmentalinteqrity.org>; Paul Tough
<ptough@msmix.com>; Gabriel Clark-Leach <qdark-leach@environmentalintegrity.org>; Schenkkan, Pete; Mason,
Thomas G. <TMason@gdhm.com>; Scott Humphrey <SHUMPHRE@tceq.state.tX.us>

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.”  As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC's TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence setout in
General Counsel Trobman's letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12 and with regard to the production of documents prior to those
depositions..

[ would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
.including the locatiop of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. If you are willing to

Attachment B




|
cooperate in producing these witnesses, | will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29™ whether your client will or will not make any or all of the
witnesses available, so that [ can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .

McElroy, Sullivan & Miller, L.L.P.

P.0.Box 12127 | .
Austin, Tx. 78711 '

(512)327-8111

(512) 327-6566 (fax)

tweber@msmtx.com

www.msmix.com
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON

PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

COMMISSION TO TAKE THE ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF STANLEY CONSULTANTS, INC.

TO THE OFFICERS AUTHORIZED BY STATUTE TO TAKE A DEPOSITION:

You are hereby required to take the deposition of:
Corporate Representative of Stanley Consultants, Inc.
6836 Austin Center Boulevard, Suite 350
Austin, TX 78731

with knowledge of (a) communications to, with and from White Stallion Energy Center, LLC
(“WSEC”), or any of WSEC’s agents, representatives, or consultants, regarding the preparation
of Site Plan 4, including knowledge regarding the timing of WSEC’s instructions or directions to
prepare Site Plan 4 and (b) the preparation and design of Site Plan 4, including the location of
emissions points at the following time and place:

10:00 A.M. ON WEDNESDAY, MARCH 14, 2012

MCELROY, SULLIVAN & MILLER, LLP

1201 SPYGLASS DRIVE, SUITE 200

AUSTIN, TX 78746

You are further hereby required to:

(1) examine the witness, Corporate Representative of Stanley Consultants, Inc.
(“Stanley™), before you on the date and at the place named above; and

(2) take answers under oath to questions asked the witness, Corporate Representative
of Stanley, by EDF, a party to the proceeding, the state agency, or an attorney for EDF, a party or
the agency. :

This commission authorizes the issuance of any subpoena necessary to require that the witness,
Corporate Representative of Stanley, appear and produce, at the time the deposition is taken,
books, records, papers, emails, facsimiles, text messages, communications, documents or other
objects that may be necessary and proper for the purpose of the proceeding, and requires the
witness, Corporate Representative of Stanley, to remain in attendance from day to day until the
deposition is begun and completed. :

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON

PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

SUBPOENA FOR THE ORAL DEPOSITION OF
CORPORATE REPRESENTATIVE OF STANLEY CONSULTANTS, INC.

TO ANY SHERIFF OR CONSTABLE OF THE STATE OF TEXAS:

This subpoena is to be served on the following person, who has been summoned to appear as a
witness at the insistence of Environmental Defense Fund, Inc.:

Corporate Representative of Stanley Consultants, Inc.

6836 Austin Center Boulevard, Suite 350

Austin, TX 78731

CORPORATE REPRESENTATIVE OF STANLEY CONSULTANTS, INC, YOU ARE
COMMANDED to appear and give testimony, as a witness in the above-styled proceeding now
pending before the Texas Commission on Environmental Quality, at a deposition at the
following time and place: :

10:00 A.M. ON WEDNESDAY, MARCH 14, 2012

MCELROY, SULLIVAN & MILLER, LLP

1201 SPYGLASS DRIVE, SUITE 200

AUSTIN, TX 78746

YOU ARE FURTHER COMMANDED to produce, at the time the deposition is taken, and to
permit the inspection and copying of, all books, records, papers, emails, facsimiles, text
messages, communications, documents or other objects in the possession, custody or control of
Stanley Consultants, Inc. referring or related to (1) the design or preparation of White Stallion
Energy Center LLC’s Site Plan 4, including the location of emission points; (2) the timing of the
decision to design or prepare Site Plan 4; (3) the calculation or determination of emission rates
related to Site Plan 4; and (4) any dispersion modeling or analysis of the emission impacts
related to Site Plan 4, including all modeling input and output files.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




RETURN OF SUBPOENA
I certify that I served this Subpoena by delivering a true and correct copy to Corporate

Representative of Stanley Consultants, Inc. at _ o’clock _.m.on , 2012
Signature
Typed or Printed Name
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CAUSE NO. D-1-GN-11-000011

ENVIRONMENTAL DEFENSE § IN THE DISTRICT COURT OF
FUND, INC., §
PLAINTIFF §
§
VS. § TRAVIS COUNTY, TEXAS
§
TEXAS COMMISSION ON §
ENVIRONMENTAL QUALITY, §
§
DEFENDANT § 261% JUDICIAL DISTRICT

EDF’S MOTION FOR REMAND UNDER APA §2001.75(¢)

Environmental Defense Fund, Inc. (“EDF’") appeals a Final Order issued by the Texas
Commission on Environmental Quality (*"TCEQ™) granting air quality permits to applicant White
Stallion Energy Center, L.L.C. (“White Stallion™) for construction of a 1,320 megawatt coal and
petroleum coke-fired power plant. The Final Order hinged on air dispersion medeling and
testimony on whether pollutant emissions from the proposed plant will comply with federal and
state air quality requirements.

The modeling presented at hearing by the parties was based upon a specific site plan
(“Air Permit Site Plan™) that White Stallion’s CEO testified was the site plan that White Stallion
actually intended to build. However, six days after TCEQ issued its Final Order, White Stallion
prepared and ultimately filed a new and different site plan for the same power plant in support of
a permit application submitted to the U.S. Army Corps of Engineers (“the Corps”). This new
site plan changes the location of' 73 of the 84 pollutant emissions points used in the air dispersion
modeling upon which the Final Order was based.

EDF is entitled to notice and an opportunity for a hearing on the plant White Stallion

actually intends to build. EDF respectfully requests that the Court remand this case under APA

§2001.175(c) to allow discovery on the new site plan and for the presentation of additional

evidence, including new modeling, in a contested case proceeding before SOAH.

1



I.
BACKGROUND

1. The proposed power plant will be located along the Colorado River on an
approximately 1,200-acre tract, about eight (8) miles south of Bay City, in Matagorda County,
Texas, in an ecologically sensitive area known as the Columbia Bottomlands.

2. White Stallion is required to obtain federal and state air quality permits from the
TCEQ prior to building its power plant.! TCEQ’s authority to issue the federal permits at issue
in this case arises under a delegation of authority from the U.S. Environmental Protection

Agency (“EPA”) under the federal Clean Air Act.

3. In September 2008, White Stallion filed an application for federal and state air
quality permits which included a site plan showing the location of various facilities and
equipment that will be sources of air pollutant emissions. Randy Bird, White Stallion’s Chief
Operating Officer, signed the application and certified subject to criminal penalty that the “facts
included in the application” including the Air Permit Site Plan were “true and correct.” Exhibit
A, Attachment 2. In December 2008 and again in February 2009, White Stallion supplemented
its application with an “Air Quality Modeling Analysis™ which analyzed air quality impacts as
required under 40 CFR §52.21(k), an EPA rule incorporated into TCEQ’s air quality rules.

Exhibit A, Attachment 3.

' This is an administrative appeal of TCEQ’s October 19, 2010, Final Order in Docket No. 2009-0283-AIR
approving White Stallion’s applications for State Air Quality Permit 86088, Federal Prevention of Significant
Deterioration (“PSD”) Permit PSD-TX-1160, Hazardouws Air Pollutant ("HAP”) Permit HAP-28, and Plantwide
Applicability Limit (“PAL") Permit PAL-26 (collectively the “Application™). Exhibit A, Attachment 1.

2 See 30 TAC § 116.160(c)(2)B).



4. The air quality impacts analysis required under 40 CFR §52.21(k) is the core
demonstration that an applicant must make to be entitled to an air permit.> White Stallion’s air
quality impacts analysis and supporting modeling were based only on the now outdated Air

Permit Site Plan. Exhibit A, Attachment 3 at White Stallion Exhibit 103, p. 15 of 515..

5. In February 2010, two Administrative Law Judges (“ALJs™) from the State Office
of Administrative Hearings (“SOAH™) conducted an evidentiary hearing on White Stallion’s air

permit application.

6. At the outset of the hearing, EDF introduced evidence showing that White
Stallion’s sworn and certified application for a wastewater discharge permit, filed with the
TCEQ’s Water Quality Division in February 2009, and its sworn application for a wetlands
permit, filed with the Corps in September 2009, included site plans that were different from
White Stallion’s September 2008 Air Permit Site Plan, even though all three plans were for the
same power plant. Exhibit B, pp. 11-12. When the site plans submitted to the Water Quality
Division and the Corps were compared to the Air Permit Site Plan, the evidence showed that
more than 20 emissions points were at different locations. Exhibit C, pp. 148-154.

7. Despite the fact that these subsequently filed site plans conflicted with the Air
Permit Site Plan, Frank Rotondi, White Stallion’s CEQ, testified on cross examination:

It is my testimony that we have submitted a site plan in the air

application for this project to which we are fully and completely
prepared to build this project in every respect.

In conducting this analysis, White Stallion ran an air dispersion model called AERMOD which predicts ambient

air quality impacts of various regulated air contaminants (including carbon monoxide (CO), nitrogen dioxide (NO;),
sulfur dioxide (80.), and particulate matter (PM)) for purposes of attempting to demonstrate compliance with the
applicable Natlonal Ambient Air Quality Standards (“NAAQS”) and Prevention of Significant Deterioration
(“PSD™) increment standards as required under the federal Clean Air Act and TCEQ rules.



Exhibit B, p. 12; Exhibit C, p. 77. Mr. Rotondi further testified that the only site plan that had
been approved by White Stallion’s so-called “development committee” was the Air Permit Site

Plan.* Exhibit B, p.12; Exhibit C, p. 88-90.

8. EDF also introduced e-mails dated January 2009 among White Stallion’s
consultants and management that discussed further revisions to the site plan to minimize impacts
to wetlands. Exhibit A, Attachment 4. These e-mails, exchanged more than a year before the
hearing on the merits in the air permit case, acknowledged that these changes “may affect the

wastewater permit and the air dispersion modeling.”™ Id.

9. Based on this evidence, EDF moved to dismiss or alternatively remand White
Stallion’s application to TCEQ pursuant to Section 382.0291(d) of the Texas Health & Safety

Code. Exhibit C, pp. 6-9. Section 382.0291(d) provides:

(d) An applicant for a license, permit, registration, or similar form of permission
required by law to be obtained from the commission may not amend the
application after the 31st day before the date on which a public hearing on
the application is scheduled to begin. If an amendment of an application
would be necessary within that period, the applicant shall resubmit the
application to the commission and must again comply with notice
requirements and any other requirements of law or commission rule as though
the application were originally submitted to the commission on that date.

Tex. Health & Safety Code Ann. § 382.0291(d). EDF argued that White Stallion’s subsequent

site plans, filed under sworn certification and subject to criminal penalty, constituted an

* Both Mr. Rotondi and Mr. Bird (who signed both of the sworn and certified applications filed with TCEQ’s Water
Quality and Air Permit Divisions respectively) are on White Stallion’s “development committee.” Exhibit B, p. 12,

* The following persons were included in this email chain: White Stallion CEQ Frank Rotondi who testified at the
air permit hearing in support of the application; Larry Shell, Vice President & Sr. Project Manager for Stanley
Consultants, Inc. (the firm that designed and engineered the proposed plant) who testified as an expert in support of
the Application; Joe Kupper, air dispersion modeler with the RPS Group who testified as an expert at the hearing in
support of the Application; Shanon DiSorbo, consultant with RPS Group who testified as an expert at hearing in
support of the Application; and Scott Jecker, wetlands consultant who prepared White Stallion’s wetlands
application filed with the Corps. Exhibit A, Attachment 4.

4



amendment to the Air Permit Site Plan or showed that an “amendment to the application would
be necessary.” EDF further argued that EDF and the public were entitled to notice, comment,

and an opportunity for hearing on the power plant that White Stallion actually intends to build.

10.  The ALJs denied EDF’s motion. In doing so, the ALJs expressed concern with
White Stallion’s changing site plans, but expressly relied on White Stallion’s CEO’s swomn
testimony that White Stallion was “fully willing to comply in every respect with construction of

this project according to [the air permit] site layout.” Exhibit C, pp. 77-78. The ALJs reasoned:

Mr. Rotondi testified that WSEC intended to build the facility as stated in this
application. Although we were concerned about WSEC’s actions in filing other
site plans, we concluded that those actions did not change the facts that led the
Commission to refer this case to SOAH. If WSEC intended to build the
proposed facility as shown in the site plan in this application, then
Protestants’ concerns did not rise to the level of a legal basis for continuing
the hearing.

Exhibit B, p. 13-14.

11.  After a full, six-day evidentiary hearing, the ALJs recommended that TCEQ deny
White Stallion’s application on other grounds. Nevertheless, on October 19, 2010, TCEQ issued
the Final Order granting White Stallion’s air permit application. Exhibit A, Attachment 1. On

November 10, 2010, EDF filed its motion for rehearing.

12. On December 2, 2010, EDF received documents in response to a Freedom of
Information Act (“FOIA”™) request filed with the Corps. See Exhibit A, Attachment 6. These
documents showed that, on or about October 25, 2010, within six days after the TCEQ signed the
Final Order, White Stallion revised its wetlands permit site plan. Id This revised site plan (the
October 2010 Site Plan), filed with the Corps in November 2010, is materially different from the

Air Permit Site Plan. Exhibit D, § 7. The new site plan moves 73 of the 84 emissions points



modeled by White Stallion in the air permit proceeding. fd.  Sixty-four (64) of the 73 relocated

emissions points moved 100 meters or more and at least two moved more than 750 meters. Id

13. On December 6, 2010, EDF filed with TCEQ a motion to reopen the record,
extend the time for filing a supplemental motion for review, and extend the time for motions for
rehearing. The TCEQ did not rule on these motions, and EDF’s motion for rehearing was

overruled by operation of law.

III.
ARGUMENT & AUTHORITY

14.  The Administrative Procedure Act provides that “[a] party may apply to the court
to present additional evidence.” TEX. GOv’T CODE § 2001.175(c). It further provides:

H the court 1s satisfied that the additional evidence is material and that there were

good reasons for the failure to present it in the proceeding before the state agency,

the court may order that the additional evidence be taken before the agency on

conditions determined by the court. The agency may change its findings and

decision by reason of the additional evidence and shall file the additional evidence
and any changes, new findings, or decisions with the reviewing court.

TeX. GOV’'T CODE § 2001.175(¢).

15.  Pursuant to this statute, the reviewing court may remand a proceeding to an
administrative agency where two showings are made: (1) the new evidence is material; and (2)
there was good reason for failure to present that evidence in the proceeding before the agency.
Independence Sav. & Loan Ass'n v. Gonzales County Sav. & Loan Ass'n, 568 S.W.2d 463, 465

(Tex. Civ. App—Austin 1978, writ ref’d n.r.e.).



A. The Changes to the Site Plan Are Material.

16.  The changes to White Stallion’s site plan as evidenced by its new October 2010
Site Plan are material for multiple reasons.

17.  First, the location of emission sources is material to determining the air quality
impacts associated with the proposed plant as required under 40 CFR § 52.21(k) and TCEQ rules
30 TAC § 116.160. Exhibit D, § 4. The location of each emission source, the type and rate of
emissions from those sources, and historic meteorological data are the basic inputs to the air
dispersion model that the Applicant must use to demonstrate compliance with requirements
“under the CAA and TCEQ’s rules. Jd. Changes in the location of emissions points likely results
in changes to the model output (i.e. the predicted air quality impacts of the various pollutants
emitted from the proposed plant). /d. Applicant’s own dispersion modeling offered at hearing
showed that emissions impacts from the power plant were predicted to be within 2 micrograms
per cubic meter (ug/m’) of the 30 pg/m’® short-term Prevention of Significant Deterioration
(“PSD”) mcrement standard for particulate matter with a diameter of 10 microns or less
(“PMyo™). Id at 5. All 73 of the emissions points that are at different locations under the new
site plan are sources of PMyy. /d at § 8. Wholesale changes to the location of emissions sources
are clearly material to the issue of whether White Stallion can demonstrate compliance with the
applicable standards for the plant it actually intends to build.

18. Second, evidence regarding the new site plan is material to whether the parties
have been afforded due process. The parties are entitled to notice and an opportunity for a

hearing on the application for the plant White Stallion actually intends to build.® EDF is entitled

® TCEQ’s own rules require that the Applicant present its actual plans as part of its application. 30 TAC §

116.111(a)2)(1) requires that the Applicant file an application containing information demonstrating that the
“proposed facility” will comply “with all applicable requirements in this chapter concerning PSD review.” 30 TAC

§ 116.111(a)(2)(D).



to analyze and conduct discovery on the actual site plan, to conduct its own dispersion modeling
based on the actual site plan, to present that modeling at hearing, and to cross examine White
Stallion regarding the actual site plan.

19. Finally, the fact that White Stallion changed its site plan just six days after the
TCEQ issued its Final Order is material to the determination of whether White Stallion complied
with Section 382.0291(d) of the Texas Health & Safety Code, which requires an applicant to
formally resubmit and issue new notice of amendments to its application when those
amendments are made (or should have been made) less than 31 days before hearing. Changes in
power plant site plans do not occur overnight. The timing of White Stallion filing its new site
plan with the Corps, and the January 2009 emails discussing the possible impacts on the
dispersion modeling that might result from a changed site plan, suggest that White Stallion made
the decision to change the site plan well before TCE(Q issued the Final Order. EDF is entitled to
conduct discovery on the issue of when that decision was made, whether White Stallion’s
hearing testimony was truthful, and whether White Stallion intentionally delayed filing the new
site plan to avoid the consequences of § 382.0291(d).

B. Evidence of the New Site Plan Was Not Presented at Hearing Because EDF
Only Learned of the New Site Plan After Issuance of the Final Order.

20. White Stallion’s new October 2010 Site Plan was not presented into evidence
because EDF did not obtain copies of this plan from the Corps until December 2, 2010 even
though EDF filed its first FOLA request in July 2010. Exhibit A, Attachments 5, 6. The new site
plan itself is dated October 25, 2010 - only six days after TCEQ’s Final Order. Given this
timing, it is entirely possible (and indeed, likely) that White Stallion had prior knowledge that it

intended to change the site plan and simply did not inform TCEQ), the ALJs or EDF.



C. Proposed Conditions of Remand.

21. APA Section 2001.175(c) provides that the court “may order that the additional
evidence be taken on conditions determined by the court.”

22.  As stated above, Texas Health & Safety Code § 382.0291(d} provides that, an
applicant may not amend its application after the 31 day on which a public hearing on an air
permit is scheduled to begin unless it re-submits its application and complies with the applicable
notice and other requirements.

23.  EDF respectfully requests that the Court remand this matter in accordance with
Texas Natural Resources Code §382.0291(d) and require that the Applicant re-submit its
Application and comply with the applicable notice and other requirements of that statute in light
of the pervasive changes to White Stallion’s site plan. Alternatively, EDF respectfully requests
that the Court remand this case for consideration of the new site plan, that EDF be allowed to
conduct additional discovery on the new site plan, and that a hearing be convened and conducted
by SOAH regarding the new site plan, related emissions impacts, and such other questions of
fact and law as applicable law requires.

IV.
CONCLUSION AND PRAYER

EDF is entitled to hearing on the site plan that White Stallion actually intends to build.
Anything short of that denies EDF its due process rights. Therefore, the Court should remand
this matter to TCEQ under the conditions discussed above.

WHEREFORE PREMISES CONSIDERED, Plaintiff Environmental Defense Fund,
Inc. respectfully requests that this Court remand this case to TCEQ for further proceedings in

accordance with Texas Government Code § 2001.175(c) and that Applicant be required to re-



file its Application pursuant to Texas Health and Safety Code § 382.0291(d). Alternatively, EDF

respectfully requests that the Court remand this

that EDF be allowed to conduct additional disc

case for consideration of the additional evidence,

overy on the new site plan, and that a hearing be

convened and conducted by SOAH regarding the new site plan, related emissions impacts, and

such other questions of fact and law as applicable law requires.

Re

spectfully submitted,
e
\ |- - = :
y N Y O

Thomas M. Weber
State Bar No. 00794828

Paul R. Tough

State Bar No. 24051440

MCELROY, SULLIVAN & MILLER, LLP
P.O. Box 12127

Austin, Texas 78711

1201 Spyglass, Ste 200

Austin, Texas 78746

(512) 327-8111

(512) 327-6566 FAX

Pete M. Schenkkan

State Bar No. 17741500

Helen Currie Foster

State Bar No. 24008379

Robin A. Melvin

State Bar No. 13929590

GRAVES, DOUGHERTY, HEARON & M0OODY,
A Professional Corporation

401 Congress Avenue, Suite 2200
Austin, TX 78701

(512) 480-5600 Telephone

(512) 480-5888 Telecopier
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CERTIFICATE OF SERVICE

I certify that on March 4th, 2011, the foregoing document was served by hand-delivery,
certified mail, return receipt requested, on all counsel of record:

Nancy Olinger

Brian E. Berwick

Cynthia Woelk

Attorney General of Texas
P.O. Box 12548

Austin, Texas 78711-2548

Eric Groten Representing: White Stallion Energy Center, LLC
Patrick W. Lee

Vinson & Elkins

2801 Via Fortuna, Suite 100

Austin, TX 78746

Ilan Levin Representing: Sierra Club No Coal Coalition
Gabriel Clark-Leach
Environmental Integrity Project
1303 San Antonio Street

Suite 200

Austin, TX 78701

I\ N\Y

Thomas M. Weber
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AFFIDAVIT OF THOMAS M. WEBER

STATE OF TEXAS §
§
COUNTY OF TRAVIS §

Before me, the undersigned notary public, upon this day personally appeared Thomas M.
Weber, a person whose identity has been verified by me, who, upon the administration of an
oath, stated and deposed as follows:

1. “My name is Thomas M. Weber. I am over the age of 21, of a sound mind, and
competent in all respects to make this affidavit. [ have personal knowledge of all of the facts
stated herein, and all of such facts are true and correct.

2. I am counsel for record for Environmental Defense Fund, Inc. (“EDF”) in TCEQ
Docket No. 2009-0283-AlR, the Application of White Stallion Energy Center, L.L.C. for Air
Quality Permit Nos. 86088, PSD-TX-1160, HAP-28, and PAL-26 (the “TCEQ Proceeding™)
relating to construction of a proposed power plant in Matagorda County, Texas.

3. Attached hereto as Attachment [ are true and correct copies of excerpts from the
Final Order in the TCEQ Proceeding issued by the TCEQ on October 19, 2010.

4. Attached hereto as Attachment 2 are true and correct copies of excerpts from the
Application filed by Applicant White Stallion Energy Center, L.L.C. (“White Stallion™) in the
TCEQ Proceeding.

5. Attached hereto as Attachment 3 are true and correct copies of excerpts from the
Air Quality Modeling Analysis performed by White Stallion in the TCEQ Proceeding.
Attachment 3 consists of portions of White Stallion Exhibits 103 and 109 submitted by White
Stallion as evidence in the TCEQ Proceeding and admitted into evidence in that proceeding in
the hearing conducted at the State Office of Administrative Hearings (“SOAH”).

6. Attached hereto as Attachment 4 are true and correct copies of emails produced
by White Stallion to EDF in the course of the TCEQ Proceeding.

7. Attached hereto as Attachment 5 are true and correct copies of Freedom of
Information Act (“FOIA”) requests sent by me on behalf of EDF to the United States Army
Corps of Engineers (“Corps™) concerning permit applications filed by White Stallion with the
Corps relating to the same proposed power plant that is the subject of the TCEQ Proceeding.

8. Attached hereto as Attachment 6 are true and correct copies of documents
received by my office from the Corps in response to EDF’s FOIA requests in Attachment 5.

AFFIDAVIT OF THOMAS M. WEBER PAGE 1

Exhibit A



Further affiant sayeth not.”

Thomas M. Weber

SUBSCRIBED AND SWORN to before me, the undersigned notary, on this the p
day of March, 2011, to which witness my hand and official seal.

4 N ] [ y
s, JEANA MATETZSCHK Jﬁ (N /)/NCC EZ )OCLL

%3 := Notary Public, State of Texas

Mj{ﬁﬂmz’;" 2%;?’ @otary Public, State of /DMQ%/

AFFIDAVIT OF THOMAS M. WEBER PAGE 2



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

On September 29, 2010, the Texas Commission on Environmental Quality (TCEQ or
Commission) considered the application of White Stallion Energy Center LLC for Air Qu:;zlity
Permit Nos. 86088, HAP28, PAL26, and PSD-TX-1160. A Proposal for Decision (PFD) was
presented by Paul Keeper and Kerrie Jo Qualtrough, Administrative Law Judges (ALJs) with the
State Office of Administrative Hearings (SOAT), who conducted a contested case hearing in this
case from February 10 through 18, 2010, in Austin, Texas.

After considering the ALJs’ PFD, the Commission adopts the following Findings of Fact
and Conclusions of Law:

I. FINDINGS OF FACT
Proposed Facility
1. On September 5, 2008, White Stallion Energy Center, LLC (WSEC) filed an application

with the Texas Commission on Envitonmental Quality (TCEQ or Commission) for a

permit (Permit) to construct and operate a new 1,200 net megawatt (MW) electric

generation plant in Matagorda County, Texas.

2, There are no schools located within 3,000 feet of the proposed WSEC site.

3. WSEC proposes to construct and operate a new steam-glectric utility generating facility
using four circulating fluidized bed (CFB) boilers. A CFB boiler relies on high pressure

air to improve combustion as the fuel moves across a surface of limestone. -

A-1




2. The ED’s Response to Comments concerning WSEC’s Air Permit Nos. 86088, HAP2S,
PAL26, and PSD-TX-1160 is adoptec_i and approved. If there is any conflict between the
Commission’s Order and the ED's Response to Commments, the Commission’s Order
prevails.

3. EDF and SC/NCC are each required to reimburse WSEC for one-third of the total
invoice, or $2,509.91 each.

4, The effective date of this Order is the date the Order is final, as provided by 30
TAC § 80.273 and TeX. Gov’T CoDE § 2001.144,

5. The Chief Clerk of the Commission shall forward a copy of this Order to all parties and
issue the attached permit as changed to conform fo this Order. |

6 All other motions, requests for specific Findings of Fact or Conclusions of Law, and
other requests for general and specific relief, if not expressly granted, are denied for want
of merit.

7. If any provision, sentence, clause, or phrase of this Order is for any reason held to be
invalid, the invalidity of any portion shall not affect the validity of the remaining portions
of this Order.

ISSUED: 0CT 19 2010

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

st & B . '.
Bryan W. Shaw, Bh.D., Chairman
For the Commisgjbn

67




404 Camp Craft Rd., Austin, TX 78746
Tel: (512) 347 7588 Fax: (512) 347 8243
Internel: www.rpsgroup.com/energy

Application for
Texas Commission on Environmental Quality
New Source Review Air Quality Permit

White Stallion Energy Center, LLC
Bay City, Matagorda County, Texas

September 5, 2008

United Kingdom  Australiza  USA  Canada Ireland Metherlands Malaysia

A-2
White Stallion Exhibit 102
Page 1 of 200



H Texas Commission on Environmental Quality
Form PI-1 General Application for

= =
. @ Air Preconstruction Permit and Amendments

XIL.  COPIES OF THIS APPLICATION (continued)

C. Isacopy of the Core Data Form, the Form PI-1, and all attachments being sent to the appropriate TCEQ YES[INO
regional office

D. Isacopy of the Core Data Form, the Form PI-1, and all attachments being sent to each appropriate local YES[INO
air pollution control program(s)?

List all local air pollution control program(s): Not Applicable

E. Isacopy of the Core Data Form, Form PI-1, and all attachments (without confidential information) being | I YES [C1NO
sent to the EPA Region 6 office in Dallas, Texas? (federal applications only)

F. This facility is located within 100 kilometers of the Rio Grande River and a copy of the application was [ YES XINO
sent to the International Boundary Water Commission (IBWC):

G. This facility is located within 100 kilometers of a federally-designated Class I area and a copy of the [IyesXINO
application was sent to the appropriate Federal Land Manager:

XilL  PROFESSIONAL ENGINEER (P.E.) SEAL

. Is the estimated capital cost of the project greater than $2 million dollars? XK YES[INO

If“YES,” the application must be submitted under the seal of a Texas licensed Professional Engineer (P.E.).

XIV, DELINQUENT FEES AND PENALTIES

SR

Notice: This form will not be processed until all delinquent fees and/or penalties owed to the TCEQ or the Office of the Attomney
General on behalf of the TCEQ are paid in accordance with the “Delinguent Fee and Penalty Protocol.” For more information
regarding Delinquent Fees and Penalties, go to the TCEQ Web site at: www.tceq.state.tx.us/agency/delin/index.html.

XV.: SIGNATURE . =~ . -

The signature below confirms that I have knowledge of the facts included in this application and that these facts are true and correct
to the best of my knowledge and belief. I further state that to the best of my knowledge and belief, the project for which application
is made will not in any way violate any provision of the Texas Water Code (TWC), Chapter 7, Texas Clean Air Act (TCAA), as
amended, or any of the air quality rules and regulations of the Texas Commission on Environmental Quality or any local
governmental ordinance or resolution enacted pursuant to the TCAA. 1 further state that I understand my signature indicates that
this application meets all applicable nonattainment, prevention of significant deterioration, or major source of hazardous air pollutant
permitiing requirements. 1 further state that T have read and understand TWC §§ 7.177-7.183, which defines CRIMINAL
OFFENSES for certain violations, including intentionally or knowingly making or causing to be made false material statements or
representations in this application, and TWC § 7.187, pertaining to CRIMINAL PENALTIES.

NAME: Randy Bird SIGNATURE: ﬁj/ DATE: §-5-08

Original Signature Required

TCEQ 10252 (Revised 04/08) PI-1-Forms
This form is for use by sources subject to sir quality permit requirements and

may be revised periodically. (APDG 5171 v9) Page 8 of 8

White Stallion Exhibit 102
Page 17 of 200



404 Camp Craft Rd., Austin,Texas 78746
Tek (512) 347 7588 Fax: {512} 347 8243
Internet: www.rpsgroup.com/energy

Air Quality Modeling Analysis
Air Quality Permit Nos. 86088 and PSD-TX-1160

White Stallion Energy Center, LLC
Bay City, Matagorda County, TX

December 2008

United Kingdom  Australia  USA  Canada  Ireland  Netherlands  Malaysia

A-3
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404 Camp Craft Rd,, Austin, Texas 78746
Tek: (512) 347 7588 Fax: (512) 347 8243
Internet: www.rpsgroup.com/energy

December 22, 2008

iMr. Randy Hamilton

Texas Commission on Environmental Quality

Air Permits Division (MC 163)

Office of Permitting, Remediation, and Registration
P.O. Box 13087

Austin, TX 78711-3087

Re: Air Quality Modeling Analysis
Air Quality Permit Nos. 86088 and PSD-TX-1160
White Stallion Energy Center, LLC
Circuiating Fluidized-Bed (CFB) Steam Electric Generation Facility
Bay City, Matagorda County

Dear Mr. Hamilton:

On behalf of White Stallion Energy Center, LLC (WSEC), RPS JDC, Inc. is submitting the
enciosed Air Quality Modeling Analysis in support of the above-referenced permit. The
modeling results demonstrate that the proposed project will be in compliance with the applicable
NAAQS, PSD Increments, TCEQ Regulation emission standards and TCEQ health effects
guidelines.

This letter serves to certify that the modeling has been performed following the appropriate
TCEQ guidelines. If you have any questions concerning the enclosed modeling report, please
feel free to call me at 512-347-7588.

i P
S!ncerely, ;"56._95..?}}\\‘
RPS JDC, Inc. Lo o) *p,

o & 'ﬁ Wl
; .................u.'..i{..'p
"""" JOEM, KUPPER g
........................ e
o, 19749 o 562
Joe M. Kupper, P.E. i ;\S;G*STE?‘ o
Senior Consulting Engineer W OpAL Ge™
e
JMK/sab \
Enclosure

cC: U.S. Environmental Protection Agency, Region &, Dallas
Ms. Donna Phillips, Regional Director, TCEQ Region 12
Mr. Randy Bird, Chief Operating Officer, White Stallion Energy Center, LLC

United Kingdom  Australia.  USA Canada  Ireland Netherlands  Malaysia

IProjecisiVhite StalliomAinmodelhgWSEC medeling submittal.doc

White Stallion Exhibit 103
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_res[lola

Section 3
Area Map and Plot Plan

The WSEC plant will be located on the east side of the Colorado River, approximately 10 miles
south of the city of Bay City in Matagorda County. An area map showing the location of the site
is included as Figure 3-1. The map is based on USGS 7.5-minute series topographical maps.
There are no schools located within 3000 feet of the proposed new facility.

Plot plans of the WSEC plant are provided in Figures 3-2 and 3-3. The plot plans indicate the
location of the proposed equipment associated with the permit application and included in the
modeling analysis. The property boundary is also the fence line; therefore, for state modeling
and PSD modeling, modeled concentrations were determined at this boundary.

The nearest PSD Class | Areas are: 1) Big Bend National Park, located approximately 415 miles
(670 km) west of the site in Brewster County; 2) Caney Creek Wildemess Area, located 400
miles (645 km) north-northeast of the site in southwestern Arkansas; 3) Breton National
Wilderness Area, located 430 miles (690 km) east of the site in southeastern Louisiana; and 4)
Wichita Mountains National Wildlife Refuge, located 430 miles (690 km) northwest of the site in
southwestern Oklahoma. Because no PSD Class | areas exist within 100 km (62 miles) of the
facility, no map of the nearest PSD Class | areas is presented. Also, because the nearest Class
| area is located greater than 100 km from the proposed site, a Class | Impact Area Analysis is

net required.

The site does is not located in any TCEQ Air Pollutant Watch List (APWL) Area.

\jdc-aus-fp1\publiciProjectsWhite Stalion\AinmodelingWWSEC Modeling report.doc 3-1

White Stallion Exhibit 103
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From: Joe Kupper

Sent: Monday, February 16, 2009 10:44 AM

To: ‘Matthew Kovar' <MKovar{@tceq.state tx us>

Ce: Randy Hamilion <RHAMILTO@tceq state.tx.us>; Jeff Eads <JEads@tceq.state b us>;
Steve Langevin <slangevin@)jdconsult com>

Bee: ‘Groten, Enc’ <egroten{@velaw.com>; Randy Bird <rbird@whitestallionenergy center.coms;
Shanon DiSorbo <sdisorbo@jdconsult.com>

Subjeci: FW: Permit 86088 - White Stalizon Energy Center

Attach: Tables 2_16_09.pdf;Figures 2 16 _09.pdfiPM10 AOI REVISED.zip:PM10 ANNUAL

REVISED NAAQS zip;PM10 24HR REVISED NAAQS zp;SILICA REVISED zip

Mr. Kovar,

On February 13, 2009 WSEC submitted revised emission calculations affecting PM10 emissions from three sources. The fuel
and limestone stockpile emissions increased and new PM10 emissions from a proposed ash landfill were added. The
proposed landfill will be located to the east of the CFB’s as shown oh the attached new Figure 3-4. Revised emission saurce
input Table 5-1 through 5-4 are attached.

Attached is revised PM10 modeling with these revised and new emission rates included. The ash landfill emissions have
been modeled as an area source. The entire ash landfill area will not be in use at the same time. The area scurce
dimensions are based on the arez used in the emission calculations and the placement of the area source is as near the
other PM10 emissions and the fence line as possible to represent worst-case conditions. | re-ran the NAAQS/PSD
increment modeling with the same significant grids used in the original modeling. The maximum concentrations increased
slightly, but are still below the standards and increments. Revised Tables 7-1 and 7-4 are attached. | also re-ran the AQ|
modeling runs that identified a few additional receptors that were above the 24-hour and annual de minimis levels;
therefore, I ran the NAAQS/PSD Increment modeling at these additional receptors to demonstrate that the maximum
concentrations had been identified.

The revised modeling for silicon dioxide {silica) is also attached. The maximum 24-hour and annual average concentrations
did not change, nor did the maximum rumber of 1-hour ESL exceedances. Also, the GLCni concentration did not change.
There were a few receptors near the property boundary that had increased concentrations; therefore, a revised Figure 7-24
is attached.

if you any questons regarding this revised modeling please let me know.

Thanks,

Joe Kupper, P.E., Senior Consulting Engineer

RPS JDC, Inc., 404 Camp Craft Rd., Austin, TX 78746
& Office (512) 879-6684 B (512) 3478243 [0 kupperi@rpsgroup.com

ﬁ Before printing, think about the environment

For more information on our services — visit www.rpsgroup.com

This e-mail message and any attached file is the property of the sender and is sent in confidence to the addressee only. The contents are not to be disclosed o anyone
other than the addressee. Unauthorized recipients are requested 1o preserve this cenfidentiality and to advise the sender immediately of any error in transmission. If
you experience difficulty with apening any attachments to this message, or with sending a reply by email, please telephone on + 44-(0)1235 438151 or fax on + 44-(0)
1235 438188.

Any advice contained in this e-mail of any accompanying file attached hereto is for information purposes only. RPS does not take any responsibility for differences
between the original and the transmission copy or any amendments made thereafter. If the addressee requires RPS to be responsible for the contents of this e-mail,
RPS will be pleased to Issue a sighed hard copy of the document upon request.

RPS Group Ple, company number: 208 7786 (England). Registered office: Centurion Court, 85 Milton Park Abingden Oxfordshire OX 14 4RY.
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From: Kathleen Alsup <kalsup@jdconsult.com>

Sent: Wednesday, January 7, 2009 9:00 AIM

To: Shanon DiSorbo <sdisorbo@jdconsult.com™>; Steve Langevin
<slangevin@jdconsult.com>; Joe Kupper <kupperj@rpsgroup.com>

Subject: FW: Sky Energy- White Stallion Energy Center Foster Wheeler Questions

Attach: WSEC JDC CFB Emissions.xls;Sky Energy- White Stallion- Additional Questions.msg

Take a look at Foster Wheeler's questions and let's see if we can
provide answers.

Kathleen Alsup
Senior Consultant

RPS JDC, Inc., 404 Camp Craft Rd., Austin, TX 78746

(Office (512) 347-7588  ( Cell (512) 970-2409

2 (512) 347-8243 * AlsupK@rpsgroup.com

—---Original Message—--

From: Shell, Larry [mailto:Shelll arry @stanleygroup.com]

Sent: Wednesday, January 07, 2009 12:01 AM

To: Kathleen Alsup

Cc: Randy Bird; Schebler, Steven

Subject: FW: Sky Energy- White Stallion Energy Center Foster Wheeler

Questions .

Kathleen -

I sent the attached JDC spreadsheet to Foster Wheeler on 12/16 in
response to their questilons about discrepancies in the emission limits

in the draft permit. See the email below. Foster Wheeler has now come
back with additional questions on the limits they need to meet. See the
email attached. Ineed you to help answer these questions. Thanks.

Also, we have been working on rearranging the site plan to avoid the
wetlands as we discussed just before Christmas. But we have not
received the electronic file with the wetlands shown. We have been
working with something we have scabbed together. We would like to add
the wetlands file to the general arrangement drawing before we send it
out for review to confirm we are actually avoiding the wetlands as
intended. Thanks again.

Larmry Shell

Vice President & Sr. Project Manager
Stanley Consultants, Inc.

225 Jowa Avenue

Muscatine, Towa 52761

Telephone: 563-264-6455

Fax: 563-264-6658

Email: shelllarry@stanley group.com

—---Original Message-----

From: Shell, Latty -

Sent: Tuesday, December 16, 2008 8:25 AM

To: Oprea, Larry

Co: Schebler, Steven;, Randy Bird; Kathleen Alsup

Subject: RE: Sky Energy- White Stallion Energy Center_Foster Wheeler

Questions
EDF Exhibit _\ Lﬂ

Lamy - |

A-4

weinnt 171



Attached is a spread sheet from WSEC's environmental consultant which
clarifies the basis for the emission limits in the draft permit. Ihope

this answers your questions.

Larry Shell
. Vice President & Sr. Project Manager
Stanley Consultants, Inc.
225 Iowa Avenue
Muscatine, Jowa 52761
Telephone: 563-264-6455
Fax: 563-264-6658
Email: shelllarry@stanley group.com

—--Original Message-—-

From: Oprea, Larry [mailto:Lary_Oprea@fwe.com

Sent: Monday, December 08, 2008 9: 09 AM

To: Shell, Larry

Cec: Schebler,Steven

Subject: FW: Sky Energy- White Stallion Energy Center_Foster Wheeler

! Questions

' Larry,

Our Engineering Group is presently evaluating the fuels and emission
Jimits as provided from Stanley Group for the Sky Energy Center Project.

Based on our first review of the draft Permit Special Conditions, a few
questions have come up where we will need clarification. Please note the

four items below.

1. TheHCl emission limit as specified in the table on the 3rd page
of the draft Special Conditions is 0.000004 Ib/MMBtu for coal and 0.0009
Ib/MMBtu for peteoke. The HCI permlt limit specified in the last
section of the document indicates a2 maximum limit of 14.4 Ib/hr, which
translates (based on 3300 MMBtu/hr heat input) to 0.0044 Ib/MMBtu.
Please clarify thisitern and also note that we would question why the
permit limit would be higher for coke as opposed to coke when the coal
contains more chlorine.
2. TheHF emission limit as specified in the same table is 0.00002

" Ib/MMBtu for coal and 0.00008 Ib/MMBtu for petcoke. “The HF permit limit
specified in the last section of the document indicates a maximum limit
of 2.0 1b/hr, which translates (based on 3300 MMBtu/hr heat input) to
0.00061 Ib/MMBtu. Please clarify this item and again, we would question
why the perm1t limit would be higher for coke as opposed to coke When
the coal is likely (see 3 beloW) to contain more fluorine.
3. The fluorine content in the coal is specified in the analysis
provided under trace elements is listed as ND. As this is not provided,
we could back-calculate the allowable fluoride level in the coal to
achieve the target emission level (once we get clarification on 2
above). Please advise on this item. B
4. No Ib/MMBtu limit is provided for lead (Pb) in the table of the
draft Special Conditions. Similar to the fluorine, we could infer a

WS10011782
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limit from the Ib/hr value at the end of the permit. Please advise.

Please request the Client provided a response to the above Items. In

order fo continue our work, we would request a response by next Monday.

Thanks

Lamy O.

From: Shell, Larry [mailto: Shelll arry@stanley group.com]
Sent: Mon 12/1/2008 6:05 PM.

To: Oprea, Larry .
Ce: Schebler, Steven; Randy Bird
Subject: White Stallion Energy Center

Larry-

We have received fuel analyses for the White Stallion Energy Center
(WSEC) project in Texas. Referto the attachment. The coals are
Dlinois Basin coal from Riverview #9 and #11 seams in Southern
Ilinois. The analyses are mostly complete. The Ultimate Analyses do
not include moisture, but it appears the numbers can be adjusted based
on the moisture values in the lower left hand corner of each shest. We
do not have a petcoke analysis. Petcoke will be fired as an opportunity
fuel as a blend with coal.

" Also included is the draft permit emission limits from the Air Permit
application. Proposed emissions are shown on pages 2 - 4, and the last
8 pages, "Emission Sources - Maximum Allowable Emission Rates".

SO2 emissions given in IbMBTU are said to represent 99% SO2 removal,

The limits proposed are BACT and are taken from various existing and
proposed permits, including Smith 1.

Please review the suitability of the coal fuel using the Foster Wheeler
CLECO existing boiler design. Questions include:

1. Can Foster Wheeler meet emission limits as proposed in the draft
permit with the proposed Illinois basin coal?

2. If not, which items are suspect?

3. Assuming a typical petcoke, what percentage of petcoke, if any,
blended with coal' may be fired and still meet emission limits?

5. Is the existing CLECO boiler design suitable without major
re-engineering while meeting performance and emission limits? Is
another existing Foster Wheeler boiler design more suited to this fuel?

The goal is to use an existing Foster Wheeler boiler designina
replication of a reference plant as that would save Foster Wheeler and
the Owner considerable money and time on this project. Your comments
and projections as to what we can achieve with these coals are greatly
appreciated..

Larry Shell

Vice President & Sr. Project Manager
Stanley Consultants, Inc.

225 Jowa Avenue

WS10011783
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Muscatine, Iowa 52761

Telephone: 563-264-6455

Fax: 563-264-6658

Email: shelllarry@stanley group.com

- 'WS10011784
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From: Kathleen Alsup

Sent: Wednesday, January 7, 2009 9:00 AM

To: Shanon DiSorbo <sdisorbo@jdconsult.com>; Steve Langevin
<slangevin@jdconsult.com>; Joe Kupper <kupperj@rpsgroup.com>

Subject: FW: Sky Energy- White Stallion Energy Center Foster Wheeler Questions

Attach: WSEC JDC CFB Emissions.xls:Sky Energy- White Stallion- Additional Questions.msg

Take a look at Foster Wheeler's questions and let’s see it we can provide answers.

Kathleen Alsup
Senior Consultant

RPS IDC, Ine., 404 Camp Craft Rd., Auvstin. TX 78746

( Office (512) 347-7588  ( Cell (512) 970-2409

2(512)347-8243  * AlsupK{@rpsgroup.com

—---Orniginal Message—--

Trom: Shell, Larry [mailto:Shelll ary@stanlevgroup.com |

Sent: Wednesday. January 07, 2009 12:01 AM

To: Kathleen Alsup

Cc: Randy Bird; Schebler, Steven

Subject: FW: Sky Energy- White Stallion Energy Center_Foster Wheeler Questions

Kathleen -

I sent the attached JDC spreadsheet to Foster Wheeler on 12/16 in
response to their questiions about discrepancies in the emission limits

m the draft permit. See the email below. Foster Wheeler has now come
back with additional questions on the limits they need to meet. Sce the
email attached. Ineed vou to help answer these qucs(tions. Thanks.

Larry Shell

Vice President & Sr. Project Manager
Stanley Consultants, Inc.

225 Iowa Avenue

Muscatine, lowa 52761

Telephone: 563-264-6455

Fax: 563-264-6658

Email: shelllamry Zstanleygroup.com

--—-Original Message—---
From: Shell, Larry
Sent: Tuesday, December 16, 2008 8:25 AM

\ N
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To: Oprea, Lany
Cc: Schebler, Steven; Randy Bird: Kathleen Alsup
Subjeci: RE: Skv Energy - While Stallion Energy Center_Foster Wheeler

Questions

Lan}: -

Auached is a spread sheet from WSEC's environmental consultant which
clarifies the basis for the emission limits in the draft permit. 1hope
this answers your questions.

Larry Shell

Vice President & Sr. Project Manager
Stanley Consultants, Inc.

225 Jowa Avenue

Muscatine, Towa 52761

Telephone: 563-264-6455

Fax: 563-264-6658

Email: shelllarry @stanley group.com

—-—Original Message—-

From: Oprea, Lary [mailto:Lary Opreai@ifive.com]

Sent: Monday, December 08, 2008 9:09 AM

To: Shell, Lary

Ce: Schebler, Steven

Subject: FW: Sky Energy- White Stallion Energy Center_Foster Wheeler
Questions

Larry,

Our Engineering Group is presently evaluating the fuels and emission
limits as provided from Stanley Group for the Sky Energy Center Project.

Based on our first review of the draft Permit Special Conditions, a few
questions have come up where we will need clanncanon Please note the
four items below.

1. TheHCl emission limit as spcc.iﬁed in the table on the 3rd page

of the draft Special Conditions is 0.000004 Ib/MMBtu for coal and 0.0009
1b/MMBtu for petcoke. The HCI permit limit specified in the Jast

section of the document indicales a maximum limit of 14.4 Ib/hr, which

WS10001590
Confidential




translates (based on 3300 MMBtu/hr heat input) 1o 0.0044 Io/MMBu.
Please clarify this item and also note that we would question why the
permit Jimit would be higher for coke as opposed to coke when the coal

contains more chlorne.

2. ThellF emission limit as specified in the same table is (.0G002
Ib/MMBtu for coal and 0.00008 1b/MMBtu for petcoke. The HF permit Timit
specified in the Iast section of the document indicates a maximum limit

of 2.0 Ib/r, which translates (based on 3300 MMBtu/hr heat input) to
0.00061 Ib/MMBtu. Please clarify thisitem and again. we would question
wiiv the permit Hmit would be higher for coke as opposed to coke when
the coal is likely (see 3 below) 1o contain more fluorine.

3. Thefluorine content in the coal is specified in the analvsis

provided under trace elementsis listed as ND. Asthis is not provided,

we could back-calculate the allowable fluoride level in the coal to

achieve the target emission Jevel {once we get clarification on 2

above). Please advise on thisitem.

4. No Ib/MMBtu limit is provided for lead (Pb) in the table of the

draft Special Conditions. Similar 1o the Tuorine, we could infer a

limit from the Ib/hr value at the end of the permit. Please advise.

Please request the Client provided a response to the above Items. In
order 1o continne our work, we would request a response by next Monday.

'fhanks

Lamy O.

From: Shell, Larry {mailto:Shelll, arrvi@istanlevgroup.com]
Sent: Mon 12/1/2008 6:05 PM '

To: Oprea, Lamry

Cc: Schebler, Steven; Randy Bird

Subject: White Stallion Energy Center

Lamy-

We have received fuel analyses for the White Stallion Energy Center
(WSEC) project in Texas. Refer to the atlachment. The coals are
Tllinois Basin coal from Riverview #9 and #11 seams in Sonthemn
Illinois. The analyses are mostly complete. The Ultimate Analyses do
not include moisture, but it appears the numbers can be adjusted based
on the moisture values in the Jower left hand comer of each sheet. We
do not have a petcoke analysis. Petcoke will be fired as an opporlunity
fuel as a blend with coal.

Also included 1s the draft permit emission limits from the Air Permit
application. Proposed emissions are shown on pages 2 - 4, and the Iast

WS10001591
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8 pages. "Emission Sources - Maximum Allowable Emission Rates™.

S02 emissions given in I/MBTU are said 16 represent 99% SO2 removal.

The limits proposed are BACT and are taken from various existing and
proposed permits. including Smith 1.

Please review the suitability of the coal fuel using the Foster Wheeler
CLECO existing boiler design. Questions include:

1. Can Foster Wheeler meet emission limits as proposed in the draft
permil with the proposed 1llinois basin coal?

2. If not. which items are suspect?

3. Assuming a typical peteoke, what percentage of peteoke, if any.
blended wilh coal may be tired and still meet emission limits?

5. Is the existing CLECO boiler design suitable without major
re-engineering while meeting pexformance and emission limits? Is
another éxisting Foster Wheeler boiler design more suited to this fuel?

The goal is to use an existing Foster Wheeler boiler design in a
replication of a reference plant as that would save Foster Wheeler and
the Owner considerable money and time on this project. Your comments
and projections as to what we can achieve with these coals are greatly
appreciated.

Larry Shell
Vice President & Sr. Project Manager
Stanley Consultants, Inc.
225 JIowa Avenue
Muscatine, Jowa 52761
Telephone: 563-264-6455
Fax: 563-264-6658
-Email: shelllarry @stanleygroup.com

WS10001592
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From: Kathleen Alsup <kalsup@jdconsult.com>

Sent: Monday, January 12, 2009 4:29 PM .

To: Mark Fuller <fullerm@rpsgroup.com>; Joe Kupper <kupperj@rpsgroup.com>; Chris
Stanford <stanforde(@rpsgroup.com™>; Scott Jecker <swjecker(@whitentongroup.com>

Ce: Steve Langevin <langevins@rpsgroup.com>; Shanon DiSorbo

) <disorbos@rpsgroup.com>; Bob Jones <JonesBo@rpsgroup.com>

Subject: FW: Whte Stallion Site Plan - Revised

Attach: 21353x02_wetlands.pdf

See attached revised plot plan for WSEC. Please note this is preliminary. The Stanley folks just
received the actual wetland delineation electronic files today so some of this may be adjusted again.
We'll use this as a starting point to talk at Thursday's meeting. Take a look and be prepared to
discuss how-these changes may affect the wastewater permit and the air dispersion modeling.

Scott — Italked to Larnry this afternoon before | received this file and told him to call you regarding
which areas are not jurisdictional wetlands.

Kathleen Alsup

Senior Consultant

RPS JDC, In¢., 404 Camp Craft Rd., Austin, TX 78746
& Office (512) 347-7588 &= Cell (512) 970-2409
(512) 347-8243 X AlsupK@rpsgroup.com

From: Shell, larry [mailto:Shelllarry@stanleygroup.com]
Sent: Monday, January 12, 2009 3:20 PM

To: Kathleen Alsup; Randy Bird

Cc: Frank Rotondi; Schebler, Steven

Subject: FW: White Stallion Site Plan - Revised

Kathleen -

Attached is a revision in progress of the White Stallion site plan. We have approximated the shapes and locations of the
wetland areas fo start the re-arangement. We moved the coal pile north and reshaped the reservoir. We also have
rotated the coal pile run off pond. Now that we have the actual wetland files, we can show these areas in their actual
locations. We would like to review this drawing during the Thursday conference call. Thanks.

Larry Shell

Vice President & Sr. Project Manager
Stanley Consultants, Inc.

225 lowa Avenue

Muscatine, lowa 52761

Telephone: 563-264-6455

Fax: 563-264-6658

Email: shelllarry@stanleygroup.com

<<21353x02_wetlands.pdf>>

: WS10001763
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McELrOY, SULLIVAN & MILLER, L.1L.P.
Attorneys at Law

MAILING ADDRESS 1201 SPYGLASS DRIVE TELEPHONE
SUITE 200 (512)327-8111
P.0. BOX 12127 AUSTIN, TX 78746

FAX

AUSTIN, TX 78711 FAX
(512)327-6566

July 21, 2010

Via Facsimile (409) 766-3165
FOIA Requester Service Center
Galveston District
CESWG-0OC

U.S. Army Corps of Engineers
P.O. Box 1229

Galveston, Texas 77553-1229

Re:  Application of White Stallion Energy Center, LLC for Section 10/404 Permit
Application; Permit Application No. SWG-2009-00945,

Dear FOIA Officer:

This is a request under the Freedom of Information Act (5 U.S.C. § 552). Irequest that a
copy of the following documents be provided to me:

1. The complete permit application file for the above-referenced Application of White
Stallion Energy Center, LLC, including any amendments or supplements to the
Application.

2. All correspondence to or from the U.S. Army Corps of Engineers regarding the
above-referenced Application of White Stallion Energy Center, LLC.

3. Any documents reflecting the U.S. Army Corps of Engineers’ review of the above-
referenced Application of White Stallion Energy Center, LL.C.

This request includes copies of oversized documents and color for color copies. 1 am
willing to pay the appropriate fees for this request, if necessary, up to a maximum of $250.00. If
you estimate that the fees will exceed this limit, please inform me first.

Thank you very much for your assistance. Should you have any questions or otherwise
need to discuss this matter please do not hesitate to contact me.

Sincerely,

(4

Thomas M. Weber

A-5
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McELROY, SULLIVAN & MILLER, L.L.P,
Attorneys at Law

MAILING ADDRESS 1201 SPYGLASS DRIVE E'ELEPHQNF 1
SUITE 200 512) 527-811
P.0. BOX 12127 AUSTIN, TX 78746

FAX

AUSTIN, TX. 78711
(512) 327-6566

August 11,2010

Via Facsimile (409) 766-3163

Attn: Ana-Valli Gordon

Assistant District Counsel

Freedom of Information Act Officer
Galveston District

U.S. Army Corps of Engingsers
P.O.Box 1229

Galveston, Texas 77553-1229

Re:  FOIA Request Number FA-10-0189; Application of White Stallion Energy Center, LLC
for Section 10/404 Permit Application; Permit Application No. SWG-2009-00945.

Dear Ms. Gordon:

On July 21, 2010, pursuant to the Freedom of Information Act (FOIA), we requested the
following documents:

1. The complete permit application file for the above-referenced Application of White Stallion
Energy Center, LLC, including any amendments or supplements to the Application.

2. All correspondence to or from the U.S. Army Corps of Engineers regarding the above-
referenced Application of White Stallion Energy Center, LLC.

3. Any documents reflecting the U.S. Ammy Corps of Engineers® review of the above-referenced
Application of White Stallion Energy Center, LLC.

The request included copies of oversized documents and color for color copies. It also stated that
we were willing to pay the appropriate fees for the request, if necessary, up to a maximum of $250.00.

On July 28, 2010, we received a response to the above-referenced request. It does not appear that
all of the information requested was included in this response. For example, a number of persons filed
comment letters on White Stallion Energy Center, LLC’s application, but those comment letters were not
included in your response (responsive to paragraph 2). However, the response does not indicate that any
documents were withheld. Therefore, we request that you provide us with any additional responsive
documents not previously provided with the July 28, 2010 response.

Thank you very much for your assistance. Should you have any questions or otherwise need to
discuss this matter please do not hesitate to contact me. :

Sincerely,

-1 7 70
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DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
P. 0. BOX 1228
GALVESTON, TEXAS 77653-1229

REFLY TO
ATTENTION OF

November 30, 2010

Office of Counsel

Mr. Thomas Weber
1201 Spyglass Drive
Suite 200

Austin, Texas 78746

Dear Mr. Weber,

Reference is made to your Freedom of Information Act (FOIA) requests of November 17,
2010 the requested information was researched and reviewed. The processing cost is FA-11-
0023 is $191.00. The cost is for research, review and material reproduced, for FOIA number
FA-11-0023. Please make your check payable to “USAED Galveston”, and send it to my
attention at the above address within 30 days.

In addition, and for future use, be informed that Title 5, U.S.C., Section 552 (a) (6) (A)
was amended in 1997 to increase our FOIA response time {rom ten working days to twenty
working days from date of receipt.

Should you have any questions, please contact me by phone at 409-766-3193. Please -
refer to Freedom of Information Act Request Numbers FA-11-0023 on any future inquiries,

Sincerely,

pon o K L
Ana-Valli Gordon
Assistant District Counsel

Freedom of Information Act Officer
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DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
P. 0. BOX 1229
GALVESTON, TEXAS 77663-1229

REPLY TO
ATTENTION OF

July 28, 2010

Office of Counsel

Mr Thoinas M. Weber
Attorneys at Law

PO BOX 12127
Austin, Texas 78746

Dear Mr Weber

Reference is made to your Freedom of Information Act (FOIA) requests of July 21, 2010
the requested information was researched and reviewed. The processing cost is FA-10-0189 is
$60.00. The cost is for research, review and material reproduced, for FOIA number FA-10-
0189. Please make your check payable to “USAED Galveston™, and send it to my attention at
the above address within 30 days.

In addition, and for future use, be informed that Title 5, U.S.C., Section 552 (a) (6) (A)
was amended in 1997 to increase our FOIA response time from ten working days to twenty
working days from date of receipt.

Should you have any questions, please contact me by phone at 409-766-3193. Please
refer to Freedom of Information Act Request Numbers FA-10-0189 on any future inquiries.

Sincerely,

rop, e K S
Ana-Valli Gordon
Assistant District Counsel
Freedom of Information Act Officer




APPLICATION FOR DEPARTMENT OF THE ARMY PERMIT
(33 CFR 325) OoMB APPROVAL NO. 0710-003

Public reporting burden for this collection of nformation is estimated ta average 5 hours per respense, including the time Tor reviewding instructions,
Searching existing data sources, gathering and maintaining the data needed. and completing and reviewing the collection of information. Send
comments regarding this burden estimate oF any other aspect of this collection of information, including suggestions for reducing this burden, to
Department of Defense, Washington Headquarters Service Directorate of Information Operations and Reports, 1275 Jefferson Davis Highway, Suite
1204, Arlington VA 22202-4302; and to the Office of Management and Budget, Paperwork Reduction Project (0710-003), Washington, DC 20503,
Please DO NOT RETURN your form to either of those addresses. Completed applications must be submitted to the District Engineser having jurisdiction

aver the iocation of the proposed activity.

PRIVACY ACT STATEMENT

Authority: 33 USC 401, Section 10; 1413, Section 404, Principal Purpose: These laws require permils autharizing sctivities in, or affecting, navigable
waters of the United States; the discharge of dredged or fili materiat inte waters of the United States, and the transportation of dredged material for the
purpose of dumping it into ocean waters. Routine uses: Information provided on this form will be used in evaluating tve application for a permit,
Disciosure: Disciosure of requested information is voluntary. If formation is not provided, however, the permit application cannot be processed nor
can a permit be issued,

One set of original drawings or good reproducible copies which show the lotaticn and eharacter of the proposed activity must be attached to this
application {see sample drawings and instructions) and be submitted to the District Engineer having jurisdiction over the proposed activity. An
application that is not completed in fult will be retumed.

(ITEMS 1 THRU 4 TO BE FILLED BY THE CORPS)

1. APPLICATION NO. 2. FIELD OFFICE CODE 3. DATE RECEIVED 4, DATE APPLICATION COMPLETED
GG ~20eF - DTS SEP 9 8 2009
) (ITEMS BELOW TO BE FILLED BY APPLICANT)
5. APPLICANT'S NAME 8. AUTHORIZED AGENT'S NAME & TITLE (an agent is not required}
White Stellion Engrgy Center, LLC Scott W, Jecker - President
6. APPLICANT'S ADDRESS 9. AGENT'S ADDRESS
1307 Waugh Drive #3885 3413 Hunter Road
Housion, Texas 77018 San Marcos, Texas 78668
7. APPLICANT'S PHONE NUMBERS WITH AREA CODE 10, AGENT’'S PHONE NUMBERS WITH AREA CODE
a, Residence a. Residence
b. Business 7 13-523-0303 b. Business 512-353-3344
1. STATEMENT OF AUTHORIZATION
A -
} hereby authorize Scott W. Jecker to act in my behalf as my agent in the processing of this
applicatior: and to furnis request suppiemental information in support of this permit application,
% 1777 foz3 07
7 TTAPPLICANT'S SIGNATURE DATE

NAME, LOCATION, AND DESCRIPTION OF PROJECT OR ACTIVITY

12. PROJECT NAME OR TITLE {see instructions)
Whits Stalfion Energy Center {(WSEC)

13. NAME OF WATERBODY, [F KNOWN (if applicable) 14. PROJECT STREET ADDRESS (if applicable)

Celorade River

15. LOCATION OF PROJECT

Matagorda TH
COUNTY STATE

16. OTHER LOCATION DESCRIPTIONS, IF KNOWHN (see instructions)
sdils Marker 14 of ihe Colorade River, N 28 80°27.78" W 88 60 44177

17. DIRECTIONS TO THE SITE

Fram the infersaciion of State Righway (SH} 35 and Sk €0 in Bay City, Texas. foliow SH 80 south for spproximately 3 miles.
Turn riohi (southwast) onle Ceunty Roe 2d {C } 28683, Foilow CR 2688 far approximately 7.4 miles. Tumn right {west) }onte

arivate road winin proposed project erea,

R S

ENG FORM 4345 — ONLINE CESPK-CO-R




18, NATURE OF ACTIVITY (Description of project, include ali features)
%mc!unes the consiruction of ciean, low emission, solid fueled power plant, ransporiation corridors, barge dock facility
ther associaled faciliies (Figures 2-14).

Profec
and o

19, PROJECT PURPOSE (Describe the reason or purpose of the project, see instructions)
WSEC's purpsse i3 1o supply basa lead power genaration into the Scuthern and Houston zonss of the ERCOT {Texas)
power reg'or These sub-areas have long been opsrmaiing at prograssively higher record paak load demands and powsr
prices, There ia a growing critical need for low cost power generation to supply this demiand over the next 30 years,

USE BLOCKS 20-22 IF DREDGED AND/OR FILL MATERIAL IS TO BE DISCHARGED

20. REASON(S) FOR DISCHARGE
Consiruction of low emission power piant, rallroad fine, and barge dock facifity.

21, TYPE(S) OF MATERIAL BEING DISCHARGED AND THE AMOUNT OF EACH TYPE IN CUBIC YARDS

2 Cuifall Struciure Aprons - concrete rin rap = 15 cuble vards
2 Barge Facility Suppons - sheat piling and concrete = 5800 cubic yards
Piant Site Construction - base matedal and concrete = 13120 cubic yards (sslimated)

22. SURFACE AREA IN ACRES OF WETLANDS OR QTHER WATERS FILLED {see instructions}

Section 10; 0.016 acres
Seciion 404: 8,133 acras

23, 1S ANY PORTION OF THE WORK ALREADY COMPLETE? YES O NO {F YES, DESCRIBE THE WORK

24. ADDRESSES OF ADJOINING PROPERTY OWNERS, LESSEES, £TC. WHOSE PROPERTY ADJOINS THE WATERBOQDY (If more than
can be entered here, piease attach a supplemental fist}

See attached list,

25, LIST OF OTHER CERTIFICATIONS OR APPROVALS/DENIALS RECEIVED FROM OTHER FEDERAL, STATE, OR LOCAL AGENCIES
FOR WORK DESCRIBED N THIS APPLICATION

AGENCY TYPE APPROVAL* IDENTIFICATION NUMBER DATE APPLIED BATE APPROVED DATE DENIED
TCED Ajr parmits 88088, PED-TX-1180. 05-08-2008 Fing!| Draft issued
HAP 28, Pal2s

TOEG Wasiewaisr G2-20-2008 Fending

+ Would inciude but is not restricted to zoning, building and flood plain permits.

2B. Application is hereby made for & permit or permits to authorize the work described in this application. | certify that the information
in this appﬁcation is complete and accurate. [ fun_her certify that | possess the authority to undertake the work described herein or am

L -/;;f &3 : -
‘?~23 -0 s SIS J-25-2]
DATE ! /S}:N/yfmﬁ OF AGENT DATE

The application must be signed by the person who desires to undertake the propased activity (applicant} or it may be signed by a duty
authorized agent if the statement in block 11 has been filled out and signed.

18 U.5.C. Section 1001 provides that: Whigever, in any manrner within the jurisdiction of any department or agency of the United
States knawingly and will fuily falsifies, conceals, o covers up any trick, scheme, or disguises a material fact or makes any false,
facticious, oF fraudulent statements oF reprasentations of makes or uses any false writing or document knowing same to contain any
False, fictitious or fraudulent statements of entry, shall be fined not more than $10,000 or imprisoned not more than five years or both.

ENG FORM 4345 — ONLINE CESPK-CO-R
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IN THE MATTER OF § BEFORE THE STATE OFFICE
WSEC ENERGY CENTER, L.L.C. . §
APPLICATION FOR ATR QUALITY § OF
PERMIT NOS. 36088, HAP28, PAL26, §
AND PSD-TX-1160 § ADMINISTRATIVE HEARINGS
TABLE OF CONTENTS
PROPOSAL FOR DECISION
I INTRODUCGCTION et cseeverssrressierrsassssssamssssesstassssssssssssses sannssassnsres sosssissossmnmesssssosssessansnes 1
I, PROCEDURAL HISTORY crorioiceceeireeervescstesssrserssssssressssesssnsesessssessssassses assssssassestssasannce 2
I, OVERVIEW OF THE AIR QUALITY REGULATORY SYSTEM ....coouvrmsrrescecerersneees 3
A. TeXas Cleanm ATE A G iririerieertevresesirssarssasseresrtssasssrasessrrssstesssssesssssssansses sssors sassansssessssns 3
B. FeBeral Clean AL Al immsicaiocesrteiesssassesceessvsstesseessesessasassrsnes snsaentaressessssssirrasreeseteesans 4
1. PSP PEITRIL cvrverrreccmirietenississsinsessorensssssssosssssssersssssne v veesssntsasassssssmsmnsassnssssnranssnsers 5
2. FHAP PEITIIL covvvrvericirsssssnesesisssssmmcmassssssssisssssssssssassonsasssssssnnessesssesensssnensssasnsssssssnssnss 6
3. P AL POIBI o iieereceteinrcrrsccstervrensrnsssversnansesssssses nsnnnsbasses sebanssssssesbatsssnsissnnions [

1IV. OVERVIEW OF THE APPLICATION .ocimiiticstiiitsesiisesncscerrssssssansesssssssssassassas T

A FACKHHEIES «veeverniiiraiivnriirevirerisiesttiesbbrsatoesssssesasssasansensassoressersnnsnssossss snsnsosessssrs sessesnessesresansnne 7
.
B. EMUSSIONS 1rvvvvrsrsnssseressssssssnsnnes reeEieEeesAabesNaYRRESEASOaTRRS At bR R b er e bernenr et ean s rabrars Saes st nes nnnaanenes 9
C L i 10
. BLATLOM 1oiciiciinniiiaraiessirrsrsersrssanrssrsrmstrnassorenensersresssbreesenessassssnssssesnssrsonnsosnennsssssessssssrsbonens

VI. WSEC’S MULTIPLE PROPOSED SITE PLANS .....ooorecerreccerressrmaseernnienssassassens 11
VIHL. OZONE MODELING ....oootiiiicnsnsonmmensisnnssssersssosssissnsssssssesssssnsessssessssenssesesnsess 14
A. Required Use of Appendix W or Draft Ozone Procedtres .....ccvvmrrennnsnssenssevssenen 15
B. Empirical Kinetics Modeling Approach (EKMA)....ccovevceneeas vrvessnesrssbase bbb ssstssbesnnas 17

Exhibit B
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® whether WSEC’s ozone modeling met the requirements of law;

@ whether WSEC properly used PMy; as a swrogate for PM 5;

e whether WSEC’s air dispersion modeling properly reflected the requirements of
state faw;
e whether WSEC properly evaluated the project’s potential for adverse effects on

public health or welfare;
e whether WSEC properly conducted the BACT analysis;

] whether WSEC properly conducted the MACT analysis;

° whether the ED’s inclusion of Special Condition 45 in the draff permit was
proper;

® whether the inclusion of a CEMS is required for the evaluation of PM; and

¢ whether a PAL permit is permissible under the Texas SIP?

VI. WSEC’S MULTIPLE PROPOSED SITE PLANS

The first of the issues raised by Profestants was whether WSEC intended to build the
facility as shown in the proposed site plan in the application. At the opening of the hearing,
Protestants moved to dismiss the WSEC application or to continue the hearing. Protestants
argued that this prehearing relief was required because WSEC had filed with two different
regulatory agencies three different proposed site plans for the same power plant. Protestants
alleged that the inconsistencies among the site plans undermined WSEC’s assertion that the site

plan in the application was the facility that WSEC intended to build.

‘The three applications for which WSEC filed site plans were: the current application for
the four Permits, an application for a wastewater discharge permit (also filed with the
Commission), and an application for a dredge and fill permit (known as 2 “404 permit” and filed
with the United States Army Corps of Engineers (Corps)). WSEC filed the current application in
September 2008, the wastewater discharge permit application in February 2009, and the 404
permit application in September 2009. The three site plans vary the locations of different parts
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of the plant. The major difference was the site of the materials handling area of the proposed
plant, including a railroad dumper building, a railcar site, a truck site, conveyors, and material
storage piles. WSEC identified each of these elements as an emissions site in its air modeling

Study_36

WSEC filed each of the three applications under oath but made no effort to harmonize the
different versions of the site plans. About a year before the hearing, WSEC officials exchanged
emails about the differences. The officials also sent the emails to the three experts who were to
testify for WSEC in this proceeding. At the hearing, WSEC’s experts were unable to provide
WSEC’s reasons for filing the different site plans. Profestants argued that the public had a right
to understand and comment on the alternative sites. By the time the hearing had convened, the

public comment period had long since passed.

In response, WSEC asserted that the site plan for the current application, the first fo be
filed, had not changed. Frank Rotondi, the chief executive officer of WSEC, testified that
WSEC was “fully willing to comply in every respect with construction of this project according

737 When asked about WSEC’s intention to revise the site

to [the application’s filed] site layout.
plans for the other two applications, Mr. Rotondi admitted that it had not yet notified either the
Commission or the Corps about the possibility for changes. When asked about the process by
which WSEC had decided to file three different site plans for the same power plant, Mr. Rotondi
explained that the site plans had been filed without the approval of WSEC’s development
commitiee. Mr. Rotondi’s responses failed to explain how the filings could not have been
authorized by WSEC since the WSEC development committee included WSEC’s top two

management officials, Mr. Rotondi and Randy Bird, the company’s chief operating officer.

Protestants asked that the WSEC application be dismissed or that the hearing be
postponed until the site pian issues were resolved. In raising these issues, Protestants relied on

TEX. HEALTH & SArETY CODE ANN. § 382.0291(d}, a statutory prohibition against an applicant’s

36 Rotondi, Tr. [ at 87.
7 Rotondi, Tr. I at 78.
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making amendments to an apphcation after the 31%' day before the day before a public hearing on
the application is scheduled to begin. Protestants’ position was that WSEC’s most recent filings
at the Commission and with the Corps had revealed WSEC’s intention to build the power plant

using a site plan other than the one filed by WSEC with this application.

The ALJs asked the ED to clarify whether, under the Commission’s policies, WSEC’s
simultaneous filing of multiple site plans would require WSEC to file an amendment to this
application. The ED explained that the Commission’s policies would require the filing of an
‘amendment only if the applicant were proposing a change in the amount or types of emissions.
A restructuring of the site plan generally would not require an amendment. But, the ED went on
to explain that the decision ultimately would have to rely on “a case by case review based on the
facts.™?

At the hearing and in briefs, WSEC argued that these matters did not require an
amendment or even rise to the level of a legal issue. WSEC asserted that it had proposed no
changes to any element of its application. The Commission’s direct referral of the case to SOAH
meant that WSEC was required to prove the elements of only this application, precisely the
action in which WSEC was engaged. WSEC also argued further that the differences among the

three site plans were meaningless with respect to the potential impact of the emissions of the

proposed power plant.

We found that no Commission rule of procedure or policy directly addressed the issue.
In their absence, we ultimately relied on two points to deny Protestants” motion. First, the
Commussion had referred this application to SOAH for a contested hearing on the merits of this
application. Second, Mr. Rotondi testified that WSEC intended to build the facility as stated in
this application. Although we were concerned about WSEC’s actions in filing other site plans,
we concluded that those actions did not change the facts that led the Commission to refer this

case to SOAH. If WSEC intended to build the proposed facility as shown in the site plan in this

® Counsel, Tr. 1 at 32-36.
*¥ Counsel, Tr. I at 34,
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application, then Protestants’ concerns did not rise to the level of a legal basis for continuing the

hearing.
VII. OZONE MODELING

Ozone is one of the criteria pollutants for which EPA has set a NAAQS.” But, unlike
most other pollutants, ozone is a byproduct of two other pollutants, VOCs and NOy, instead of a
direct emigsion. These ozone precursors combine to produce ozone in the presence of sunlight,
but the details of the formation process are poorly understood. More confusingly, some
combination of these conditions may actually eliminate ozone from the atmosphere, leading one

expert witness to describe the process of ozone formation as “peculiar . . , [and] nonlinear.”"'

Although EPA does not require an applicant to predict the amount of ozone that a
facility’s emissions will produce, EPA does require an applicant to model the ozone
concentrations in the county in which the applicant proposes to build its facility. To assist an
applicant in the modeling process, EPA has published “Guideline on Air Quality Models,”
otherwise known as Appendix W.* An applicant that relies on Appendix W must consult with
EPA’s regional office to determine the most suitable approach in estimating the impact of

individual sources.

In the alternative to relying on Appendix W, a Texas applicant may use a Commission-

published document, “Air Quality Modeling Guidelines,” that includes the Commission’s Draft

0 See 40 C.F.R. 8§ 50.9 and 50.10.
' Tran, Tr. IV at 992.

# 40 CF.R. Pt 51 App. W (July 1, 2003). Appendix W is an appendix to part 51 of title 40 of the Code of
Federal Regulations. It is an EPA guideline that recommends air quality modeling techniques for federal, state, and
local air quality entities. Appendix W applies only to criteria air pollutants and is intended to be used in judging the
adequacy of modeling analyses. The appendix was first published in April [978 to satisfy the requirements of the
FAA by specifying air quality models. It provides a common basis for estimating the air quality concentrations of
criteria pollutants nsed in assessing control strategies and developing emission limits.

¥ 30 TAC § 116.160(d).
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Polluiant Performance Standard Compliance Demonstration
(Ib/MMBtu) Period

HCI (coke) 0.06013 3-hour average

HCI (coal) 0.005 3-hour average

HF (coke) 0.0004 3-hour average

HF (coal) 0.0003 3-hour average

SIGNED July 2, 2010.

LA e

PAUL D. KEEPER
ADMINISTRATIVE LAW GE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

‘KERRIE JO QUALTHROUG
ADMINISTRATIVE LAW JODGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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IN THE MATTER OF STATE OFFICE OF

)
WHITE STALLION ENERGY )
CENTER, LLC, APPLICATION )
FOR AIR QUALITY PERMIT )
"NOS. 86088, HAP28, PAL 26 )
)

AND PSD-T¥-1160 ADMINISTRATIVE HEARINGS

HEARING ON THE MERITS

WEDNESDAY, FEBRUARY 10, 2010

BE IT REMEMBERED THAT at 9:20 a.m., on
Wednesday, the 10th day of February 2010, the
above-entitled matter came on for hearing at the State
Office of Administrative Hearings, William P.
Clements, Jr., Building, 300 West 15th Street, Room
404, Austin, Texas, before KERRIE J0 QUALTROUGH AND
PAUL KEEPER, Administrative Law Judges, and the
following proceedings were reported by Evelyn Coder
and Suzanne Zimmer, Certified Shorthand Reporters of:

Volume 1 Pages 1 - 280

-

KENNEDY REPORTING SERVICE, INC.
512.474.2233

Exhibit C
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FEFASINTEL

PR E XK FYHTN N 1 PROCEEDPINGS
3 Vr. Brla Grotes
Ve Fatalek bva 2 WEDNESDAY, FEBRUARY 10, 2016
i (R ETIYIN] 3 {9:10 a.m.)
AL T Teqea
5 ERTYR ) 4 JUDGE QUALTRCUGH: BAll tight, Are ¥e
Fazzley Toada 1L
3 IaTaghizar BLBTBIISS = Haas ELR.E34.322 5 ready to go en the xecoxd?
ALY PR Tod (TS [P ! - -
B Ferlvetva s [ All right. This is Docket lo. SOM
P AILUAGUE 29 B3 e DL 7 Docket MWo. 582-03-3008, TCEQ Docket Ho. 2009-D283-ATR,
F} oo Esgls By gl
By CRagation e 8 in the catter of Khite Stallion Energy Center, LLC,
113 133 £33 Xotealo Sreesk
Aates 231 % applieaticn for Adir Quality Pernit Nos. BE0BS, HAR20,
t Aatrhe, Tenss MM
Intkatn N0 K - T 2L 101 16 PAL26 and PSD-IK-1169.
" erthy haznrlbazls 11 My nsre is Hexrrie Jo Qualtrough, Itn
drefearlniises i 1 lenegelti.zey
] 12 the Rdsinistrativa Law JTudge in this patter, With rme
3 INARTUNDL CEHME 10D, D
n 13 today is Judge Paul Keepar. ¥¢ are presiding over
K. Tt=ar B Tikar
i e, Fas1 %, lotgd 14 this akter,
HiTLEdh SALTIMN 4 MLz
L 101 Tyrglies Eafea 15 If T could please get the parties to
Aale= 233 16 nake an appearance, state their naxe for the record
17 Raztley Tannr Taded
Yelogiiciz ME2LIATAILL — Fazs MEEI27.6364 17 #nd whether they are ready te proceed, starting uith
13 il trdarfiminos
18 the appiicant,
i - N
F [ ECTAFT CIRICTE, OF 8 TLob) €ahENsIay 1% HR. GROTEM: Moraing, Judge. 1'm Erle
1T ENAPAIENIAL QUAITH: 26 Groten herae for applicant, white Stallion Energy
1) K. Earhar Everlrga
Keo Eaafaste frza 21 Center. T'11 let my co-counsel kntroduce hinself,
21 123€2 Farl ¥ Clecle
Bistdleg A 22 And ue ate prepared to proceed.
¥ Farti=, Tarzs 435} : Y
Telaghoonn AL2,303,400) = Tard BELDASE 3 WA. TEE: Ny nane is Patrick Ree,
a #rahs bebarriives hshiid 24 attorney for White Stazllion Enaxgy Center,
YA TR ta.Ly
13 25 HR. GROTEM: Ik appears, Your Honox,
1 APPEARANCES — CONTINUED 1 that #i¢ are skill --
2 FOR THE OFFICE OF PUBLIC TUTEREST COUNSEL OF THE TEXAS 2 JUDGE QUALTROUGH: Mot working.
MTSSTON O K i T IT
. COMISSION ON ENVIRORGHTAL QUALITY! 3 MR. GROTEN: ~- rot tezribly loud.
T
e, Scatt Husphrey 4 JUDGE QUALTROUGH: Okay.
I Attorney 3 MR, GROTEM: But if we can &ll hear each
12100 Park 3% Circle 6 other, I'd suqgest we carry on.
5 Bufilding F 7 JUDGE QUALTRQUGH: Okay. ILeb's start
T 78753
Austin, Texas s 8 with EDF, Environrental Defense fund.
[ Telephone! 512,239.0574 ~ Faxi 512,239.6377
. .o \ 1 -
enall: shuzghrelteeq.state.tx.us 3 HR. GEBER: Thank you, Judge. I'n Ton
7 10 eber with the MeElroy, Svullivan § Hillexr firn,
8 11 Hyself and Paul Fough are here on behalf of
8 12 Environtental Pefenss Fund, Inc. We're ready to
:i 13 procesad.
12 14 JUOGE QUALTROUGH: All right. Go ahead,
13 15 sierra Club.
14 16 H5, MANSURI: Good morning, Judges. My
15 17 naune lg Eayla Mansuri., I™m here with ca~counsel
i: 18 cChristina Mann, Ke're with the Environzantal
18 19 Integrity Projact, and we represent the Sierra Club
19 20 and the Mo Coal Coalition in this catber. Wa're ready
0 21 to procead.
21 22 JUDGE QUALTROUGH: A}l right. OPIC?
:; 23 MR, HUMPHREYT Good rarning, Your
21 24 Honors, My nare is Scott Hurphrey here on hehalf of
25 25 the Office of Fublic Interest Counsel of the TCEQ, and

KENNEDY REPORTING
512.474.2233

SERVICE, INC,
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RO M A N R R b e e e

I'n ready,

JUDGE QUALTROUGH: Ckay. ED¥

MR, RARRISON: Good morning. Booker
Harrisen and Ben Rhes, TCEQ office of legal sexvicas,
We're here on behslf of the Executive Direster,

JUDNGE CQUALTROUGH: Okay. Are there any
prelininary patteras that ve need to sddress hefore we
take a witness up?

MR, WEBER: Yes, Your Henor.

JUDGE QUALTROUGH: Okay.

MR, KWEBER: If X ray, FEnvironcental
Defense Fund csce across some docunents beginning
Surnday ard continuing.into Monday. These ware -~
these ave pernit applications filed by the appliicsnt
with the water quality division of the TCEQ.
ihey'te -- it's a uastewater dischargs peralt, ard
also an application for a 104 dredge and fill pernit
filed with the U.35. Ay Corps of Englneers. Both of
those applications were filed subseguent to the
spplication at lssue today «+ or the applications at
issue btoday.

As part of the application that ue are
dlscussing today, there is a site plan attached to it.
And that afte plan was fipst filed wilth the agency
back in Septerber 2008, It shsws, arong other things,

WD T M A e N e

N AR M R N R e e g

irpacts on Wetlands, specifically -~ or primarily
forested wetland, And so those chenges were pade in
anticipation of the 404 pemit filed in Septenber of
2003,

The wastewater discharge parnit, by the
Way, Was flled in Febrvary 2009} air persit quality
application, Septemher 2808, and the alr fmpacts
analysis portion of it in Pacezier 2008 and
Fehruary 2909,

Hut the effeat of changirng the site
plan, roving 22 out of 56 enlssions points, sone
bundred of peters; 1s that the modeling that the
applicant used -~ dispersien rodeling that the
applicant used to predict its lopacts is based on a
site plan that they've now sutoitted to other
agencles, certiffed to other agencies as the true and
correct site plan, but it's different than the site
plan that they cextified as true and cozxrect in the
air guality applicatlon.

JUDGE QUALTROUGH: Okay,

MR. $EBER: 1fow, the rotlon Is baing
reised new because, again, I gat copies of thege
parait applications on --

JUCGE QUALTROUGH: Whak ie the rotion?

MR, WERER: %he motion I8 & motion te

W OB e I A L R e

10
11
12
13
14
15
16
17
18
1%
20
23
22
23
24
25

the lecation of 56 different particulate eniasions
points, which are all referenced in the application,
It's from those points that they calculate or predfet
ground-level concentrations of the pollutants eaitted
From the plant and the icpacts related te those
enlssions.

Welil, since White Stallion filed its air
quality permit application, it's filed, 1like T
indicated, the wastewater distharge permit application
and a 404 peralt application. 7he wastswater
discharge application was prepaved and subnitted on
ehalf of fhite Stzllion by the saxe set of
constltants that worked on the -- or at least the sare
coxpany that worked as consulbants on this
application, and it was cortified ~~ signed and
certifled by Randy Bird, ¥hite Stalilon's chief
operating officér,

The discharge peimit and the 404 perit
shew a2 couplately different site plan, ab least as it
relates to the entire western hslf of the plant. =ng
it shows at least 27 of the 56 partieculate emissions
points as being dapicted at a different Iocation in
these subsequently Ffiled peinft applications,

Iealls produced by the spplicant show
that the chenge in the skte plan was dona ta reduca

WO W o e W R

AN N W R N R e e e e P
[ - - S~ S R I - I A O O 4

disalss, or in the alternative, a motlon to rexand.

The applicatlon on file ls not the
application that thayfve now subsequently sworn to and
attested 1s the site plen in these other applications.
And I have & series of exhibite I would like to offer;
all public recoxds or decuzents prodeced hy the other
side, that sheyrs weTre talking sbout & site plan that
they've now said is not thelr current site plan.

ind we have not had a chanca to review
this site plan, wodeled ealssions froa that site plan
ar do any kKind of snalysis on it, and they've had it
and krowm abopt it, And thelr consultsnts in this
case have known about 1t for over & yesr, and they'‘ve
subnitted to you tadsy, and ere about te¢ ewear to
thelr prefiled testireny, that thelr site plan that
they'va submitted to you as part of thelr application
is true and correct.

Before they do that, I think it's
incumbent upoh me to ralse this new fssue with you, I
apologize for the fact that it's the first thing we
have to deal with., But, ggain, this issue caxe to ny
attention Sunday night.

JUDGE QUALTROUGH: Okay. MHr. Groten, do
you have & responsa?

MR, GROTEN: I do, Your Bemor. The

KENNEDY REPORTING
512,474,2233

SERVICE, INC,




VOLUME 1 SOAH: 582-09-3008

WHITE STALLION (02-10-2010

10 12

1 project at issue in this case is the project that is I therg's a raason they changed the site plan. They had
2 represented fn the &ir perait applicatien, and that is 2 an original site plan, the one they subattbed to the
3 the project for which any pernit granted by the 3 air quality division, but then they changed it for the
4 Cornission for White Stzllion -~ those are the 4 404 pemit,

& representations to which we will be hald. 5 They changed it because theyire trylng
6 T¢ the extent that there are chakges, 6§ to veduce Irpacts to wetlands, and reduce the arsunt
7 then whataver reviews are sppropriate to change it 7 of nitigation efforts that they'll have to do. And

8 down the road, that will occur. If instead the design 8 there's a reason behind why they roved i, and like ¥
9 reeains unchanged, then obviousiy there would have to § sald, it's eavad 22 out of 56 ealgsiong points, and %
10 be conforming changes nade in the other applications. 10 woutd like the opportunity to ga through and show

1k These are things that are £luid, a normal part of 11 those ta you, show that the motlon has morit and ask
12 developing & large-scale project, and there's 12 that this bedy dismies this application so that they
13 absolutely no basls ta disniss because we will aimply 13 can ~- they should withdraw it, but you should disniss
14 get the pernit that i& represents -- that is i{ this spplication becausse we don’t Know what the site
15 consistent with the representations that wera rade in 15 plen iooks like.

16 the application. 16 JUDGE QUALTROUGH: Does the Executiva

17 As far as Hr. Weber's efforts to 17 Dizector have a position on what would - well, let ra
18 interject evidence of what's in othor applicatioems, 18 ask you a question. What swould happen -- I think I

19 those are nat the applications that are on trial ir 19 already know the arswer. If we issus this porsit
20 this matter, And g6 his potion to disniss is, 20 based on this site plan, and then they have to wvake
21 frenkly, reritless. We are golng to get a pemnit, 21 rpodifications later on down the road to conform with
22 assuning & decisfon is rade to issue it, consistent 22 their 404 pernlt ap and their wastewater ap, would
23 wulth the representstions thab are made in the air 23 they have to come back in and rodify the pernit —- aay
24 peruit application. 24 perelt that pay or may not be -- that nay he issued in
25 JUDGE OUALTROUGH: Okay. 25 thls procasding?

il 13

1 MA, WEBER: Judge, If I pay -« AT T 1 HR. HARRISON: Hell, tha pernit -- 1

2 could step you through and make ny presentation in 2 rean, we review tha pernit based on the

3 support of ny otien, I think you*ll see how it's 3 representations they have nade.

4 oxtrezely relevant and how they ara naking different 4 JUDGE QUALTROUGH: Right,

5 yepresentstlons sbout vhere enlssion sources are to s MR, RARRISOH: And o the peroit would
& difforent agencies, ond there's no pelnt in going € ba issued based on those representations. If, for

1 forward teday at all, ? wvhatever reasen, the applicant had to core in for zn
E: The alr quality division has not seen, B arendrent or whabtever later on doun the road, that

9 to the bast of ny Enowledge, the rovlsed site plan 5 yould be subject to the -~ you knew, subject to

10 that they hava sworn to and certified undar penalty of 10 standard rules that they tould have to ceze in and

11 law as trye and cerrect. 11 apply for an scandrent and get the acendsent to pake
1z JUBSE KEEPERY Hawe the other parties 12 whatever change bthey needed to pake.

13 had enr vpportunity to review these docuxments? 13 JUDGE OUALTROUGH: Right,

14 HR. MERER: I produced the: as soon as I 14 MR, WEBER! Bul, Judge, I lose ny

15 got then, but it's their docurents. T rean, these are 15 cpportunity for hearing in that instance, an

16 all docuzents that are in their Flles and thelir ssze 16 opportunity to contest bhe lupacts based on the new
17 eonsultants. 17 enissions points.

18 JUDGE KEEPER: But I nean averybody 18 JUDGE QUALTROUGH: fThere's no

19 else, 1% contested-case hearing on an azendzent to an air

20 MR, WEBRR: o, I produced thes., 1 20 pormit?

21 don"t krow 1f they've had a chance to revisd thea or 21 MR, HARRYSON: Hell, it ~- oxecuss kg,
22 not. We were Bates labeling frantically yestexday and 22 Depending on how it Ls framed, it generally would be
23 producing as fast as we could. 23 subject to public notice with some s-=all exceptions.
24 And, vou hnow, Mr. Groten s saylng, 24 MS, MANN: And, Yeur Honer, on that
25 FRell, ue can change these other applications.™ Hell, 25 polnt -- this s Christina Mznn for Sierra Club and Ho
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I Coal coalition. 1 batloen, or at the wvety, very least, this has to bhe

2 it would create a situation where we 2 srended. But this proceeding as e stand here would
3 would have to litigate whether or not thare was right 3 have to stop if there really has bean a change.

4 to public pattbicipation on an issue that we currently i MR. GROTEN: May I «~ I'm sorry.

5 havae a right to participation on. And so if thera are L] HR. WEBER: And I also would like to

6 two or three different site plans for the sace § pake a cozment.

71 factlity thet have been sworn te in an application, 7 JUDGE QUALTROUGH: I'n sorry. Say that
8 efther in front of TCEQ or a fedaral sgancy, I don‘t & again.

9 sgee how it's not relevant to see which site plan ws're ] HR., WEBER: I would like bto make another
10 actually talking absut. 10 coxment, 1£ I may,

hi 3 And if there 1ls a change, than thosa 1n JUDGE QUALTROEUGE:  Okay,

12 chenges ara certainly relevant in this particulaz 12 MR, WEBER: First off, there's no

13 proceeding that wa're at today because, again, we're 13 guaranteo that we'll gat an opportunity for & hearing
14 going -~ I understend what He. Groten ds saying, they 14 becauvse it could be an axendzent. 1Tt could be a

15 can come in later to canforn the application snd then 15 pernit alteration. We don’t know what the process

16 possibly subject the hearlrg to newt public 16 will he,

17 partleipatien, or the public may kave to Iitlgate the 17 Secondly, there's also no guarantee that
18 xight to do that, a right that we already have today. 18 they will fix or axend the ropresentations they've

19 So it pits us in a -- 1t puts the public 13 pade to the Aray Corps of Englnesrs or the water
20 in a positicon of not understanding what 1s actually 2¢ quality division of the TCEQ, and if it is, In fact,
21 heing proposod, of having nultiple representations of 21 their intent to mltigate and linlt fppacts on
22 patentfally different site plans, and it's soxething 22 wetlands, then what they have sworn to you teday and
23 that we've here ond wa ¢an at least address that lssue 23 what they plan to offer into evidence is not valld,
24 first and then decide how to proceed, but at a 24 It's not truthful,

25 pininua, T belisva we should address that issue, 25 How, thera‘s a statutory proviglen,

15 17

3 MR, HUMPHREY: Hay 1 also respond, Your 1 It's 382,0281 of the Health ard Safety Code, Taxas

2 Honer? 2 Clean Alr Act., 1t says that Lif 1t's neceasary ta

3 JUDGE QUALTROUGH:  Yes. 3 aze¢nd an application within 31 days of the hearing

4 HR. HUMPHREY: Thank you, WKhen 4 on -~ of a public hearing dn this case, then that

% Mr. Groten was paking his response, he was saying he's 5 application should he sent back and ga through the

& basically standing behlrd the pereit that's here, and 6 procass again: be subject to notice, he subject to

7 IF they have te arend 1t, they have to smend Ib. He 7 capaent, he subject to raview by the aiz quality

8 did not get to the core of the rotion, which ia, did § diviglon, They haven't seen what the applicant plans
% he change the site plan, % ta do, HMHeither have we, and nefther have you.

10 And T think that's a vary afgaificant 10 That's exactly vhat we're doing, is

11 thing, bzcause if the answer is, *Yes, wa changsd the 1) we're going through a hypothetical that thoy‘ve

12 site plan,” it would be OPIC's position that to go 12 represented to other agenclies they intend to change.
13 through a hearing on the old sita plan is & very, very 13 JUOGE QUALTROUGH: Mre. Groten?

14 significant waste of tive and resources for your %) MR, GROTEH: It ks -~ it would he the
13 agency arnd by agancy and all of us vho are here 15 first large-scale industrial project -- grass roots
1€ because then we have to cone back and relitigate the 16 projeck development In history that did not underge
17 actual site plan. 17 consideration of evolution in its deslgn during the
18 And if it's true that the site plan has 18 covrse of a multi-year developzent precess,

18 changed, what we would really be doing here is 19 tt is possible that the designs ~- that
20 1litigating & hypothetical application. If there is a 20 soze of the ayout changes -= srd there's na change in
21 chenge in site plan, it does not nake any sense for 21 equipzent. Thera's no change In facilities. It's
22 a1} of us to sort of march forward in this when we 22 Jusy thera were sone -~ appareéntly soze changes nade
23 kmow there wonld bs a ¢hange &bt the end. $o if, in 23 1in the locatiens of various material hardling
24 fact, what Hr, Weber has sald £5 tzue, that the 24 facilities and o forth that ray or may not be the
23 gnissien peints have changed, I would conecur ulth his 25 flnal des_ign, and 1 can probably assure you, Your
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1 Honors, that the alr -~ the representations in the sir 1 JUDGE QUALTROUGH: Mr., Weber, why don't
2 pernit applicatien that have been before TCEQ and are 2 we go this way. ¥hy donr't you distribute yaur
3 new before you, they'll ¢hange yat again before thia 3 Inforeation, let everybody see &t. Let the ED staff
4 project is ultinately started. It is universal in 4 sea it. 1 mean, Lf you're just roving the naterisl
5 projecks of this kind £o sée ¢hanges -- as-built 5 handling locations -- I pean, we don®t know the scope
$ changes wade. ¢ of the proposed changes, and to ke honest with you, I
7 This pay or may -- the woving around of 7 don't seé how anybady could ever gel 4 parnlt issued
8 storage piles pay or may not he apang then, but to sfay 8§ if everything has to mateh,
4 that just because there has been some reconsideration L] I pesn, youfve got -- this pernit is
16 of facility locations that wa have ko stop and send 10 going forward, and the applicant is making
11 the project again, we would nevar get a project built 11 representatlons regarding these enlsslons. And, vyeah;
12 uader those clrcmstances, 12 there's other faderal psrnits khat he's going to have
13 knd 50 We, White Stalllien, fully 13 to obtain; federal, state, whatevar other
14 understand that the appiication -- the pemit that we 14 authorfzations they'll meed. So sozething his got to
15 get will bind us to the representatlons that are nade 15 go flrst, and, yeah, thora may be chenges to the
16 in it, and to the extent that those have to be 16 layout.
17 changed, they'll go throwgh appropriate processes. 17 1 rean, Lt's oy understanding that
16 The agency's rules are geared towards 18 what's proposed in the application is not the final
19 ensuring appropriate public participation, given the 19 engineerad design of this facility. “They don't know
20 naturs of a particular change. I rmean, there's a 40 what to englineer to at thls polnt In tine., They don't
21 whele bunch of different vays of raking changes. If 21 have a permit here yat.
22 theso are significant erough ~- if, in other words, 22 So this 1s what we're suggesting: that
23 the Final design is changed fron the way it's 23 you go shead and hand out your informatien, thess
24 Teprasented in the alr pernit application and if the 24 perolt spplications that you say are canflicting or
25 chahges are significant encugh, under the varfous ?5 drastically rnodify this applicatfon. And we'tre golng
19 21
1 hierarchy of thange optfons that are set forth in the I ta let the ED staf€f look at it and see if thay can ==
2 Texas Clean Alr Act and TCEO's implettenting rules, 2 you kngu, if dit's, yvou know ~- do you See what I'n
3 there will be oppertunitles fox thess changes to be 3 saping? I rean, wup're gotting into the point where
4 considered and to go through & degree of public 4 how far have they changed it, vhere the changes are
& process sopropriate to the nagnitude of the changa. 5 just & necessiky In these type -~ when you have a huge
[ And, thexet:)re, thezre's really no point 6 facility like this thal nreads = whole slew of pernits.
7 in stopping this process becavse 1t's reasonabiy 7 HR. KERER; WKell, if T could step
8 assured that twre wa to do that and coeire back, you 8 thramgh Lt, X think I can probably seve yg ==
3 know, Bix ronths frem now, there will have been yet 9 JUDGE QUALTIROUGH: MNo. Letfs get
18 further futervening c¢hanges in the svolution of the 10 everybody to see it first. T rean, s9 they can -—
11 design so -~ 11 MR. SEBER1 Okay.
i2 JUDGE QUALTROUGH: akay. 12 JUDGE QUALTROUGH: Glay? T would
13 {BrieE pause) 1% ke e
14 MR, HWEBER: Your Bonors, can I hava an 14 R, WEBER: It was produced yesterday,
15 opportunity to present the evldence te suppert ny 35 bhut ¥ can «-
16 rotion? 16 JUDGE QUALTROUGHT So you have gat it,
17 JUYDGE KEBPERT You're just about teo. 1% You-all had a chance to laok at it?
18 MR, WEBER: Okay. Great. Thank you. is HR. RHEM: We reselved it yaskerday
19 JUDGE KEEPER: We're trying to figure 19 afterncon, We have not had & chance to review it yet,
20 aut processes hers, 20 JUDGE QUALTROUGHs Do you have staff
21 {Brief pausa) Z1 here te look at it?
22 JUDGE QUALTROUGH: ALL right. Aa f on? 22 MR, HARRISO: Yes.
23 JUBSE KEEPER: We have people Who axe 23 JUDGE QUALTRGUGH: 1 know it's going to
24 stending by to improve the guality of the nlerophones 24 be a qulek gnd ~- I know it's net golng to be an
25 3§ &00n 35 #e Etake a break §0 -~ 25 dn-depth analysis but -~
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1 MA. WEBER: T would llke ta add one 1 stay the sace and that were considered in the redeling
2 other point, and then I*Ll be happy to hand it all 2 analysis, then that night bs relevant.
3 out, I would like the opportunity to atep through it 3 I don't think IL's a baals to eend the
4 ip support of ky totlon 1f that opportunity presents & application back. IL's sozething for you to conslder
§ Ltself, CGbviously we think that would ba ibportant to & In your proposal for decision after 211 the evidence
6 the Rotion. & §s in as te whether or not the appropriaste
? In & recent cags, the Las Brisas casg, 7 dermonstrathons vere pade to support the lssuance of
8 there was oalsslon of material handling facilities and 8 the pernlt application, but it doesn't, I think, hear,
9 rovement of naterial handiing facllitfes, and in the g9 Your Honox, on your, I think, correct assessnent of
16 reply to closing arpu=ent filed by the Executive 10 the realities of project develeprent,
11 Director, they took the posttion that the spplication 11 HR. REBER: Yout Honora, I was one of
12 sheuld be xemanded, 12 the 1itigators in the Las Brisas case. The netiong ——
13 This situation here is even rore 13 or the suggestlon to resand ia based on argusents I
14 egreglous. This 1s net what they plenned to de. i4 pade and evidence 1 presented en hehalf of
15 They've reprasonted to cther agencles they're doing 15 Environrental Defense in the Ias Brlsas case,
16 sozetbing else, §o I de think there's precedent for 18 In fack, vhat the spplicant did was
17 wihat I'm asking for. 1 dizagree that it should be 17 change thelr application in midstreen, just s we are
18 reranded for consideration by statf, 16 seelng here. And there ware seza facilities in
18 I kelfeve it needs to go through the 19 existence, but others that were met. %o it's slcost
20 entlre process becsuse en amend=ent is necessary, 20 identical, except it's rove egregious here. Thelr
21 sccording ko 3B2,0235, And I have that stabutory 21 consultants knen about the change i January 2008, and
22 previgion to hand out, but let ne —- ysu wanb 1o te 22 1 have the ermalls to prove it.
23 put sore packagaes tagekhexr and hand it ocut to 23 JUDGE (UALTROUGH: But there's no chinge
24 everyonel 24 to this application.
25 JYDGE (UALTROUGH: Yeah, So we all know 25 MR. WEBER: They've sworn that their
23 25
1 what you're talking about. 1 slte plan to other agencles is different than the one
2 Ui, WERERT Thank you, Your Hanor. 2 that le Yefore you.
3 HR. GROTEM: T think I do, and actually, 3 JUDGE CUALTRQUGH! Right. But if they
4 that nay be -~ it's actwally —- Mr. Keber makes 8 very 4 get a pernit based on this application, and then they
5 q¢ood point, that in the ather case -- becausa I think b get okher federal and state pernits based on anothar
6 it's belpful to distlnguish what's going on here, 6 site plan, I rean, that's -~ and they can't co=ply
7 What happened in lLas Brisss is, as I understand it, 7 with both, that's their problea, isn't 1t? I pean, if
8 there were sctual physicel things in tha environment § they gel two permits that are inconsistent
8 that were in different places. ‘ihese are not $ essentially -~
18 physical -- T mean, out of tha contxol of bhat 10 IR. WEBER: Except to the extent that ny
11 particular epplicent in terns of xepresentling obhex 11 client loses the opportunity to litigate the plant
12 off-site sources that needed to ke considered in the 12 that ultizately gots buflt, not tinkering around the
13 nodeling analysis, 13 zdges: 22 out aof 56 -~ at least 22 oub of 56 salssions
14 That's quite different from sozething 14 peints that reve) the barge facility, 2 major source
15 thab's in a ~«~ that doesn't actually physicaily exist 15 of particulate patter, in this case, and theylre
16 in the real world and represeants, or at least the 16 uithin two micregrans per cubic meter of exceedino,
17 best -~ p zeasonsble estimate of where they are going 17 based on their ¢wn nodeling, the relevant standard;
18 to be. And so I don‘t think that what happened in las 1B EMIO0 PSD short-tern increnent.
19 Brisas informs your judgment, except to say that 1t's 1% They're coving that barge facllity, a
20 relevant, 20 Tassive msource of particulate natter emisstons,
21 If we vare talking sbout, for exscple, & 21 300 metexrs up the river. and they'xa coving 21
22 rogification to sn existing plant spd we wexe trying 22 other »- or 20 sowe-odd other sources to the north,
23 to get a pernit to put & new unit on a new plent site 23 closer ko another major seurce ¢f pollution, the
24 and had, in an inportant ttay, nisrapresented enisslon 24 Celanese plant, but I lose that opportunity to
25 points In the exlsting facillties that ware geing te 25 litigate how that night intaract,

——
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1 M§, MANI: I would just like add that 1 changed and ravad, and T'n Just golng to bs reading
2 Hr. Groten hasn't answered the question of whather or 2 inte the record statexents, sworn certificatieons in
3 not the slte plan has or has not changed, and that 3 three different pornit applications,
4 seens to be a real issue hera, that we have two 4 JUDSE QUALTROUGH: Hell, how are we bo
5 naterielly different site plans that have been -- that & judge whether this is golng to be a material change?
& ara applications being comcurrently pracessed. € I rean, you're asking -- it's going to he a mathter of
7 And you asked the question, Judge 7 degrees, from what I cen kell; you Eaow, elther this
g Qualtrough, 3sn't it the applicant's problen whether 8 is not B substantial change, it’s not really going to
§ or not they have twd pakerially different applications g% chaznge, I rean, how -- teday, sitting here, hew an 1
16 and parnits? And there's a section of the water cade 10 gofing to make thab judouent cail®
11 that specifically addresses whether or not you can 11 HR. WEBER: Shat's right. Hew is anyone
12 knowlngly nske a false paterial statement or 12 going to make that judgment call? Hew does EDE? How
13 representation, S¢ it would be -- and that wouwld be 13 does the staff know? Staff needs ——
14 Section 7.17% of the water code. 14 JUDGE QUALTROUGH: Helld, thabt doesn't
15 It would ke my —- or Sierza Club and Ifo 15 snswer my question. T think the xisk is en the
16 Coal Coalltion's position that if the witnesses for 16 applicant that Lf he goes forward now with & pamnit
17 the applicant have rade a statezent that the site plsn 17 that doesn't -- that he can't llve with because of
18 is different and it's different as Wr, Weber asserts, 18 changes, that any changes are going te be s¢ pajor
1% that by saying that thkey're okay nith the site plan in i8¢ it's going to require major acendzenk znd new notice
20 this preceeding, that those are paterially different %0 and new rodeling and all that ~= I mean, if he's that
21 end knoWingly false representations. 2F close snd Lt*s going to, you know, the increment
22 and it's just inportsnt that we have 22 and -~ I mean, to ra -~
23 what's actually going to be happening, as far as they 23 HR. {'EBERt Well, agqain, I think
24 know, W¢ understand the possibility that this pernit 24 there's -~ it ls paterial to us if te lose the
25 gets issued and two years down the road thare's sore 25 opportunity to litigate it. That detemination is not
27 25
1 problexm and they have to cone dn for sn altevatlan, 1 going ta ba rade by Fnvirencental Defense. That
2 but that’s not in the situation wa're in, Your Homots. 2 deternination 1&g gaing te be made, vou know, scmevwhere
3 We're in the situation where they know 3 down the road. They kncw today that the application
4 the site plan has changed. %hey haven’t updated theirx 4 wa're about to have a hearing on is not the one that's
& air pernit application. They had plenty of tima to do $ going forward,
6 so0, snd if we could have peen wslang the nost updated 6 MR, GROTEN: We don't kmow that, Your
7 site plan through this entire proceeding, wea weouldn't 7 Honor.
& be here today ulth this concern. ] JUDGE QUALTROUGH: I mean, they don't,
9 JUBGE QUALTROUGH: Mr., ¥ebar, how lang 3 I zean, they --
30 do you think it will take you to present your cotion? i0 MR, WEBER: Well, they've sworn to it
il You say you stil) have scucthing else to provide. ¥a 11 with other agenciaes as trug and correct. If that
12 cdon'‘t have anything at this point. 12 wasn't true, vhat they sald te these other agencies,
13 MR, WERER: Rlght. I understand, I 13 then, &s Chapler 7 of the vater cods fndicates,
14 have less than ten handouts. 14 they're subject to enforcexent.
15 JUDGE QUALTROUGH: Are you golng to need 15 JUDGE QUALTROUGH: ‘Fhat's thelir risk. 1
16 a wltness? 16 rean, here we have an application that we're looking
17 HR. BEBER: It'e thelr documents. It's 17 at. If they're raking other representations to tha
18 their application, docurents they've produced. 1 can 18 water quality steff and to the Cores --
12 put a titness on the stand or ¥ can just slmply make 1 MR, WEBER? I s5tl11 beliegve that ny
20 argqurent, 20 client &5 harmed by belng forced to spend resources
21 JUDGE QUALTROUGH: All right. 21 going through and litigating an application that's not
22 HA, WEBER: Mo one has caleculnted 27 what they currently represent is true and correct snd
23 enissions, ¥'m not gaing ta be offering ewpert 23 that we zun the xisk of nlssfing the opportunity to be
24 testieony. I'n going to ba «—~ the docunents -~ you 24 heard st & later date on the spplicakion that's
25 ¥new, At's going to he pretty cbuleus that things have 25 actually going to he -~ the site plan that™s actuslly
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1 geing to be bullt, 3 talking about a differenca in torus of what the nusher
2 MR. GROTEN: I would say they're not 2 of pexes are In the site plan? Are we talking

3 being forced to do anything. 3 about -- are wa talking about where the Facllity

£ JUDGE KEEPER: Wall, hare -« 4 itgelf f5 Yocated within the site plan? Ava we

5 HA, HEBEA: I can offer & witness and 5 talking about soxathing as spacific apparently as

6 they can -- 4 enlssion sites? Are we talking about changes that

7 JUBGE KEEBER: You knew, at this 7 involve 25 metars or 500 meters or a half a mile?

9 polint —- first of all, thank yau for the offer of the 8 HR. HARRYSOM: In this sense -~ the

9 wltness, and that may be helpful to us at soze point 9 shork ansuer to your question £s that there 1s no
10 here. 10 specific guantificakion on either of those nmetrics.

11 Clearly wa are struggling with trying te 11 Ang Lf I bay elaborate, the applicant has eubnitted en
12 balance a serles of afficiencles here. 12 application that the Executive Piracter has reviawed,
i3 MA. WEBER: Yes, Your Honor, 13 and at this point in tirce, the alr quality application
14 AIDGE KEEPER: One is that there has 14 for the permit has not been changed. Ib is the sare
15 heen an enorzous ameunt of tima that the applicant, as 15 applicaticn that they subnitted, that tha Executiva
16 well as the rest of the parties, have spent in getting 16 birecktor raviewsd arnd that the draft pemmit was lssved
17 roeady for Leday's proceeding, So wa would like to be 17 predicated upen.

18 able to take advantage of that. 18 Generally, in looking at how to handle
19 On the other hand, if there ls soze soxt 19 chenges te & pernlt, it's viewed baaically in toras of
20 of fundavental due process violatlon that's occurring 20 alterations or amend=ents, and the predicate for an
21 here, we certainly don't want to go thzough an entire 21 emend=ent is whether there's been a nodlfLcakion to a
22 proceeding only ko be overturned at some point, 22 facklity. And a podification ~~ there is a forpel
23 whether sdalnlstratively or judieially, 5o ths 23 definition in the statute, but it's genarally viewed
24 question that wa're struggling with is, tell, what is 24 as a change in the character or quankity of endssions,
25 the nature of this thing we're losklng at? W%hat's the 5 JUDGE KEEPER: leb e stop yau right

33 33

1 scope of this potential change? If it's relatively 1 there. So a change —- an axendzent is triggered by --
2 niner, then I think we have to go forward. If it 1s 2 say those tords again,

3 substantlial, then perhaps the rotlon should be 3 MR, HARRISON: A rodiffcation.

4 granted. 4 JUDGE KEEPER: And a rodificatien is

5 The problen that we're having, I can 5 triggered by -~

6 tell you right nodw bafore yeu even present your & WR. HARRISOH: Well, it's gonerally

7 information -~ and I'n eager to ses what your 7 consldered a changa in the character or guantity of

8 informatien is, hut the problem that we're having is g enmfssions, bub I think I night be straying away a

9 where i= It that yeu draw the line at what ls g % little bit because what we're talking about here is
10 substantial change? 10 whethexr or not there's beén a change in the

11 and one of the reasons that our focus 11 repressntations vpon which the perpit -- the draft

12 heeps shifting frou you over here to our left to the 12 pemit has bLeoen lssued.

13 Executlve Director, is we're looking for assistanss 1n 13 and like I said, the application hessn't
14 terns of defining what tha process is here. ¥e 14 been changed. I%s mot fapiliar ~- haven't had an

15 vunderstand that if an appllicant comes to the 15 opportunity to revlew what ray have been subaitted by
16 Cormlsshen or to the Executive Plrector with a 16 the applicant for other -~ as an application for other
1T proposal, it's likely, not just common == ik's likely 17 authorizations under -~ for other programs, wakter

18 that there are golng to be soxe differences hatwaen 18 quality or what have you, And the -~ 1'n not sure

12 the application and what is finally bullt. 19 yhat forther 1 can -- I rean, I'n not ~- 1 want to be
29 And the question that wa have is, at 20 &s helpful as 1 can. 1'n not svre what further I can
2} what peint is it that the change is so substantial 21 add hecause they haven®t represented aay changa to

?2 that Lhe Evecutive birector begins to pull at his 22 this application.

23 collar and say, “£ell, now, walt a ninute™? 23 JUDGE KEEFER: Mere is hy question, and
24 MR, WEBER: You nean ~~ I'm sorzy. 24 that is: Let's say that we go through thls process
25 JUDGE KEEPERT Are wa Lalhing - are we 25 and the draft permlbt is approved and Lt comes up
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§ bafere the Comission, and then Hs. Manh or My. Hebsx 1 MR, HARRISON: Right, that are
2 here stands up and says, "Commlssioners, this is not 2 protective of huvzman health and the environ=ent,
3 the plan that s being proposed te be bullt,™ at which 3 JUDGE KEEPER: S0, now, Hr, Weber over
4 polnt the Coxntssionars' visfion then sort of tracks 4 here is chozping at the bit to tell vs whak these
5 what's going on here, attention is Chen given to 5 changes are and sthy he helleves that they night have
§ counsel, and they say, *Well, at what polnt do our 6 soce substantial effect on where the enlssions -- what
7 rules provida that a change in the praposed facility 7 the differencos would be between Che emigsiona
& to be bullt requires a halt in the review process and & proposed and the eaissions that would actually result.
9 the 1ore precise inforuation being brought forvard,” -] D& you have anything else to add hefore
10 and your respanse kould He ~— 10 he does that?
11 JUBGE QUALTROUGH: I know yeu don™t know i1 MR. RARRISON: Well, if it's material
12 the scope of vhatls «~ 12 handling adjustrents for water quality that are --
13 MR, HARRISOM: #ell, w2 would have to -- 13 that acteally result in a reduction in effects, then
14 it would have to be a -- I'm not trylng to skirt the 14 that's soxsthing that likely would ke done airply with
15 1ssue., It would have to be a case-by-csse review 15 an alteration thak wauld ba appravable by the
16 baged on the facts, #e would ioek at the faciiities, 16 Executive Directoz.
17 what they've zeprasented 2s far as what they'ra going 17 JUDSE HEEPER: Okay.
18 ta build, ho# they're going to build it, what the 18 UR, HARRISOM: 1 pean, £f that's tha
19 process is going to be, vhat the enlssions ave going 19 case, then there's no ~- 12 it Improves the
20 to be, and, you know, hod they've praposed ro do it 20 protectiveness of human health and the envivonzent,
21 wversus what actually is going te be done. 2% then that's scuething that could be ~- and I don't
22 I pean, for exauple, there's a comson 22 rean to overgeperalize, but llkely, that's sozething
23 provision in all pernits that is referred to asm 23 that ¢ould be done uith an alteraklon and it wovld fin
24 as-buflt epecificatlons whera the applicant nakes a 24 the problen,
25 proposal, says this is what we propose and this is how 25 HR., WEBER: -Judge, can I respond to
3% 37
1 we propose to get there. 2And then once they bulld the 1 that? Tha alteration he's talking about likely
2 plank, they subzit the astual ~~ the specifics to what 2 Invelves additionzl medeling that T would never get to
3 they've built to get to where bthey ware proposing to 3 gerubinfze through cross-exaninatien., That's one
4§ go. BSo there may be ~-- and there nay be soma changes, 4 thing.
H I zean, they say, *fell, this 1s the" -- 5 Secondly, there is a way to flgure out
& and, again, T don't want to get too 4eneral, but, for 6 whether this 1s & paterial change, and that's by
7 exanple, If the result Is, "¥e're going to geb to X, 7 having that neir site plan, the one that they've
8 and we think s22 can gat there doing these processes,” B certified to the other agencies, reviewad by the
9 and we say, "Okay, %¥ell, the result is good, That's 4 stalf, todeling perforned and subnitted pursuant bo
10 where you wWank Ea gek there, and w& think you can get 16 the rules,
1t there with your propsssl,” and w2 issve -« the perait il There's alse guidance under lsw for this
12 gets issued, buk, for exasple, in bullding the plant, 12 situation, ead that's 382,02%1. 1t's not a rulse,
13 they detemine, "Well, we need to rake soxe 13 It's a statute, and the statute says under (di, "An
14 adjustrents,” and 1€'s like, "¥ell, w2 thought we 14 applicant for a license, pernit, registration ot
I5 could do this, Lut we need to rake soze adjustvents, 15 sinllar form of perplssion required by law ta be
16 but wa stiil get to ¥," end then they svtait those 16 cbtained frow the Cornmission ray nob scend the
17 ss-huilt specificstions to the ED, and the E xeviews 17 application efcer the 3lst day before the date on
18 it and says, ™Okay. ¥eli, you get to where you wanked 18 which a public hearing on the application s scheduled
19 to be. That's fine.™ Then those changes are -- you 18 to begin.® 5o the applicant can't do that. Okay.
20 know, Ehey’re acceptable. 20 Wexk sentence, "If an arendrent of an
21 JUDGE KEEPER! And where you want te 21 spplication tweitld be nesessary wlthin that period, the
22 be -— I's trylng to £ill in the blanks in ny 22 spplicant shall resubalt the application to the
23 understanding. Tha "whare you want t¢ he” neans the 23 go=nission and nust agaln conply with the notice
24 enission levels that have been pernitted through this 24 requirerents snd any other regqulrecants of law or
25 processi 25 Cormisslen rule az though the applicatlion were
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1 originally suboitted te the Comlssien oan that date,” 1 then to approve. They can't do hath. They're not

2 JUDGE KEEPER: Well, not to == I may ke 2 hoth txue staktexents.

3 atealing Hr, Groten's thupder here, but what wa're 3 JUDGE QUALTROUGH: Well, and

4 mnissing here is, akt what point fz Lt that the 4 unfortunately, we den't have a process vhere ua take

5 application arend=zent is required? 5 the wastewater permit and tha aly parnit and go

[ HR., WEBER: I think whenever they nake 6 forward through one hearing process. %hey are
7 reprasentitlons under =- certified, sworn-te 7 separate, and they are ~= I can see where that would

8 representations to other agencies thak they're 8 ha changing over tice.

4 bullding o different plaent, the enissions from which 9 HR. WEBLR: Lt should be the experts, it
16 this agency has never considared or avalusted. 19 should he the staff and sil of our dispersion redeling
I1 HMR. GROTEH: Thera is -~ what we hava 11 experts that get the opportumity to look at amd
12 represented to the othar agencies is the plan that we 12 evaluate what they actually plan to do. And
13 expect them to approva, and whatever recenciliation 13 Hr, Groten just sald that the application -~ the
14 nay have te eccur down the road, if zny =~ snd ve're, 14 subsequently subzitted appliications to these other
i5 at this point, relylng tolely on lr, ¥eber's 15 agencles, that's what they're golng to ask thea Lo
18 assertions that thore sre not only changes but that 16 a2pprove. He just sald that. Wa knew this is not
17 they*re sozehow paterial or signfflcant, but te the 17 their plan, and wa have not had a chance, nor has
18 e¢xkgnk that there are varlations, it is up bo White 1B ataff, to evaluate what they’ze going kd msk these
19 stailion to reconclla thea. 15 other agencies, and vltirately, what he’s saving, this
20 And they understand completely that they 20 agency to approve.

21 are at risk, 1f there is divargence in plans, that one z1 JUDGE QUALTROUGK: Mr. Humphrey?
22 ageney or the other snd whatever final plens are 22 YR, HUMPHREY: fThank you, Your Henor,
23 determined to be the onas they're gofng te bulld on, 23 In a way, I think we're heading in the same direction
24 there will have to be conforning changas, It 15 an 24 here. You know, one of the things that Mr. Warrison
25 ipevitable park of large-scale project devalopzent, 25 gald 1s that he's speaking in generalities, which is
38 £1

1 snd T think tha apprepriate reselution fs ta lgt 1 guite understandable because they haven't seen what is
2 HMr. Weber distribute to the parties -- as Your Honor 2 ebout to be prasanted in this eotion,

3 was suggesting, distribute te the parties whatever 3 fBub T think where everyone is sort of
{4 evidence of change he wants and perhaps take up his 4 going 1s we're soxzewhat interested in the staff's

5 motion later after we've all had a chanca to take a % position, I rean, obviously the parties have a

6 look at it. 6 position about whether this perelt sheuld be granted
K MR, WEBERL Ona ather point about ™as 7 or dended. And T feel strongly that the Exacutive
4 bueilt.™ That's when Lt's deternined, after this whole & Director's staff deesn*t really -- you know, they

9 process, that they're going to changs, They knew a ¢ don't have any personal intaerest in this.

10 year ago. 16 And it sould #gén to te that before this
11 JUSGE QUALTROUGH: Well, I'm not so sure 11 ever took place, they vere prepared to say, "Hell,

12 they did. I mean, this la =~ 12 this permit should be granted baged on the rodeling,
13 HR. WEBER: Well, I can prasent cvidence i3 and the rodeling gave us z toxicology report and so

14 that shows they did, 14 forth. Mow, if they take a look at these changes and
15 JUDGE QUAETRQUGH: And thay rmay end up 15 they say to Your Honors, *He can still ride in with
16 changing these applicatiens a week from now, 7T mean, 1€ the redeling that we have bacause it's net significant
17 they're kind ¢f ~- they're fiuid, I rean, they're 37 ond these are ocur reasons why,” that should prebahly
18 going to be -- kthe epplicatiens tend to get smanded 18 guide you as to where you're going to go.

18 through the process, and this one =- your citation to 19 However, if they take a look at these
20 0281, 1 raan, it's thelr positlen they don't need ta 20 changas and say, you know, *We're relying on sece

2! change this one at this point. 8o I'n nob sure that 21 rodeling that deesn't accurately reflect what is now
22 {4} is triggered. 22 going on with these changes, and the rodeling that we
23 HR. WEBER: MNr. Grotea jusk got through 23 have in herg 15 not something that we can carry

24 saying that the sppilcations he's subaltted to the 24 forward to say that the pernit should he granted,™ it
25 other syencies is the application he's going to ask 25 would seen to e that I1f the staff has an opportunity
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1 to tske a look at it, they'll ba in tha bast position 1 VWR. RARRYSOM: That's correct.

2 after they do to tell ysu, you kroi, cen they stil} 2 Us. MAUN: Your Honor, I didn't

3 ride in with the inforpation thay've provided you in 3 interpret Mr, ¥eber's suggestion that there was

4 this case up to this point? And if thelix asnswer is 4 enything in these other applications that was relevant
& no, then I think that givas us the answer as to wheze 5 to this procseding other than the site plan, which

& we go with this proceeding. 6§ ought to be identical and 5o ==

7 JUOGE QUALTAQUGH: Or thay ceuld just g 7 JUDGE QUALTROUGH: Ko, mot necessarily.
& and arerd other permit spplications. # 7 don't agree stlth that.

a KR, HUMPHREY: Yell, certainly, but —- ) M5, HANH: Okay. &o --

10 JUDGE QUALTROUGH: 1 pean, thakts -- it 10 JUDGE QUALTROUGH: I mean, bacause

i1 will never stop., It seens to re that, well, you know, 11 vhat's going to happen 1f thay get this permit hased
12 wa stop this one, then they"1 change that ohe to 12 on site plan? fThen they're going to have to go and
13 confarr: to this one, or we change this ona to conforn 13 armepnd these other applicatfions in order to contorm
14 to thak one. T mean, it's just - to ne, it's the 14 with this cre.

16 pamitting process. W¥o don't have a single process i5 M$, HAM: And these spplications were
16 for all tha authorizatiens that they're golrg to have 16 later in tire, and I think this is the -«
17 to obtain, so ¥ don't see whete it ever stops. 17 JUIGE QUALTROUGH: #ell, that happens.
18 MR, HARRISOM: Your Honer, if I may, 1 16 MR, WEBER:r Byt Hr. Gzoken just got
19 would definitely like te echo what you just said 1% through saying that those were the applications that
20 because wa'rs gebting into what are some uncharted 20 they intend to 2sk those zgencles to approve.
21 waters, vhere when revigwing an air qualiey 21 JUDGE QUALTROUGH: Today, and they may
22 applicatisn, ¢ don"t reach cut snd look and say, 22 change as & result of this hearing process. I tean,
23 °Rell, what have you represented in vour 40# 23 those are still fluid, and I don't even know, o they
24 applications® or "What have you representad aver 24 have a dzaft pernit fn thare yat for the wastewater
25 here?™ ¥e look abt what is roprefented in the airc 25 pernit?
43 LE]

1 pernit application -- i HR. WEBER: ¥ don't knew, X haven't had
2 JUDGE QUALTROUGH: Absolutaly, 2 a chance to raview 1t,

3 HR. HARRESOM: -- mnd whether or not it 3 JUDGE QUALTROGUGH: Probably not, but 1
4 reets BACT and whather or not it's gelng to ke 4 den't knod.

& protective of the human health and the envirenent. 5 M3, WERBER: T pean, it's one thing to

& That's wbat the Clean Alr Act requires, and that's & ewear uader ozth that they intend to arend those other
‘7 what was done in this case. 7 applications 5o that we know that w'xe not wasting

] And I dan't want to place unnecessary 8 wvaluable tiue and resources golrg forward so that we
9 reliance on ~~ £f T have a pernlt engineer here - 1 9 don't have to spand our time to give up our

10 don't have a modeler here; but I've got a pernit 10 opparturity for public participatien later or spend
11 engineer here. 1 don't knost what conclusions he nay 11 additional resources ralitigating this case. That's
1Z ke able to draw in locking at an spplication for a 404 12 the ham Lo us going forward uader separate swarh-to
13 parait. 13 representations,

14 JULGE QUALTROUGH: Right. 14 JUSGE QUALTROUGH: But where dees it

15 FR. HUMPHREY: There are tu«o rcodelers 1% ever end? 1 rean, that's oy questlon to you. If we
16 that are here, aren't there? 16 go forward hers and this pernit ends vp driving

17 JUDSE QUALTROUGH: ¥ell, hmt, still, I 17 changes to those applications, then I don't sece where
18 rean -- 18 the process ends because we can't gat everything on
19 MR, WEBER: That's why it should be 3% the sare track.
20 reviesed by staff. 20 MR, WEBER: 7This hearing ought to be
21 MR, HARRISON: Serry, I didn't knoyt 71 hased on the beat inforcation that’s available in

22 that they were here. T'n serry. 2z terps of where they plan to seb —- place their

23 JUDGE QUARTROUGH: And any review 23 equipzent. Tuenty-two out of 56 particulate enfsslons
24 thay're going to do is golng to he curscry, at best, 24 points, they've represented to obther agenclas, are

25 in this zoo0m. 25 gofng to be nmoved. We knoW that today. They knew it
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1 in Janvary 2009, and In an erall said, "Hew doos this 1 JUDGE QUALTROUGH: ALl zight., Re‘re off
2 affect the dispersion modeling?™ I've got it. I've 2 the record till 10:26,
3 got it In docurants that thay've produced. 3 {Receser 10:10f a,n. to 10128 a.,n.)
4 JUDGE QUALTROUGH: Let re ask a 4 {Exhibit EDF ios. 120 through 126
6 question. Why are wa just gatting thia today? I 5 marked)
& rean, 1f these applicatlaons had been filed -~ I rean, ] JUDGE QUALTROUGH: A1l right, Tt is
T we could Rave -~ 7 16:3¢, and we are back on the racord,
L] MR. WEBER: Yes, Your Honer, 8 Lat re pive tha parties -- let ba saa.
a JUDGE QURLTRCUGH: If this would have 9 T have got several exhiblts fron BEDF. ¥We are going -~
18 heen raised earller, we could have had the staff 10 I'n going to go ahead -- how do you want to haadie
11 actually do a rore In-depth review then what they can i1 this? He're gaing to go ahead and adnit these.
i2 do today. 12 Go ahead, D& yu hava any =~
13 ¥R, WEBER! I can address that. I got 13 HR. GROTEW: Hava they been offered yet?
14 an eoail from a landowner client in ths area who 14 JUDGE QUALTAGUGH: ®ell, I think part of
1% happsned ta be also an oil and gas lewyer, It sent 15 this {s this is just kind of & rotion, 5o essentially
16 slong & pap == a design by Stantay that looked like 16 we're golng to get these iate the zecord.
17 the barge facility had roved. I had ravar sesn it 17 Ang let me <=+ let e tell you -- py
18 before, and I was trying to figqure it out, 1% inclination is te deny your motion to dismlss
19 ’ Morday morning, I seid, *iHell, T'n golng 19 basicaily because -~ let re ask you a question.
20 to ealls the Corps.® I called the Coxps, I sakd, 20 What's to stop White Stallion from withdrawing these
21 “Can I get & copy of the applicatfon?” “"You've got to 21 applications temorrou?
22 make a FOIA request.™ I said, *Okxay, ILet ne see if 22 HR. WERER: I'm sorry. Which
23 the TCEQ has one," I sent goxehady over Honday 23 applications?
24 rorning to see if the TCEQ had ona; got one, looked at 24 JUDGE QUALTROUGH: The wastewater and
25 it and sakd, "Hell, the barge is different,™ ILet's 25 the 404§ pernit application.
47 49
1 look at the water quality discherge -~ the wastewater 1 HR. WEBER: I suppose nothing.
2 discharges went ovar, got a copy of it, leoked at it. 2 JUDGE QUALTROUGHT iothing., 8o for us
3 Tt was different. Okay? 3 to move Forward on your rotien, we would have to take
4 Even though te had reguested; threugh 4 evidence. Ke would have to essentially have a kearing
5 production, comaunications of the spplicant and the 5 an whether Lo have & hearing, bacailsa we can't disniss
& agency, these hadn't heen produced to us. Sao these 6 it, Re could do a proposal for decieion ko disniss.
1 were brand new to ne. Obviously, we would have railsed K So walre going to have & hearlng, and it
& this earlier, 8 pay e pore appropriate that you get this infornation
2 In the Les Brisas cage when I digeovared 9 in on your cros¢-enenination of thelr rodelers, but
10 this issue, ralsed it, filed = retion for surmary 10 there's nothing to step then fron changlng the
11 disposition, It was a different issue soxewhat, hui, 11 wastewater spplication or the 404 pernit application,
12 zg2in, &t was moving of raterisl handling facilities 32 and then wa're nowhere,
13 that the state is now recozxended rerand on in their 13 So T think fron a regulatory
14 briefing. 14 perapective, the applicaktions pay be relevant to the
1% Bo this ie not surprise on ny part. 15 modeling and what they perforced so far and how
16 This is eimply discavering secething in prepsring for 16 reliable s thls modeling at this point in time.
17 trial, 17 Ehether then this -~ they're going Forward on their
18 JUDGE QUALTROUGH: All right. Let's go 18 application, and I think it goes really to the
1% shead end get the documents distributed and take a 18 credibility of the codeling they perforned if they
20 break. Dves that wark For you? Coze back =~ get the 20 heve changed it.
21 pies changed up, coze bhack in, wnat, 15, 20 minutes = 21 S0 unless anvbedy has anything else to
22 103125, 22 say, your rotien to disnitss is denled. How, 1f you
23 MR, WEBER: I had intended to nark then 2% want to get thase in, we can go ahead and accept
24 as exhibits and nusher then, Should I go ahead and do 24 Lthese, oxr if you want teo get thea in through
25 that as If T -~ okay., fThank you. 25 cross-exahination, wa can da that,
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¥ MR, WEBERt Since they're all documents 1 HR. WEBERt It's Kupper,

2 Erom the poblic record or docudeénts produced by the 2 JUDGE QUALTROUGH: I don't knaw if

3 other side, with one pessible exception that I'1) have 3 that's his final version or that's the actusl

4 to discuss obvlously, X would offer thea. And that's 4 werslon -~ the representation in the air permit at

5 Exhibits 120 through 126, 5 thies point, 1 don’t ¥noW whak we'*re going forward

[ T would just, for purposes of & with.

7 explanation, Exhibit 323, which is an overlay, if I ¥l HR. GROTEH: Mr. Kupper, of ¢ourse, will
8 nay expialn, the document -~ the hard capy that's 8 ke & witross In this case, and ha weould have the

% underneath cozes out of the wrastewater discharge 9 ability to -— I presuze ask hinm whether or nok it's --
10 pemit applicatien., I have couplate certified copies 10 so i would chject ta this being conditionally

11 of all these applications. I only hava two copies. 11 admikted, subject to it being affirmed that it

1z fhat Ifve glven you is ¢xcerpts for 12 accurately depicts what’s represented In the

13 purposes of the argument, What T would suggest is 13 zpplicatien.

14 paybe with regard to Exhibits 121 and 122 that I put 14 S0 if ho wants to offer it now and have
15 additions)l certified full eapies into the record as 1% it adnitted conditionally, subjest to Bin preving up
1& soon as I gat those coples made. And then with 16 later it accurgztely represents 1t, I wouldn't have eny
1% ragards -- back to 123, with regards to the overlay, 17 cbjeciion to that.

18 the see-through, Ehis was simply s document prepared 13 JUOSE QUALTROUGH: Okay. Any other

13 by Mr. Kupper that wa took and plotted on plastic 1% ohjectlions or cormente on Exhibits 120 through --
20 fnstead of paper, and Et?s & decument that they've 20 MR. WEBER: T'n sorry. I think it's
21 produced. 1It's a document fxen thelr applicatien, and 2F 124, Your Henor.

22 so I would offer all of theee exhibits, KOF Exhibits 22 JUDGE QUALTROUGH: Any other staterents,
23 120 through 126 at this tire. 23 objections?
24 JUDGE QUALTROUGH: Okay. Let e rake ra 24 HR. GROTEH: One, Your Honor. ‘he back
25 sure I understand. Om 123, your hard copy ie the site 25 page of Exnibit 123, X would object as to its
81 53

1 plen coaing aut of the wastewater - It's file 1 relevance in this procseding, given that apparently is
2 stacped. And then the sverlay, the plastic avezlay is 2 a site plan fren —— thak isn't the application thakt's
3 conming out of ~~ in the alr application? 3 sought to ba spproved In this case.

4 MR. WERER: That's correct; a decu=ent 4 JUDGE QUALTROUGH: Okay,

5 produced by the spplicant. 5 MR. WEBER: Did you viant ne to respond?
[ JUDSE QUALTROUGH: Is& the plastic in the [ JUDGE QUALTROUGH: IF you would like.

7 application, the nctual atr application? ? HR. GROTEH: Oh, T ditda't realize -~ I
8 MR. KEBER: 1I'm sorry, Your Honor. The B hadn't seepn 121 or 122, Sinllar objections there, and
9 plastic itself is not, ead the deplction is a 9 128. I'm sorry. 120 is fine, 121, 122 and the back
19 depiction of thelr plant as they've represented in the 10 page of 123 --

11 application. I don't know that ~- yes, If you look, 11 HR. WEBER: Well, 120 is excerpts Fron
12 it's a document produced ~- if you look in the lower 12 thelr alr pewnit application that's at issue today, 50
13 right-hard corner, ou can see that It's & dotuzent 13 thabtts one of their exhibits.
14 that cowaes out of the Rule 194 disclosures for 14 MR, GROTEN: 120 1 have no cbjection to.
15 My, Hupper. I5 JUEGE QUALTROUGH:  Okay.
16 JUDGE QUALTROUGH: oOkay. But this te HR. WEBER; 121 and 122, of course,
17 overlay -~ §5 the site map deplicted on this overlay in 17 show ~- are exterpts from applications that show
18 the current alr application? 18 esissfons points at differvent locatiens than what they
is HR. WEBERI I don't knew that this 19 rodsled and ara presenting to you as true and correct
0 particulsr depletion but depictions of ena-half of it, 28 in this proceeding, hut which they have reprasented as
%1 I believe, is &t least in the material handling 21 trus and correct to other agencles in other
22 gectien., Llet re see if ~- naybe if 1 had a chance to 22 applications.
23 verify, 23 %he locatlon of the site plan dictates
24 JUDGE GUALNROUGH: My concern is that 24 the locatlon of enission points. fThe locatien of

25 you'we gob that frem Myr. Kupper, 25 enission points are the points from which afr
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t enlesions are expelied. Then the dispersion madeling 1 on a lack of relevance, then I6CC testicony be

2 predicts naxinw: ground-level concentrations or 2 stricken fron the record for all parties. 2And Lif

3 ground-level concentrations of each of the poliutants 3 wyou'll allew, 1 have the docw=enks to point exactly to
4 ealtred, snd that's obviousty and clearly relevant in 4 the conflict we'ze concerned about.

% this proceeding, 5 SUDGE QUALTROUGH: Olkay.

[ JUDGE GQUALTROUGH: And I assuce you're & H3. MANSHRI: 5o the first docuxent in

7 going to use these on cross. 7 the packet, you*ll just see it's the Sierra Club's

8 IR, WEBER: Your Henox, I would 8 rxesponse, and 1711 polnk yau to Pags 9 that Includes

9 probably -~ yeah, probably, but I would also ask tha 3 the request for clavificatien, %he third docuient

10 Court just to take judicial natics of publle recoxds 10 should be Order lo. il, and if you flip to Paga 3 of
11 filed by the applicant into the public xacord. 1} that order, there’s a chart that’s thite Stalllen’s

12 JUDGE QUALTROUGH: All right. 12 cbjections te Sierra Club avidence, And there appear
13 Exhibits 120 through == I'n sorry == 126, they're 3 to be two line entries for sSiarra Club Exhibit 200,

14 adaltted. We've noted that you need to prove up I4 Bina 41 -= sorry -- Page 41, Line 10 through Page 47.
15 ihrough the witness on whether this &5 =~ the plastic 15 JUDGE QUATAROUGH: I'm sorzy. Can you
1€ eovarlay is actuslly In the application -- represents 16 give ne tha page of 1I again? Sorry to interrupt.

17 the final depictien in the appiicaticn. 17 H5., MANSURI: Page 3, Fax Page Mo. 4.
18 MR. WEBER:t 123. Correct? 18 JUDGE QUALTROUGH: Okay.
13 JUDGE QUALTROUGH: 123, i HS. MANSURI; So about a fourth of the
20 MR, WEBER: f%hank you, Weur Honors. I 20 way dewn that chart, there are two entries for
21 appreciate the indulgance, 21 Exhibiy 200, Line 41 == I'm sorry =~ Page 41, bLine 10,
22 {Exhibit EDF Mos. 120 through 126 22 through Page 47, Line 21. fFhat objection is
231 adnitted) 23 sustained.
24 JUDGE QUALTROUGH: Sure. 1 hate to ask 24 If yau sklp down two lines, thera
25 it. Do we have any other prelinfnary mattersy 1 25 appears o he the sase line nushers, and that
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I think sierra Club does. 1 oujection is overrmled. TI'vs also included ¥White

2 Hi. MANSURID  Your Honor, I'n sorry. We 2 stallion's objectlens, and it sppears that -- sorry.

3 do have a couple of prelipinary nhatters., I think 3 pid you find thost entries in the chark? Oxay.

{4 these nay be less controversial, bub we'll see. 4 If you then turn =~ it takes a little

5 In order to proporly presszva what we % bit of walking throwgh., If you turn to the

& think pay be appallate points, Sierrs Club would llke & applicant’s objections, there’s an objection in the

T to get clarificakion on & couple of prior evidentiary 7 body of their motion at Paga b of 25 to these secticns
& rulings, He're not zsking for tkem Lo ke 8 based on relevancy,

9 recensidered, We would just like to get scze things § fhen, agakn, at the back -~ Y assure for
10 clarified on the record. 16 convenience —- they fncluded a» table that we've all
1L JUDGE QUALTROUGH: Okay. I1 used, and the sacme objection sppears egeint Line 41 --
iz H3. MANSURI: Ythe first one is wlth 12 pPsge 41 through Page 47. Perhaps that's why there

13 regard to IGCC, On Decerbar 23rd, 2009 ~- and I'11 13 were two entries, but we would just like to gat

14 step you through the filings and nake ¢lesr our 14 charification for hoth of the entries to he the sace,
15 requast. 15 JURGE KEEPER: Help re with the two
18 s Decerber 23rd, 2009, Sierra Clkub and 186 entries, I'm or Page 18 of 25 of applicant's

17 the ifo Coal Coatitlon responded to your Ordex tlo. }i, 17 objections Eo protestanta’ prefiled testicony.

18 wvhich was rulings on objectiens to the prefiled is HS. HANSURTt Sure,

X9 testinony. Part of that response included a request 1e JUDGE KEEPER: Is thal where you need pe
20 for clarification of what are, we believe, conflicting 20 to be?
2} rulings in Order ¥o. 11 with regard to Bill Pewers! 21 H3. MHAMSURE: It 1s. And there's only
22 IGCC testikony, 22 one entrxy for the page and line nusbers that wa're
23 And it alzo included a request that if 23 discussing. In the arder, howevar, Order Mo, 1i,
24 it's indeed the intention to strike the IGCC 24 thare are tye entries In the chart —-
25 testiceny, which we understand it is, and thab's based 25 JUDGE KEEPER: Right.
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b HS, MHANSURY: ~— that appeatr Lo 1 here., Do wWe have a specific rotion as to what Sierra
2 correspond te the single rglevancy objection. 2z Club wishes to strlke? Because we haven’t seen Lhat
3 JUDGE KEEPER:  Okay, 3 yet.

4 JUDGE QUALTROUGH: Okay. WWe think 4 JUDGE QUALTROUGE: 1 think it's the =~
5 youTzre right, fThe IGCC testimony Is out, but we're 5 correct re if I'n wrong. I think their motion teo

6 going to look at this agaln. Re're going to sft -- at € strike is the Information contained in this packet

T the break, rayha over lunch, we'll go ard lack at this 7 that they just provided,

8 order again and see why we've got two entrles on that 8 Hs, HANSDRI: That®s correck. And I can
9 order. 9 walk you through specifically what it is,

10 M5. HANSURI: OXay. Ard if -- when 149 JUDGE QUALTROUGH: I don't think that's
11 you're looking at that, in your packets, I've alse 11 necessary, Do you, Hr. Groten, Hr. Les?

12 included some excerpts from the applicant's exhibits 12 MR. LEE: MNo. It's just that there's,
13 that will be offered teday that address IGCC, and s¢0 13 vyou knew, page ~- White Stallion Exhibit 10Z, Page 161
14 the second part of our clarification te Order o, 11 id of 260, which iy the Flrsk page here. I haven®t read
15 was that Lf, indeed, the ALTa® ruling is to strike 15 iv all, but I don*t think there's any discussion of
16 IGCC tastizony from the record and fron Wr. Povers® 16 1GCC on that page, I pean, it would just be -~

17 testirony based on xelevancy, that it likewlse ke 17 MS., MANSURY: fthere L3,

18 stricken across the record, and 1 believe E've 18 HR. GROTEN: That'a the problen,
i9 identified the two places where it sppears in the 1% HR. LEEr We need to idantify.
20 application and pravided these dacurents. 20 S, MANSURIS T can identify it for you,
21 JUDGE CQUALTROUGH: Are you moving now? 21 JUSGE QUALTROUGH: Okay,
22 Are you filing an objection now? Bacause I don’t 22 M5, MANSURE: For White Stallfon
23 think ws have one on the record yet, do we, which 23 Exhibit 162 at Fage 161, starting with the thixd
24 woold be in & welrd position For you to be in byt -~ 24 paragraph, the first full sentence diccusses IGCC
25 KS. MANSURIY It's an pdd poesition, and 25 specifically, end then roving to ¥age 162, starting al
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1 whet I'n asking fox is -- it is Siezra Club and the Ha I Applicatten Section, E.2.1, there is a gection on

2 Coal Coalition's position, I think as you know, that 2 ¥GCC, and it continues to Page 163 after Hos. 1, 2, 3
3 TGCC testirony is absolutely relevant. 3 and 4, xight beforae a discussion of PC boilers. 8o we
4 1 would als¢ note that tha Executive 4 would ask that a1l of that infotmatien be stricken.

§ Director did not object to it, excapt with regard to ] I fnclude White Stallion Exhibit 104

€ carving €02 issues related to IGLC. If the Judges & because I believe changes wara nade to the application
7 believe it fg not relevant, then, yes, #e¢ Would object 7 after the original submiteal, and pages were replaced,
& to ather parties being able to present informatisn en & And 850 Pages § and 2 of 70 of Exhibit 104 discuss the
9 jt. FYe never objected ta it because we didn't think 9 process of presenting additlonal infornation in TCEQ,
19 ik was objectlonable evidence. 10 and then one of the pages that is being replaced

11 JUDGE CUALTROUGH: Any tesponrse, 11 fncludes a pages on IGCC., 1(t's Page 65 of 10 of 104,
12 iz, Groten, Mr. Lae? 12 and that pzge, as I understand it, replaces Page 163
13 HR. LEE; Yes, Tour Honoz. On both 13 of 20¢ im Exhiblt 102, 8o we would ask thak in

14 polnts, T think you'll find -- and Hy conclusion on 14 Exhibit 10 on Page 66, that everything frem “and™ at
15 this Order He, 11 is that f4's sioply a typo. That's 15 the top of the pszge to the end of No. 4 he stricken,
16 ny conclusion abont ft. 16 and I can -~

17 But a5 for these sther parts of oo 17 JUDGE QUALTROUGH: 1'm sorry, Did you
18 application that discuss I60¢, we've said in ene of I8 say 1017

19 our filings that if you uphold the objection on 16CC, i3] HS$. HANSURI: Exhibit 104, ves, on
20 then we don't pind these sections heing excluded. 20 Page 66,
21 These ave not part of ths BACT analysis that was 21 JUDGE QUALTROUGH: Thera it is. It's
22 provided for inforrational purposes in the 22 the last one. COkay,
23 applicatlon. {fe don't nind then belng strichen. 23 M3, MANSURT: 1f Mr, Eee would Iike
24 JUDGE QUALTROUGH: akay. 24 bo -- we can talk about this off the recoxd.

25 HR. GROTENt 1'p sorry to Interject 25 JUBGE QUALTROUGH: Yeah. ILet’s do that
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1 after lunch, or during lunch you-ail —- averybhady 1 therefore, wa're asking for a basls for the denlal.
2 will -- we'll look at it, you-all look at it, you Jcok 2 JULGE QUALTROUGH: Do you have a copy of
3 at it, everybody. 2 your origlnal request for & cosissien?
4 MR. LEE: Okay,. 4 s, MAMSURE: T da.
5 JUDGE KEBPER: And perhaps one approach 5 JUDGE QUALTROUGH: And, again, we'il
6 night be if there's an agreezent arongst the parties 6 look ab this at kunach. That's going to require going
7 that the applicant pnight substituke pages with 7 back and Xooking at the [ile.
8 perhaps, you knoW, strike-outs or sesething to reflect ] HS. MANSURI: I understazd. And if you
9 the corxected varsion. % would like, I havo the original requast. I hava the
10 HR, LEE: Okay, 10 applicant's rasponse and Siexra Club and Ho Coal
13 JUDGE QUALTROGGH! Yot-all kalk about 11 coalition's reply. ¥ould you like all three?
12 that. oOkay? 12 JUDGE QUALTROUGH! That would be great.
i3 HS. HANSURI: Okay, 13 Con you tall & why you haven't pade this notion
14 JUDGE CUALRROUGH: Anything else. 14 kefore the hearing today? If we could have that on
15 H5. MANSURI: There £&5 ¢ne other thing 15 the record --
16 and this iIs the last thing. WUe have a forpal potion 16 M5, {ANSURLI:  Suref two reasons. One,
17 agatn in an effart te pake sure that wa've properly 17 ue only recently becans awzre of the increased
18 preserved sll of bur potential appellate polnts and 18 interections with Haldor Topsce. I can wall you
19 for a clean racord, 1% thraugh & tireline of that, if you would like. Buk,
20 Ke would request classification of Order 20 secondly, today wras the stert of the hearing on the
21 Ho. 12 with regard to protestants' reguests for a 21 rxecord, and we just want the bases for roxe of the
22 coxnission, and I have that wmotion im written formak, 22 prevlous rviings to he clear for the sppellate recoxd.
23 and T will pass it out to avaryone, 23 ®We're not asking you to reconsidar,
24 (Briel pause) 24 JUDGE QUALTRQUGH: No, 1 kaow, But you
25 H$, HAHSURE: At this Elee -~ 25 said you gok new inferpation, I guess this uwas after
63 63
i FIDGE QUALTROUGH: Go shead, 1 we denied your reguest?
2 Hs. Mansurl, 2 M5, HMAMSURI: Correct. Correck.
3 HS. MANSURT: I'11 try to rake this 3 JUOGE QUALTROUGH: Okay. So, yesh, give
4 brisf, 4 re your other stuff,
5 JUDGE QUALTROUGH: I alrost said Mann, 5 HS. MAMSURI: Tf other parties would
¢ and I knew that was wrong. 6 Iike & capy, I'EY he happy to provide it at luanch, but
] M5, MRISURL: Dangerously clese, T hopefully, everyene has things electronically that was
] JULGE QUALTROVGH: It isa. & previously providad.
9 M5, MAMSUAL: Slerra Club snd Wo Coal 9 JUDGE QUALTROUGH: And for the record,
10 Coalfitlon request on the racord thal Your Honors 10 she provided re with a January 8th, 201¢ letter
1l provide & basls for the danfal of protestents® request 11 regarding Slerra Club and Mo Caal Coalitton's reguest
12 for coxmission to take deposition, We understend that 12 for a coxalasion to tzke deposition and draft
13 ¥Yeur Honoxs have besn previously briefed on this 13 subpoens; appllcant's responses certificate of
14 issue. 34 searvice, dated Janvary 11th, 2010 and znother
15 Hotvever, 85 you'll hear in thils 15 January lith letter from Envirortental Integrity
16 proceeding, like Sierra Club's expert, Mr. Powavrs, 16 Project reply to applicant’s response.
17 representatives of the applicant have also speken to 1% Ail right, Anything else?
18 Haldoer Topsee baek on Dacexbar Ekh regarding the i4 I3, MAMSURI: Ho, Your Homexr., Thank you
18 feasibility of the tall-end §CR, yet this informakion 19 for indulging us.
20 wasn't provided to protestants unti} Januvary 22ad, 20 JUDGE QUALTRGUGH! ALL righi, WRell, I
21 And a nusher of relevant events occurred 21 have something. Regarding the closing arguments and
22 hetweean the tire that they had that dlscussion and the 22 replies, we would Mke the parties te get together
23 tive that we reguested the deposition. §o I think 23 during thls avidentiary hearing off the record, cone
24 you'll see, as the hearing goes forward, that this was 24 up with an sgreed outline for your closing arguments
26 a very iwportant issue ta Sierra Clyb's case, and, #5 and for the replies, Does averybady understand?
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1 You know, we've got issues that would 1 JUDGE QUATLEROUGH: TI'm Just trying to

2 help us when He're going through all the paper and 2 get kind of the scheduling eut ~— June, July end that

3 leoking at the erguzents, iIf evarybody is following 3 kind of thing, what wa're looking at.

{ the same type of outline, same forsat. Questions? 4 Hs, HANH: Just to Interject, as sort of

5 Mr. Webex? 5 & red flag ~~ or not a xed flag -- a flag that wefve

6 HR. WEBEA: X was just golng to -= 1T § not -- protestants are net willing -- we don't think

7 you would ke, once we're done wlth the hearing, we 7 we should have to pay for any expaditing of the

8 could sokait that outline bo you and that way wa®ll # schedule — I pean, of the tranesript so --

9 know what 21l the issues are. Ghat's kind of what 9 JUDGE QUALTROUGH: Well, you-all talk
10 we've done recently. 10 abeut that, and that's for a later determipation, how
1 MR. GROTEIE: I'm sorry. ¥hat was that 11 those costs will ke allocated.

12 suggestion? iz HS. MAMII: Sure.
13 MR, WEBER: Wa would get together, try 13 AUDGE QUALTROUGH: Anything ¢lse?
14 Lo cose up with an sgreed outling and then subait ft 14 {Ha response)
35 to the Judges before we file our hriefs, That's vhat i5 JUDGE QUALTROUGH: It*s eleven o'clock.
16 wa did &{n Las Brisas, and I've done it in other 16 Are we ready to call eur first witnass?
17 proceedings. 17 KA. GROTEH: Applicant is.
is MR, GROTEN: Iant*t that what you were 18 JUEGE QUALTROUGH: All right., Zet's go.
19 asking for? 19 MR, GROTEN: Applicant calls Framk
20 JUBGE QUALTROUGH: Yeah. 20 Rotendl.
21 MR, WERER: o©Oh, I thought you were 21 {Exhibit Applicant Wes. 1, 100 through
22 wanting it before the last day or sorething. 22 521, 200 through 21§, 300 through 303 and 400 through
23 FIDGE QUALTROUGH: ¥e just want it 23 402 parked)
28 sorerinme. If you want to da it formally as a jeint 24
25 sutaisslon after clese of the evidencs, that's fine, 25
67 69

1 too. 1 PRESEHTATION OY BEHRLE OF JHE APPLICANT
2 I8, WEBER: Thank you, Your Hener. 2 FRANK ROTQUDI,
<] JUDGE QUALTROUGH: But v do want to 3 having been first duly sworn, testified as follews:

4 have the partles sutmiltting closing arguments and £ DIRECT EXAMIHATION
% responses in a certain ~- Ln the sage forcmat., And, of 5 BY MR. GROTRI:

& covrse, vou can leave, ike, the last sectlon for £ [4] Qood rorning, Hr. Rotondi. fThank you for
7 thatever niscellanaous issups you-all cen't agree on. 7 your patience.

& And just ore for curlosity, kingd of a ] I'n wondering Lf in front of you you

9 scheduling matter, have you-ail requaested an expedited 9 have a bindsr with a docuzent marked White 5Statlien
10 transeript or have yosu-all even thought about it¥ 10 Bxhibic 17
11 MR, GROTEN: Honestly, Your Honer, no, 11 A Yes, I deo.

12 bhut ~- snd that's sciiething == if you would like, we 12 Q Can you identify what Exhlbit 1 is?

13 can take that up #ith tha court reperter in terms of 13 A Exhibit 1 is ny preflled testiwony in khis
14 normal expected tire frares, and as you can 1; case.

15 appreciate; the applicant 1s always in 2 hurry ko gat 15 Q As filed with the State Offics of

16 things dons, and if we declde there's value to it, ray 16 Adninistrative Hesrings and the parties in August of
17 expedite, Ef that's all right, Your Honor. 17 2006337
18 And then we'll havs that answer for you 18 A Yes.

19 hefore the end of the hearing s¢ that you're able, ot 1% Q Have you raviewed that tastivony since it was

20 that tire, to order a briefing schedule consistent 20 filed.

21 with the avallebility of the transcript. 23 A Yas.

22 JUPGE QUALARQUGH: We would iike vou-all 22 13 Be wou have zny changes that you would like

23 to agree to a hearing schedule -+ 1 mean -~ éxcuse 23 to pake in ypur testirony?

21 npe -~ & brlefing schedule as well, 24 p.3 o,

25 MR, GROTEN: ! iragine we can do that, 25 tr, GROFEN: Rpplicant offers Rhite
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1 stallion Exhibit 1 for tha record in this case. 1 A Yas,
2 JUDGE QUALTROUGH: We'lva already 2 L] And T guess as presidant and CEOQ of White
3 suboitted objections, s0 we're going to adnit Euhibit 3 Stallion, you are ultirately respensible for ensuring
4 Ho. 1. 4 that White Stallionm is built te the xspresentations
E] {Exhible Applicant No. 1 adaltied) & and requirerents pade in the glr quality pemnit,
& MR, GROYEH: Ard T have no furthar & Correct?
7 questions for this witness. 2 A Yos.
L} JUDGE QUALTROUGH: A1l right, FPursuant 8 0 Ang 1 think you testified in yaur prefiled
9 to the cross-odanination order that we entered ) 5 testiceny, "Ceapliance with the draft perailt and
10 previously, it's golng to he the Bxecutive Direstor's 10 adherence to the represeatations nade in the permit
11} turn. 11 applicatien 1s mandatory. He undezstand these
iz HA, FARRISOM: Pass the witness. 12 opligations and fully appreclate the consequencas of
13 JUDGE QUALTROUGH: Protestants, how do I3 noncoxpliance.® Dgas that ring a ball?
14 yourall want to handle this, Do you~all caze who goes 14 A Yes.
15 rfiraty 15 Q And would you agres with me that yeur
i6 HR. WEBER: I believe I'm going flrst. 16 statexent about compliance wlth representations nade
17 JUDGE QUALTROUGH: Okay, 17 in applications would be tzue of any zpplication filed
18 MR, WEBER: Thank you. 8 on bohalf of ¥hite Stallion?
13 JUDGE QUALTROUGH: Go ahead, Mr. Keber, 19 A Yes.
28 CROSS-EXAMIMATION 20 Q And it's true, is it mot, that White Stallien
21 BY MR. WEBERS 21 has filed a 404 -- Sectlon 404 under the Clean Water
22 Q Gead rorning, Hr., Rotondl, 22 Act peruit with the Arny Corps of Englneers? Correci?
23 A Heklo. 23 A That is correct.
24 Q Hy nare is Tont Weber, and I rapresent 24 [+] And White stallion has filed a wastéwater
25 Enviremzental Defense, Inc. 25 discharge pormit with the water guality division of
T 73
1 Tell us, again, your title, please, sir, 1 the TCEQ, Correct?
2 A I'n prasident/chief executive officer of 2 A That {s corzect.
3 %hite stallion Energy Center, 3 Q And 25 president and €£¢, ¥ assume that
4 Q Do you also have & title with 8ky Energy? 4 you'‘re femilier with the appiications that have hsen
B A Yes, I an president/CEO of Sky Energy also. 5 subnitted to ell of these agencles. 1s that right?
6 Q What is the relationship hetween those tuwe € A Gunarally, yes.
7 entities, sir? 7 [+] ¥ho 1z Randy Bird?
8 A Sky Enexgy 1s a part owner of the White L] A Randy Bizd is the chief aperating officer of
9 Stallion Energy Center project, LLC, That is the 8 the white Staliion Energy Center,
10 entity, end it is alse contract -- the developar of 16 L] Are you sware that -- well, ft's true, is it
11 White Stalliea Energy Center project. 11 not, that Rendy Blrd certified to the water guality
iz o] How many erployaos daas Bhite Stallion have? 12 division that the applicatien nade to that body was
13 A ¥Yhite Stallion sctually has no direct 13 true and correct? Ts that xight?
14 eoployees, 14 A 1 balieve that's corzect, yes.
15 [13 Howt many erployees daes Sky Energy hava? 15 Q Do you have a set of tho exhlbits that vere
16 A Fout, 16 mdmitted this worning, Exhibits 120 through 1267
X Q boes either White Stallieon or Sky Energy own ¥7 A T guess that's -~ it sppears so, yes.
18 or operata any pader plants today? 18 4] Heuld you tura to Exhibit 121, please?
14 A As entities, no. 14 A oray.
20 1] Are you -- are those entitfes afftliated with 20 Q 2nd 1%11 represent to you that thesa are
21 othar entities that own or opsrate powxar plants? 21 sirply etcerpts from the wastesater discharqé permit
22 A o, 22 appliecatlon that White Stsllilon has filed with the
23 Q And it's brue, is it nat, that yay 23 5C¢EQ.
24 independently reviewed the air quality pernit 24 Do you have any reason to belleve that
25 opplication thak's the subject of thls procesding? 25 that*s net the case?
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1 A No. I have not looked It over, but I kake 1 submitted as part of the water quality discharge

2 you at your word, 2 application filed in February 2008 is different than
3 Q 1'n going to ask you to tura to the signatuza 3 the site plan that was subnitted as part of the air

4 page. It would he Bates labeled -- it lacks like it 4§ quality applicatlon in Septeaber 20082

5 got cut off of ny copy, but it's EDF 019876, It is -~ 5 MR. GROTEN: Objectiony form,

& A Yes, I'o there. L] A Yes.

7 Q It's Page B at the botton. Do you see that? 7 MR. GROTEN: oObjection; form. I would
8 A 876 appears to be Page 9 in this copy. 8 like to have a -- he asked -~ he's assuning facts not
9 Q I'n sorry. You're right. You're right: 9 in evidence concerning whether or not there are

10 absolukely. 10 differences between the applications, He didn't ask
11 Ang you'’ll see Randy Bird's signature 11 wvhether he was aware {f there were. He sald, “Are you
12 there. 1s that right? 12 aware that there are.™

13 A Yes. 13 JUDGE QUALTROUGH: All right., <Can you
14 Q Oxay. And the date of this application, as 14 clarify it, please, Mr, Yeber?

16 certified by Mr, Bird, is February 19th, 2009, 15 Q {BY MR, WEBER] Are you aware that there ara
16 Correck? 16 differences --

17 A Yes. i7? HR. GROTEM: 1I'm sorry.

18 Q Is that hefore or after the alr guality 18 JUDGE QUALTROUGH: He's asking if he's
19 pemit application was filed? 19 aware of the diffeérences between the applications.
20 A After. 20 HR. WEBER: T can insert the word "if.”
21 Q How long after? 21 Q {BY HR. WEBER] Are you aware if there are
22 A I don't rezember the exact date of the filing 22 difference in the site plan sybmitted as part of the
23 of the application of the alr quality peroit -- soxme 23 wastewater discharge pernit application, excerpte of
24 significant perled of tire. 24 which are in front of you rarked as EDF 121 --
25 Q I would ask that you read into the record the 25 A Yes,

75 17

1 certification rade on Page 9, please, b Q ~= batwaen that site plan and the site plan
2 P8 I take it you resn the first paragraph, z subnitted to the alr quality division?

3 Q Correct. Where it begins, "I, R. A. Blrd.” 3 A Yes.

4 A "I, R. A. Bird, chief operating officer, 4 o You are awarel

5 cartify under penalty of law that this docurent and 5 A T an aware.

6 =11 attachrents weré prepared under my direction ox 13 [e] Is it your testicony here today that you

7 supervision in accordanca with a systen designed to 7 intend to arend the wastewater discharge pernit

8 assure that gualified personnel properly gathered and 8 application subaitted in February 20092

9 evaluated ths informatien subnitted, based on ny El A It is ny testicony that we have subnitted a
10 inquiry of the person or persons vwhe manege the 10 site plan in the air application for this project to
11 systens or those persons directly responsible for 11 which we are fully and cempletely prepared te build
12 gathering the information. 12 this project in every respect.
13 *the inforcation subnitted is, to the 13 e hava evaluated -- as part of the
14 best of ny knowledge and Lelief, true, accurate and 14 additional pernmitting process for this preject,

15 cozplete. 1 an attare there are significant penalties 15 including the tastevater discharge application that we
1é for subaitting false inforcation, including the 16 have filed and the 404 spplication that we have filed,
17 possibility of fine and irprisoncent for known 17 we have looked at additional environcental nitigation.
18 wviolations.” Do I need to continue? 1] It is ny understanding that in so deing,
19 Q Yes, sir; if you don't nind, the next 19 w2 have considered, although not adopted, alterations
20 paragraph. 20 to the plan subnitted in this =~ in the air
21 A r1 further certify that T an avthorized under 21 application which were represented te me by ny staff
22 30 Texas Rdainistrative Code, Section 305.44, to slen 22 and consultants to be twoe things; o¢ne, in line with
23 this docurent and can provide dacurentation and preof 23 mitigation of envirenrental fwpacts on this project on
24 of such authorlzation upen request.® 24 forested wetlands, as well as icomaterial changes to
25 Q Thank you. Aré you aviare that the site plan 25 the alr emission situation, in peint of fact,
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1 inproverents thereto. 1 issued on this application. It is Bates labeled EbF
2 I would point out, however, that the 2 0159747,
3 eonly adepted design of this project to date is the one 3 A I'mn therxe.
4 subnitted in this alr applicatien, and we are fully 4 Q At the top, it says, "Perait Application Ho.
6 willing to co=ply in every respect with censtruction 5 &5WG-2009-00545, Correct?
6 of this praject zccording to that site layout. [ A Yes.
7 fe] Well, I'm not sure if you answared my 7 0 Tuzning back to the first page, this was an
8 question, but let re restate it, B application flled on Septenber 23, 2009. Is that
9 Is it your intention, sitting here % xight?
10 today, to amend the wastewater discharge permit 10 A Yes.
11 application submitted in February 20097 11 Q Again, this was subsequent to your air
12 A 1 an aware of the differences fairly 12 quality application, Is that correect?
13 recently, and we will consider such acend=ent. 13 A That's correct,
14 a But you'll alsc agree wlth re that you have 14 Q And it was subsequént to the wastewater
15 certified as true and correct =~ your compeny, White 15 discharge pernit application., 1Is that carrect?
16 Stallion Energy Center, has certified, through its 16 A 1'n going to have to look. Is it 121 that is
17 chief operating officer, two distinct site plans and 17 the wastewater application?
18 certified them 8s true and correct, Isn't that rightz 18 Q Excerpts fron the wastewster application;
19 A Actually, I don't agree that that's what has 1% vyes, sir.
20 bappened here, We have subaitted in our air 20 A Yes, $o this Exhibit 122 was filed
21 application a site plan for this project. We have 21 subsequent to Exhiblt 121,
22 worked with the TCEQ, as I understand it, in tems of 22 Q And you indicated that yeu've had discussions
23 xesponding to the Inforwatlien necessary for thea to 23 with the Amy Corps of Enginecrs concerning a possible
24 evaluvate it, They have provldsd a draft air pemit on 24 nitigation -~ wetlands nitigatlon plan related to this
25 that basis. 25 plant site. Is that correct?
79 01
i We have discussed with the Amy Corps of 1 A I have not personally had those
2 Enginears the potential that they would like us to 2 conversations.
3 seek addltional mitigation of watlands, which we 3 [+] Representatives of White Stallion havs had
4 consider to be an environzental Improvecent 4 those conversations?
5 potentially to this project, and we have put in that 5 A Representatives of White Stallion have met
¢ epplicatien a site layout for the project that & wlth the Corps of Engineers, expressed the Intent to
7 potentlally irproves the environ=ental perfornmance of 7 supply this application, exchanged views or -~ that's
€ the project. It has not been adepted by the Corps, 8 incorrect =~ listened to the Corps' thinking about
S mnor by us, and we nu.l continue to leok at ways to 9 what their revlew process would bhe and filed this
10 inprove this project, that I can tell yau, 10 applicatien in zesponse to those suggestlonhs, as well
11 Q Hall, let re ask you to turn, then, to EDF 11 as vhat aze the regulations invelvad.
12 Exhibit 122, 12 Q ¥ell, in fact, the Corps has issued public
13 A Okay. Yes. 13 notice of your application. 1Ian't that right?
14 Q You'll sgree with re that this was, as it 14 A That's correct, Yes,
15 states in the re lins, ¥hite Stallion Energy Center 15 Q So it's pore than discussions. Right?
16 Section 10/404 pernit application. Corract? 16 It's an application for which publie
17 A Yes, 17 notice has been issued. Correcti
18 o And it was suttaitted by Whitenton Group, 18 A Yes., We absolutely filed an application, =znd
1% Inc., on behalf and as the agent of White Stallion 1% public notice has been issued.
20 Energy Corporation. Is that correct? 20 Q And are you aware that EPA has filed
21 A Yes. 21 public -- has filed coz=ents on this application?
22 L3 Excuse pe, White Stallien Fnergy Center, 22 A I'n aware of that, yas.
23 Correct? 23 Q Are you aware that other state and federal
24 A Yes, that's correct. 24 agencles have filed cor=ents on this application?
25 Q I1'11 ask you to turn to the public notice 25 A I an aware of that, yes,
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1 Q And this application, 1fkea the wastewater i1 pernit application prior to today?

% dizehavge application, proposes a site plan that's 2 A flo. That's not what I aaid.

3 different than the site plan propozed in your air 3 Q Ceuld you restata your answer then?

4 guality spplication. Correct? { MR, GROTEN: To what question?

5 A For considaratlen, yes. 5 Q {BY HR. WERER) WKell, Jot ne ask. When did
6 0 I*11 ask you to tutn ko == ft's plate -- or 6 you decide that =~ do you plan tae axend your alx

7 Figure £ of L5 ir EDF Exhibit 122, 7That's Bates 7 quality parnit application that wetre here today for?
8 labeled EDF 019753, 8 A I hava no such intention sitting here today.
kS A Yes. 5 (4] Well, I think you've testifled that you ara
16 o] And do you see the loration thatls proposed 10 considering arending your sSection 404 pemmnit

11 there for harge unloading? 11 application. 1s that righti

12 A Yes. 32 A Welre working on finalization of our =~ of

13 0 Is that the sace location as proposed in the 13 the procass that would result 1n a 404 pernlt. If

14 ailr qualiky pernlt spplication? 14 that requizes amend=ent in order to be compliant with
15 A Based on my review this moraing, apparentiy 15 our obligations, we will do -~ pake such an arandesnt.,
1§ nat, 1£ I'n gloply telling Yeu that I have ho

17 < And you'll agres with re that barge loading 17 authority to unilaterally apend that permit
18 facilities and the cenvayors and drop points 18 applieation. That's subject to the governance

19 assoclated with those ate sources of partfculate 1% provisions of the White Stallion Energy project, and I
20 enissfons? Is that correckt? 20 assure you -- and I assure you -- [hat we will act
21 A I'n aware of that, yes, 21 fully and cempliant with what our zequirements are
22 [+] A% prasident and CEQ of ¥hite Stsllion, whera 22 should the air permit application baing heard 1n this
23 w11 the bharge vntozding facllity be lecated? 23 process be granted.
24 A Tt*s currently contexplated and approved teo 24 o] I believe ny gquestion was, when did you first
25 be located In the Jocation where it is represented in 35 consider thé possibllity of srending your 404 pemnit
a3 as

1 the ppplication for PSD parmlt for which we're hearxing 1 applicatioen?

2 teday. 2 A Well, you knew, walve considered optinmizing
3 3] 8o it*s your testicony here that yeu intend 3 the 4§0{ peralt application by means of its inpacts at
4 to acend the Section 404 pernmit on file with the Amy 4 least since the public coezment peried, and we began to
& Corps of Enginesrs., Is that rlght? 5 look very carefully at the corxents. ¥e're working

& A We will consider naking such an arendezent. & vory hard te respond to them with -~ you know, the

7 That is 2 progess in which we're engaged today. 7 Corps has providad them to us, and our next step in

8 a And was that progess Initlated today as & 6 that process ia to respond, snd that may include

2 result of EOF's cotlon?y 9 apendzents to the applicatien.

10 A ¥as —- whal process? 14 Q Is it White Stallionts intentlon to alter the
11 o] The precess of recongldering the application 11 site plan subaltted on behalf of ¥hike Stalifon as

12 on file, koth with the Arny Corps of Enginzers Section 12 part of the Section 404 dredge pernit application?

13 404 wetlands or dredyge and riil pernit, is thak as a 13 A We may do that, #e're consldering doing

14 result of our xatlon filed today? 14 that.

35 A Ha. 1% Q Are you considering roving the barge

13 1] Okay. When did thab reconsideratfion begin¥ 16 unleading facility?

17 A He would have filed for srend=ent of this 17 HA, GROTEH: Moving it relative to what?
18 process, had there besn conclusions that it was if [¢] {BY MR, WEBER} Hoving it relative to where
39 necessary to acend. The process of considerlng 19 it's represented tn your air gquality pernft

20 potentfal wetlards nitigation in addition to that 2¢ applicatien.

21 aetzenced siith our preparation of ¢ur {04 pernit 21 A Ho, I havé no such intention to do that,
22 application, 22 ¥a'll consider that, only under the guidelines of
23 q [ want to nske sure I understand your answer. 23 the ~- you knew, the alr permlt that ~- the final air
24 Is your answer; then, that you had 24 pernlet, byt we have no comaiteant to ¢hangs the barge
25 previously conteoplated amending your air quality 25 location.
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1 Q Do you plan to rove the barge location as 1 scutheast corner of your proparty? Is that right?

2 represented in the 404 application? 2 A For consideratlion, yes,

3 A That's a possibility, ves. 3 4] Well, you've subnitted it in an application
4 Q Have yeu inforrmed the Arny Corps of Englneers 4 to the Arny Corps of Enginears, Correct?

5 about that possibility? 5 A That is correct.

é A Ho. 6 Q You made a representation that as the

7 Q The decision to reconflgure the site plan as 7 president and CEQ of White Stallion you stand by.

8 represented in the air quality pemmit application and 8 Correct?

9 rake changes to that site plan as represented in your 9 A It sounds like you're suggesting that I have
10 404 application was a result of concerns regarding 10 cormitted to a site plan that eoves the materfal

11 ippacts to and mitigation of forested wetlands 11 handling for nitigation af forested wetlands, and I
12 prinazily, Coxrect? 12 have rade no such comnitment.

13 A Forested watlands, I guess, is a rajor 13 [} But you at least pads that representatioen

14 consideration. I'm not aware of all the 14 through the site plan to the Army Corps of Englneers.
15 considerations. 15 Correct?

16 Q But you'll agree with re, then, that 16 A We pade representatlon that that is arong the
17 subsequent te filing your air quality pemit 17 optlons for mitigation,

18 application, White st.alllon deternined that they ought 18 Q Well, you'll agree with e, uill you not,
19 to mitigate izpacts to wetlands, specifically forested 19 that the proposed site plan that was submitted to the
20 wetlands, and thereby subaltted a different site plan 20 eir pernitting division as part of your air quality
21 to the Amy Corps of Engineers. Correct? 21 application presents a reasonable alternative to the
22 A ¥a hava considered, but the fact 1s that, you 22 slite proposed to the Arny Corps of Engineers?
23 knoW, we've subnitted a site plan to the Amay Corps of 23 A The Arny Corps of Englneers peruit
24 Engineers that is a prospective rceans to nitigate 24 application was not contexzplated mt the tice of
25 certaln of the wetland irpacts. 25 c¢reation of the site layout for the air pemit
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1 a S§ir, you've done rore than conslder, haven't 1 application that tgok place ronths befare. It is the
2 you? 2 only approved design by the developxent cornmittee of
3 Can you turn to Figure 3 of 15 on EDYF 3 this project.

4 Exhibit 122, EOF Bates labeled 0197547 4 Q Which one 187 I'n sorcy.

5 A ¥es, I have it in front of re. 5 A The one that is in the air application.

13 o The areas cross~hatched in orange, those are 6 Q So are you saylng that the application

7 forested wstlands. Correct? 7 submitted to the Arny Corps of Engineers has not been
8 A I believe that's the case, 8 approved by fhite Stallion nanagerent?

9 o Do you see in the legend where it says 9 A It has not heen adopted as the final design
10 “forested wetlands"t If you turn it landscape, it 10 of this project. That's correct.

11 would be in your lower right~hand corner. 11 [¢] Do you recall on what date White Stallfon's
12 A Yes, 12 rpanagezent tean or board adopted as the final plan the
13 Q Is the orange cross-hatch area -- are these 13 slte plan subaltted as part of the air quality pemtit
14 forested wetlands? 14 application?

15 A Yes. 15 A I don't recmecher the precise date, sometire
1é Q Isn't it true that White Stallion has roved 16 before the application was sutnitted,

17 the naterial handling portien of the proposed plant 17 Lo} In 200872
18 nerthward In order to avold forested wetlands along 18 A Yes,

15 the southern boundary -- excuse e -- the southwesktern i35 Q And when you say "the application,™ you rean
20 boundary of your property? 20 the alr quality pernit application?
21 A Would you please ask it again? 21 A Correct,

22 Q You babt, It's true, is it not, that ¥hite 22 (4] 50 it was approved by White Stallion's

23 Stallion has roved the raterial handling portlion of 23 panagézment cornlttee or board, Is that right?
24 its propoesed source northward in order ta avoeid 24 Is it the board that approves it?
25 Inpacts to forested wetlands }ocated on the south and 25 A Developsent corafttee Is the formal name of
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1 it, yes. 1 of things in this process. Ha ia the -- provides

2 Q So it was approved by the cernittee? 2 oversight ard advice to the dsveloprent comaittee

3 A Yes. 3 related to technical matters, He is an engineer hy

4 Q But then you subsequently certified to the 4 training. He has advised and conducted activity

§ air -- excuse re -- the wastewater -~ the water 5 related to perait application preparation. He also

6 quality division of the TCEC & slte plan that had not 6 has been responsible for working with the public in

7 been approved by the commlttee. 1s that correct? 7 Bay city, and he has a varlety of other

8 A That is correct. The general laysut of this 8 responsibilities.

9 project was approved once, It was not actually 2 Q Howt does his role coupare to your role, thus
10 approved in the context of the air application. It 10 far, in this process?

11 was used for that purpose subsequent. There has nevar i1 A ¥ell, I have oversight responsibility for the
12 been an adoptieon of a different one, ever. 12 entirety of the develop=ent of this project, That's
13 Q Was Randy Bird not acting on behalf of White 13 the pernitting process, but it involves a variety of
14 5Stallien Energy Center? 14 other large activities, including the procurezent of
i5 A He was acting on kehalf of White Stalllon 16 construction -- a construcklen construct for the
16 Energy Center, 16 project, parketing electricity, procurezent of fuel, a
17 Q And are your consultants acting on behalf of 17 varlety of other things that are all pajor activities,
18 White Stallion Energy Center? 18 I have responsibllity broadly for all of those.
19 A Yes, they are, 19 Q So your responsibility is broader than
20 Q You take certifications to the TCEQ 26 Hr, Bird's reaponsibility. Is that correct?
2l seriously? 21 A Generally, that's a fair staterent.
22 A Yes, eir, 22 Q Does Nr. Blrd have a role In Sky Energy?
23 Q You would agree that the site plan subaitted 23 A ¥Yes, Ke has the sare title in Sky Energy,
24 to the Army Corps of Engineers in 2009, that you may 24 and sky Energy is a project developer. So essentially
25 now alter, that that was a practicable alternativa to 25 Lthe zole that Randy plays on Knite Stallion is very
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1 the site plan subnitted to the air quality divislon in 1 nearly the identical rele he plays &s a recher of the
2 Septecher 2008. Is that right? 2 sky Energy develor—ent team,

3 A I think that's a fair statement. 3 Q Can you please explain the business

4 Q Thanrk you, Mr. Rotondi. 4 relatienship betwsen White Stallion, Sky Energy and

5 MR, WEBER: I'11 pass the wltness. 5 Spark Energy?

6 JUDGE QUALTROUGH: Sierra Club? 6 A Yes, Spark Energy is the retail electric

7 CROSS-EXAMINATION 7 brand nace associated with a private investcent group
B BY M5, MANM: 8 based in the Kouston area. Spark Energy has a company
S Q Goed rorning, Me. Rotondi. 9 that shares the same ounership as the partner in

10 A Hello. 10 developent of Sky Energy or -~ excusa re -- of Khite
11 Q My naze is Christina Mann., I'm with the 11 stallion En2rgy. So essentially Spark Enargy is the
12 Sierxe Club and the No Coal Coalition. 12 group that is the partner in develorcent of this

13 You testified earlier that Randy Blrd is 13 project.
14 the chlef operating officer of White Stallien Energy 14 Q Are they a financial partner only or are they
1§ Center. Is that correct? 15 providing technical and develapzent assistance?

16 A Yes. 16 A They provide a variety of assistance, in
17 Q And you are the CEQ and president of White 17 addition te financing.

18 Stallion Ensrgy? 18 Q Are they the only financiel partner in

19 A That's correct. 19 thls -- to White Stallion Energy or $ky Energy in
o0 Q ¥nat has ¥r. Blrd's role been in the WSEC 20 developzent of this particular project?
21 develgoprent process? 21 A Yesh. They're 2 related cozpany -- the
22 A You r:ean ¥hite Stallien? 22 ceapany that is related to Spavk ==~ I'n saylng this
23 o Yeah, ¥hite Stallion Energy Center's 23 because they're actually not joint =-- okay.
24 develapment process. 24 Spark Energy and a company c¢alled Maris
25 A ¥ell, Mr. Bird is responsible for a variety 25 are two entities that are ovumed by the saxe
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1 shareholder. This is a private investeent group in 1 A This is getting very clese to confidential

2 ‘the Houston area. Through the Maris wehicle, they 2 inforeation.

3 supply fimancing -~ developzent firancing, a MR. GROVEN: Your Hopor, if -- Iti}

4 Spark Energy group also provides s 4 object to this as heing of very questionable prohative
5 varlety of rarker analysis, of [insheing advisorship 5 value In these procaedings, and wa have comzerefal

& and ether expertise to the develeprent process. & concerns about -- that Mr. Retondi has about sharing
7 q Is Spark Energy going to be the retail 1 this information szo --—

8 provider of any energy developed or generatedi ] Ms, HAMH: I'n comfortable digcussing

8 N That's undeternined at this peint in tire, 9 the developzent ¢ounitbtes as an entity wiithout coving
10 tThey hawe an option to he such. 10 to Individuale on it at this point. If later 1 need
11 ] Thay have & sort of -~ they have the flirst 11 te ravisit it =-
12 option to do that? 1z JUDGE QUALTROUGH! Go ahead.

13 A They have 2 right to do that, yes. 13 Q (BY MS, MAMNN)} The development cemmittee is
14 Q I think you testiffed eariler thak Hhite 14 the entity -~ what are the responsibilities of the

15 stallion -- I'11 repnzase, i5 development comnittes as it zelates to the ¥hite

16 which entity did you testify earlier had 16 5tatlion Energy Center's developrent?
17 four ¢nployses? 17 A It is the governing body that rakes every
18 A Sky Energy. 18 paterfsl decisien abouk that davelopzent,
19 o] tho are those ecployees? 19 Q Sa do they make -~ the developrent comnittea
20 A Hyself, Pandy Bird, Kathy Morgan, Jeff 20 rskes a decision abaut the site plan, for sxarple, Is
21 Beickex, 25 that correck?
22 Q What was that last naze? 22 A the developnent comuittes would pake a —-
23 A Jeff Befcker, 23 yeah, they would approve a slte plan; yes.
24 1] S0 Sky Tnetdgy has four eaployeos. Wnite 24 2] And as you testifiad earlier, the developzent
25 stallion has no ezployses. Xs that correct? 25 ecoxnmittesa did approve a site plan. That's correct?

35 97

i A That's corzect, Services to ¥White Stallion 1 .8 Yas.

2 are provided by Sky Energy enployess by a varlety of 2 Q And at the tixe the devslopmant comnittes

3 consultants and an a consilting basis by cexbers of 3 spproved the site plan -- in what tlos frace sgein?

4 the Spark Energy tean, 4 A I'= not sure exactly, prlor te the subaittal
5 Q Okay., You mentioned a White Stallion 5 of the air parnil application,

6 development comnitktee. 7Ts that correet? [ Q At that tice did the developeent comnittee

1 A ihat's correct, t have an understanding of what the site plan would be
] ] 2nd 1s the develepzent cozaittee ~~ how s 8 vsed for?

9 the developnent cornlttee assoclated with ¥hite & A A general uvnderstending of that, yas.

10 stallien? 14 a And vhat was the general understanding?

11 What 1s the relationship hetwaen the 11 A That it would be used for a varlety of

12 developrent cecnittee and White Stallion Energy 12 things, Axong thea, it vavld ke the site plan

¥3 Center? t3 inltially used in pernit applicakion -- in the air

14 A The development cormittee is the governing 14 spplication, that it would also be 2 kasis upon which
1% hody representing the wmership Intereats in White 15 opur consuitants could evaluate s variéty of technical
16 stallion. Sc every naterlal dacision about ®Khite 16 aspects of the project for reasans other than the alr
17 Stzlifon is pade by the developzent cownittee. 17 eapplication.

i3 ] How nany people are on the developnent 18 [+] pid the developzent cornittes -~ had they
1% coonlttee? 19 received -~ T say "they™ -~ had it recelved
29 A Four. 20 informatior about what kind of spplication wovld he
21 Q Are they the ssxe four euployess for Sky 21 requived to be subslited on hehalf of ¥White Stallton
22 Energy? 22 Enezgy at the tina s site plan was developed?

23 A Ha, 23 A Well, 1 don't recall sorkt of a documented
24 Q Can yau tell re who the four people are on 24 st of pemit applications, but the nechers of the
25 the develépzent cozmlttes? 25 cozaitten have all been through pawer plant
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1 developrient projects hefore. $o there was cerkainly 1 perolt, I that correck?

2 genexal swareness of the types of applications that b4 A I Leliave that's Lthe case, yes,

3 sauld be required, 3 ¢] And dld ¥r. Bird knew whether or not he was
L Q And hoWw are you aware of bthe kinds of 4 subkpitting the same site plan that the developrent

5 deeclslons and information that the development 5 cozaittee had appraved each tice?

6 cormittee nakes and considers? € A You knoW, I can't apeak for him.

7 Hewr are you aware of that? Ave you a 7 Q Sure. ¥ell, would he have any firsthand

& recher of the developzent cornlttee? B knotledge af what the develapszent cesnitbees declded

4 A Yeah., 1 thought we had passed the issus 9 regarding a slte plan -- an epproved site plan?

10 of ~- 10 A Yeu know, I believe he would. RAgain, I can't
il Q #¥ell, I belleva ir's relgvant becavse 11 speak girectly for hin, but I believe he had

12 Hr. Rotondi earlier testified shout ticelines with 12 koewledge.

13 these sites plans. 13 ¢ Has he -~ did he conselt with devslopment ==
14 A Thatfs fine. 1'm a mezhar of the devaloprent 14 the developzent cozndbtee or was he a werbor of the
15 vazniktes, 15 developrent coraittee when the site plan was approved?
16 (4] 80 as a pezher of the developzent comnittes, 16 A I bakisve he was awave of the sfte plan when
17 do you hava -- vhen did you baceze aware of the nunbher 17 it wag approved,
18 of applications that would have te he subattted on ig Q And I don't think that quite enswered ny

1% hghalf of White Stallien? 12 questicon,
20 A Hell, I've been in the poser plent 20 But did ke consuit with the developrent
21 develapsant business for pany years. I care into this 21 comaittee, or t'as he a mensber of the developrent
22 project with genaral awareness of that, 22 cornittee when the skte plan was approved?
23 [4] Oxay. And so at that point, you understaod 2% A Yes.
24 that the site plen weuld ba necessary te provids to 24 o Yes to bothy
25 different agencies to help then zake a decision en an 25 MR. GROTER: You asked one or the other,
99 104

1 application for a different envirenrantal pernit? 1 Q (BY N5, MAINI} Okay. Was he a mesher of the
2 Shall I rephrase that? 2 developzent cormittee when the site plan was

3 A Pleasa. 3 approved ~- Mr. Bird:

4 Q A site plan -~ in your expetrience, did you 4 A Yes.,

§ have an understanding that a site plan would be 5 s} Yr. Rotondl, if wWhite Staliion Energy Center
& ragquired to be subaftted on behslf of ¥hite Stallfon 6 1is ultirately constructed, tho will operate the power
7 foxr the eir pernit spplication and for the wastewater 7 plant?

4 application and for any ather recessary applications? 8 A Under the developzent agressent for the

9 Did you understand that? 9 project, Sky Energy is respansible for the operation
10 A You kaow, ny clearest vaderstanding is that 10 of the plant.

11 there neaded to he such & site plan for the air 11 i+ ¥no is that devaleoprent agreexant betwien?
12 application, I have been through lots of alr 12 A Haris and Sky Energy.

13 pemitbing actlvities in the past end undexstood the 13 ] S0 would Sky Energy ke ideatitied as the

14 natwre of dasign for the purpsse of deteraining 14 operator of White Btsllioh Energy Centerx?

15 enission poinks for alr podeling, 15 A Sky Energy is responsible for building en

i€ It's not lkely that at that time I was 18 organizatien fer the purposes of ~- of permanent

17 ¢ontemplating, you know, othet issues associated with 17 operations of the profect.

18 site planning because that was the focus of the effort bt a If we flash=Lfetwarded four years [ioo foday
19 =zt that tire. 1% end this facility has been constructed, employees at
20 o Okay. And you testified saclier «~ and I 20 what corporation are going to be respensible for
21 think that EDF's exhiblis agree with this -- that 21 operations -~ for day-ta-~day operations at bhe

22 Hr. Bird was the representative of #hite Stallion who 2z proposed White Stallion Enexgy Center?

23 signed the applications on all three of the 23 A T would say feon the standpoint that I leok
24 applications we've talked about beday. That would he 24 at it today, granted that that 15 fiva or six years
25 the 404 permit, the wastedater pernit and the air 25 out into the futvre, there would ba -~ Hhite stallion
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1 Energy Center ftself will have rost of the operating 1 would say Ehat the laodednser, héwever, and the site
2 enployees, 2 plan are a pakter of public record.
3 The nansgexent will he provided by a 3 9 Okay. So paking sure I understand, regarding
4 contract operator of the projeck. This ia 4 the alr quality application, once this facllity is
& hypothatical, This is essentially the business plan § conatructed, who will ba responsible for e¢espliance
6 as of this tire. %e have had a ntrber of geneérie & with representations nade in the appllcation, as well
9 e¥presslons of intersst in playlng that xale an the 7 as the speclilc requivesents of pny final alr quality
8 part of subsidlary conpanles of enterprises that 8 perait, who individually or what entity?
% operate sone hundreds of thousands of Begawatts of L] A The c¢ontract opsrator will have very specific
10 power gemeration plants. 10 fiduciary obligations, iIncluding a portien of their
11 80 the operating capabilities that will 11 cozpensatfon at stake assoclated with cozpliance with
12 Le brought to bear as a regulreszent of the financing 12 the pernplit obligstions in full. Kt do nob -- we have
13 of this project will be industry-leading resuses of 13 not executed such a contract, It?s too early in this
14 all of the key operating people involved. 14 process to do so, hut that will be backed with the
15 Q S0 Lf White Stallion Enargy Center is granted 15 f5ll feith end credit of the permmit owner, thich will
16 this air quality perpit and the pernit is in their 16 e White Stallien Encrgy Center, its owners and
17 naze -- In its nane, who -- will the pemnit continue 17 financiers as wall as the contract gperator,
18 to be in ¥hite Stallion Energy Center®s npare if all of is Q Okay. So is the short answer to that you
13 these changes oceur with vho may or ray not be 1% don't know yet who will ke responsihle foxr compliance
20 actually operating the faciiity? 20 with the draft permit and representations in the
21 Is the pernit golug to rerain in %hite 2% pernit epplication?
22 Stzllion Energy Centex's nace, no ratter who s A2 A You rean in terms of indlvidusl people?
23 operakbing the facllity? 23 Q ¥nho in terms of individual people or entity.
24 F.3 Yes, 24 A Yeah. We are in the process to —-
25 O Whe will own the equipoent fn the == in that 25 a You're In the process of raking that
103 105
1 actual tangible Cacilitles at White Stalllion FEnergy 1 decision?
2 Center? 2 A Yeah, That dectglon has not been finallzed,
3 A ¥hite stallion Encrgy Center will. 3 Q S0 wa don't have the oppertunity te sea what
4 Q Okxay. 8o that I underatand, White Stallion 4 the operator's coxpliance hlstory 1s or what their
5 Energy Center wiil oxn the equipment, but anethar 5 background is in operating power plants at this point.
6 corporation wlll likely he fn charge of operations, & Ts that correct?
7 Is thalk correct?y T A Yes. And I weuld argue that I've navar seen
8 A As -~ ynder a contract that would be approved 8 a power plant yproject where you would kmew that at
¢ by the oxnership and lending structare of the project. 9 this junctura.
10 1) Okay. And it’s correct that vhite Stallion 16 M5, MANN: 1'n doing to object to that
11 Energy Center does not awn the land 6n which the Il as nonresponsive., You can always Follow up wlth your
12 facility ts proposed to be constructed, Right? 2 counsel.
13 A We hold &r option to purchase the land, i3 JUDGE QUALTROUGH: 1I'na going Lo overrule
14 4] And is that option to purchase with sny of 14 your objection. Go ahead with your questiening,
15 the -~ with SKky or Spark Erergy or is it with a non =~ 15 please.
16 ig it with a landowmer that hasn't baen nentioned yat?t 16 HS, HAMM: Okay,
17 A I'n soxry? I 17 1] {8Y MS. HAMN) And does your signature appear
18 o] %ho 1s the optlon to purchase with? 18 on any of the forns subaitted to ¥CEQ or any other
13 A The opticn to purchase was taken by a sister 1% agency regarding any applications by White Stallion
20 cozpany of Harls and assigned directly, via a legal 20 Enaergy Center?
21 instrument, to White stallion Energy Center, so Ghite 21 A Hy personal signatura?
22 Srallion Energy Center holds the eption, 22 0 Correet,
23 @ Hho da they hold the option te buy the land 23 .S You ¥now, I'm not sure thal I recall that,
24 fromt 24 It's not impossible though,
25 LS That's & confidentisl business ~- I quass ¥ 25 [+] Do you recall bt speciflcally for this alx
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1 pewmait applieation, whether or not you've signed any 1 production plang ¢f pat coke sort of on a yeary-toryear
2 fom or skgned the spplication sﬁbmitted to TCEO? 2 Lasis.

3 A You know, I don't recall, 3 ] lHave you conducted any studles or £een any

4 Bo you have an exanple? I dan't zecall, ¢ research about any -~ whather or net ned sources ate
5 4] Okay, Wwhat iz your positien regsrding & going to becere available in tice for «» ox at a tice
6 whether or not White Stallfon Eaergy Center has to oxn 6 whore Wnite §tallion might be sble te use the

T ths properly at atly 7 petraleua coke?

g Is it possible that White Stallion coutd ] A We have kept data snd hava 5 ganeral

9 have a Iease ¢n the property to bulld the facility? 5 understanding of the amount of pet coke that is

10 A 1 dontt know whether lt*s possible. It’s 10 produced a day, Thers are projects to add to coke

11 never centeaplated to lesse Lt 50 -~ 51 wmsnufacturing capacity in ths 6ulf Coast, He do

12 ¢ what fuels is Ehite Stallion planning on 12 not -~ we are hot privy to the sort of status of those
13 cozbusting in the proposed CFBs? 13 prajects, although thexe are announced projects for
14 A Fuel definition is included in the 14 that purpose.

15 application. It's intended to includa == 13 ¥e do our best to keep in touch with
1 [+] I'm serzy, I misundersteod that first word, 16 thex, and ¢ have had direct eenversations with a

17 It's == 17 nucher of potentlal suppliers, such as ConocoPhillips,
18 A 1s intended to -- I apologize, Are you 18 Exxontiobil.

15 having & éifficult time hearingl 19 o Hava you had conversations with anyone at
29 Q A little bib. 20 8hell or Hotiva?
21 b I'm sorzy. 1Is it better if I'n closer? 21 A Y have not, It's actually possible that

22 Q0 Yes. . 22 Spark has.

23 A Thank you, ¥'m serry. I apologize, Could 23 Q If local == snd by "local,™ I'n vsing your
24 you ask it again? 24 dafinition of the Gulf Coast - petrolewn coke is mot
a5 Q $ute. 1 asked what fuels is White Stallien 25 svallsbla, is there somexhera else phite Stallien

107 109

1 planming t¢ co=bust in the CFB? 1 nmight pracure pat cake?

2 A Yesh. The two fuelse basically ere ideptified 2 A Hat te ny knowledge.

3 §n the application there té include petreleun coke and 3 [\] Okay. How wlll the pet coke mrrive to Khite
4 Illinois Basin cosl. ¢ Stalllon Energy Centez?

3 1] And at this tire, do you have any contracts 5 A 1t depends on a variety af factors; its

6 with providers of petroleun cokel 6 sotrce lecation, what sre the loglstics for such

7 ES No. 7 deslivery. It ls possibla that it would be delivared
8 Q Bo you intend ~~ stxike that, 8 by barges, It is possible it will Be delivered by

9 Hew do you define the local srea as it § reflcara. f%hose are bhe bwo primary modes.

10 relates ro where you night get your patroleun == wvhere 10 1} Is there another code besides rall or

1) #nite Stallion mlght procira its petrelenn coke? 11 barging?

iz A The general amswar Lo that is the Gulf Coast, 1z A Realistically, ne. 1 mean, we considered
13 the rafincries that have access to rail or water 13 truck hzulage, huk that's logistically very difflcult
4 rranapork ¢f pet coke to the site. Thet witivate 1t zo ibt's unlikely. .

15 detemnination of that will he the cozpatitiveness of 15 [1] And you dldn't provids any infermation te
16 offers for the fuel. 16 7CEQ regarding possible truck hauling?

hy) Q And are you talking abeut the eatirety of the 17 a ito, bacause it's not feasible.

18 Gulf Coast froa Texas to Floxida? is Q Did you provide Snferzation to TCEQ sbout
19 A ¢h, net really, T would say [t's the Texas 19 rail trafflc?

20 Gulf Coast, louisiana Gulf Cosst, klabsps prinarily. 20 A You krotr, I'n not 100 percent sure what

21 [] And you have no Ldea which ertity night he 21 aspects of the rail trafflc was included in the

22 providing fthite Stallion petroleun coke if 22 information,

23 constructed? 23 Q Okay, Once the pet coke -- well, 2ssuning
24 A ¥o, 1t*s not possible te contract this far in 24 the pet coke arrives by barge, haw will it be

25 advance for thak. Refineries only make their 25 stored -~ how wikl it be transferred fron the bacge
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1 and stored at soxeshera on the 1,200-acre sita? i 4] But as far as your understarding of vhat

2 A ®ell, I'n ~- as you krow from my resume that 2 fthite Stallion would bhe allewed to burn, 100 percent

3 1 provided you, I'm not our project englnesr, 1 have 3 coke versus zero pekcent ¢oal ox eny range in bekween

4 a general vhderstending. He are bullding -- we are 4 there, do you have an understanding if there axe any

5 proposing to build, T should say, an unleading 5 reskrictions for White skallion on what they're

& facllity to take pet coke from barges. There will be 6 allowed -- what percentages of pet coke versus coal

7 a pachanical reans of accomplishing that, It wlll 7 they're allowed to buen?

8 then ke trahsferred via -- as I understand i, B A Po you mean wnder the —-

9 cohvayed to skorage abesw, L] 43 Under -~ either in the representations that
10 Q And 1s that the extent that you understand 16 White Stallion has ttade in the application or in the
11 what the storaga sreas would ha like?l 11 draft permit that®s vader conslderation,

12 A Yes. I eean, I'm not the designer of thenm. 12 A Yesh. T think the answar to your questien is
13 I hawe a ganeral wnderstanding of what thelr purpose i3 yes, if T undarstand it.
14 3s and what they do. 14 [} 30 I want to nake sure we're on the same
15 Q O%ay, Cen you explain; to the best of your 15 page, You balieva that Khite Stallion is restricted
16 understanding, how coal will be transported te ¥hite 1¢ In how much pet coke varsus coal it 1s allewsd to
17 Stallton? 17 bura?
18 A Again, the two primary rodes ¢f transport of 18 A Uo. I'm glad you olazified. I do not
19 coal would ke barge trensport on the inland waterway 19 believe it is restricted,
20 systen, and the other would ba rainline rallreads, 20 0 S0 it's your understanding that tha parmil
21 both of which have capabllity to deliver coal onte 21 wvould aliew 100 percent pet coke or 100 percort coal
22 this eite, 22 to be buzped at any one tire?
23 Q Qzay, ard are the retail -~ do the rallroeds 23 A That is ny understanding.
24 exist today? 24 0 Ezrlier you nentiongd Illinois goal, and then
25 Po the rafl lines that ¥hite Stallion 25 1 thought I heard you mention Kentucky coal in

1% 313

1 might use exist tedayt 1 respansa to one of your earlier answers. Do you

4 A Yes, 2 recall that?

3 o And tha sara questien about the egal. Do vou 3 A Yes, I recall that.

4 know how it will ke transferred from elther the karge 4 Q ia White §tallion plaaning on precuring and

B or the rail line to its svorage facllity?y 5 buraing Kentucky cosl%

& A Hy answer is really very nuch the sase, You 11 A Ho, not necessarily. Tha Illinois Basin le
7 know, the zafl, it will be delivered via ratl, will ke 7 technleally defined as gzolegle formations that
8 unloaded and transported. 8 actuslly are ~- exlst in several states; Illinois

g a Will the pet coke and the coal be segregated % Hentueky, Indiana all arang them,
1¢ while it's in storage? 10 7] So when -- wetre still talking ebout the sane
11 A That's ny understanding. 11 kird of coal that's heen represented in the
12 0 Do you helleve ¥White Stalllon Energy Center 12 applicatien, a bitunincus?

13 is restricted in any way in how nuch pet coke versus i3 A Yes.

14 ceal it chooses to burn In the CFBs? 14 [+ Bo you understand that porticas of the draft
15 A Well, as a practical ratter, thare are 15 parnit have different enission limitations depending
16 initations of use of both, T pean, we weuld -~ for 16 on whether or not coal or pet coke is kaing hurned?

17 exszple, it*s impossible -~ 1t's llkely izpossible, 17 A Yos, I do understand that,

18 fron #hat we understand, to proture coal frem Tilinois ig Q You understand that. Hew will Bhite Stallion
12 or Rentucky te be dellvered one tralnlead order at a 1% Energy Center identify, record and report the relative
2¢ tinre. 20 ratios of pet coke to ¢oal beirg burnad at eny ane

21 ihere would have to be somse baseload 2] time so that the regulators end the public cen be sure
22 compitrent of capacity over time in order for the 22 that the enfssion limitations are being et for the
23 railroads to be prepared to pazticipate in deliveries, 23 {fuel that's beling burned?

24 and so that’s a linitation. 1 would assu~e the sace 24 R Well, I don't krou exactly how those reparts
25 situation exists for pet coke. 25 are to be delivered. [ can tell you that we wiil
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1 comply in every way with repoxting requirenents, and 1 it night have beaen $3 and a half blillen. ¥e den’t

2 the data for such will be readily avaflable and wlil 2 have a final engineered cost of thie project. That

3 he ginple to daternine the guantities of any blend, 3 really is the naxt step in this process after we have
4 for example. 4 certalnty of what the air permit is going to include.
5 [+] And how —- in your euperience, hew ls ik 3 ] You testify in vour prefiled testinany about
6 airple to deternine the quantities of the blend? & local econonic kenafits. Bo you recall that

7 That do you anticipate the data to be T genarelly?

§ able te show? ] S Yes.

9 A How nuch of what sources are contzined in the 9 4] Has White Stallion Enerqy Center, Sky Energy
10 fuel. 10 or Spark Energy evaluated sny negative econcmlc

11 0 On, like, an hourly basis of blending or -- 11 inpacts that this Facility night have on the lecal

12 A You kaoW, I don't -~ again, I apologirze, I 12 areal

13 just -- that ia not my technical expartige put ~- 13 A Cen you glve ne exacple? I'm not sure what
14 Qa Do you know if there*s someone that 1s 14 you rean by thek,

15 testifying on behalf of Khlte Stallfon that night be 15 Q Well, has there béen any econenle analysis on
16 batter to answer that questlon == that specific 16 the finan¢isl impact, whether it is in health costs or
17 question? 17 other costs assoclated with additional air pollutien
18 A Itts possible that the - 1'a rab sute, 18 in the local area?

18 candidly, 12 A Hell, I assume this entire process to be
20 o $0 you'ie not sure if it should be someohe ab 20 about that question, I have mot dene, sort of
21 RPS or Stanlay? 21 independent of this process, anslysis of thase things,
22 A I guess, now that you raisa it, I suppose 22 My understanding is this process fs the obligatien to
23 that the people vho axe kost able to aaswar that, vwho 23 determina the impact on public health. 86 obviously
24 have done the apsrational thinkiang abount this, are the 24 conplylng with it is —- the cosh of conplying with any
25 Stanley cres. That does not nean that RPS does not 25 pemrnit that is granted Ls the cosk.

15 117

1 have kns&w/ledge of 1t, I'm jusi telling you what I 1 4] Okay. S50 you haven't looked at whether or

2 know. 2 not there is any costs which ara sort of -~ which are
3 Q I undarstand., Woo or what entity made the 3 deferred onto the Iocal comdunlty as & result of the
4 decision to propose GFBs rather than PG units? £ pemitted exount of air pollution that White Stallion
5 A bBevelopuent coralttee, 5 Enexgy Center zay enit?t

& o] Do you know about what tice frace that 6 A well, [ haven't quantified -«

7 decision wae rade? 7 Q Okay. Has White Stallion Fnergy Center, Sky
E:| A Fairly early on in the formatlon of the 8 Energy or Spark Energy evzluated the economie inpact
9 project, fairly shortly after the development 9 of additional ozgne forcation in the

10 agreenent was executed) prior, ohviously, to the 10 Houston/Galwvesten/Brazorla nenattalncent area that pay
11 persit application, 11 result froa Bhite Stalllen Enexqy Center's emissions?
12 [+] S0 is this early "8 or late '077 12 A I'a pob sure I eyen -~
12 A In that kire frama, I can’t testify exactly 13 [+ 1 can reask it.

14 which day or anything like that, 14 Has Waite Stallion Enexgy Center, Sky
15 Q Oxay, And reughly how much noney Es the 1% Ensrgy or Spark Energy evaluated the econcnie impact
1§ plant going to cost te huilde 16 of additional ozone formatjon in the

17 A T wish I had & great &nswer for that, You 17 Hauston/Galveston/Brazoria honattalnrent area that nay
18 know, I would say that the hest ansker that I can give 18 result fron the Fhite stallien Energy Center's ait

19 you, based on ny current knowledge, is thet if the 19 enissfons?

20 price of this plant 1s deterrined to be where such 20 HR. GROTEH: Objection, That essumes
21 prices uere seven or efght years age, it would be in 21 that there uill be sore,

22 the range of possibly §2 biktion, 22 JUEGE QUALTROUGK: ¥°'11 eustain that.
23 If the plant cost is, s projected or &s 23 I'n not sure thet's fn the racord yet.
24 sinilar plants ¢eshk ab the hetgbt of the expansion 24 [ [BY M5, MANH} MHas ihite Stallion Energy
25 c¢ycle in the econeiay, yau know, roughly tsio years ago, 28 Center, Sky Energy or $park fpergy evaluated the
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1 econonle inpact, If one exists, of additional ozene 1 ¥0:x -- there are KOz controle builb inte this preject.
2 formation in the Houston/Galveston/Brazoria 2 Q So your understsnding of mitigation aze any
3 nonattaintent area? 3 pollution control equipzent required by the BACY
4 A I dan't know of the existence of such an 4 process. Is that correckt?
5 irpact. Again, I'A not the -- S 171} rephrase, 1Is it your undarstanding
& Q Sure, But to your khowledge, thore has been 6 of pitigation, as you've used it earlier, any required
7 no evaluatien of whather or not there will be an 7 pollutlon control technelagles that result fren
8 esononie inpact resulting from additlenal ozone & thig —— fron the peruitting precess?
9 foreaticn. Ts that gorrect? E} A That znd the optistzation of thelr use, yes,
10 A Yes, that 1z correct, as I have not -~ I have 10 Q ¥What do you mean by ®optimization of Lhelr
I1 no knowledgs that there fs such an irpack, 11 use™?
12 Q Ara you aware of the relatlve location of 12 A Well, T assure that in addition to the
13 ¥hite Stallion Energy Center to the 13 Unitatlons that we will have placed upon vs in this
14 HowstonfGalvesten/Praroria nonattalnent area? 14 pernit that we will have an ongoing obligation to enit
15 A Yes, 15 the least exount that we possibly can.
16 a ¥#hat is your understanding of the relative 16 Q S0 itTs your understanding that regardless of
17 location? 17 the enhission Iinits that 1f Bhite Stallion Energy
18 A Tt &, you kaow, near it, T don't know 18 Center is able to ealt linlts lower than thay, that
1% specifically how near it, 1% you have that ehligation?
20 o #Hithin 20 niles? 20 A Yeah. I epeak nothing of the capability te
21 A I don't kaow. 21 do that.
22 Q Do you know how far south of the Brazoria 22 [s} But if the capability exlsts, it's your
231 County line Day city is spproxleately? 23 understsnding that White Stallion Enexgy Center has
24 A You knew, I apoleglzer T just dontt. 24 the obligation to enit lewar than the permitted
28 ] Hould it be falr to say that White Stallfen 25 1inits?
118 21
1 Energy Center has not condvcted a single study to 1 T don't know that it has a legsl obligation.
2 deternine vhether or not any potential negative 2 £o0 what kind of obligation ware you speaking
3 ecorcnic or health -- negative econoale iepacts of the 3 of?
4 new or additionsl ealssions of ROx, VOC, particulate 4 A Pexrsonal.
§ or rercury enissions from the stacks would be on the § 0 And ¢ne last question about econeaic —— any
& logal area or in the Houston/Galveston/Brazerla € particular econonlc jepacts. let re be clear.
7 nosattalnment area as it relates to Hox? 7 Has fihite Stallion Energy Center, or its
8 A As 1t relatas to -- 8 partners, subsidiaries, evaluated or rosearched or
9 [+] R, 9% seen a study sbout =- or that cempaves its total Rox
i0 A Hitrogen oxldes? 16 contributions to the nzona nonattainment area and
31 ] Uh-huh. 11 calculated how much it night cost to offset thak
12 A ¥You knod, the enly hesitation on my part is 2 sazount of NOx in the nonsttainrent area?
13 that the eatlire ecdnozic evaluation includes the cest 13 A I don’t have —— I don't have direct knouwledge
14 of niltigation, and so that cost is hulik into 14 of any such thing.
1% everything that we do, hut have we isolated vhat the 15 1] How do the barges that pmight bring pet coke
16 impacts are; I leave that ta people who have 1€ or toal to Khite Stallion Energy Center gat to White
17 responsibility to do that, including this prarcess. 17 stallienh Energy Center?
1B Q You just rentisned thoa entire econchic inpact 18 What f{a their rode of ~- what is their
19 includes the costs of mitigation. Did I understand 19 route that they would take?
20 you correctliy? 20 A The general contesplaked route —-- OF course,
21 A Yeah, %1 you knew, fron the point of source, that might ke
22 43 ¥ don't -- can you explain that statezant ko 22 different locations, but they would cexe on the
23 e further? 23 waterway systen, potenttally the Mississippl River,
4 A Kell, as 1 understand it -~ and X invite you 24 and then, you kaow, of course, if they're coning frem
25 te felly guestien enginears on this -- that there is 25 the south, they deuld cone aléeng the Interceaskal
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1 Waterway. If they coxe down the Hisslzsippl, thay 1 that they have is and the smount of water that is

2 would ciee along the Intercoastal Fatenmy froao that 2 currently wnder contract for use by others, and they

3 diraction and then up the Lower Colorado River to the 3 have engaged in discussions of such a contract.

1 sfte location, 4 4] okay. 8ut no such contract exlsts at this

5 o 1s thers sn agency or entity that Khite 5 tize. 1Is that correct?

§é $talllon Energy Center wauld nesd to sesk % A It does not. It has net been sigaed, no.

7 autharization frea be bring the bargss up the Colorado 7 M3, HANMt Can we go off the recerd for,
B River? B like, two minutes, paybe three?

9 A T balieve the Arny Cozps of Engineers. 9 JUDGE QUALTROUGH: How nuch rore de you
19 Q Is that suthorization park of the 404 permit 10 have?

11 that we've been talking sbout Loday or is that a 11 HS, MAMN: Probably net nuch if I go off
12 geparate authorization? 12 the racord and get it cleared up.

3 A Tou knod, I kEnow of no separake nuthoﬁzaticm i3 JUDGE QUALTROUGH: Okay. WKe're off the
14 for that, 14 trecozd.

15 Q Te you have an ldea how much water Wnite i5 {Recess: 12:15 p.n, to 12:18 p.u,)

1€ stalllon Energy Center is going to nmeed Lo operate? 16 JUDGE QUALTROUGH: ALY right. We're

17 A Yeah, generally. 17 vback on the record.
18 Q Can you give xe an idea of how much water 18 ] {BY M3. Mamf) 1 just wanted to clear up a

18 1it's going to requiral 1% couple of things, Mr. Rotondi.
0 R, GROTEN: OQbjection, Your Henor. I'm 20 Can you tell re what White Stallion
21 not sure how this bears on the atr perait sppiicatien 21 Energy Center's current -- present-day business plan's
22 that's befora us. 22 projected costs aze for this project?
23 JUDGE QUALTAOUGH: Yeah., What fg the 23 A You koew, T previcusly gave you & range.
24 relevance of that? 24 13 Right of 2,5 to 3.5 billion. Is that
25 H5, HAHH: <The relevance of how nuch 23 correct?
123 125

1 water it's going to take for White Stalllon to operate i A fwo to three —— 2,0 to 3.5 billion,

2 15 related to soze of the pellution control 2 13 and you don't -~ and you den't have a gurrent
3 technologies and why some may or may not have been 3 estiration, as of today or very racantly, 1f you're in
4 chosen, particularly wet scrubbing and dzy scrubbing. 4 that Tenge?

5 fhere!s always a discussion ¥hat wet B A ¥eah, 1 nean, the real reason that that

6 scrubbing takes rore water, and so dry scrvbbing is an & range &5 nob narrewer is that there hasn't been a

7 alternative when water is in shert supply. 7 project in thls recessionary tire costed to full

8 SUDGE QUALTROUGH: ALl right. Go shead ¢ completion, but I would erpsct that as scon as wa have
9 and saswer the question. ¢ & s#nse that there is finality to the alr pearplts you
10 A I apologiza. Can you reask Itz 10 know, the definition af everything that has te happen
11 Q {8Y MS. MMM} Sure. You sald you have an 1} in teres of the design of this project, that wa'll

12 idea of how tuch water White Stallion Enprgy Center 12 rove inte a -~ zdvancing the engineering, and that

13 would require to use to operate, and I asked you what 13 cost level wilt ke navrowed down fairly quickly after
14 is your idea of that. 4 that.

15 A Yeah, approxirately 22,000 acre-feet per 15 [} okay. $o as of taday, you can‘t parrod o4t
16 year. 16 the projected costs betwegn 2 to $3.5 hillient You
17 a Is that water readily avalilable? 17 can't give re a rore narréd range?

18 A He helieve &6, yes. 14 A Ho, X cannat,

12 4] ¥hy do you helleve sot g o} D14 Mr, Bird advise you or the developzent
20 .3 Because welve applied te the lLower Colerade 20 cornittee that different skte plens were being used on
2t River Authority and their indication te us is that 21 different applications?
27 there's water availability, 22 A I was aware ~- again, I can’t speak directly.
23 [+3 Hor @ld they fndleate that? 23 As a Levder of the developzent

24 A Wa'va had & couple of reetings with then, 24 coonittee, did he advise us 4s yaur question?
25 They have given us a sense of vhat the acount of water 25 [ Or yourself --
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1 A or nyself, ! Energy Center's representations in that application.
2 4] =~ fndividually. 2 Cotrect?
3 A I wag aware thalt the team, including 3 A You kasw, L can't tell you what they relied
4 Me. Blrd, vere evaluating alternatives to address the 4 on. Certainly, the applicaticn was available to thews,
& question of mitigation of all ippacts. T was nhot 5 4] But nowhere in the aspplication does it == is
& adare that any of then inpacted alr entsslons, 6 there a docuent or statenent that suggests that there
¥ ¥t's not ny vnderstanding necasgsarily 7 ls a different site plan on a different application
¢ that any of then do, and for that reason, you kndwy & for this same facllity. Is that correck?
% we're cocmitted to Iive by the design of thia preject 4 A Yeah, I doa‘t kmow of any statement to that
16 subaitted in the application for this pemil, 1¢ effect.
11 Q Byt did I understand your testiveny that if 11 [+ Okay.
12 the fagility was constructed using the gite plan for 12 1S, MAIMN: I've no further gquestions,
13 ¢ne of the ~~ Lhat was suhaltted on behalf of White 33 and T pass the witness. Thank yosu, Mr. Rotendi.
14 statlion Enargy for ¢ne of the other pernit 4 JUDGE GUALEROUGH: Al right,
15 applications that it's your understandlng that air 15 Hr. Huxphrey, how ruch do you have for cross?
16 enlesions are not goirg to be changed? 16 MR, HUMPHRRY: Flva mlnutes.
17 A I can'k =~ based on everything I know at this 1% JUDGE QUATLTROUGH: And how much do you
18 rzerent, I can't verlfy that, I will say that, you 18 have for redirect? 4They went first. Yeah, they
18 koow, if it is neceasary to amend -~ I ra#an, there's 19 passed.
20 going to be one design of this plant at the end of the 20 MR, GROTEN: I have five questions. We
21 day. And ny assessment at this moxment is that it is 21 can do this In short erder, Your Hongr,
22 that that has been subaitted in this spplication. Sao 22 JUDGE QUALTROUGH: Qkay. 5o let's go
23 1f ve have to alter any of the othar process to conply 23 shead snd do this witness bafore lunch ~- Finish wp.
%4 wuith that, then that's what will happen, 24 Go ahead, Mr, Hunphrey,
25 a ¥hy -~ 1f it's yowr vnderstanding that the 23 MR. HUMPHREY: ‘Thank you, Your Konor.
12% 12%
1 one suluaitted on hehalf of White Stallion Energy 1 CROSS-EXAMEIATION
2 cCenter in this afr application is the site plan, vhy 2 BY HR. HUNEHREY:
3 would Mr., Bird subait a site plan subsequent to that 3 [r] ! have & feW Follow-up questions about the
4 that wag different on different applicationsy 4 s5ite plans,
$ A I only think that he's, and ny tean ava, 5 #n T correct that you subaitted site
6 today continuing to explore avery avenue to reduce 6 plans for this application, the water quatity
7 Irpacts of this project. ‘7 epplication and the 404 applicationty
L} 4] Da you have any opinion one way or the other ;] A Are you asking pe 1€ ve 4id that?
9 whether or not the 404 ~~ I'nm s0rry -~ whether or not 9 Q Yes.
14 the Army Corps of Engineers —- strike that. 10 A I helieve so, yes.
11 thy didn’t Mr. Bird just subwule the aite 13 [+3 Ate the site plans for the water quality
12 pisn fron the alr pernit applicakion to the Army Corps 12 application and the 404 application tha same?
13 of Englneexst 13 A T don't kaoW the anawer to that.
id A The fack ls I don't exactly know the answer 14 Q ¥hich was the one that was subaltted latest
i§ to that. 15 in tire of the three?
16 Q Sare quesktion for the wastewater pernit. Why 16 A Based on these exhibits §n Lront of ra,
17 didn't he just submib the site plan ~- 17 the == give ra a secand to look ab then,
18 A Yeazh, Sace apswer. is {Brief pause)
19 [4] You testiffed earlier that EPA had subnitted 18 A It looks to ce like the first of the two was
20 comstents in responsé to Khite Stellien's 404 28 the vaker dischaxge epplication,
21 application. Is that correet? 21 Q {BY MR, HUMPHREY) So tha 404 one tas the
22 A It 1z ny ~- y&5, 1'n eware they have 22 last onc of the three?
23 sukaltted coxpents. 3 A Yes, I would agrae.
24 Q And EPA ~~ In correnting on the 404 24 ] And I think thakt you said or
25 applicatlon, EPA pust have relied on White Stallion 25 cross-gxemination that there ware alterations to the
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1 404 application te mitigate impacts on the wetlands, ] [s] Okay. If it tuzns out, im fack, that the {0{
2 Is that right? 2 plan, which we do agree is the laktest ona and at least
k] A Yeah, that was -- that's the reason that 1 & at this polnt £s considered to ba the best

{4 believe there are Jifferences, ’ 4 environkantal psrforming plan, [F that's tha

5 Q And that, I believe, you alsa sald on 5 concluslon you uvltipately do reach, da you agree that
¢ cross-exaniration represents an fuproveansnt —-— € that's the plan that will prevail ¢f the twe or three
7 environrental conformance if there's lower inpacts on 7 plans that are oub thera?

8 the wetlands, Ts that right? B A You know, there may be a fourth alternative,
4 A ¥es, As long as nothing else is sacriflced % ‘the bottoa line is that I have data about this project
10 to achieve then, 1 bLelieve that to be tiue, yes. 10 and abouk this process that hasy led ne to recovmend,
1t [+] So ultirately, the tHe or thres diffsraent 11 and ny developzent cormittee te agree, with & design
12 site plans you have do have to be reconciled, don't 12 ftor this project. There is a pernitting process that
13 they? 13 is ongoing.

i1 A Yeg. 14 1 go understand that st the end of the
15 Q And dees it net nake sense to you that 15 day that if there are differences, they have to he

16 ultlpately the site plan that's golng to prevall is 16 reconciled, but if you're ssking ce for vhat the

17 the one that was sybattted last in tine that 17 answse ia to what is the opltinum scenarle, T don't

i§ represents the least irpact on the environment? 18 know., All I know is I have an approved scemario, and
19 A You kaew, I don't believe thatTs 19 it's thle one.
20 automatically the cass at ali, I think that the -~ 20 a Yes, sir. And that Is not what T aeked you.
21 you kneW, this is the process that is the flagship of 21 ¥hat L asked you ls this: If you
22 the permitting process, This fs the -~ the deslgn 22 ultirately conclude that a 404 plan, which, at this
23 that is sunmitted for this application fs the dasign 23 pelnt, 1s considered to ha the best envlironcental
24 thab +~ whan I say watve cormitted or spproved it, we, 24 perforrer, and that's your testimony, if that
25 as the ownerfdevelopers of this project are prepared 25 conclusion 49es not change, then don*t you agree that

131 133

1 to fully implexzent it. 1 that's ultimately going to be the site plan that will
2 To the extent that it can be rodified in 2 prevail?

3 tipe Lo reduce fupacts, I believe that it rmakes good 3 HR. GROYEN; Objectfon. That

4 sense for us to consider making such arend=ents. so 4 mischaracterizing his testirony.

% we will pursue those to the extent that those are, A, 5 JUDGE QUALTROUGH: T didn’t hesr that

€ conpllant and, B, jrprovexents. & testirony, Hr, Humphray. T think he was speaking -~
7 0 ¥ell, why would Hhite Stallion ever consider ¥ correct me if I'm wrong, but when he sald that, I

8 golng -~ reyressing ta an older site plan that!s rore B thought he was talking ahout the mitigation sspect,

9 harnful to the ervirenzent? 2 not overall so ~-

10 A Well, ¥ donft knew -- I'n not -- ! sort of 10 HA. HUMPHREY: oOkay. Well, I guess --
11 think that's a mischaracterizatien. The fact is that 11 JUDGE QUALTROUGH: IX'm not sure I heard
12 there are alternatives, and we believe that at the end 12 the teshimony the way you're characterizing it.

13 of the day, you know, the best is where thils needs to 13 WR, HWIPHAEY: oOkay., I urate down that
14 g9, but I don*t consldéer ¢he of these thres a better 14 ke said ~- and I guess the transcript will hear that
15 envirormental outceome overall than the others. I 15 out,

16 helieve that we have one approved deslign and hava 16 Q (BY HA, HUMPHREY) But even going back -~

17 evaluated slternatives to it. 17 let's just tske the 1most basic plece of it

18 ] But didn't you Just say a weaent age that the 18 ¥e do agree that the reason that thexe
19 404 site plen represented an idnprovezent in 19 were changes with the 404 site plan stag -- the purpose
20 envireonzental performsnce because 1t will have 20 of that was to pitigate inpacts on the tietlands.
21 mitigated impacts on the wetland? 21 Correct?

22 A Well, you ¥néw, that's potentially 22 A I belleve sa, yes.

23 theoretlcally true, hut I <den't have a datzbase that ¥ 23 Q §o if vltinately that's the plan that has the
24 can use to change the deslgn of this project based on 24 lewzst environnental inpact on the wetlands, weuld you
?5 whara va are jn that process. That's the fact. 2% agree that that's the site plan that's goiag to
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1 vltirataly pravail, i€ that turng out to he the case? 1 identify any varietions in the site plan represented

2 A If, ard only if, that turns out to ba the 2 in those btws drawings?

3 case. 2 Can you characterize what those changes

4 Q thet"s falr enough. fFhank you. 4 aret

5 MR, HIR{PHREY: T'l)l pass the witness, 5 A I can do 56 generally.

6 JUDGE QUALTROUGH: Redirect? € Q And £f it would be msre halpfol to —-

7 MR, GROTEN: Yes, Your Honor, 7 apparently he's done us the courtesy of putting it up

9 REDIRECT EXAMIHATION & as a diaplay.

% BY MR, GROTEN: h:J If you find that to be an easier way of
10 < Hr. Rotondl, 1s tha site plan -- taking a 10 conveylrg the information to the AlJs, feel free Lo do
11l leok at Exhibit 121 -- 11 that as well.
iz A ¥eah. iz A E will do za,

13 JUDGE QUALTROUGH: Thak's EDE? 13 [+] You may have to speak up really loud,

14 HR. GROTEH: I'm sorry. EDF £21, ves, 14 Mr. Rotondi, in order for the court repsrter to hesr

15 Your Hoiner. 15 you.

16 Q {BY HR. GROTEH} Te your knowledge, is the 16 A Yeah, Please let's ma know if you can't

17 site plan that's attached to that an accurate 17 hear,

18 representation of the site plan that fihite Staliien b1:1 Agaln, I'm not c¢ur enginear, so this is

1% was asking TCEQ te consider in the context of the 19 & general answer,

20 TPDES parnit? 20 Q That?s &1l I'nm asking for, is your general

21 A Yes. 21 understanding.

22 Q Then the sare guestlon with regard to the 22 A ¥his haklf of the plant is the actual -~ you

23 site plan mssoclated with the 404 pemit referenced in 23 knew, ths power block in our vernacular, It is

24 EDF Exhibit 122, 24 identical. 7This is, you knowd, the hoilers, the air

2% I1s that an aeccurate representation of 25 turbines, the chinneys, This half of the project is
135 131

1 the site pian that Fnite Stallien vwas asking tha Cerps 1 the raterial handling aspect. 7This bleck in green i3

2 of Engineers to evaluate? 2 the stermwater dischargs containment area.

3 A Yeah, 3 And a3 I understond it, as in the sir

i ] That's -- 4 application varsion that we have subnitted, this has

5 A Yes, & potentially Inpacted forested wetland. So these are

1 O Can you == 15 it == bo your knowledgae, 1s 6 long-term storage for fuels.,

7 thete any constralnts against White Stallfen building 7 What apparently has been done in the

¢ the plant exactly as ft%s rapresented in the air B second of the two versions is that the long-temn

9 pemlt application that's hefore TCEQ and this agency ¢ storaga has been rovad sort of from the south tor the
I0 At the mament? 10 north of the Iive fuel storage for the purpose of
11 A Absolutely nob. 11 moving this to the nerth and ninintze thess fepacts on
12 Q Are there other options thak you're aware of 12 the forested waklands,

13 to ~- or ate you awvare of whether there are othar 13 4] Those are the options that yau're praseniing
14 options feor wablands nitigatien, ether than thesa 1§ to the Corps of Englneers ss possibilities for

15 vepresented in the 404 appllcation that's exhiblit ~- 15 witlgatfon. Is thak corresct?

16 EDF Exhibit 1227 1% A Yeah, 7Those ave two, I helieve, T haven't
11 A Yes. I wauld charactarfize that that is an 17 attended all the reetings, but I'n sure I understend
18 ongaing process to deternine the hest way, end there 18 that there are others as wall.

19 sare other alternatives, 19 But the battom line iz that, youw know,
20 fe] And then you've —- have you seen Exhibit 1237 20 that is the one ~- those are the options that I know
21 Tt's the site layoits that tere 21 of that have been decurented and dlacussed,

22 proffered by Mr, Webar eariier this rorning. 2z the other thing that ) understand to be
23 A 1 heve geen it, yeah, and I have a copy of it 23 a difference is aon the lecation of the bargs facility,
24 in front of na. 24 but ny understanding is that that was an alternative
25 Q Ig it possible for you, from that, te 25 rhat wasn't necassarily intended to he changed. That
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1 was rare for navigational questlons, but that we are 1 interrupted him, end I didn't rean to do that.

? TFully prepared to not change that. 2 S0 wa'te going te break for lunch. So
3 Tha only other thing that I undarstand 3 we'll -~ let's make this easler. We®ll be back here
4 is that the sus total of these changes sssentially 4§ at E:45,

5 poves points of alr enission, associated with the 5 {Recess: 12138 pum. to 1147 pun.d

% naterliasl handling, away from the property lfnes, pore 6

7 to tha ipterior of the site, and, thus, it hos &lvays 7

8 kLean rapresented to e that it is a reduction of air 8

9 iIspacts, nok an increase. s 9

10 Q Angd 3f it Ls not a reduction, then -- 10

1 A He're under .no obligation, 11

12 Q Fould you deseribs -- then 1g Lth fair to say, 12

13 then, that the changes involved are roving &torage 13
14 piles and tha associated changes in location of the pel

16 convayers neaded to wmove Paterlsls to and froa those 15

16 storage plles? 16

17 A Yes. i?

1) Q and Lo youe knowledge, that's the only 18

19 difference in air enfssion scurces assoclated with the is
20 two representations of the project? 29
21 A Yas, ta my knowledge. 21
22 JUDGE QUALTROUGH: Mr. Groteén, vhen L 22
23 saild we would finlch before lunch, I coupletely forgot 23
24 abouk your rocress. 8o can we just take a break new zd
25 wand come back? 2%

138 14t

1 HR. GROTEMY I'n consluded. 5o 1 AFTERNOOMT SESSTOH

2 wunless -- ? WEDNESDAY, FEBRUARY 10, 2010

3 JULGE QUALTROUGK: oOkay., I don*t want 3 {1:47 p.18.)

4 to eut you off. 1'n sorry if I interrupted your train 4 JUNGE QUALTROUGH: AL right. We aze

5 of thought, 5 bzck on the record, It is 1:47.

3 ®. GROTER: Ho. & A5 I recall, Hr. Groten;, you wars going
rl JYDGE QUALTROUGH: But we're not 7 to finish up, or had vou finished?

8 going to - I have & feeling you-all have got 2 lot 8 HR. GROTEH: TI'n shouwt to.

9 kora questions to ask, @ JUEGE QUALTROUGH: Okay.

10 HR. WEBER! Definitely have soxme now. 14 MR, GROTEH: Thank you for your

11 JUDGE QUALTROUGH: Yeah, Okay. So 11 testirony today, Mr. Rotondi.

12 wa're going te bresk for lunch. If this is a bad 1z Pass the witness.

13 tipe -- I maan, I &idy 1 interrupted you, and I 13 JUDGE CUALTROUGH; All right. ED?

14 apologize. id HR. HARRISON: Ke pass the witness,

15 MA. GROTEN: Mo, Ulo preblea, Judge. is JUPGE QUALTROUGH: EDF?

16 I'1l =~ thak's no problea, . 16 MR, WEBER: Thank you, Your Honor.

17 JUDGE QUALTROUGH: Are you sure? 17 PRESEHTATION ON BEHALY OF THE ABPLICANT

ig HR. GROTEN: VYes. 18 {CONT INUED)

19 JUDGE QUALTROUGH: T really didn't nean 18 FRAHK ROIQNDL,
20 to intexrupt. 20 heving been previously &worn, continuved ko testify as
21 M5, HANN: Ts Fhite Stallien ¢onchuding 21 Fallews:
22 with thelv redivect? 2z RECROSS-EXZMIMATION

23 HR. GROTEH: As long as we're taking a 23 BY HR. VISBER:
24 break, T*1l} have a ninuta or twe to think about ik, 24 Q Oa radirect, Hr. Rotondi, you testiffed that
25 JUDGE QUALTRQUGH: Yeah. I rean, 1 2% the site plans that you submitted to the water gquality
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T division and the Army Corps of Engincers were 1 to the Amy Corps of Enginesrsy and instead golng with
2 accurats. Is that correctt 2 thiz appliication and eite plan, Correct?
3 a Yes. 3 A I absaolutely did not tesklfy that I hava
4 Q You'll agree with ie that the ona subnitted 4 abandoned anything., %hat I've testified is that I
% to the vater quality division and the Amy Corps of % have one approved site plan, and that wa're in the
6 Engineers is difforont than the site plan, That®s a 6 process of warking on ultinate pitlgation of the
7 part of the Alr Parmitting Act page. Is that correct? 7 icpacts of this projact, hepefully, for yaars to cone,
8 A Yes. [ 0 ¥hich site plan is it that you're asking
] a Kall, you alsoe agree with re, I take it, that ¢ thase Judges to evaluate and consider the Inpacts
10 two different site plans can't bath he accerate, 10 freat
11 Righty i1 A The anes suhadtted in the afir application for
12 A You know, I think I have been very clear as 12 this pernit,
13 ta vhat one is and what the other is. 13 Q Khich is dlfferent than the one that is
i1 MR, WEBER: Your Honox, I just ssk thet 14 subottted to the Amy Corps of Engineers, for which
15 he answar ny question, i85 they have iésued a notice, and that vou'rs asklng then
16 JULGE QUALTROUGH: Kell, tthy don’t you 16 to approva. Correct?
17 sk Lt again becawse I think he's explained it, 17 HA. GROTEM: Your Honor, may I object to
18 how abaut you snswering his guastion ene 18 A, this Es heyond the scope of what I wtag asking hing
19 rpore tirme regarding the two site -~ let ma let you 1% and B, it7s about the twelfth tice we've gene aver
20 re-ask. 1 don't want to put & gquesticn in your routh. 20 this.
a1 4] [BY ¥R, WEBER} My guestlon is, Xf you have 21 HR, HERER: Yovr Honor ==
22 two different site plans with diffezent enission i2 JUDGE CUALTROUGH: Yeah. How is this
23 points, different locatlons at various facilities, 23 different from the testicony we've heard before?
24 they can't both be accurate, can they? 4 M8, WEBER: Well, Your Honer, on
25 A one 13 the approved design of the project. 25 yadirect Mr. Groten asked if the applications and the
543 145
1 The other is a ~- one of the aiternatives under 1 site plans submitted to Corps and the water guality
? contepplation for advancing the envirenmental 2 division were accurate. And what I'a trying to get te
3 performance of the project, but only one of the two 3 is, how can you have different site plans, both ba
4 that jx approved, 4 acturake?
E) [+ S0 when you say, “approvad," you rean L3 HR. GROTEM: ®hith was the question he
6 appraved by your developesnt pesalibee? 6 asked prior to this ene, and you indulged him to allew
7 A corract, 7 hin to answer yet sgailn. So . . .
8 e That you and Hr. Randy Bird are both 1eazbers 8 MR. WEBEA: I don't belleve ha has
9 of. Corxrectt? 9 answered the question. $5a I'll cbiect as
10 A Correct., 10 nonraspensiva te that quastion.
11 Q and 50 is ik your testimany that you 11 JUDGE QUALTROUGH: Ckay. Ask the
12 subnitted an unapproved application and site plan to 12 queskion one rcore tina,
13 the Amny Corps of Engineers in the water quality i3 Q {BY MR, WEBER} Yau'll agree with me, will you
14 division? 14 not, that two gifferent site plans csnnot both be
1% A Ko, that‘s not ny testiveny., My testirony is 15 accurate. Correct?
16 that -- well, asctually the fact is that was not 16 A You know, I don't kaow how to anster the
17 separately spproved by the developzent cosmlttee. 17 question because hoth of then are dvawlngs, they ave
18 There's only one spproved design, ‘ihe daveloprent i8 completed drawings. One has béan subblited in this
19 cocnities -~ or we have zeetings, We have 1% process., That is the core snd base plen for this
20 conversations. They ware aware that we were pursuing 20 project, fthe other is part of a process to continue
21 additional pernits and they certainly understoad that 21 the psrmitting process of this project and pay lead to
2% pitigating the iopacts is on a contlnuing basis as 22 potential petitions for alteration of this, but may --
23 part of the process. 23 of the base design that we have provided here, and pay
24 43 But you've testified agaln todasy that you're 24 not. So6 in thelr conbtext, T believe that both are
25 now abandoning the application and site plan subaitted 25 accurake, but these are thetr ealy purposes,
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1 [+] ¥Hith all due respect, Hr. Rotondi, it sounds 3 {Requested portlon read)

2 like pleylny gazes here, 2 UR, WEBER: I would mave to strike -- or
3 How & it possible, how do you justify 3 I objact to averything after the answer “Yes.”

4 certdiving different sfte plans to two different 4 JUDGE QUALTROUGH: Overruvled,

5 agencles and kestify that they are bokh agcurate when 5 Q {BY MR. WEBER] I°®ve handed you a highlighter,
6 they are facially difforent? ¢ and on Figure 3-3, would you highlight for me the

1 MR. GROTEN: Objection, agked and 7 eaissions polnts associated with Lhe barga leading and
8 answered; repetitive of earlier questionlng beyond & unloading? For instance, CONV1, does that stand fer
2 what I asked him in ¢ross. & Cenveyar I, do you know?

16 JJDGE QUALTROUGH: I'1l sustain that it A I don't knew.

i1 objection, ’ 11 @ You don't know?

12 [+] {BY MR, WEBEZR} Would you tuzn to EDF Exhibit 12 A I dida't develap this.

13 120, pleasze. 13 4] Assurs vilth ne that is an eztssions point,

14 A Yes. 14 A Okay,

15 [s] Would you turn to the very last paga of that, 15 2 If the site plan sutaltted -- 2nd all these
16 please, 16 gquestions I'm abeut to ask you assume that if a sike
17 A Yey, I'm Lthare, . i7 plan was subaittad to the Arny Corps of Engineers, is
18 a And that is entitled, *Figqure 3-3 Hatarial 18 the onre that is ultirately constructed, if that’s the
19 Handling Plet Plan." 1Is that correct? 19 rase, would the enlssions polnt of Cenveyor 1 ravar
20 A Yes. 20 A 1 kelieve. yas.
21 Q And that's Khite Stalllon Exhibit 103, Page 21 [} gkay, Could you highlight that for rme?
22 18 of 515, Correct? 22 What about Barge 1, Barge 2, would they
23 A Yes, 23 ravel
24 ] Fhe labels that are listed ip red, do you see 24 A I would presume -- I believe, yes.
5 those? 25 [+] TRSFRL, Tramsfer 1, wauld that move?

147 143

1 A Yes, 1 A T kelleve, yes,

4 Q These are eath designated enlssicns point. 2 Q COiV2, would that wove?

3 Correct? 3 A I believe so.

4 A I guess thal's the case, T wrean, I't hot 4 4] Blease highlight 1t as well.

§ directly familiar with this, but T assuxe it ls. & CONV3, Cohveyor 3, wHould that rove?

€ Q If the site plans subaltted te the Arny Corps 6 A 1 don't know actuzlliy.

7 of Englin#ers s the site plan that ulticately gets 7 MR, WEBER: Your Honor, ray I approach
8 constructed, would you agree with e that the & the witness?

8 enlssions associated with the harges, or the barge % JUDGE QUALTROUGH: Yas, ¥ou ray.

10 unleading facility as shewn on Flgure 3-3 would 10 Q {BY MR. WEBER) Esrlier on rediract you twara
11 change, the enissions points would move. Is that 11 roferring to my blowup of EDF Exhibik 123, and you

12 correct? 12 teskified, I believe, that the long-termn storage piles
13 A Yas, I would point out that the movezent of 13 under the version of the site plen subaltted to the
14 the barge facility had nothing k¢ do with any issue of 14 Corps were flipped up and 1aved to the north.

15 weblands nitigatien. And so it Ls pearfectiy valld in 15 Correct?

16 the locatien as subaitted in the air application, 16 A Yes, that'*s correct,

17 MR, WEBER: I'll ohjact as 17 MR, GROTEH: May I dinterrupt, while he's
18 nonrasponsiva., I'1F rove ko strike that testiceny. 18 having a pavse here, to note that any further

18 JUDGE QUALTROUGH: I’n sorry, 1 was 12 «uestioning on this nay be nisleading, given it
20 ledking, end -~ so ) didn't follow. But I thought I 20 appesrs that the overlay is nlsaligned with the
21 undexstooed his answer. Do you want to ask the 21 undsrlying graph.

22 qusstion again, or have it read hack? Da you really 22 MR. WEBER: I can try to ress with that,
23 want 2 roling? 23 or we can loek at Exhibit 123 4f you 1ike, and I ¢an
24 HR, REBER; Could you read back the 24 Just pslnt te this for purposes of esse. That might
25 guestion? 26 be an easier vay of doing ft,
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1 JUBGE QUALTROUGH: Okay. 8o we'ze on 1 HR. KEBER: Back on 3.3 -- 3-3, Pardon
2 1237 2 re; Your Honor.

3 HR. WEBE&! Yes, Youxr Honor. 3 JUDGE QUALTROUGH: Okay. MNold on one

[ Q {BY MR. WERER) And if vou look at 123, if you { poment.

5 ook &t the plece of paper under 123, you'll see a 5 O (BY MR, WEBER} <Could yeu highlight that one
& loecation. Agaln, this is part of the Carps pemit § as well?

7 spplicaticn, 44 Permit Application. You'll see a 7 A I did, yes.

& locatlen for a railcar duzper Luilding, bo you see 8 L] Thank yau.

¢ thaty [ JUDGE QUALTROUGH: I'm soxry, What was
1 A Yos, 10 that nu=her againi

11 4] It's kind of just above the —- what T heliave 11 iR, WEBERt Yes, ma‘am, That was

12 is the road that leads froa the facility detm bo the 17 DPC-RATL~UL, RAILFUG.

13 barge facillty located along the river. i3 JUDGE QUALTROUGH: Okay.

14 A Yh~huh. 14 0 {BY HA, WERER] To the xight of that, s Truck
15 Q The lacation of the barge unloading facility 15 1, Truck 2,

16 thatls further northwest than what's heen proposed 16 A Yes,

171 today. 1Is thak correct? 17 4] Those emissions points wovld alse kove.
18 A Yes. 18 Ctorzect?

19 Q 0y you see that railcar duxper building? 19 A It appears, vyes.
20 A Yes. 20 Q Okay. Cauld you highiight thak?
21 Q and in that depiction =-- which 1s rarked as 21 Likewise wlth TASFR2 pnd FR3. Corrgct?
22 EDF Bates label 01%344. Correct? 22 A Yes.,
23 A Yes. 23 [«] Highlight that please.
24 43 bo you sée a conveyor cening off of that 24 Sere with CONVS and CONVS, Corract?
25 headlng froo west to east? Corxrect? 25 A Yes.
151 153

1 A Ghis is 4n -~ 1 I+} Highlight that please.

2 3] Correct. ] $are with the two long-term storage

3 A Yes. 3 piles both lebeled ms 8Pl. Correct?

4 ] Now, I will lay the plastic version sver the 4 A Yas.

5§ top of it, which is the version of the site plan 5 [+] The same with IRSFRE, 5 and 6. Correct?

6 subnitted ss part of the air quality appileation, Ang & A Yes,

7 it's true, is it not, that the raflcar duzper bullding 7 4] Pleate highlight those,

8 on the overlay, oa tha plastic version, is farther 8 Bare with COHVS, Corxrest?

9 south. Correct? $ A Yes,

10 A ‘That is correct, yes. i0 [ The ssre with tha two lirestones ~- what 1
13 1] Okay. As is the conveyer leading off of 11 bkelieve are lirmestone storage piles, but the two

12 thera. Correck? 12 storage plies labeled as $B2, Correct?

13 A Yes, 13 A Yes,

14 Q Okay. And referring back to Figure 3.3, that 14 Q and At would appear to be ab least a stight
15 conveyor that cozes off the raficar dunper huilding is 15 change in the locatlion. It would appear to he roviag
16 rarked as Conveyor 3, Correcty 16 slightly te the south undar the Corps permit

17 A Yes, 17 application for the Lwo storsge pilas Iisted, showun oo
1B [+] Gkay. So would that enfsslons polnt rove? 18 Figure 3-3; which T belfeve are the active storage
19 A Yes, 19 piles in there, $P). Correct?

26 Q Khat about the enlssions lsbeled as 20 A ¥es.

21 BC~RAIL-UL, and beneath that it saps, RAILFUG, rail 21 Q Thank you. ¥ould you highiight those as
22 fugltive, Would that rove? 22 well?
23 A Yes, 22 A Yes.
24 JUDGE QUALTROUGH: 1 don't know where 24 Q And ¥ don't remenber if we did transfer

25 that is. 25 SRSFRT. Would that reve?
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1 Yes. 1 that was excluded fxroh the record.

-3 Q Please highlight it. 2 HS. HANSURL: oOkay. And for the recordy
3 And CONVIT 3 I would ¢bject to the ALY's refusal to steka a bsels

4 A Yes. i For the denial, the request to take a voralssion.

5 Q Thank you. 5 JUDGE QUALTROUGH: Okay.

6 HR, WEBBR: Pass the uitna.ss, Your [ 3. MANSURL: Thank you.

7 Henor. ? JUDGE QUALTROUGH: And we’Il leave for
8 JUDGE QUALTROUGH: Slerra Clubl 8 temorrow worning the —— the revlsions to the coples

9 H3. HAMH: Mo questions. Pass the D after you get a chance to look at thems.

19 wuitness. 10 HS, RANSUAT: Thank you.

11 JUDGE QUALTROUGH: OPIC? 1 JULGE QUALTROUGH: AlL right. Anythirg
12 2. EWMPHREY: I have no @astioms, Your i2 elset

13 Henor. i3 HR. GROYEN: %e have another witness.

14 JUDGE QUALTROUGH: A1l right. Thank you 14 JUIDGE QUALTROUGH: Another witneas.

15 very nuch. 15 MR, GROTEN: All right. M. DiSorbe.
16 MR, WEBER: Your Honor, cay I spproach b1 JUDSE QUALTRCUGH: Hr. Diferbe, can I
17 the board? 17 get you to ralse your right hand please.

148 JUCGE QUALTROUGH: Oh sure. i {#itness swokn)

i9 MR, WEBER: Thank you, 13 JEDGE GUALTROUGH: If yeu could please
20 tm. LEE! Your Honor, we have one bit of 26 state your hixe for the record.
21 housckeeplng fren ¢arlier this rorning, which invelved 21 WITHESS DiSORBO: My mare is Shanon

22 1GOC sentences in our applicatien, 22 Diforba.
23 JUDGE QUALTROUGH: Right. 23 JUDGE QUALTROUGH: ALl right. Go ahead,
4} MR. LEE:r Wz have replacensat pages that 24 Mr. Groten.

25 show what we think the strike throughs should be, 25

155 157

i1 I'11 kxy to distribute those, and if we all agrae, 1 SHAKGH DiSORRO,

2 then we'll chsnge then out in the record copy. 2 having been first duly eworn, testified as follews:

3 JUDGE QUALTROUGH: <Ckay., Have you 3 DIRECT EXAMENATION

4 distributed these? 4 BY HR, GROTE}:

5 MR, LEE; I have not. ['s sbout to 5 ] Hr. MiSorbo, 1'n wondexing if, in that stack
& right now. & of phone books in front of you, you can £ind the

ki SURGE QUALTROUGH: Okay. Do you tant & 7 one == that ls -= Lt contains Wnite Stallion Exhibit
8 chance ko look at those? 6§ Has. 106 through 121, Tt may he Voluze 1,

g HS. MANSURE: Yes, I would like & fouw 9 A 1've got ik,

1¢ ninutes. 10 [+] Do you recognize what's been marked as White
11 JUDGE QUALTROUGH: ALL rlght. Look it 11 Stallion Exhibits 100 to 1212 Can you generally

12 over, We'll talk abouk it akt the end or tomorrow 32 characterize whak they are?

13 rorning, Lf you need rore tiee, 13 A Yes, It looks like ny prefiled testivony and
14 H§, MANSURL: There pay be one polnt of i4 ezhibits,

16 contention. Sc perhaps 1f we <euld bring 1t ~- 1% ] And can you speclficaily idenkify Exhibit --
16 resolve it £lrst thing tozerrow noening. 1% .Ghite Stallion Exhibit 100%

17 JUDGE CUALTROUGH! That's fine. 17 1 Exhiblt 100 is my direct testiceny in the

18 HS. MANSURT: And algo for housekeeping, 18 case.

19 to glve & ruling oh the record from Your Honoré, 19 Q hs esutaitted by White Stallien in roughly

20 regarding both the Request for Cormission and IGCC -~ 20 August of 20052

21 JUDGE QUALTROUGH: Okay. Your Request 23 A Correct.

22 for Clarlfication on your Cornissions we're denying 22 Q Have you reviewed your testinony since it uas
23 your request. The record stands as it is mow. 23 originally sobnhtted?

24 And vhel was the second one? 5o the 24 A I have.

25 IGCGC that was ebjected to, and it was sustained, and 25 ) 25 a resukt af that review, have you
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AFFIDAVIT OF ROBERTO GASPARINI. Ph.D.

STATE OF TEXAS §
§
COUNTY OF _H4egay, §

Before me, the undersigned notary public, upon this day personally appeared Roberto
Gasparini, Ph.D., a person whose identity has been verified by me, who, upon the administration
of an oath, stated and deposed as follows:

1. “My name is Dr. Roberto Gasparini. I am over the age of 21, of a sound mind,
and competent in all respects to make this affidavit. I have personal knowledge of all of the facts
stated herein, and all of such facts are true and correct.

2. I attended Texas A&M University and obtained three degrees from that
mstitution: a Bachelor of Science in Meteorology in 1999, a Masters of Science in Atmospheric
Sciences in 2002, and a Ph.D. in Atmospheric Sciences in 2005. [ am currently a Partner and
Senior Air Quality Consultant with Source Environmental Sciences, Inc. in Houston, Texas. 1
have been employed with Source Environmental since 2005. In my work at Source
Environmental, I specialize in issues of atmospheric modeling and air quality permitting, and
have assisted clients in seeking and obtaining air quality permits from the Texas Commission on
Environmental Quality (“TCEQ”). I have previously testified as an expert witness in SOAH
proceedings regarding applications for solid-fuel fired power plants.

3. I have been retained by Environmental Defense Fund, Inc. (“EDF”) in order to
review and analyze certain air dispersion modeling data, site plans, and other materials filed by
White Stallion Energy Center, L.L.C. (*White Stallion™) with the Texas Commission on
Environmental Quality (“TCEQ”) in support of White Stallion’s application for air quality
permits for a 1,320-MW power plant to be located in Matagorda County, Texas. I was also
asked to review additional information regarding the same plant filed by White Stallion in
support of an application with the United States Army Corps of Engineers (“Corps™).

4. I have reviewed the air dispersion modeling files submitted by White Stallion as
part of its air permit applications (“WSEC’s Air Dispersion Medeling”) including White Stallion
Exhibits 103 and 109. WSEC’s Air Dispersion Modeling was performed using “AERMOD,” the
air dispersion modeling program accepted by TCEQ for purposes of predicting air quality
impacts resulting from a proposed emissions source. Data input into AERMOD includes the
locations, types of emissions sources, and the emission rates of the various air pollutants that will
be released from the proposed power plant as well as meteorological data. Using this input data,
AERMOD uses sophisticated mathematical formulas to predict the ground-level concentration of
the various air pollutants at receptor grid points located beyond the plant property. The output
data generated by the model is then analyzed to determine whether a proposed source of air
pollutants complies with applicable air quality requirements, which in this case include
requirements under the federal Clean Air Act and TCEQ’s rules. Moving the locations of
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emissions sources changes the input data used in AERMOD. When changes occur to the
locations of emissions sources used as modeling input data, the modeling output data is also
likely to change.

5. The results of WSEC’s Air Dispersion Modeling were used to analyze whether
the proposed plant complied with applicable federal and state emission standards for various
pollutants, including the federal short-term PSD (“Prevention of Significant Deterioration™)
increment standard for particulate matter of less than 10 microns in diameter (“PM;¢”). The
short-term PSD increment standard is 30 micrograms per cubic meter (“pg/m’”). WSEC’s Air
Dispersion Modeling submitted to TCEQ in December 2008 and supplemented in February 2009
predicted that impacts from emissions from the proposed plant will be within 2 pg/m® of
exceeding the 24-hour PM;o PSD increment standard.

6. WSEC’s Air Dispersion Modeling used a specific site plan (the “Air Permit Site
Plan”) to identify the locations of the various facilities and equipment that will be sources of air
pollutant emissions. The site plan is depicted on WSEC Exhibit 103 Figures 3-2 and 3-3, and
WSEC Exhibit 109 Figure 3-4. Sec Attachment 1.

7. I have compared the Air Permit Site Plan and WSEC’s Air Dispersion Modeling
to a site plan dated October 25, 2010 that was submitted to the Corps in November 2010 (the
“October 2010 Site Plan”). See Attachment 2. The October 2010 Site Plan is materially
different from the Air Permit Site Plan. When the two site plans are compared, it is clear that
numerous emissions sources are at different locations. Based upon my review, 73 out of a total
of 84 emissions points used in WSEC’s Air Dispersion Modeling are depicted at different
locations in the October 2010 Site Plan. Approximately 64 of these emissions points are moved
one hundred (100) meters or more and two (2} emissions points are moved more than seven
hundred fifty (750) meters. 1 have highlighted the emissions points shown on the Air Permit Site
Plan that are at different locations when compared to the October 2010 Site Plan. See
Attachment 1. Not all of the emissions points that moved were listed by White Stallion on the
Air Permit Site Plan map; therefore, I have also prepared a summary table listing the moved
emissions points. See Attachment 3.

8. All of the emissions sources that are at different locations under the October 2010
Site Plan are sources of PM;y,.

9. Due to the change in location of so many emissions sources, WSEC’s Air
Dispersion Modeling submitted to TCEQ in December 2008 and supplemented in February 2009
cannot show whether the proposed source as depicted in the October 2010 Site Plan would
comply with applicable air quality requirements, including the 24-hour PMq PSD increment
standard. In order to determine whether the plant as depicted in the October 2010 Site Plan
complies with applicable air quality standards, it is necessary to verify the location of the
emissions sources and perform new air dispersion modeling, '

10. In my opinion, the numerous changes to the locations of the emissions sources
depicted in the October 2010 Site Plan constitute material changes and warrant re-modeling the
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potential emissions impacts associated with the proposed plant.

Further affiant sayeth not.”

Roberto Gaspa?ﬁ{i,/ Ph.D.

SUBSCRIBED AND SWORN to before me, the undersigned notary, on this the 3 KD
day of March, 2011, to which witness my hand and official seal.

st v Al

Notary Public, State of _7&x4-¢ |
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Evaluation of Emission Point Number {EPN) Locations

White Stallion Energy Center

] TR e R i L ! =7 Plof Plan i
1 Units ! and 2 CFB Boiler 206.868.0 31940280 206,868.0 3.194.028.0
3|20 Units 3 and 4 CFB Boiler 2069960 31940280| 2069960 3,194 0380
3|DCFUEL1L  |Unit 1 Fuel/Limestone Dust Collector 206,837.0 3193 884.0 2068370 31938840
MUDCFUELZ  |[Unit 2 Fuel/Limestone Dust Collector 206,899.0 3,193 884.0 206,899.0 3,193,884.0
5|DCFUEL3  iUnit 3 Fuel/Limestone Dust Collector 2069650 3183 8840f 2069650 3,1938840
6|DCFUEL4  [Unit 4 Fuel/Limestone Dust Collector 207.027.0 3,163 884.0] 2070270 31938840
7|FLYASH1 [Unit 1 Fiy Ash Dust Collector 206,734.0 319364201 2069300 3.194.210.0 1
8|FEYASH2  |Unit 2 Fly Ash Dust Collector 2067240 31939250|  206.930.0 3,164.190.0 2
HFLYASH3 |Unit 3 Fly Ash Dust Collector 207.130.0 3,193,942.0 2069300  3,194,138.0 280 136 3
10[FLYASH4  |Unit 4 Fly Ash Dust Collecior 207,140.0 3.1939250] 206930.0 3,194,1180 285 137 4
11|BEDASHI2 [Tnit [ & 2 Bed Ash Dust Collector 206,714.0 3,193.907.0!  206,930.0 3194 170.0 340 51 5
12|BEDASH34 |Unit 3 & 4 Bed Ash Dust Collector 2071500 31930070 2069300 31940980 291 139 5
13|LIME]L2 Unit 1 & 2 Lime Silo Dust Collector 2067760 31930440| 2067950 31939520 21 23 7
14/ LIME34 Unit 3 & 4 Lime Silo Dust Collector 2070880 3,193944.0 207.090.0 3,193.950.0 6 72 8
15| CARBON]12 |Unit 1 & 2 Carbon Silo Dust Collector 206,776.0 3,193937.0 206,7785.0 3,193,944.0 20 20 9
16|CARBON34 :Unit 3 & 4 Carbon Silo Dust Collector 2070880 3193093701 2070900 31939430 6 72 10)
17|EMGEN] | Diesel-Fired Bmergency Generator 1 206,892.0 3,163 808.0 ? ? )
18|EMGEN2 | Diesel-Fired Emergency Generator 2 206,892.0 3,193 808.0 ? ?
19 FWPMP Main Diesel-Fired Fire Water Pump 2067460 3.154.087.0 206,672.0 3194 130.0 86 150 11
20i{DCRAILUL Ratlcar Unloading Building 205,719.0 3.193,884.0 206,080.0 3,194,585.0 788 63 12
21|DC _CRUSH [Crusher Building 206,580.0 31938840| 2066]13.0 31938020 34 14 13
22|FAILOAD  {Fly Ash #1 Truck Loading Fugitives 206,734.0 319394201  206,5300 31942100 332 54 14
23|FA2LOAD  |Fly Ash #2 Truck Loading Fugitives 206,724.0 3.1930250f 2069300 3194,100.0 336 52 15]
24|FASLOAD  [Fly Ash #3 Truck Loading Fugitives 207,130.0 3.193942.0| 206,930.0 3,194,138.0 280 136 i6
251FA4LOAD  |Fly Ash #4 Truck Loading Fugitives 207,140.0 3.1939250 206,930.0 3,194118.0 285 137 17
26|BAI2LOAD |Bed Ash #] Truck Loading Fugitives 206,7140 3,193907.0] 2069300 31641700 340 3 18
27|BA34LOAD |Bed Ash #2 Truck Loading Fugitives 2071500 3,193907.0[ 2069300 31940980 2491 139 15
28[BARGEla {Barge Unloading to Hopper 2056100 31835910 2055400 3.193.663.0 100 134 20
29|BARGE1b |Barge Unloading to Hopper 205.610.0 31635910f 2055400 3,193.663.0 100 134 21
30|BARGE2a  |Barge Hopper to CO-1 2056290 31935420 205,540.0 3.193,663.0 150 126 22
31 BARGE2b  |Barge Hopper to CO-1 205,629.0 3.193.542.0 2055400 3.193663.0 150 126 23
321CONV] Conveyor #1 2056210 319356501 2055400 3.193.663.0 127 130 24
33| TRSFR1 CO-1t0 CO-2 205,638.0 31935200| 2053400 3.193663.0 173 i24 25
34|CONV2 Convevor #2 2057290 31936990 205877.0 31939130 260 55 26
35|RAILFUG  {Rail Unloadmg Fugitives 205719.0 3193 884.0(  206,080.0 3.194 5850 788 63 27
36[TRUCK? |Truck Unloading to Hopper 205.788.0  3.193.890.0 ? ?
3HTRUCK2 Truck Hopper to CO-3 205.788.0 31938900 ? 7
38|CONV3 Conveyor #3 205,773.0 3193 884.0[ 206,082.0 31943420 552 56 28
39| TRSFR2 CO-3 to CO-4 or CO-5 2058210 31938840 2062160 31941470 A75 34 29"
40| TRSFR3 CO-2 to CO-4 or CO-5 2058210 31038840 2062160 3.194147.0 475 34 30
41|CONV4 Conveyor #4 2059260 3,193,884.0 200.285.0 3,194 0550 398 25 31
42|CONV5 |Conveyor #5 2050260 3193.884.0) 2062850 3,194055.0 398 25 3z
431 TRSFR4 CO-4 to Mobile Stacker 2062000 31938840 2063350 31939880 170 38 i3
44| TRSFRS CO-5 to Mobile Stacker 206,200,0 3,193,884.0( 2063350 31939880 170 38 34
45| TRSFR& Mobile Reclaim to CO-6 or CO-7 206,200.0 31938840 2063350 3.193088.0 170 38 35
45|CONV6 Conveyors #6 and #7 2063440 3.193,884.0 206,365.0 3,193046.0 65 71 36
47| TRSER7 CO-6 or CO-7 to CO-8 or CO-9 206428.0 3193.884.01 2064010 3,193592.0 28 163 37
481CONV7Y Conveyors #8 and #9 2066900 3,193.884.0f 206,509.C 3,193.804.0 181} 177 38
49|CONVER Conveyors #10 and #11 2066900 3.193.884.0( 2067150 31938910 26 16 39
50|CT1A Cooling Tower #1 206,520.9 31943958 206,708.0 3,193,8420 582 288 40
S1|CTIB Cooling Tower #1 206.536.6 31943798/ 2067150 3193 826.0 582 288 41
52|CTIC Cooling Tower #1 206.543.1 3,194.364.0| 206722.0 3.193810.0 582 288 42
531CTID Cooling Tower #1 206,5489.7 3194.3482: 2067290 31937940 582 288 43
S4|CTIE Cooling Tower #1 2065562 1319433241 206,736.0 3,193778.0 583 288 44
55|CT1F | Cooling Tower #1 206,562.8 31943166 206,743.0 31937620 583 288 45
56|CT1G Cooling Tower #1 206,569.3 3,194300.7| 206,750.0 3.193,746.0 583 288 46
57|CTIH Cooling Tower #1 2065756 31942849 206 757.0 3.193730.0 584] 288 47
S8ICT2A Cooling Tower #2 2065899 31942512 206,776.0 3,1936760 605 288 48
S91CT2B Cooling Tower #2 206596.5 319423521 206,783 0 3,193.660.0 605 288 49
60|CT2C Cooling Tower #2 206,603.0 319421831 206.790.0 3,193.6440 605 288 50
61|CT2D Cooling Tower #2 2066096 31942035 2067970 31936280 605 288 51
62|1CT2E Cooling Tower #2 206,616.2 31941877 206,804.0 31936120 606 288 52
63|CT2F Cooling Tower #2 2066227 31941719 2068110 3,193 5%96.0 606 288 53
64ICT2G Cooling Tower #2 206,629.3 3)194,156.1| 206,818.0 31535800 606 288 54
651CT2H Cooling Tower #2 206,635.8 3194 1403  206,825.0 31935640 607 288 53]
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Cooling Tower #3 2071115 31543958 2072150 133935400 467 283 56
67 Cooling Tower #3 207.118.2 31943798 20772220 31039240 467 283 57,
68 Cooling Tower #3 - 2071247 3,194364.0| 2072290 3,193,908.0 468 283 58
69 Cooling Tower #3 2071313 3,1943482] 2072360 3,193,8930 464 283 59
70 Cooling Tower #3 207,137.8 3,19433241 2072430 3,193.876.0 4681 383 60
71 Cooling Tower #3 2071444 31943166 2072500 31938600 469 283 61
72 Cooling Tower #3 207,150.9 31943007  207257.0 3,193 8440 469 283 62|
73 Cooling Tower #3 2071575 319472845 2072640 3,193.8280 469 283 63
74 Cooling Tower #4 2071715 31942512 2072840 31937740 490 283 64
75 Coocling Tower #4 207,178.1 31942352 2072910 3.193.758.0 490 283 65
76 Cooling Tower #4 207,184.7 31942193| 2072080 3,193,742.0 401 283 66
77 Cocling Tower #4 2071012 31942035] 2073050 3,193.7260 491 283 7
78 Cooling Tower #4 o 207,197.8 11941877 2073120 3,193,710.0 4911 283 48
79 Cooling Tower #4 2072043 31541718 2073190 31936940 491 283 59
80 Cooling Tower #4 207,210.9 3194 156.1| 2073260 31936780 492 284 70
2] Cooling Tower #4 2072174 31941403 2073330 3,193,6620 492 284 71
82 Petcoke/Coal Storage Pile 2058387 3,193.6615| 2062730 31938430 471 23 72)
23 Limestone Storage Pile 2062241 31937565 2064130 3,193,959.0 277 47 73
34 Ash Disposal Landfill 207,862.0 3,193,550.0 ? ?
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CAUSE NO. D-1-GN-11-000011

ENVIRONMENTAL DEFENSE § IN THE DISTRICT COURT OF
FUND, INC., §
§
VS. § TRAVIS COUNTY, TEXAS
§
TEXAS COMMISSION ON §
ENVIRONMENTAL QUALITY, § 201% JUDICIAL DISTRICT

ENVIRONMENTAL DEFENSE FUND’S
REPLY IN SUPPORT OF APA MOTION TO REMAND
FOR EVIDENCE ON WHITE STALLION’S NEW SITE PLAN

TO THE HONORABLE LORA LIVINGSTON:

On March 4, 2011, Environmental Defense Fund, Inc. (“EDF””) moved this Court
to remand this case to the Texas Commission on Environmental Quality (“TCEQ”) to
take additional evidence under the Administrative Procedure Act (“APA”), TEX. GOV’T
CODE § 2001.175(c). EDF here replies to responses filed May 16, 2011 by TCEQ and by
intervenor White Stallion Energy Center, LLC (“WSEC”).

A. Summary.

In their responses, neither TCEQ nor WSEC disputes the essential facts supporting
EDF’s Motion for Remand, which are: (1) less than a week after the Final Order was
signed by the TCEQ in the underlying air permit proceeding, and very likely well before
the Final Order was signed, WSEC made wholesale changes to the site plans for its
proposed power plant; (2) these changes relocate 73 out of 84 pieces of equipment,
coal/petroleum coke piles, and other sources of pollutant emissions; (3) WSEC failed to
inform TCEQ or the other parties that it had made these changes; and (4) WSEC then

represented to the U.S. Army Corps of Engineers, under sworn certification, that it




intended to build the plant according to the changed site plan. The changed site plan is
material additional evidence that “could have” (and should have) an effect on the
agency’s decision; thus meeting the standard under APA § 2001.175(¢c) and relevant case
law—a standard that WSEC and TCEQ both misstate and mischaracterize as a “high
hurdle.”

This Court has broad discretion to remand this case to the TCEQ and it should do
so to allow the parties the opportunity to conduct discovery and present evidence on the
plant WSEC actually intends to build.

B. The APA remand materiality standard is “could affect.”

APA §2001.175(c) grants this Court broad discretion to order a remand for the
agency to take additional evidence if the Court is “satisfied” the evidence is “material”
and there was “good reason” for failure to present it before the record closed at the
agency. TEX. GOV’T CODE § 2001.175(c). A decision whether to remand a case for
additional evidence under section 2001.175(c) is reviewed for an abuse of discretion.
City of Port Arthur v. Sw. Bell Tel. Co., 13 S.W.3d 841, 844 (Tex. App. — Austin 2000,
no pet.).

WSEC argues that the test for materiality under APA § 2001.175(c) sets a “high
hurdle.” WSEC Resp. at 6. Similarly, TCEQ argues (at p. 5 in its Response) that, to be
material under § 2001.175(c), the new evidence “likely would change the agency’s
decision.” WSEC and TCEQ misrepresent the law. Under § 2001.175(c), evidence is
material “if it could affect the agency’s decision.” Smith Motor Sales, Inc. v. Texas Motor

Vehicle Commission, 809 S.W.2d 268, 270 (Tex. App.—Austin 1991, writ denied)




(emphasis added); Texas Oil & Gas Corp. v. Railroad Comm’n, 575 S.W.2d 348, 351-52
(Tex. App.—Austin 1978, no writ) (additional evidence “meets the test of materiality” if
the agency “could have reached a conclusion contrary to its previous conclusion” had it
considered the evidence) (emphasis added); Independence Sav. & Loan Ass’nv. Gonzales
Co. Sav. & Loan, 568 S.W.2d 463, 464-66 (Tex. App.—Austin 1978, writ ref’d n. r. e.)
(in case involving application for new state savings and loan charter, upholding the
district court’s remand for evidence of the effect of federal authorization of new S&L
branch after the close of the administrative record). In these cases and others', the Third
Court has repeatedly affirmed that, to be “material,” evidence need only have the
potential to affect findings made by the agency.

Ignoring this clear precedent, WSEC argues that the APA §2001.175(c)
materiality standard is “of real importance or having great consequences.” WSEC Resp.
at 5. None of the cases WSEC cites support this claim. Feuerberg v. Bush, 175 S.W.3d
442, 447 (Tex. App.—Dallas 2005, no pet.) is not an APA case at all and utterly fails to
address the materiality standard under § 2001.175(c). City of San Antonio v. Tex. Dep’t of

Health, 738 S.W.2d 52 (Tex. App. — Austin 1987, writ denied) is likewise inapplicable,

! See, e.g., Gulf States Util. v. Coalition of Cities, 883 S.W.2d 739, 748 (Tex. App. — Austin 1994), rev’d on other
grounds, 947 S.W.2d 847 (Tex. 1997)(noting that, in Independence Savings, the approval of the federal S&L branch
after the state agency decision “directly affected the body of evidence underlying a fact finding upon which the
approval of the state application turned ....”); Pub. Util. Com’n v. Houston Lighting & Power Co., 715 S.W.2d 98,
105 (Tex. App.—Austin 1986), aqff’d in part and rev’d in part on other grounds, 748 S.W.2d 439 (Tex. 1987)
(upholding a remand under § 2001.175(c) for utility to put on evidence of the costs it had incurred in connection
with a nuclear power plant before the date the PUC determined, after the hearing, was the date a prudent utility
would have cancelled the plant, noting that “[t]he additional evidence is material in that it may establish an
allowable expense. . . if [the PUC] had considered evidence . . . [it] could have reached a conclusion contrary to its
present position”)(emphasis added).




addressing an agency’s discretion to re-open the record — not a reviewing court’s
discretion under APA § 2001.175(c).

Buttes Resources Co. v. Railroad Comm’n, 732 S.W.2d 675 (Tex. App. —
Houston [14th Dist.] 1987), does not help WSEC either. There, the appeals court held that
the trial court did not abuse its discretion in refusing to remand for three pieces of
petroleum engineering evidence; two of which Buttes could have provided in the agency
hearing, and the third of which trial testimony indicated was immaterial. Id. at 681.
WSEC also gets no help from Bexar-Metro. Water Dist. v. TCEQ, 185 S.W.3d 546 (Tex.
App. — Austin 2006, pet. denied.), in which the appellate court merely held that the trial
court did not abuse its discretion in denying a motion to remand for new evidence on an
application for certificate of convenience and necessity (CCN). But in that case, the CCN
application had not changed, and the record had exhaustively addressed the issues raised
by the CCN application. Bexar-Metro, 185 S.W.3d at 550-55.

Precedent established by the Third Court of Appeals is settled and clear: the
standard for materiality under APA §2001.175 (c) is “could affect,” or “may affect,” not
“would affect” or “likely to affect.” WSEC’s and TCEQ’s attempts to invent a different,
more onerous standard fail as a matter of law.

C. The wholesale changes to WSEC’s site plan are material.

1. WSEC Committed to the September 2008 Site Plan in the Hearing
Before SOAH.

The new site plan is material to the Final Order because it makes wholesale

changes to the facility that WSEC intends to build. TCEQ’s Final Order was based on




evidence and testimony concerning the specific site plan WSEC filed with its TCEQ air
permit application in September 2008. In fact, WSEC took great pains to represent that it
actually intended to build this particular plan. On the very first day of the hearing before
SOAH, EDF moved to dismiss the application on the basis that, after September 2008,
WSEC had filed conflicting site plans, both under sworn certification, with the TCEQ’s
Water Quality Division and with the United States Army Corps of Engineers (“Corps”).
But in response, WSEC’s CEO Frank Rotondi swore:

[W]e have submitted a site plan in the air application for this project to
which we are fully and completely prepared to build . . . in every
respect.

Tr. at 77. The SOAH ALIJs ultimately denied EDF’s motion and in their Proposal for
Decision, expressly relying on this sworn testimony, they explained:

“Mr. Rotondi testified that WSEC intended to build the facility as stated in

this application. ... [i]f WSEC intended to build the proposed facility as

shown in the site plan in this application, then Protestants’ concerns did not
rise to the level of a legal basis for continuing the hearing.”

PFD at 13-14. Therefore, WSEC consciously elected to proceed to hearing and obtain
the Final Order on its September 2008 site plan — not on any subsequent ones.

2. WSEC Cannot Belatedly Substitute the Factual Foundation on
Which the Final Order Was Built.

In spite of WSEC’s sworn representations to SOAH, it is undisputed that within
six days after the Final Order, WSEC had already prepared a new site plan, which it filed
with the Corps shortly thereafter. The evidence presented before the TCEQ, which is

specific to the September 2008 site plan, fails to demonstrate that the WSEC is entitled to




the requested permits if built in accordance with WSEC’s new site plan, which differs in
dozens of respects.

Rather, as explained in the affidavit of Dr. Roberto Gasparini, Ph. D. (attached as
Exhibit D to EDF’s Motion for Remand) in order to demonstrate that the changed site
plan complies with the prerequisites to receive a permit, WSEC must present air
dispersion modeling evidence showing that emissions from the proposed plant meet
federal and state air quality standards. EDF Motion for Remand at Ex, D, § 4. The
locations of emissions sources and the rates of emissions from those sources are data
inputs that must be entered into the modeling. Id. Therefore, if the site plan changes
materially, the air emissions modeling data used to demonstrate compliance with
applicable federal and state air quality standards may also materially change. Id. at [ 4,
10.

Neither TCEQ nor WSEC has controverted any facts relied on by Dr. Gasparini,
nor any opinions expressed by Dr. Gasparini. Neither TCEQ nor WSEC filed any
affidavit. Instead, WSEC’s attorneys now argue that the proposed power plant’s main
stacks do not move closer to the property lines in the new site plan, suggesting that this
means the changes in other emissions points could not affect whether the plant meets air
quality standards. These arguments are not only technically incorrect but also fail to
establish that the dramatically altered site plan will not affect the TCEQ’s decision below.

To the exact contrary, as Dr. Gasparini explains in a supplemental affidavit
attached to this reply as Exhibit A, the numerous changes to material handling facilities

in fact may affect whether the proposed plant can comply with specified maximum




concentration of particulate matter in the near vicinity of the plant.? Furthermore, material
handling facilities have a shorter emission release height than stacks, and as a result may
have proportionately greater effects on levels of particulate matter in the air closer to the
proposed plant (whereas the much taller stacks tend to have greater impacts farther away
from the plant). Ex. A at 4. Comparing WSEC’s current site plan with the one that was
the subject of the contested case proceeding and upon which the Final Order was based,
many material-handling facilities have moved, with the third largest source being moved
from the middle of the property to a location very close to the property line. Id. at 95.
Under federal and state law, WSEC must demonstrate that levels of particulate matter at
and beyond the property line are below applicable maximum, ground-level pollutant
concentrations. In addition, particulate matter emissions rates may increase as a result of
the new site plan. Just as the relocation of 73 out of 84 emissions points could result in
different modeling results, increases in emissions rates also impact air dispersion
modeling. Id.

Dr. Gasparini’s unchallenged affidavits demonstrate that the change in site plans
directly alters the modeling of potential emissions, and could affect findings based on
modeling evidence. As a matter of law, this evidence is material. HL& P, 715 S.W.2d at
105; Gulf States Util. v. Coalition of Cities, 883 S.W.2d at 748 (contrasting Independence

Savings, where a new federal branch “directly affected the body of evidence underlying a

? Although WSEC insinuates that the emissions from the material handling facilities result in “relatively small

amounts” of dust, the volumes of particulate material handled are massive. For instance, WSEC’s permit authorizes
the receipt and handling of up 5,000,000 tons per year of coal, 5,000,000 tons of petroleum coke, 2,000,000 tons of
limestone, along with 1,500,000 tons of fly ash and 800,000 tons of bed ash, which are waste materials left over
after burning the fuel. Emissions from these activities may total dozens of tons of particulate matter per year. See
WSEC permit at MAERT Table pp. 3-7.




fact finding upon which the approval of the state application turned,” with the subsequent
Supreme Court decision GSU relied on, which “could not have affected the
Commission’s findings”).

D. The evidence is new and EDF had good reason for not presenting it
earlier.

WSEC and TCEQ additionally argue that EDF has already presented “the very
evidence” it now wants the Commission to consider. WSEC Resp. at 2; TCEQ Resp. at
4. Similarly, WSEC insinuates that the issue has previously been presented “seven
times.” WSEC Resp. at 3-4. These arguments are frivolous and misrepresent the record
before the TCEQ. WSEC’s new site plan is dated October 25, 2010, six days affer the
TCEQ issued the air permit decision, and was not provided to EDF until six days before
motions for rehearing were denied by operation of law. Accordingly, this evidence was
not presented before SOAH, was not subject to discovery, was not reviewed or modeled
by EDF’s experts, and was not in the record at the time TCEQ issued its Final Order. At
best, the new site plan was presented to TCEQ once, and then only in a motion to reopen
filed two days before motions for rehearing were overruled by operation of law.’

WSEC and TCEQ also contend that the “good reason” requirement is not met
because EDF raised the discovery of the new site plan in its motion to reopen the record

filed on December 6, 2010, two days before motions for rehearing were overruled by

* EDF did not receive the new site plan until December 2, 2010, when it received several hundred pages of

documents in response to its FOIA request filed with the U.S. Army Corps of Engineers. By the time it was able to
file its motion to re-open on December 6, 2010, a mere two days remained before the date on which motions for
rehearing were overruled by operation of law. In fact, the TCEQ’s letter noting that motions for rehearing were
overruled by operation of law makes no reference to EDF’s motion to reopen or otherwise indicates that it was even
considered by TCEQ. See Exhibit B, December 17, 2010 letter from TCEQ.




operation of law. This claim is flatly contrary to Third Court of Appeals precedent. Even
where a movant asks the agency to reopen in its motion for rehearing and the agency
refuses, a motion to remand for additional evidence can be granted, and should be granted
if the evidence could affect an issue in the case. PUC v. Houston Lighting & Power Co.,
715 S.W.2d at 104-05 (holding that the district court properly granted HL&P’s motion to
remand to the PUC for presentation of additional evidence, even though HL&P’s request
to present evidence was previously presented in a motion for rehearing which the PUC
denied).

WSEC and TCEQ also claim that the matter has already been addressed because
EDF raised the issue of WSEC’s other conflicting site plans during the SOAH hearing.
WSEC Resp. at 3-4; TCEQ Resp. at 4-5. These arguments are likewise frivolous because,
as noted above, WSEC testified that it was “fully and completely prepared to build” the
air permit site plan and therefore the earlier conflicting site plans were not relevant. PFD
at 13-14. The issue before the Court is not whether WSEC intends to build the earlier
plans it disavowed in sworn testimony before SOAH; it is whether WSEC now intends to
build the new plan (as it now represents to the Corps) which was filed with the Corps
immediately after the Final Order was issued.

Finally, WSEC contends that EDF cannot argue that air modeling evidence using
WSEC’s current site plan is material because EDF successfully objected, during the
hearing, to WSEC’s unsuccessful attempt to present rebuttal evidence that the difference
between emissions from the September 2008 site plan it went to hearing on at TCEQ and

another, earlier plan it had filed with the Corps were negligible. EDF objected that such




evidence was irrelevant because Mr. Rotondi had already testified that the September
2008 site plan filed with TCEQ was the project that WSEC was “fully and completely
prepared to build.” Sustaining the objection, the ALJs ruled that, based on Mr. Rotondi’s
testimony, only modeling of the September 2008 site plan was relevant and that WSEC’s
testimony concerning a different site plan that it did not intend to build was irrelevant.
See Tr. 1327-1329, attached as Exhibit C to this reply.

E. Did WSEC “bait and switch” a permit amendment?

Finally, the proposed additional evidence is material, and discovery at TCEQ is
needed, on an independent and important issue — whether WSEC has played a “bait and
switch” game with opposing parties, the SOAH ALIJs, and the public’s statutory right to
participate in a meaningful contested case on the air quality impacts resulting from the
plant WSEC intends to build. Texas Health & Safety Code § 382.0291(d) provides that
an applicant “may not amend the application after the 31* day before the date on which a
public hearing on the application is scheduled to begin.” If an amendment “would be
necessary,” the applicant must “resubmit the application” to TCEQ and restart the public
notice clock. The changed site plan, dated six days after TCEQ signed the Final Order
and which must have taken weeks if not months of engineering time to prepare, raises
substantial questions whether WSEC intentionally sought to circumvent these statutory
requirements.

WSEC admits (and so does TCEQ) that it is now entirely possible that WSEC will
build the plant using the changed site plan submitted to the Corps shortly after the TCEQ

signed the Final Order. See WSEC Resp. at 5 (admitting site plan is “evolving”). Thus,

10




Mr. Rotondi’s statement that WSEC intends to build using the TCEQ site plan is, at best,
in the immortal words of Richard Nixon, “no longer operative.” Certainly WSEC made
the change after the 31% day before the date on which the public hearing began. What we
don’t know is what Sen. Howard Baker famously asked: “what did the President know
and when did he know it?” Here, we don’t know when WSEC decided to change its
plans and prepare the October 2010 site plan.

A site plan for a proposed power plant takes a long time to prepare, and WSEC’s
representatives testified under oath that WSEC has a “development committee” (of which
Mr. Rotondi is a member) to review and decide on site plans. EDF Motion for Remand,
Ex. C, pp. 88-90. WSEC may have deliberately waited until after the close of the record
at TCEQ, after the SOAH ALIJs’ proposal for decision, or after the TCEQ’s Final Order,
to finalize the switch. We simply do not know. This Court should remand so that EDF
can conduct discovery and present evidence on when WSEC decided to switch from the
September 2008 site plan to the October 25, 2010 site plan. See In re Texas State Board
of Public Accountancy, 303 S.W.3d 892 (Tex. App.—Austin 2010, orig. proceeding)
(discovery in connection with motion to remand under APA § 2001.175(e) must be
conducted at the agency, not in the trial court).

In stark contrast, WSEC requests that the Court proceed with judicial review of
whether the TCEQ properly held that emissions from the old, outdated site plan comply
with applicable air quality standards, and allow WSEC to seek a permit alteration (which
does not require notice and hearing) to use the new site plan. 30 TAC 116.116(c). Under

such a scenario, the parties would proceed through the current administrative appeal to
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determine whether the TCEQ correctly issued a permit for a now-superseded site plan
that WSEC does not intend to build, while WSEC then attempts to obtain a permit for the
plan that it has certified to the Corps that it does intend to build without public notice and
outside of the scrutiny of any contested case process.

The procedure advocated by TCEQ/WSEC is not only ridiculously inefficient but
allows WSEC to make a mockery of the contested case process at TCEQ. Such an
approach would allow WSEC to obtain a permit based upon a “dummy” site plan that the
evidence suggests WSEC intended to jettison well in advance of the Final Order. As
reflected in a May 13, 2011 letter from the Environmental Protection Agency to TCEQ
concerning WSEC’s multiple site plans (copy attached as Exhibit D), under WSEC’s and
TCEQ’s approach, “we’re left with a ‘bait-and-switch’ scenario where a source can
propose one site plan during the original permit application process, navigate through
Texas’ public participation process for permits, obtain a permit, and then immediately
change the site plan with no EPA and public review in order to obtain other permits that
may be necessary for construction of the facility. This raises significant issues about
meaningful public participation in the permit decision-making process.” See Exhibit D.

APA Section 2001.175(¢c) is tailor-made for situations like this. EDF respectfully
requests that this Court grant its motion to remand, and for all such other and further

relief to which EDF may be entitled.
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SUPPLEMENTAL AFFIDAVIT OF ROBERTO GASPARINIL Ph.D.

STATE OF TEXAS §

COUNTY OF TRAVIS §

Before me, the undersigned notary public, upon this day personally appeared Roberto
Gasparini, Ph.D., a person whose identity has been verified by me, who, upon the administration
of an oath, stated and deposed as follows:

1. "My name is Dr. Roberto Gasparini. [ am over the age of 21, of a sound mind,
and competent in all respects to make this affidavit. I have personal knowledge of all of the facts
stated herein, and all of such facts are true and correct. This affidavit supplements my prior
affidavits dated March 3, 2011 and May 2, 2011. I have reviewed the responses filed by White
Stallion Energy Center, L.L.C. (“White Stallion”) and the Texas Commission on Environmental
Quality (“TCEQ”) to Environmental Defense Fund, Inc.’s (“EDF”’) Motion for Remand.

2. Each of the emissions sources identified in White Stallion’s air permit application
is important for air dispersion modeling purposes. This is because the emission sources and their
locations are inputs to the air dispersion model. The moving of emissions sources changes the
input data used in the air dispersion model. The air dispersion model uses the emission source
locations, among other inputs, to predict off-property emission impacts resulting from operation
of the proposed power plant. The predicted off-property emission impacts are then compared
against the applicable state and federal standards to determine compliance with Clean Air Act
requirements and implementing regulations. When changes occur to the input data (i.e. moving
emission sources) then the output data (i.e. the predicted off-property emission impacts) are also
likely to change. Based on my comparison of the October 2010 site plan and the Air Permit Site
Plan, 73 out of a total of 84 emission points used in the air dispersion model for the air permit
application were moved. In my opinion, without modeling the emissions from the sources as
they would be located on White Stallion’s new site plan, it is not possible to determine whether
the net effect would be a violation of one or more of the federal or state clean air act standards.

3. White Stallion’s response emphasizes the importance of the location of the main
stacks (which are similar to very tall chimneys) and ignores the other numerous material handling
emission sources at the site, such as conveyors, fuel/ash piles, and material unloading facilities.
White Stallion’s air quality permit authorizes the receipt, storage, and handling of very large
quantities of materials at the proposed power plant, including 5,000,000 tons per year (“tpy”) of
coal, 5,000,000 tpy of petroleum coke, and 2,000,000 tpy of limestone. The air quality permit
also authorizes the handling of 1,500,000 tpy of fly ash and 800,000 tpy of bed ash, which are
waste products resulting from the combustion of coal and petroleum coke. These materials when
received and handled at the proposed power plant will result in particulate matter emissions,
including emissions of coal dust and petroleum coke dust. Therefore, the locations of the
emission points associated with the handling of this material are very relevant. Most of the
emission sources that have moved are associated with the receipt and handling of these large
quantities of materials. Only air dispersion modeling can determine the net effect of moving 73
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emission points on off-property impacts in this case.

4, The off-property impacts resulting from the emission of pollutants from the
material handling facilities will be different from the impacts resulting from the emission of
pollutants from the main stacks. The off-property impacts from all emission sources are affected
by the release height of the emissions, among other factors, such as exit velocity and temperature.
For example, the main stacks are 487 feet tall. The maximum emission impacts from the main
stacks (taller sources) typically occur farther from the source whereas the maximum emission
impacts from a source with a shorter release height typically occurs closer to the source. This is
because emissions from the main stacks are influenced by a higher exit velocity, temperature, and
height. Material handling facilities are typically associated with shorter release heights. In this
context, though, “shorter release height” does not necessarily mean less emissions or that these
sources are less important for modeling purposes or regulatory compliance. By moving the
shorter release height sources closer to a property line it is likely that the emission impacts in the
nearby off-property area will increase.

5. One of the 73 emission sources that moved is the Railcar Unloading Building
(EPN DCRAILUL or Entry Number 20 on Exhibit D-3 to my prior affidavit). This emission
source represents the third largest emitter of particulate matter at the proposed White Stallion
power plant (the main stacks represent the first and second largest emitters) and it was moved
approximately 788 meters from the middle of the property to a location very close to the property
line. Since emission impacts are determined at off-property locations, the movement of an
emission source closer to a property line will likely increase its off-property emission impacts.
Another of the 73 emission sources that moved is Conveyor 3 (EPN CONV3 or Entry Number 38
on Exhibit D-3 to my prior affidavit). This emission source is a conveyor used for transporting
materials. By moving the Railcar Unloading Building farther from the material storage piles, the
length of this conveyor must be increased. Emission rates from conveyors are based in part on
conveyor length and the equations used to calculate emission rates for conveyors are found in
TCEQ guidance. See Attachment 1. For every additional 300 feet of conveyor length
(approximately 91 meters), the emission rate is increased. The emission rate from this conveyor
will increase. An increase in emission rate will affect the emission impact caused by this source.

6. In my opinion, the movement of emission sources closer to the property line and
the lengthening of the conveyors are material changes and warrant re-modeling the potential
emissions impacts associated with the proposed plant. Without modeling the emissions from the
sources as they would be located on White Stallion’s new site plan, it is not possible to determine
whether the net effect would be a violation of one or more of the federal or state clean air
standards.

Further affiant sayeth not.” o

ﬁ, - 4 & _J‘_/‘ /

j (t - &V (w,i;:;/cj;ﬁ; L

G iny/PH. D.
Roberto aspan% gl

SUPPLEMENTAL AFFIDAVIT OF DR. ROBERTO GASPARINI, PH. D. " PAGE2



SUBSCRIBED AND SWORN to before me, the undersigned notary, on this the 23™ day
of May, 2011, to which witness my hand and official seal.

7, S a0 MOy,

My Commission Exp 3 .
S jULY 26, (’)“1’;3 yotary Public, State of Texas \ )

Ui
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PEDCo

PEDCo “Evaluation of Fugitive Dust from
Mining™ PEDCo Environmenat, Cincinnati, Ohio,
(prepared for EPA) April, 1976.

“Reasonably Available Control Measures for
Fugitive Dust Sources” Ohio EPA, Office of Air
Pollution Control, Columbus, Ohio, Sept 1980.
Reference: "Technical Guidance for Control of
Industrial Process Fugitive Partic8late Emissions”,
PEDCo, for EPA, EPA-450/3-77-010, March
1977

"Reasonably Available Control Measures for
Fugitive Dust Sources” Ohio EPA, Office of Air
Pollution Control, Columbus, Ohio, Sept 1980.
Reference: "Fugitive Emissions from integrated
Iron and Steel Plants”. Bohn, Cuscino & Cowher,
Midwest Research Institute, Kansas City, MO for
EPA, EPA 600/2-78-050. March 1978

“Reasonably Available Control Measures for
Fugitive Dust Sources” Ohio EPA, Office of Air
Poilution Controt, Columbus, Ohio, Sept 1980.
Reference: “Evaluation of Fugitive Dust Emissions
from Mining”, PEDCo for EPA, Cinncinnati, OH

“Reasonably Available Control Measures for
Fugitive Dust Sources” Ohio EPA, Office of Air
Pollution Control, Columbus, Ohio, Sept 1980.

“Technical Guidance Document for Estimating
Fugitive Dust Impacts from Coal Handling
Operations - Volume 2 Howroyd (Dames &
Moore) for US Dept of Energy Office of Scientific
and Techncial Information, DOE/RG/10312-1 .
Sept 1984. Refercnce: Bohn of MRI, 1978,

AP-42, Ch 13, 13.2.4-3

uncontrolled factor for phosphate rock transfer
and loading ( apply control efficiencies of 90-
95%)

phosphate rock

Conveying and transfer of coal.

Conveying and transfer of coal,

Conveying and transfer of coal.

Transfer (spillage) of coal

Conveyor tansfer (enclosed); Transfer sttion
enclosures are projected to have an effective
conwol of 90%. For an open conveyor transfer,
increase emissions by a factor of 10. S = silt
content (%); w = wind speed (mph) H = drop
height (ft); M = moisture content (%)

For batch or continous drop points;k=particle
size multiplier; U=wind speed in mph;
M=moisture content (%); Equation degrades if
silt and moisture content of coal is outside the
parameters that were used to derive the equation.

for BEST ESTIMATE of Transfer Operations.

for BEST ESTIMATE of Conveying Operations

(Use this equation for each 100 yards of conveyor length.)
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Bryan W. Shaw, Ph.D., Chairman
Buddy Garcia, Commissioner ; ;
Carlos Rubinstein, Commissioner I g =
Mark R. Vickery, P.G., Executive Director ) i ¢

TExas COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texus by Reducing and Preventing Pollution

December 17, 2010

To:  Persons on the attached mailing list

Re:  Motions for Rehearing concerning White Stallion Energy Center, LLC; Air Quality
Permit No. 86088; PSD-TX-1160, PAL 26, and HAP 28; TCEQ Docket No. 2009-0283-
AIR; and SOAH Docket No. 582-09-3008.

This letter is in response to Motions for Rehearing (Motions) concerning the above-
referenced matter. Complete copies of the filings may be obtained from the Office of Chief
Clerk, TCEQ, Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087.

Section 80.272 of 30 Texas Administrative Code applies to the Motions. This letter is to
notify all persons that, according to the Chief Clerk’s records, the Motions for Rehearing
overruled by operation of law on December 8, 2010. If you have any questions about this matter,
please contact Elaine Lucas, Assistant General Counsel, at (512) 239-6215.

Very truly yours,

Les Trobman
General Counsel

Mailing List

P.O. Box 13087 Austin, Texas 78711-3087 512-239-1000 Internet address: www.tceq.state.tx.us
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Mailing List
White Stallion Energy Center, LI.C
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

Randy Bird

Chief Operating Officer

White Stallion Energy Center, LLC
1302 Waugh Drive, Suite 896
Houston, Texas 77019

Steve A. Langevin

Senior Consultant

RPS IDC, Inc.

14450 JFK Boulevard, Suite 400
Houston, Texas 77032

Gabriel Clark-Leach
Environmental Integrity Project
1303 San Antonio, Suite 200
Austin, Texas 78701
512/637-9477 FAX 512/584-8019

Eric Groten

Patrick Lee

Vinson & Elkins, L.L.P.
2801 Via Fortuna, Suite 100
Austin, Texas 78746-7658
512/542-8400

Paul Tough

. Gregory Friend o o
McElroy, Sullivan & Miller L.L.P.
P.O. Box 12127

Austin, Texas 78711
512/327-8111 FAX 512/327-6566

The Honorable Paul Keeper
The Honorable Kerrie Qualtrough
Administrative Law Judges

State Office of Administrative Hearings

P.O. Box 13025
Austin, Texas 78711-3025
512/475-4993 FAX 512/475-4994

Randy Hamilton

TCEQ Air Permits Division MC 163
P.O. Box 13087

Austin, Texas 78711-3087
512/239-1097 FAX 512/239-1300

Booker Harrison

Ben Rhem

TCEQ Environmental Law Division MC 173
P.O. Box 13087 :

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Scott Humphrey

TCEQ Office of Public Interest Counsel MC 103
P.0O. Box 13087

Austin, Texas 78711-3087

512/239-6363. FAX 512/239-6377

Docket Clerk

TCEQ Office of Chief Clerk MC 105
P.O. Box 13087 :
Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311

Bridget Bohac :
TCEQ Office of Public Assistance MC 108
P.O. Box 13087

Austin, Texas 78711-3087

512/239-4000 FAX 512/239-4007




VOLUME 6 SOAH:

582-09-3008 WHITE

STALLION 02-18-2010

1324 1326
1 JUDGE KEEPER: Mr. Weber, let me ask you 1 think I heard Mr. Weber say he's somehow precluded
2 a question; and, Mr. Lee, let me -- y'all -- and I 2 from cross—examining Executive Director witnesses
3 don't -- let me acknowledge, Mr. Groten, that as we 3 about that =-- about this. Of course, that's not true.
4 have conferred, felt the need to, if y'all have the 4 He could have cross—examined them about this.
5 need to confer, we'll be happy to give you that time 5 But I would point out that if his -- you
6 as well. 6 know, you asked him where would this leave him if we
7 MR. LEE: Okay. 7 were to proceed and ask just one or two questions from
8 JUDGE KEEPER: I do not want to step on 8 this witnesssabout what I believe is self-evident from
9 your opportunity to speak to one another. 9 these docml;ents. If Mr. Weber's legal argument is
10 MR. GROTEN: We're fully communicated. 10 simply that the emission sources are in different
11 JUDGE KEEPER: Okay. 11 places on these two pieces of paper and that's all he
12 MR. GROTEN: Thank you, Judge. 12 cares about, well, then he ;would not be harmed at all
13 JUDGE KEEPER: And that goes for all 13 by testimony about the significance of impacts between
14 counsel. 14 the two drawings. But clearly, that's not his only
15 Mr. Weber, if the ruling were that -- 15 argument. ’
16 well, let me back up. 16 His arqument is they're different and,
17 If what Mr. Weber's witness -- excuse 17 ther‘efore, the impacts would be different, and we have
18 me -—- if what Mr. Lee's witness were to testify would 18 to start this all over again. That's the issue that
19 be that there is no impact or relatively little impact 19 he has chosen to raise and make a big deal out of in
20 in the movement of these sites, then where would that 20 this hearing. It's perfectly appropriate for us.to
21 leave you as far as the evidence is concerned? 21 ask this witness about it, or we could go back and try
22 MR. WEBER: That would leave me without 22 to strike every part of the record in which this is
23 having had the opportunity to get the Executive 23 discussed.
24 Director's opinion on this -- 24 ’ JUDGE KEEPER: That's not an attractive
25 JUDGE KEEPER: Uh-huh. 25 option.

1325 1327
1 MR. WEBER: -- who's responsible for 1 MR. LEE: I agree.
2 modeling review; --— 2 JUDGE KEEPER: So, Mr. Weber, let me
3 JUDGE KEEPER: Uh-huh. 3 tell you just in advance that under the rules, you get
4 MR. WEBER: =-- prevent me having the 4 the final word since it's your objection, and we'll
5 opportunity to cross the Executive Director's, you 5 get to you in just a second. But we'd like to have
6 know, testimony about that or modeling of it or review 6 the opportunity to talk once again, and then we'll get
7 of modeling; have lost the opportunity for my client 7 back to you.
8 to have presented that evidence in its direct case, 8 MR, WEBER: Thank you.
9 our own modeling; and it goes on and on. 9 JUDGE QUALTROUGH: May I ask one more
10 JUDGE KEEPER: Right. 10 question?
11 MR. WEBER: So several opportunities. 11 JUDGE KEEPER: Sure.
12 It's not just about whether I get the opportunity for 12 JUDGE QUALTROUGH: Is he going to put
13 live rebuttal of my own. I've lost lots of 13 any modeling on?
14 opportunities here, and that opportunity starts with 14 MR. LEE: No, Your Honor. This is --
15 the process. 15 I'm simply going to ask him, from looking at these two
16 If they want to ~- another option is 16 diagrams, based on his professional experience, does
17 they can withdraw and remand this. I know nobody 17 he think the modeled impacts would be significantly
18 plans to do that, and I'm not suggesting that's the 18 different. It's something that's self-evident, and we
19 proper thing at this point. I suggested it the first 19 Jjust need to get something in the recoxd on it because
20 day because I did think if they were going forward on 20 the implication has been running through this whole
21 some other application, that the proper remedy was for 21 hearing.
22 them to withdraw because they were amending ti’xeir 22 (Discussion off the record)
23 application. All I've shown is that there are more 23 JUDGE KEEPER: Mr. Weber?
24 than one applications floating around. 24 MR. WEBER: Thank you, Your Honor.
25 MR. LEE: °And, your Honor, 1 mean, I 25 Just to summarize, we've obviocusly

KENNEDY REPORTING
512.474.2233

SERVICE, INC.
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1 talked about this a lot. I do think, first of all, 1 record for just a second.

2 that this exceeds the scope of proper rebuttal. It 2 (Discussion off the record)

3 goes well beyond the testimony that I elicited, and I 3 JUDGE KEEPER: Let's go back on the

4 can't control what he infers from it. 4 record. Please proceed.

5 Secondly, I do think it is relevant when 5 MR. LEE: Thank you, Your Honors.

6 an applicant signs a sworn form and submits it as part 6 Q (BY MR. LEE) Mr. Cabe, I just have -- I just
7 of the air application saying this is our applicatioi] P wané to ask you one question to clarify something in

8 and then subsequently files with other agencies sworn 8 your rebutta]; testimony.

9 statements that says something else is their ‘9 ) .Could you turn to Page 24 of 81 of White
10 application. That's why I offered this into evidence, 10 Stallion Exhibit 60072

11 and I had to prove that they were different. 11 A Okay.

12 I don't think it's relevant to then go 12 Q And if you could look at the question and

13 on after they got up there and -- Mr. Rotondi got up 13 answer that begins on Line 3. Just let me know Qhen
14 there and testified and said, "This is the only 14 you've had a chance to.

15 application that my development committee has 15 JUDGE KEEPER: What line was that,

16 approved." For them then to come on board and to try 16 Patrick?

17 to offer testimony that talks about the impacts, I 17 MR. LEE: .- Starting on Line 3 of Page 24.
18 don't think that's relevant. 18 A Yes.

19 Finally, I also point out again that 19 Q (BY MR. LEE) Could you just paraphrase what
20 they failed to supplement their Rule 194 disclosures, 20 you say there?

21 and they're under a duty to do so. They've had ample 21 A I'm talking about what the modeling results
22 opportunity to do it. They've done it for other 22 or what model concentration one might expect if the
23 reasons but haven't done it here. 23 emissions from the railcar baghouse activity had been
24 And, yes, I'm harmed when an applicant 24 recalculated with a more appropriate method, and I was
25 submits an application to the TCEQ and it gets 25 simply saying that concentrations would not be as high

1329 1331

1 reviewed and then I don't get an opportunity to get 1 as Mr. Hunt would have modeled.

2 the Executive Director's opinion about that. I don't 2 Q And the point of clarification I just wanted
3 get an opportunity to offer my own prefiled testimony 3 to make is, why were you able to answer that question
4 about that, and he says I could have, you know, 4 in the affirmative?

5 cross-examined the Executive Director's witnesses. 5 A Well, I actually did remodel with

6 Not on modeling that they may have submitted in 6 recalculated railcar emissions and did determine that
7 support of an impacts analysis related to some 7 those concentrations would be lower. In fact, there
8 application, some site plan that's not part of their 8 wouldn't have been a model concentration exceeding the
9 application. That's not correct, and that's not what 9 increment.

10 I argued. 10 Q Okay. And when you did that modeling run,

Il So those are my three objections. 11 did you correct the discrepancy in the heights of the
12 JUDGE KEEPER: We're prepared to rule. 12 bars unloading --

13 We sustain your objection. 13 MR. WEBER: Your Honor, I'm going to --
14 MR. WEBER: Thank you. 14 Q (BY MR. LEE) =-- source?

15 JUDGE KEEPER: And, White Stallion, if 15 MR. WEBER: =-- object because once

16 you wish, you may make an offer of proof in writing, 16 again, we don't have -- these opinions have not been
17 and the record will be left open for that purpose. 17 disclosed as part of their Rule 194 disclosures.

18 And not for the admission of this as evidence but as 18 MR. LEE: Your Honor --

19 the acceptance of an offer of proof. 19 MR. WEBER: And this is —-- they're

20 MR. LEE: Okay. May I confer just for a 20 talking about their prefiled rebuttal testimony and
21 moment before we move on? 21 trying to clarify it. That's got nothing to do with
22 JUDGE KEEPER: Yes. 22 anything that I elicited during testimony in this
23 MR. LEE: Thank you, Your Honor. We'll 23 proceeding. They've had an opportunity to offer this
24 move on. 24 testimony. If they wanted to somehow, you know, offer
25 JUDGE KEEPER: Okay. Let's go off the 25 additional opinions about this topic, then they're

KENNEDY REPORTING SERVICE, INC.
512.474.2233




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

S - o REGION 6
M 1445 ROSS AVENUE, SUITE 1200

B, O DALLAS TX 75202-2733

MAY 13 2011

Mr. Steve Hagle, Director
Air Permits Division (MC 163)
Office of Permitting, Remediation, and Registration
Texas Commission on
Environmental Quality
P.O. Box 13087
Austin, TX 78711-3087

RE:  White Stallion Energy Center, Air Permit Nos. PSDTX1160, PAL26, and HAP28,
Matagorda County, Texas

Dear Mr. Hagle:

We are in receipt of four (initial and amended) permit applications submitted by White
Stallion Energy Center (WSEC) to various state and federal agencies, in support of permitting
activities for WSEC’s proposed power plant facility in Matagorda County, Texas. The permit
applications include the 1) air quality permit application initially submitted on
September 5, 2008, (with subsequent amendments) to the Texas Commission on Environmental
Quality (TCEQ); 2) Texas Pollutant Discharge Elimination System permit application initially
submitted on February 20, 2009, to the TCEQ); 3) dredge and fill permit application initially
submitted in September 2009, to the Department of the Army, Galveston District Corps of
Engineers (Corps); and 4) revised dredge and fill permit application dated October 25, 2010, and
submitted to the Corps in November 2010. A copy of each site plan is enclosed. In each permit
application, the site plans appear to have changed. What site plan does TCEQ recognize as the
applicable site plan for this facility?

WSEC obtained an air quality permit from TCEQ on December 16, 2011. Prior to permit
issuance, WSEC’s permit application, the site plan, and the associated air modeling were subject
to public review and comment. If WSEC elects to change the site plan from the site plan
represented by WSEC in the air quality permit, EPA expects that this substantive change would
also be subject to public review and comment. A change to the site plan could have an impact on
the air modeling, and ultimately an impact on human health and the environment. Or, the change
in the site plan may have no impact at all. That answer has not been determined yet. But EPA
and the public should be able to review and comment on this issue.

To that end, EPA hopes that such a change to the site plan would be done through a
permit amendment (offering public review and comment) and not a permit alteration (which does
not afford EPA and public review and comment). Otherwise, we’re left with a “bait-and switch”

tnternet A
Recycled/Recyclable @ Printed with
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scenario where a source can propose one site plan during the original permit application process,
navigate through Texas’ public participation process for permits, obtain a permit, and then
immediately change the site plan with no EPA and public review in order to obtain other permits
that may be necessary for construction of the facility. This raises signiticant issues about
meaningful public participation in the permit decision-making process.

Please contact me at (214) 665-7250 or Stephanie Kordzi, of my staff, at (214) 665-7520,
if you have questions, or would like to discuss this further. We look forward to working with
you on this matter.

Sincerely yours,

Q/W/r:’;@_

Jeff Robinson
Chief
Air Permits Section

Enclosures

ce: Mr. Randy Hamilton (MC-163)
Texas Commission on Environmental Quality

Mr. Randy Bird

Chief Operating Officer

White Stallion Energy Center LLC
1302 Waugh Drive, Suite 896
Houston, TX 77019-3908

Mr. John Blevins

Director

Compliance Assurance and
Enforcement Division
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Filed
11 May 2 P2:52
Amalia Rodriguez-Mendoza

District Clerk
Travis District
McElroy, SuLLivaN & MILLER, L.L.P. D-1-GN-11-000011
Attorneys at Law
MAILING ADDRESS 1201 SPYGLASS DRIVE TELEPHONE
SUITE 200 (512) 327-8111
P.0. BOX 12127 AUSTIN 7o arae
AUSTIN, TX 78711 1% 287 FAX
(512) 327-6566
May 2, 2011

Via Electronic Filing

Ms. Amalia Rodriguez-Mendoza
District Clerk, Travis County
Travis County Courthouse

1000 Guadalupe, Room 327
Austin, Texas 78701

Re: Cause No. D-1-GN-11-000011, Environmental Defense Fund, Inc. v. Texas
Commission on Environmental Quality, 201st Judicial District, Travis County,
Texas

Dear Ms. Rodriguez-Mendoza:

Please find enclosed new Exhibits D and D-1 to Environmental Defense Fund, Inc.’s Motion
for Remand that was filed on March 4, 2011, in the above-referenced cause number. Please replace
the current Exhibit D (Affidavit of Roberto Gasparini, Ph.D.) and Exhibit D-1 to Dr. Gasparini’s
affidavit with the new attached exhibits. The new exhibits correct typographical errors in the
affidavit and a copying error with Exhibit D-1. The remaining exhibits to Dr. Gasparini’s affidavit,
Exhibits D-2 and D-3, are unchanged. By copy of this letter we are also hand delivering new
Exhibits D and D-1 to Judge Livingston and the parties as indicated below.

Thank you for your consideration and please call if there are any questions.

Respectfully submitted,

—_— _ J \ \
\ _ { \ \\\ o -

Thomas M. Weber
Attorney for Environmental Defense Fund, Inc.

TMW/jam
Attachments



CC:

The Honorable Lora Livingston
Ms. Nancy Olinger

Mr. Brian Berwick

Ms. Cynthia Woelk

Mr. Eric Groten

Ms. Paulina Williams

Mr. Ilan Levin

Mr. Pete Schenkkan




SERVICE LIST

Party Representative
Texas Commission on Environmental Quality | Ms. Nancy Olinger
(Defendant) Mr. Brian E. Berwick

Ms. Cynthia Woelk

Assistant Attorneys General

Office of the Attorney General of Texas
Environmental Protection Division
300 W. 15™ Street

Mail Code 015, 10™ Floor

P.O. Box 12548, Capitol Station
Austin, Texas 78711-2548
Telephone: 512-463-2012
Facsimile: 512-320-0911
Nancy.olinger@oag.state.tx.us
Brian.berwick(@oag.state.tx.us
Cynthia.woelk(@oag.state.tx.us

Environmental Defense Fund, Inc.
(Plaintiff)

Mr. Thomas M. Weber

Mr. Paul Tough

McElroy, Sullivan & Miller, L.L.P.
1201 Spyglass, Suite 200

Austin, Texas 78746

Telephone: 512-327-8111
Facsimile: 512-327-6566
tweber@msmtx.com
ptough@msmtx.com

White Stallion Energy Center, LLC
(Intervenor)

Mr. Eric Groten

Ms. Paulina Williams
Vinson & Elkins, L.L.P.
2801 Via Fortuna, Suite 100
Austin, Texas 78746
Telephone: 512-542-8709
Facsimile: 512-236-3272
egroten@yvelaw.com
pwilliams@velaw.com
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SOAH DOCKET NO. 582-09-3008
TCEQ DOCKET NO. 2008-0283-AIR

APPLICATION OF § BEFORE THE TEXAS COMMISSION
WHITE STALLION ENERGY §

CENTER, LLC FOR STATE AIR § ON

QUALITY PERMIT NOS. 86088, §

PSD-TX-1160, HAP 28, AND PAL 26 § ENVIRONMENTAL QUALITY

DIRECT TESTIMONY OF DR. ROBERTO GASPARINI, PH.D
(Submitted by Environmental Defense Fund, Inc.)

l.  EDUCATION AND WORK EXPERIENCE.

Q: PLEASE STATE YOUR FULL NAME.

A: Roberto Gasparini.

Q: BY WHOM ARE YOU EMPLOYED?

A: I work at Spirit Environmental in Houston, Texas as a Project Director of air quality
consulting.

Q: WHAT TYPE OF WORK DO YOU PERFORM AT SPIRIT ENVIRONMENTAL?

A: | prepare air permit applications, perform atmospheric dispersion modeling, and provide
general environmental compliance support.

Q: HOW LONG HAVE YOU BEEN AT SPIRIT ENVIRONMENTAL?

A: Since January 2012.

Q: WHERE DID YOU WORK PRIOR TO JOINING SPIRIT ENVIRONMENTAL?

A: Previously | was employed as a managing consultant at Source Environmental. | was
also a partner at Source.

Q: HOW LONG HAD YOU BEEN WITH SOURCE?

A: Over six years. | started in June of 2005.

Q: HOW LONG WERE YOU A PARTNER AT SOURCE?

A: Approximately three years.

Q: HOW LONG WERE YOU A MANAGING CONSULTANT AT SOURCE?

A: Approximately five years.

Q: WHAT TYPE OF WORK DID YOU PERFORM AT SOURCE ENVIRONMENTAL?

Prefiled Testimony of Roberto Gasparini, Ph.D Page 2
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A:
Q:
A:

Similar to my work at Spirit. | assisted in the preparation of over a dozen air permit
applications with many involving air dispersion modeling.

DID THE DISPERSION MODELING INVOLVE THE USE OF AERMOD?
Yes, most of the air dispersion modeling involved the use of AERMOD.

CAN YOU DESCRIBE FOR THE COMMISSION THE TYPE OF AIR QUALITY
PERMIT APPLICATIONS THAT YOU HAVE WORKED ON THAT INVOLVE AIR
DISPERSION MODELING?

Basically the types of applications that have required air dispersion modeling have been
associated with new source review or NSR permit applications, whether they are minor or
major sources, or nonattainment.

HAVE YOU PREVIOUSLY PERFORMED AIR DISPERSION MODELING FOR PSD
REVIEW?

Yes. Though running the modeling itself is basically the same for most applications.
You still have to represent your sources, input stack height, release height, and emission
rates. You still have to use appropriate meteorological data and terrain data. The
concepts are essentially the same. How you dictate and analyze the output from the
model is where the differences arise between state and federal analyses.

WHO ARE YOUR CLIENTS TYPICALLY?

Typically, the work that I do is on behalf of industrial clients assisting them in meeting
their regulatory obligations, including permitting and compliance.

PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND.

I received a Bachelor of Science in Meteorology from Texas A&M University in
December of 1999. | continued my studies there in graduate school and received my
Masters of Science in Atmospheric Sciences in August of 2002, and then my Ph.D. in
Atmospheric Sciences in May of 2005.

HAVE YOU PREVIOUSLY PROVIDED EXPERT TESTIMONY BEFORE SOAH?
Yes, | have testified before SOAH on modeling issues.

I AM HANDING YOU A DOCUMENT THAT HAS BEEN MARKED AS EDF
EXHIBIT 201. PLEASE IDENTIFY EDF EXHIBIT 201.

EDF Exhibit 201 is a copy of my resume.
IS THE INFORMATION CONTAINED IN EXHIBIT 201 TRUE AND CORRECT?
Yes.

EDF OFFERS EXHIBIT 201, THE RESUME OF ROBERTO GASPARINI PH.D

Prefiled Testimony of Roberto Gasparini, Ph.D Page 3

Exhibit 200



O©ooONO Ol W N -

ol
N R O

R I N N ol vl el
P OOWO~NOOU AW

N
N

NDNDNDNDNDN
coONO Ol W

W N
o ©

w w
N -

w
w

W W w
o 01 &~

w W
o

DR. GASPARINI, COULD YOU BRIEFLY SUMMARIZE WHAT WORK YOU
WERE ASKED TO PERFORM ON BEHALF OF EDF IN THIS CASE?

I was retained initially by EDF to review and analyze certain air dispersion modeling
data, site plans, and other materials filed by White Stallion Energy Center, LLC (“White
Stallion” or “WSEC”) with the TCEQ in support of White Stallion’s application for air
quality permits for a 1,320-MW power plant to be located in Matagorda County, Texas. |
was also asked to review additional information regarding the same plant filed by White
Stallion in support of an application with the United States Army Corps of Engineers (the
“Corps”). Finally, I was asked to perform some air dispersion modeling.

YOU STATED YOU WERE RETAINED INITIALLY TO REVIEW AND ANALYZE
SOME MATERIAL. CAN YOU BE MORE SPECIFIC ABOUT WHAT YOU WERE
INITIALLY ASKED TO DO?

Yes, but some background is appropriate. On September 5, 2008, White Stallion filed an
application for air quality permits from the TCEQ. In December of 2008, White Stallion
submitted an air quality modeling analysis based on a specific site plan for the proposed
power plant. The air dispersion modeling that White Stallion performed in support of its
application for an air quality permit was based only on that specific site plan (“Air Permit
Site Plan”). Shortly after the TCEQ issued its Final Order on October 19, 2010, a mere
six days later, it appears that White Stallion changed the site plan for its power plant. |
was asked to review the changed site plan and ultimately determine its air quality
impacts.

WHY DO YOU BELIEVE THAT WHITE STALLION CHANGED ITS SITE PLAN?

I believe the site plan provided to the Corps represents the most up-to-date site plan for
the proposed power plant. At the same time that White Stallion’s air permit application
was still at the TCEQ, White Stallion had an application before the Corps for a wetlands
permit. In November of 2010, White Stallion provided the Corps with a site plan dated
October 25, 2010 (“October 25" Site Plan”). In fact, it is my understanding that the
Corps has now issued White Stallion its wetlands permit based on the updated site plan.

IS IT SIGNIFICANT THAT THE SITE PLAN FOR WSEC HAS CHANGED AND IF
IT IS EXPLAIN WHY?

Yes. It is significant because the air dispersion modeling is necessarily linked to the site
plan.

WHAT IS DISPERSION MODELING?

Atmospheric dispersion modeling is a mathematical tool that simulates the effects of
dispersion on emissions of pollutants in the atmosphere and predicts the concentrations of
pollutants at certain specified points, which are commonly called “receptors.”

CAN YOU EXPLAIN HOW DISPERSION MODELING AND A SITE PLAN ARE
LINKED?

Prefiled Testimony of Roberto Gasparini, Ph.D Page 4
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Sure. The layout of the site is very important to the modeling because it is an input to the
model. White Stallion’s air dispersion modeling was performed using “AERMOD,” an
air dispersion modeling program accepted by TCEQ for purposes of predicting air quality
impacts resulting from a proposed emission source. Data input into AERMOD includes
the locations, types of emissions sources, and the emission rates of the various air
pollutants that will be released from the proposed power plant as well as meteorological
data. Using these input data, AERMOD uses sophisticated mathematical formulas to
predict the ground-level concentration of the various air pollutants at receptor grid points
designated by the user, which in this context would be off-property locations (i.e. beyond
the plant property). The output data generated by the model is then analyzed to
determine whether a proposed source of air pollutants complies with applicable air
quality requirements, which in this case include requirements under the federal Clean Air
Act and TCEQ’s rules. Moving the locations of emissions sources changes the input data
used in AERMOD. So when changes occur to the locations of emissions sources used as
modeling input data, the modeling output data will also change.

WHY MODEL IMPACTS?

White Stallion is required to perform air dispersion modeling in order to demonstrate
compliance with the applicable national air quality standards such as NAAQS and PSD
Increments, state property line standards and state effects screening levels (“ESLS”).
Under TCEQ’s PSD rules, which incorporate 40 CFR § 52.21(k), White Stallion must
demonstrate that it will not “cause or contribute” to air pollution in violation of any
NAAQS or PSD Increment. In addition, the Texas Clean Air Act (“TCAA”) requires that
TCEQ find no indication that the emissions from White Stallion will contravene the
intent of the TCAA, including protection of the public’s health and physical property. In
practice, the TCEQ relies on the NAAQS/PSD demonstrations, state property line
demonstrations and ESLs, among other things, to make this finding. All require
dispersion modeling to predict the off-property impacts, which are subsequently
compared to the applicable air quality standards or ESLs to determine compliance.

CIRCLING BACK TO THE CHANGES TO THE SITE PLAN, CAN YOU EXPLAIN
THOSE CHANGES?

Yes, | compared the Air Permit Site Plan and White Stallion’s air dispersion modeling
related to that site plan to the October 25" Site Plan that was submitted to the Corps in
November 2010. The October 25™ Site Plan is materially different from the Air Permit
Site Plan. When the two plans are compared, it is clear that numerous emissions sources
are at different locations. Based upon my review, 73 out of a total of 84 emissions points
used in White Stallion’s air dispersion modeling are depicted at different locations in the
October 25" Site Plan. Approximately 64 of these emissions points are moved one
hundred (100) meters or more and two (2) emissions points are moved more than seven
hundred fifty (750) meters.

I AM HANDING YOU A DOCUMENT THAT HAS BEEN MARKED AS EDF
EXHIBIT 202. PLEASE IDENTIFY EDF EXHIBIT 202.

Prefiled Testimony of Roberto Gasparini, Ph.D Page 5
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That exhibit is a copy of the Air Permit Site Plan from White Stallion’s air permit
application. | have highlighted the emissions points that are at different locations when
compared to the October 25" Site Plan. However, not all the emissions points that
moved were listed by White Stallion on the Air Permit Site Plan.

EDF OFFERS EXHIBIT 202, HIGHLIGHTED AIR PERMIT SITE PLAN

Q:

A:

Q:
A:

I AM HANDING YOU A DOCUMENT THAT HAS BEEN MARKED AS EDF
EXHIBIT 203. PLEASE IDENTIFY EDF EXHIBIT 203.

That exhibit is a copy of the October 25 Site Plan submitted to the Corps by White
Stallion.

IS THE INFORMATION CONTAINED IN EXHIBIT 203 TRUE AND CORRECT?

Yes as far as | can tell.

EDF OFFERS EXHIBIT 203, OCTOBER 25" SITE PLAN

Q:

A:

Q:
A

I AM HANDING YOU A DOCUMENT THAT HAS BEEN MARKED AS EDF
EXHIBIT 204. PLEASE IDENTIFY EDF EXHIBIT 204.

That exhibit is a summary table of the emissions points that moved. | prepared the table
based on my review of the different site plans.

IS THE INFORMATION CONTAINED IN EXHIBIT 204 TRUE AND CORRECT?

Yes, based on the information available to me.

EDF OFFERS EXHIBIT 204, SUMMARY TABLE OF EPN LOCATIONS.

Q:
A

WHAT TYPES OF POLLUTANTS DO THE MOVED EMISSIONS SOURCES EMIT?

All of the emissions sources that are at different locations under the October 25" Site
Plan are sources of PMjg. One of the moved emissions sources is also a source of SO,.

ARE THERE ANY PARTICULAR EMISSIONS SOURCES THAT WERE MOVED
THAT ARE SIGNIFICANT IN YOUR OPINION?

Yes.
PLEASE IDENTIFY THOSE SOURCES.

One of the 73 emission sources that moved is the Railcar Unloading Building (EPN
DCRAILUL or Entry Number 20 on my Summary Table of EPN Locations exhibit).
This emission source represents the third largest emitter of particulate matter at the
proposed White Stallion power plant (the main stacks represent the first and second
largest emitters) and it was moved approximately 788 meters from the middle of the
property to a location very close to the property line.
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Q:

A

WHY WAS THE MOVEMENT OF THAT EMISSION SOURCE CLOSER TO THE
PROPERTY LINE SIGNIFICANT IN YOUR OPINION?

Since emission impacts are determined at off-property locations, the movement of an
emission source closer to a property line will likely increase its off-property emission
impacts.

IS THERE ANOTHER EMISSION SOURCE THAT YOU WANT TO HIGHLIGHT?

Yes. Another of the 73 emission sources that moved is Conveyor 3 (EPN CONV3 or
Entry Number 38 on my Summary Table of EPN Locations exhibit). This emission
source is a conveyor used for transporting materials, such as the fuel used to generate
electricity. By moving the Railcar Unloading Building farther from the material storage
piles, the length of this conveyor must be increased. Also based on the drawing of the
conveyor on the October 25™ Site Plan, it appears that a bend was introduced in the
system. The addition of a bend in the conveyor likely introduces a new transfer point
(i.e. new emission point).

WHAT IS THE SIGNIFICANCE OF INCREASING THE LENGTH OF A
CONVEYOR?

Emission rates from conveyors, like Conveyor 3, are based in part on conveyor length.
Based on TCEQ gquidance, for every additional 300 feet of conveyor length
(approximately 91 meters), the emission rate from a conveyor is increased. The
lengthening of Conveyor 3 by more than 1,230 feet means that the emission rate from
that source will increase. An increase in emission rate will affect the emission impact
caused by this source and require an amendment of the application. Under 30 TAC §
116.116(b)(1)(C), an amendment is required if the change will cause an increase in the
emission rate of any air contaminant.

I AM HANDING YOU A DOCUMENT THAT HAS BEEN MARKED AS EDF
EXHIBIT 205. PLEASE IDENTIFY EDF EXHIBIT 205.

This is an excerpt from a TCEQ document entitled “CHEER Workshop” that contains the
equations used to calculate emission rates from conveyors. It confirms that for every
additional 300 feet of conveyor length, the emission rate from a conveyor is increased.

IS THE INFORMATION CONTAINED IN EXHIBIT 205 TRUE AND CORRECT?
Yes.

IS THIS EXHIBIT THE TYPE OF INFORMATION TYPICALLY RELIED UPON BY
EXPERT AIR DISPERSION MODELERS IN FORMULATING THEIR OPINIONS?

Yes.

EDF OFFERS EXHIBIT 205, EXCERPT FROM CHEER WORKSHOP.

Q: HAVE YOU FORMED AN OPINION ON WHAT EFFECT THE MOVEMENT OF
EMISSIONS SOURCES WILL HAVE ON WHITE STALLION’S SOURCE IMPACT
Prefiled Testimony of Roberto Gasparini, Ph.D Page 7
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ANALYSIS AND DEMONSTRATION REQUIRED BY FEDERAL AND STATE
LAW?

Yes.
WHAT IS THAT OPINION?

Without modeling the emissions from the sources as they would be located on White
Stallion’s new site plan (the October 25" Site Plan), it is not possible to determine
whether the net effect would be an exceedance of one or more of the federal or state clean
air act standards. Additionally, the movement of emission sources closer to the property
line and the lengthening of conveyors are material changes and warrant re-modeling the
potential emissions impacts associated with the proposed plant.

DR. GASPARINI HAVE YOU PERFORMED ANY DISPERSION MODELING
USING THE OCTOBER 25™ SITE PLAN?

Yes.
CAN YOU DESCRIBE WHAT YOU DID?

Yes, in general | performed atmospheric dispersion modeling specific to PMyg using the
October 25™ Site Plan. 1 used input files generated by White Stallion and included within
its air permit application submitted to the TCEQ. | then used the new emission source
locations as identified on the October 25" Site Plan.

DID YOU MAKE OTHER CHANGES TO THE APPLICANT’S INPUT FILES?

Yes. Besides adjusting the locations of the emissions sources to match the locations as
identified on the October 25" Site Plan, | also made corresponding adjustments to
building locations, sizes and orientations. Buildings create downwash, which affects the
dispersion of emissions from nearby emission sources. | made no other changes to the
input files except as necessary to reflect the new locations of the emissions sources. |
used the same 5-year meteorological data as White Stallion and the same receptor grid,
including removal of receptors from the barge unloading area to mirror what the
Applicant did in its modeling. However, | did not adjust the emission rates from the
various conveyors.

WHAT IS DOWNWASH?

Downwash refers to the atmospheric effect that eddies or wakes created by a structure
(like a building) have on the exhaust from a stack or vent (emission source). The
structure distorts atmospheric flow in the nearby area. This distortion can then affect the
predicted impacts associated with emissions sources.

WHY DO YOU USE 5 YEARS OF METEOROLOGICAL DATA?

First, that is the standard number of years to use in PSD and NAAQS modeling. Second,
that is the same number of years that White Stallion used in their modeling. Specifically,

Prefiled Testimony of Roberto Gasparini, Ph.D Page 8
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we both used the same meteorological data incorporating the same roughness (medium)
from 1983, 1984, 1986, 1987, and 1988.

Q: WHY DIDN’T YOU ADJUST THE EMISSION RATES FROM THE CONVEYORS?

A: To be conservative in my modeling. While some conveyors have lengthened and others
have shortened based on the October 25" Site Plan, it appears that the overall length of
the conveyors increased by approximately 300 meters, which would very likely result in
an increase in emission rates. One conveyor, Conveyor 3, increases by about 1233 feet
(about 376 meters). So | know that the emission rate from that source has increased. By
modeling its emission rates based on the old Air Permit Site Plan the model actually
under-predicts the air quality impacts, which is conservative.

WHAT MODEL DID YOU USE?
AERMOD.
WHAT WERE THE RESULTS OF YOUR MODELING?

» Q 2 QO

Using the October 25" Site Plan, the model predicts exceedances of the 24-hour PSD
Increment limit for at least PMy in all 5 modeling years.

WHAT IS THE 24-HOUR PSD INCREMENT LIMIT FOR PMy,?
30 micrograms per cubic meter (“pg/m®”).

PLEASE IDENTIFY WHAT HAS BEEN MARKED AS EDF EXHIBIT 206.

> Q » O

That exhibit is a table I generated that contains the results of my modeling runs executed
using the October 25" Site Plan compared to the applicable PSD increment limit. It also
contains statistical information that | gathered from the modeling results. The exhibit
also contains plots | prepared showing the locations and levels of the exceedances for
each modeling year.

EDF OFFERS EDF EXHIBIT 206, OCTOBER 25™ PM;; MODELING RESULTS.
Q: WHAT DOES THAT TABLE TELL THE TCEQ?

A: The table summarizes my modeling results for each of the 5 modeling years. The highest
second high (*H2H") concentration for each modeling year is identified by both amount
and location in the first three rows. For regulatory purposes, the H2H is the relevant
concentration for a 24-hour PSD Increment. So for example, based on the 1984
meteorological data the model predicted a H2H 24-hour PMjo concentration of 45.812
ng/m®. That concentration exceeds the PSD Increment by 50 percent. Therefore, based
on that number alone, White Stallion is not entitled to a permit because the PMjq
emission impacts from the October 25™ Site Plan exceed the 24-hour PSD Increment for
PMjy,. Moreover, for each of the five modeling years, White Stallion’s 24-hour PMyg
emissions impact exceed the applicable PSD Increment by a wide margin.

Q: WHERE ARE THE EXCEEDANCES OCCURRING?

Prefiled Testimony of Roberto Gasparini, Ph.D Page 9
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The majority of the exceedances are north of the property line and railcar unloading
building, but there are a few exceedances to the west of the property line and barge
unloading area.

CAN YOU EXPLAIN THE STATISTICAL ANALYSIS INCLUDED WITHIN YOUR
TABLE?

Yes. The 4™ row on my table indicates White Stallion’s individual contribution to the
H2H. Since there are few sources near the proposed plant, White Stallion’s individual
contribution to the H2H is over 99% in each modeling year, which is indicated in the 5t
row. What this means is that the other sources near the proposed plant contribute very
little overall to the H2H and that White Stallion is the dominant source contributing to
those exceedances. The 6™ row indicates the number of individual receptor locations
where the model predicted exceedances of the 30-pg/m?® increment. For example, the
model predicted that the increment would be exceeded at 32 different receptor locations
in modeling year 1983. The 7" row indicates the maximum number of days (24-hour
periods) that the increment is exceeded at any one receptor location. For example, the
model predicted that the increment would be exceeded a maximum of 20 days at one
receptor location in modeling year 1983. The 8" row indicates the total number of
exceedances of the increment at all receptors in a given year. For example, the model
predicted that the increment would be exceeded 194 times in modeling year 1983.
Finally, the 9™ row indicates the total number of exceedances of the increment at all
receptors in a given year that are solely the result of White Stallion’s emissions. For
example, the model predicted that the increment would be exceeded 180 times in
modeling year 1983 based only on emissions from White Stallion and no other
surrounding sources.

WHAT CONCLUSIONS DO YOU DRAW FROM YOUR PM3; MODELING?

The PMy, emission impacts from the October 25" Site Plan exceed the 24-hour PSD
Increment and therefore, based on the modeling of this site plan, White Stallion is not
entitled to a permit.

DID YOU PERFORM ANY ADDITIONAL MODELING?
Yes | also performed atmospheric dispersion modeling specific to SO,.
WHY SPECIFICALLY SO,?

Well in my review of the modeling performed by White Stallion in support of its air
permit application | noticed that White Stallion’s own modeling, submitted with its
application, predicted concentrations of SO, very close to the 3-hour PSD Increment
limit. Since there was at least one source of SO, emissions that moved | thought re-
modeling was prudent.

ANY OTHER REASONS YOU FOCUSED ON SO;?

Yes. Prior to TCEQ’s issuance of the Final Order for White Stallion on October 19,
2010, a new 1-hour NAAQS for SO, became effective. Specifically, the new 1-hour
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NAAQS became effective on August 23, 2010. Based on historical EPA practice, the
owner or operator of any major stationary source obtaining a final PSD permit on or after
the effective date of the new NAAQS is required, as a prerequisite for issuance of a PSD
permit, to demonstrate that the emissions increases will not “cause or contribute” to a
violation of that new NAAQS.

HAS WHITE STALLION DEMONSTRATED COMPLIANCE WITH THE NEW 1-
HOUR NAAQS?

No, even though the Final Order in this case was issued after the effective date of the new
NAAQS.

WHAT IS THE NEW 1-HOUR NAAQS FOR SO,?
75 parts per billion or approximately 196 pg/m°.

HAVE YOU PERFORMED ANY DISPERSION MODELING WITH RESPECT TO
THE 1-HOUR SO, NAAQS?

Yes.
CAN YOU DESCRIBE YOUR MODELING?

As | stated before, | performed atmospheric dispersion modeling to determine whether
White Stallion’s emissions would result in an exceedance of the 1-hour NAAQS for SO,.
I used the same meteorological and emission rate input data as White Stallion, including
the updated emission rate and stack parameters identified by White Stallion’s witness
during the 2010 contested case hearing on White Stallion’s air permit application. | only
adjusted the location of one SO, emission source that moved as a result of the new the
October 25" Site Plan and made similar changes to the building locations as in the PMyo
modeling.

WHAT WERE THE RESULTS OF YOUR MODELING?

Using the October 25™ Site Plan, the model predicts exceedances of the 1-hour NAAQS
for SO, from White Stallion sources alone.

WHAT DO YOU MEAN FROM WHITE STALLION SOURCES ALONE?

In order to simplify the modeling analysis, |1 only compiled data related to the impacts
associated with SO, emissions from White Stallion’s sources. | did not consider the
impacts from other surrounding sources in my modeling analysis. This is conservative
because including emissions from the other surrounding sources would only increase the
modeled impacts. By not considering these sources in the modeling analysis, the impacts
are under-predicted.

DID YOU CONDUCT OTHER SO, MODELING?

Yes, | also modeled the impacts associated with White Stallion’s old site plan, the Air
Permit Site Plan.
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PLEASE IDENTIFY WHAT HAS BEEN MARKED AS EDF EXHIBIT 207.

That exhibit is a table | generated that contains the results of my modeling runs executed
using the October 25™ Site Plan and the Air Permit Site Plan compared to the new 1-hour
NAAQS for SO,. The exhibit also contains plots | prepared showing the locations and
levels of the exceedances on the October 25" Site Plan and the Air Permit Site Plan.

EDF OFFERS EDF EXHIBIT 207, MODELING RESULTS FOR SO;.

Q:
A:

WHAT DOES THAT TABLE TELL THE TCEQ?

This table contains a summary of the results from my SO, modeling. The highest fourth
high (“H4H”) concentration for SO, is in the first row. For regulatory purposes, the H4H
is the relevant concentration for a 1-hour SO, NAAQS analysis. The model predicted a
H4H of 240 pg/m?® for SO, based on the October 25" Site Plan and 240 pg/m® based on
the Air Permit Site Plan, both of which exceed the 1-hour NAAQS by nearly 25%.
Overall the model predicted that the 1-hour SO, NAAQS would be exceeded at over 400
different receptor locations based on the October 25™ Site Plan.

WOULD YOU EXPECT MORE EXCEEDANCES OF THE 1-HOUR SO, NAAQS IF
OTHER SOURCES BESIDES WHITE STALLION WERE INCLUDED IN THE
MODELING?

Yes. White Stallion is located in close proximity to another large source of SO,
emissions and including emissions from that source in the model would likely result in
additional exceedances.

WHAT CONCLUSIONS DO YOU DRAW FROM YOUR SO; MODELING?

The SO, emission impacts, regardless of whether the proposed plant is constructed
according to the October 25™ Site Plan or the Air Permit Site Plan, exceed the 1-hour
NAAQS and therefore, based on this modeling, White Stallion is not entitled to a permit.

BASED ON THE MODELING YOU HAVE PERFORMED DO YOU HAVE AN
OPINION AS TO WHETHER WHITE STALLION HAS MET ITS BURDEN OF
PROOF UNDER 40 CFR § 52.21(k)?

Yes.
WHAT IS YOUR OPINION?

My modeling, which is based on the October 25" Site Plan, demonstrates that emissions
from White Stallion will cause or contribute to air pollution in violation of the short-term
PSD Increment for PMyo and the 1-hour NAAQS for SO,. Even without the changes to
the site plan, as reflected on the October 25" Site Plan, my modeling demonstrates that
emissions from White Stallion will cause or contribute to air pollution in violation of the
1-hour NAAQS for SO,. Based on this modeling, White Stallion has not met its burden
of proof and is not entitled to a permit.
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1 Q: DOES THAT CONCLUDE YOUR DIRECT TESTIMONY?
2 A Yes, it does.
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AFFIDAVIT

BEFORE ME, the undersigned notary public, personally appeared Roberto Gasparini, to

me known, who being first duly sworn, deposed and said:

“My name is Roberto Gasparini. | am over twenty-one years of age and fully competent
to make this affidavit. [ have personal knowledge of all facts recited herein and state that such

facts are true and correct. The opinions expressed herein are, based on my professional

Roberto Gasparini, Ph.D

judgment, true and correct.”

st
Subscribed and sworn before me this Zi’day of March, 2012.

e -
il
SWE,  JESSICA MARIE TERRAZAS ~
% Notary Public, State of Texas .
5 PNS§ My Commission Expires (9% )
Uik January 29, 2016

S

0“I ey,
Yol

&

Saee ¥,

N
a3

(seal) Notary Public in and for jﬁm/)

My Commission Expires QQM“?@Q/QOIV
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ROBERTO GASPARINI, PH.D.

EDUCATION

B Ph.D. (Atmospheric Sciences), Texas A&M University, 2005
B M.S. (Atmospheric Sciences), Texas A&M University, 2002
B B.S. (Meteorology), Texas A&M University, 1999

AREAS OF EXPERTISE

B Air Permitting
0 NSR/NNSR/PSD/Flex Air Permitting, Permit Amendments, Renewals,
Standard Permits
o Permits By Rule/PI1-7 Certification/Registration/Record Keeping.
o Title V Operating Permits/Modifications/Renewals; Annual Compliance
Certifications and Deviation Reporting
o Air Dispersion Modeling: Federal NAAQS and State Health Effects
B Air Compliance Auditing
0 MACT, NSPS, NESHAP Applicability Analysis
o0 Federal and State Regulatory Compliance Review
B Air Emissions Inventory (AEI)

EXPERIENCE IN INDUSTRY SECTORS

Chemical and Petrochemical

For-Hire Storage Terminals

Oil and Gas Exploration and Processing
Food/Agricultural Facilities

Electricity Generation

Marine Vessel Cleaning and Repair
Surface Coating Facilities

Rock Crushing/Aggregate Handling
Resin Operations

REPRESENTATIVE EXPERIENCE

Roberto has guided permitting projects at multiple levels for facilities, including Permits
By Rule, Air Quality Standard Permits, New Source Review, Nonattainment New Source
Review, and Federal Title V. Roberto has experience permitting in ten states.
Additionally, Roberto conducts and directs computerized air dispersion modeling
initiatives in support of clients and their desired projects. Roberto has developed
methods for streamlining these evaluations in order to make necessary demonstrations
easily and successfully. In addition to permitting, Roberto also has experience in
providing additional support such as regulatory applicability assessments (State, NSPS,
NESHAP, MACT), calculations/spreadsheet development for air emissions
recordkeeping, continuing compliance, required periodic reports, and emission
inventories.
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B Prepared NSR air permit/amendment/Title V operating permit applications
for various chemical, agricultural, aggregate handling, and manufacturing
facilities in Texas, California, Colorado, Florida, Hawaii, Indiana, Kansas,
Louisiana, Pennsylvania, and Utah.

B Responsible for all air permitting matters for a Barge Cleaning and Repair
Facility, including: managing and updating state (NSR) and federal (Clean
Air Act Title V) permits, conducting air emissions recordkeeping (including
annual air emissions inventory), fulfilling state and federal reporting
obligations (including semiannual 40 CFR 63 Maximum Achievable Control
Technology, or MACT, reports), ensuring compliance with applicable
environmental regulations (including onsite inspections and training), support
during regulatory investigations, and Notice of Violation/Enforcement-
related matters.

B Conducted air dispersion modeling for Tank-For-Hire Chemical/Petroleum
Storage Terminals to evaluate permissibility of projects, developed computer
programs to process model output for numerous facilities to make necessary
demonstrations to TCEQ without having to conduct countless modeling runs,
and addressed site-specific nuances such as Single Property Line
Designations.

B Was deposed and testified as an expert witness for air dispersion modeling
before the Texas State Office of Administrative Hearings regarding the air
dispersion modeling conducted for a Prevention of Significant Deterioration
permit that would authorize a major petroleum coke-fired power plant.

B Satisfied deficiencies identified during audits conducted under the State of
Texas Environmental, Health, and Safety Audit Privilege Act while working
with several facilities” legal counsel.

B Compiled and submitted an air permit amendment application that was
central to an indemnity claim against the facility’s previous owner while
working with that facility’s staff as well as their legal counsel.

B Conducted special projects for Tank-For-Hire Chemical/Petroleum Storage
Terminals including Pollution Control Property Tax Relief applications, air
emissions sampling, and spreadsheet development for compliance and
marketing evaluations.

B Developed multiple EPA Risk Management Plans, including conducting
5-year updates, 5-year hazard reviews, 3-year compliance audits, and
additional updates as necessary based on changes in chemical inventory.

B FEvaluated and prepared a variety of Permit By Rules, including PI-7
Registrations/Certifications as well as Texas 30 TAC 106.8 record keeping
summaries for various chemical, agricultural, aggregate handling, and
manufacturing facilities.

B Prepared Air Emissions Inventory submissions for a university physical
plant, a carbon black manufacturer, a cement plant, electricity generators, and
chemical facilities in Texas. Preparation included automation of calculation
spreadsheets to generate real examples for supporting documentation. gxhibit 201
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B Prepared and assisted in the preparation of Maximum Achievable Control
Technology (MACT) as well as Site Operating Permit (SOP) semi-annual
compliance and deviation reporting for several chemical facilities, including
the development of a comprehensive compliance evaluation checklist to
identify compliance with permits as well as state and federal regulations.

B Conducted groundwater modeling to evaluate the potential for measured
concentrations of contaminants at the surface to attenuate to the groundwater
below that was included in Affected Property Assessment Reports (APARS).

PROFESSIONAL HISTORY

B Spirit Environmental, LLC, Project Director, Houston, TX (January 2012—
Present)

B Source Environmental Sciences, Inc., Managing Environmental Consultant
and Partner, Houston, TX (June 2005-January 2012)

AFFILIATIONS

B Air & Waste Management Association — Gulf Coast Chapter
0 Membership Committee Chair, 2010-present
0 Past Secretary, 2009
B Member, Air & Waste Management Association (2009—Present)

PUBLICATIONS AND SELECTED PRESENTATIONS

B Primary Author

1. Gasparini, R., D. R. Collins, E. Andrews, P. J. Sheridan, J. A. Ogren, and J.
G. Hudson (2006), Coupling aerosol size distributions and size-resolved
hygroscopicity to predict humidity-dependent optical properties and cloud
condensation nuclei spectra, Journal of Geophysical Research — Atmospheres,
111, D05S13, doi:10.1029/2005JD006092.

2. Gasparini, R., R. Li, D. R. Collins, R. A. Ferrare, and V. G. Brackett (2006),
Application of aerosol hygroscopicity measured at the Atmospheric Radiation
Measurement Program’s Southern Great Plains site to examine composition
and evolution, Journal of Geophysical Research — Atmospheres, 111,
D05S12, doi:10.1029/2004JD005448.

3. Gasparini, R.,, R. Li, and D. R. Collins (2004), Integration of size
distributions and size-resolved hygroscopicity measured during the Houston
Supersite for compositional categorization of the aerosol, Atmospheric
Environment, 38(20), 3285-3303.

B Co-Author

1. Wang, J., D. R. Collins, D. Covert, R. Elleman, R. A. Ferrare, R. Gasparini,
H. H. Jonsson, J. A. Ogren, P. J. Sheridan, and S.-C. Tsay (2006), Temporal
variation of aerosol properties at a rural continental site and study of aerosol
evolution through growth law analysis, Journal of Geophysical Research —

Atmospheres, 111, D18203, doi:10.1029/2005JD006704.
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. Andrews, E., P. J. Sheridan, M. Fiebig, A. McComiskey, J. A. Ogren, P.
Arnott, D. Covert, R. Elleman, R. Gasparini, D. R. Collins, H. Jonsson, B.
Schmid, and J. Wang (2006), Comparison of methods for deriving aerosol
asymmetry parameter, Journal of Geophysical Research — Atmospheres, 111,
D05S04, doi:10.1029/2004JD005734.

Rissman, T. A., T. M. VanReken, J. Wang, R. Gasparini, D. R. Collins, H.
H. Jonsson, F. J. Brechtel, R. C. Flagan, and J. H. Seinfeld (2006),
Characterization of ambient aerosol from measurements of cloud
condensation nuclei (CCN) during the 2003 Atmospheric Radiation
Measurement (ARM) Aerosol Intensive Observational Period (IOP) at the
Southern Great Plains (SGP) site in Oklahoma, Journal of Geophysical
Research — Atmospheres, 111, D05S11, doi:10.1029/2004JD005695.

. Santarpia, J. L., R. Gasparini, R. Li, and D. R. Collins (2004), Diurnal
variations in the hygroscopic growth cycles of ambient aerosol populations,
Journal of Geophysical Research - Atmospheres, 110, D03206,
doi:10.1029/2004JD005279.

Lawrence, J. R., S. D. Gedzelman, D. Dexheimer, H.-K. Cho, G. Carrie,
R. Gasparini, C. Anderson, K. P. Bowman, and M. |. Biggerstaff (2004),
Stable isotopic composition of water vapor in the tropics, Journal of
Geophysical Research - Atmospheres, 109, D06115,
d0i:10.1029/2003JD004046.
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Evaluation of Emission Point Number (EPN) Locations

White Stallion Energy Center

1{1AIB Units 1 and 2 CFB Boiler 206,868.0 3,194,028.0f 206,868.0 3,194,028.0 0 0

2[2A2B Units 3 and 4 CFB Boiler 206,996.0 3,194,028.0]  206,996.0 3,194,028.0 0

3|DCFUEL1 |Unit 1 Fuel/Limestone Dust Collector 206,837.0 3,193.884.0| 206,837.0 3.193,884.0 0

4/DCFUEL2  |Unit 2 Fuel/Limestone Dust Collector 206,899.0 3,193.884.0 206,899.0 3,193.884.0 0

S|DCFUEL3  |Unit 3 Fuel/Limestone Dust Collector 206,965.0 3,193,884.0]  206,965.0 3,193,884.0 0

6]DCFUELA  |Unit 4 Fuel/Limestone Dust Collector 207,027.0 3,193,884.0]  207,027.0 3,193.884.0 0

7|FLYASH1 |Unit 1 Fly Ash Dust Collector 206,734.0 3,193,942.0|  206,930.0 3,194,210.0 332 54 1

8 FLYASH2 [Unit 2 Fly Ash Dust Collector 206,724.0 3,193,925.01  206,930.0 3,194,190.0 336 52 2

9|FLYASH3 |Unit 3 Fly Ash Dust Collector 207,130.0 3,193,942.0| 206,930.0 3,194,138.0 280 136 3
10|FLYASH4 |Unit 4 Fly Ash Dust Collector 207,140.0 3,193,925.0]  206,930.0 3,194,118.0 285 137 4
11/BEDASH]I2 |Unit 1 & 2 Bed Ash Dust Collector 206,714.0 3,193907.0)  206930.0 3,194,170.0 340 51 5
12|BEDASH34 {Unit 3 & 4 Bed Ash Dust Collector 207.150.0 3,193.907.0]  206,930.0 3,194,098.0 291 139 6
13|LIME12 Unit 1 & 2 Lime Silo Dust Collector 206,776.0 3,193,944.0|  206,795.0 3,193.952.0 21 23 7
14]LIME34 Unit 3 & 4 Lime Silo Dust Collector 207,088.0 3,193,944.01 207,090.0 3,193.950.0 6 72 8
15JCARBONI2 |Unit 1 & 2 Carbon Silo Dust Collector 206,776.0 3,193.937.0] 206,795.0 3,193,944.0 20 20 9)
16]CARBON34 |Unit 3 & 4 Carbon Silo Dust Collector 207,088.0 3,193937.0f 207,090.0 3,193,943.0 6 72 10
17|EMGENI  |Diesel-Fired Emergency Generator 1 206,892.0 3,193.808.0 7 ?
18|EMGEN2 Diesel-Fired Emergency Generator 2 206,892.0 3,193,808.0 ? ?
19|FWPMP Main Diesel-Fired Fire Water Pump 206,746.0 3,194,087.0|  206,672.0 3.194,130.0 86 150 11
20|DCRAILUL Railcar Unloading Building 205,719.0 3,193.884.0f  206,080.0 3,194,585.0 788 63 12,
21{DC_CRUSH |Crusher Building 206,580.0 3,193,884.0|  206,613.0 3,193,892.0 34 14 13]
22|FAILOAD [Fly Ash #1 Truck Loading Fugitives 206,734.0 3,193.942.0f  206,930.0 3,194,210.0 332 54 14
23|FA2LOAD |Fly Ash #2 Truck Loading Fugitives 206,724.0 3,193,925.0|  206,930.0 3,194,190.0 336 52 15
24/FA3LOAD [Fly Ash #3 Truck Loading Fugitives 207,130.0 3,193,942.0] 206,930.0 3,194,138.0 280 136 16|
25|FAALOAD |Fly Ash #4 Truck Loading Fugitives 207,140.0 3,193,925.0f  206,930.0 3,194,118.0 285 137 17
26|BA12LOAD |Bed Ash #1 Truck Loading Fugitives 206,714.0 3,193.907.0|  206,930.0 3,194,170.0 340 51 18
27IBA34L.OAD |Bed Ash #2 Truck Loading Fugitives 207,150.0 3,193.907.0] 206,930.0 3.194.098.0 291 139 19
28/ BARGEla |Barge Unloading to Hopper 205,610.0 3,193,591.0]  205,540.0 3,193.663.0 100 134 20
29|BARGEI1b {Barge Unloading to Hopper 205,610.0 3,193,591.0] 205,540.0 3,193,663.0 100 134 21
30|BARGE2a [Barge Hopper to CO-1 205,629.0 3,193,542.0]  205,540.0 3,193,663.0 150 126 22
31|BARGE2b |Barge Hopper to CO-1 205,629.0 3,193,542.0]  205,540.0 3,193,663.0 150 126 23
32[CONV1 Conveyor #1 205,621.0 3.193.565.0] 205,540.0 3.193.663.0 127 130 24
33| TRSFR1 CO-1 to CO-2 205,638.0 3,193,520.0)  205,540.0 3,193,663.0 173 124 25
34]CONV2 Conveyor #2 205,729.0 3,193,699.0f  205,877.0 3,193,913.0 260 55 26
35|RAILFUG |Rail Unloading Fugitives 205,719.0 3,193.884.0|  206,080.0 3,194.585.0 788 63 27
36|/TRUCK1  [Truck Unloading to Hopper 205,788.0 3,193.,890.0 ? ?
37|TRUCK2 | Truck Hopper to CO-3 205,788.0  3,193,890.0 ? ?
38|CONV3 Conveyor #3 205,773.0 3,193.884.0] 206,082.0 3,194,342.0 552 56 28
39ITRSFR2 CO-3 to CO4 or CO-5 205,821.0 3,193.884.0] 206,216.0 3,194,147.0 475 34 29

_40{TRSFR3 CO-2 to CO-4 or CO-5 205,821.0 3,193,884.0] 206,216.0 3,194.147.0 475 34 30

411CONV4 Conveyor #4 205,926.0 3,193,884.0|  206,285.0 3,194,055.0 398 25 31
42|CONVS Conveyor #5 205,926.0 3,193,884.0{ 206,285.0 3,194,055.0 398 25 32
43| TRSFR4 CO+4 to Mobile Stacker 206,200.0 3,193,884.0]  206,335.0 3,193.988.0 170 38 33
44| TRSFRS CO-5 to Mobile Stacker 206,200.0 3.193,884.0)  206,335.0 3.193.988.0 170 38 34
45| TRSFR6 Mobile Reclaim to CO-6 or CO-7 206,200.0 3,193,884.0] 206,335.0 3,193,988.0 170 38 35
46|CONV6 Conveyors #6 and #7 206,344.0 3,193,884.0] 206,365.0 3,193,946.0 65 71 36
47|TRSFR7 CO-6 or CO-7 to CO-8 or CO-9 206,428.0 3,193.884.0] 206,401.0 3.,193.892.0 28 163 37
48{CONV7 Conveyors #8 and #9 206,690.0 3,193,884.01 206,509.0 3,193,894.0 181 177 38]
49|CONVS Conveyors #10 and #11 206,690.0 3,193,884.0] 206,715.0 3,193,891.0 26 16 39
50{CT1A Cooling Tower #1 206,529.9 3.194.395.8]  206,708.0 3,193,842.0 582 288 40
51|CTIB Cooling Tower #1 206,536.6 3,194 379.8[ 206,715.0 3,193,826.0 582 288 41
52|CT1C Cooling Tower #1 206,543.1 3,194364.0| 206,722.0 3.193,810.0 582 288 42
53|CT1D Cooling Tower #1 206,549.7 3,194,3482| 206,729.0 3,193,794.0 582 288 43
54|CTIE Cooling Tower #1 206,556.2 3,194332.4| 206,736.0 3,193,778.0 583 288 44
55|CT1F Cooling Tower #1 206,562.8 3,194,316.6] 206,743.0 3,193,762.0 583 288 45
56|CTIG Cooling Tower #1 206,569.3 3,194,300.7)  206,750.0 3,193,746.0 583 288 46
57|CTIH Cooling Tower #1 206,575.9 3,194,2849|  206,757.0 3,193,730.0 584 288 47
58iCT2A Cooling Tower #2 206,589.9 3,194.251.2| 206,776.0 3.193,676.0 605 288 48
59|CT2B Cooling Tower #2 206,596.5 3,1942352}  206,783.0 3.193.660.0 605 288 49
60|CT2C Cooling Tower #2 206,603.0 3,194219.3|  206,790.0 3,193,644.0 605 288 50
61|/CT2D Cooling Tower #2 206,609.6 3,194,203.5|  206,797.0 3,193,628.0 605 288 51
62|CT2E Cooling Tower #2 206,616.2 3,194,187.7| 206,804.0 3,193612.0 606 288 52
63|CT2F Cooling Tower #2 206,622.7 3,194,171.9] 206,811.0 3,193,596.0 606 288 53]
64|CT2G Cooling Tower #2 206,629.3 3,194,156.1| 206,818.0 3,193,580.0 606 288 54
65|CT2H Cooling Tower #2 206,635.8 3194,140.3] 206,825.0 3,193,564.0 607 288 55
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Evaluation of Emission Point Number (EPN) Locations White Stallion Energy Center

66|CT3A Cooling Tower #3 207,111.5 3,194,395.8| 207215.0

67|CT3B Cooling Tower #3 207,118.2  3,194,379.8 207,222.0 3,193924.0 467
681CT3C Cooling Tower #3 207,124,7 3,194,364.0 207,229.0 3,193,908.0 468
691CT3D Cooling Tower #3 207,131.3  3,194,348.2 207,236.0 3.1 93,892.0 468
70|CT3E Cooling Tower #3 207,137.8 3,194,332.4| 2072430 3,193.876.0 " 468
71|CT3F Cooling Tower #3 207,144.4 3,194 316.6] 207,250.0 3.193.860.0 469
72|CT3G Cooling Tower #3 207,150.9 3,194.300.7| 207,257.0 3.193.844.0 469
73|CT3H Cooling Tower #3 207,157.5 3,194284.91  207,264.0 3,193,828.0 469
741CT4A Cooling Tower #4 207,171.5 3.194251.2| 2072840 3,193774.0 490
75|CT4B Cooling Tower #4 207,178.1 3,194,2352)  207,291.0 3.193,758.0 490
76{CT4C Cooling Tower #4 207,184.7 31942193 207,298.0 3,193742.0 491
77|CT4D Cooling Tower #4 207,191.2  3,194,203.5 207,305.0 3,193,726.0 491
78|CT4E Cooling Tower #4 207,197.8 3,194,187.7| 207,312.0 3,193,710.0 491
79|CT4F Cooling Tower #4 207,204.3 3.194,171.9 207,319.0  3,193,694.0 491
80{CT4G Cooling Tower #4 207,210.9 3.194,156.1 207,326.0 3,193,678.0 492
81|CT4H Cooling Tower #4 2072174 3,194,140.3 207,333.0  3,193,662.0 492
82|SP1 Petcoke/Coal Storage Pile 205,838.7 3,193.661.5| 206,273.0 3,193.843.0 471
83{SP2 Limestone Storage Pile 206,224.1 3,193,756.5]  206,413.0 3,193,959.0 277
84|LF1 Ash Disposal Landfill 207,862.0 3,193,559.0 ? ?
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PEDCo

PEDCo “Evaluation of Fugitive Dust from
Mining™ PEDCo Environmenat, Cincinnati, Ohio,
(prepared for EPA) April, 1976.

“Reasonably Available Control Measures for
Fugitive Dust Sources” Ohio EPA, Office of Air
Pollution Control, Columbus, Ohio, Sept 1980.
Reference: "Technical Guidance for Control of
Industrial Process Fugitive Partic8late Emissions”,
PEDCo, for EPA, EPA-450/3-77-010, March
1977

"Reasonably Available Control Measures for
Fugitive Dust Sources” Ohio EPA, Office of Air
Pollution Control, Columbus, Ohio, Sept 1980.
Reference: "Fugitive Emissions from integrated
Iron and Steel Plants”. Bohn, Cuscino & Cowher,
Midwest Research Institute, Kansas City, MO for
EPA, EPA 600/2-78-050. March 1978

“Reasonably Available Control Measures for
Fugitive Dust Sources” Ohio EPA, Office of Air
Poilution Controt, Columbus, Ohio, Sept 1980.
Reference: “Evaluation of Fugitive Dust Emissions
from Mining”, PEDCo for EPA, Cinncinnati, OH

“Reasonably Available Control Measures for
Fugitive Dust Sources” Ohio EPA, Office of Air
Pollution Control, Columbus, Ohio, Sept 1980.

“Technical Guidance Document for Estimating
Fugitive Dust Impacts from Coal Handling
Operations - Volume 2 Howroyd (Dames &
Moore) for US Dept of Energy Office of Scientific
and Techncial Information, DOE/RG/10312-1 .
Sept 1984. Refercnce: Bohn of MRI, 1978,

AP-42, Ch 13, 13.2.4-3

uncontrolled factor for phosphate rock transfer
and loading ( apply control efficiencies of 90-
95%)

phosphate rock

Conveying and transfer of coal.

Conveying and transfer of coal,

Conveying and transfer of coal.

Transfer (spillage) of coal

Conveyor tansfer (enclosed); Transfer sttion
enclosures are projected to have an effective
conwol of 90%. For an open conveyor transfer,
increase emissions by a factor of 10. S = silt
content (%); w = wind speed (mph) H = drop
height (ft); M = moisture content (%)

For batch or continous drop points;k=particle
size multiplier; U=wind speed in mph;
M=moisture content (%); Equation degrades if
silt and moisture content of coal is outside the
parameters that were used to derive the equation.

for BEST ESTIMATE of Transfer Operations.

for BEST ESTIMATE of Conveying Operations

(Use this equation for each 100 yards of conveyor length.)

1
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PM,, 24-Hour Evaluation - October 25th Site Plan

1983

1984

1986

1987

1988

24-Hour PSD

Increment
Highest 2nd High Concentration ("H2H", pg/m?) 41.334 45.812 39.889 44.984 38.444 30
UTM Coordinates of H2H Receptor (mE) 205,975 206,000 205,975 205,975 205,975
UTM Coordinates of H2H Receptor (mN) 3,194,675| 3,194,650| 3,194,650| 3,194,675| 3,194,675
WSEC Contribution to H2H (ug/m°) 41.118 45.389 39.587 44.721 38.222
WSEC Contribution (% of ALL) 99.48% 99.08% 99.24% 99.41% 99.42%
# of Receptors w/2nd High > 30 and WSEC Contribution > 5 32 25 27 27 24
Max Frequency w/ALL > 30 and WSEC > 5 at 1 Receptor 20 25 11 12 12
# of Exceedances w/ALL > 30 and WSEC > 5, All Receptors 194 214 105 122 104
# of Exceedances w/ only WSEC > 30, All Receptors 180 204 97 117 97
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SO, 1-Hour Evaluation - WSEC Sources Only Oc;;:errl::th 1l Pi:;nr:t Sl 1-::::15502
Highest 4th High (ug/m’) 240 240 196
Number of Receptors with 4th High Exceeding 1-hr NAAQS 406 406
Total Number of Receptors 3,492 3,492
Number of Receptors where WSEC is Significant (> SIL=7.8 ug/m3) 3,492 3,492
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