MCcELROY, SULLIVAN & MILLER, L.L.P.

Attorneys at Law
MAILING ADDRESS TELEPHONE
1201 SPYGILASS DRIVE (512) 327-8111
P.O. BOX 12127 SUITE 200
AUSTIN, TX 78711 AUSTIN, TX 78746 FAX
(512) 327-6566
March 2, 2012

Hand Delivery

Ms. Bridget Bohac, Chief Clerk

Texas Commission on Environmental Quality
12100 Park 35 Circle

Austin, TX 78753

RE: TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008
Application of White Stallion Energy Center, LLC for Air Quality
Permit Nos. 86088, HAP28, PAL26, and PSD-TX-1160

Dear Ms. Bohac:

Enclosed please find requests for commissions and subpoenas filed by Environmental
Defense Fund, Inc. for the following:

Frank Rotondi

Corporate Representative of White Stallion Energy Center, LLC
Corporate Representative of RPS JDC, Inc.

Corporate Representative of Stanley Consultants, Inc.

Also enclosed are deposit checks for the witness fees. Should you have any questions
regarding the commissions, subpoenas, or witness fees please contact our office. Thank you for

your help and prompt attention to these matters.

Paul Tough

PT/jam
Enclosures

cc (w/encl): Mr. Les Trobman (via hand delivery)




TCEQ DOCKET NO. 2009-0283-AIR
SOAH DOCKET NO. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §

QUALITY PERMIT NOS. 86088, HAP28, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

REQUEST FOR COMMISSION AND SUBPOENA
REQUIRING THE ORAL DEPOSITION OF FRANK ROTONDI

TO BRIDGET C. BOHAC, CHIEF CLERK, TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY:

Comes now, Environmental Defense Fund, Inc. (“EDF”), protestant in the above-
captioned proceeding, and, pursuant to Texas Government Code Sections 2001.089 and
2001.094, requests that the Texas Commission on Environmental Quality (“TCEQ”) issue:

1. A COMMISSION, in the form attached hereto,

a. Requiring the taking of the deposition of Frank Rotondi, identified during his
testimony at the February 10, 2010 hearing in this matter as the President/CEO of White Stallion
Energy Center, LLC, (“WSEC”) at

10:30 A.M. ON THURSDAY MARCH 15, 2012
BOARD ROOM

HOLIDAY INN

15222 JOHN F KENNEDY BOULEVARD
HOUSTON, TX 77032, AND

b. Requiring an officer to whom the commission is addressed to:
(1) examine Frank Rotondi before the officer on the date and at the place named
in the commission; and
(2) take answers under oath to questions asked Frank Rotondi by EDF, a party to
the proceeding, TCEQ, or an attorney for EDF, a party or the agency; and

¢. Requiring Frank Rotondi to remain in attendance from day to day until the deposition
is begun and completed.

2. A SUBPOENA, in the form attached hereto, requiring Frank Rotondi to appear for his
deposition as described above and to produce, at the time the deposition is taken, all books,

records, papers, emails, facsimiles, text messages, communications, documents or other objects




in the possession, custody or control of Frank Rotondi and/or WSEC, their agents,
representatives or consultants, referring or related to (1) the design or preparation of Site Plan 4,
including the location of emission points; (2) the timing of the decision to design or prepare Site
Plan 4; (3) the calculation or determination of emission rates related to Site Plan 4; and (4) any
dispersion modeling or analysis of the emission impacts related to Site Plan 4, including all
modeling input and output files.

The undersigned attorney for EDF has unsuccessfully attempted to secure the voluntary
production of documents and appearance of Frank Rotondi for a deposition. The undersigned
contacted counsel for Frank Rotondi via email on the afternoon of Friday, February 24M 1o
request his cooperation in scheduling depositions. See Attachment A. Counsel for WSEC and
Frank Rotondi responded by email that “discovery closed February 1, 2010.” See Attachment B.
Since that email response, WSEC has not cooperated with scheduling depositions or the
production of documents. The District Court ordered remand “for the taking of additional
evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application.” In order
to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to
conduct some discovery. TCEQ has provided less than 30 days under the deadline for briefing
and accompanying evidence to conduct discovery. Therefore, because WSEC will not
voluntarily cooperate with discovery and because of the March 22, 2012 evidentiary briefing
deadline, good cause exists for the requested commission and subpoena. Unless the requested
commission and subpoena are issued, EDF’s due process rights will be violated.

Because the location at which the deposition is to be taken is within 25 miles of Mr.

Rotondi’s residence, the maximum witness fee that he may be entitled to receive pursuant to




Texas Government Code Section 2001.103(a) is One Hundred Eighty Dollars ($180.00), the
amount of the attached check payable to the Texas Commission on Environmental Quality as a
deposit for such witness fee.
EDF respectfully requests that the TCEQ issue the requested commission and subpoena,
and that EDF be granted such other relief to which it may be entitled.
Respectfully submitted,

McELROY, SULLIVAN & MILLER, L.L.P.
Thomas M. Weber
Texas Bar No. 00794828
Paul R. Tough

Texas Bar No. 24051440
P.O. Box 12127

Austin, Texas 78711
1201 Spyglass, Suite 200
Austin, Texas 78746
Tel. (512) 327-8111

Fax (512) 327-6566

ATTORNEYS FOR ENVIRONMENTAL
DEFENSE FUND, INC.

Thoinas M. Weber

CERTIFICATE OF SERVICE

On March 2, 2012 a true and correct copy of the foregoing Request for Commission and
Subpoena Requiring the Oral Deposition of Frank Rotondi was served by certified mail, return
receipt requested, hand delivery and/or email on all counsel of record:

L

Thomias M. Weber




SERVICE LIST

Nancy Olinger, Assistant Attorney General
Cynthia Woelk, Assistant Attorney General
Office of the General Counsel

" Environmental Protection Section

P.O. Box 12548, Capitol Station (MC-018)
Austin, Texas 78711-2548

512/463-2012 FAX 512/320-0052

Gabriel Clark Leach

Ilan Levin

Environmental Integrity Project
1303 San Antonio St., Suite 200
Austin, Texas 78701
512/637-9477 FAX 512/584-8019

Eric Groten

Paulina Williams

Vinson & Elkins

2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568
512/542-8400 FAX 512/542-8612

Stephanie Bergeron Perdue
Booker Harrison

TCEQ Legal Division MC 218
P.O. Box 13087

Austin, Texas 78711-3087
512/239-0600 FAX 512/239-0606

Scott Humphrey

TCEQ Office of Public Interest Counsel
MC 103

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311




From: Tom Weber

Sent: Friday, February 24, 2012 3:40 PM

To: Eric Groten

Ce: booharri@tceq.state.tx.us; Nancy Olinger; Cynthia Woelk; llan Levin; Paul Tough; Gabriel
Clark-Leach; Schenkkan, Pete; Mason, Thomas G.; Scott Humphrey

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.” Asyou will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC's TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set outin
General Counsel Trobman’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12™ and with regard to the production of documents prior to those

depositions.

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b){1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b){1), a corporate designee or
the corporate designees of Stanley Consultants, [nc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
including the location of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. If you are willing to
cooperate in producing these witnesses, | will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or all of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber

MecElroy, Sullivan & Miller, L.L.P.
P.O.Box 12127

Austin, Tx. 78711

(512) 327-8111

(512) 327-6566 (fax)
tweber@msmtx.com
www.msmix.com

Attachment A




From: Groten, Eric [mailto:egroten@velaw.com]

Sent: Friday, February 24, 2012 4:54 PM

To: Tom Weber .

Cc: 'BOOHARRI@tceq.state.tx.us'; 'nancy.olinger@oag.state.tx.us'’; 'cynthia.woelk@oag.state.tx.us";
‘levin@environmentalintegrity.org'; Paul Tough; 'glark-leach@environmentalintegrity.org’; Schenkkan, Pete;
‘TMason@gdhm.com'; 'SHUMPHRE@tceq.state.ix.us'

Suhject: Re: White Stallion

Discovery closed February 1, 2010.

From: Tom Weber [mailto:tweber@msmtx.com]
Sent: Friday, February 24, 2012 03:40 PM

To: Groten, Eric
Cc: booharri@tceq.state.tx.us <booharri@tced.state.tx.us>; Nancy Olinger <Nancy.Olinger@oag.state.tx.us>; Cynthia

Woelk <Cynthia.Woelk@oag.state.tx.us>; Ilan Levin <ilevin@environmentalintegrity.org>; Paul Tough
<ptough@msmix.com>; Gabriel Clark-Leach <gclark-leach@environmentalintegrity.org>; Schenkkan, Pete; Mason,
Thomas G. <IMason@gdhm.com>; Scott Humphrey <SHUMPHRE@tceg.state.tx.us>

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman'’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.” As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC's TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set out in
General Counsel Trobman’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12" and with regard to the production of documents prior to those

depositions..

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
Jincluding the location of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. If you are willing to

Attachment B




\
cooperate in producing these witnesses, | will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or all of the

witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .

McElroy, Sullivan & Miller, L.L.P.

P.0.Box 12127 | .
Austin, Tx. 78711 '

(512)327-8111

(512) 327-6566 (fax)

tweber@msmix.com

www.msmix.com
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON

PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

COMMISSION TO TAKE THE ORAY, DEPOSITION OF FRANK ROTONDI

TO THE OFFICERS AUTHORIZED BY STATUTE TO TAKE A DEPOSITION:

You are hereby required to take the deposition of:
FRANK ROTONDI
1302 WAUGH DRIVE #896
HOUSTON, TX 77619

at the following time and place:
10:30 A.M. ON THURSDAY, MARCH 15, 2012
BOARD ROOM
HOLIDAY INN
15222 JOHN F KENNEDY BOULEVARD
HOUSTON, TX 77032

You are further hereby required to:

(1) examine the witness, Frank Rotondi, before you on the date and at the place named
above; and

(2) take answers under oath to questions asked the witness, Frank Rotondi, by EDF, a
party to the proceeding, the state agency, or an attorney for EDF, a party or the agency.

This commission authorizes the issuance of any subpoena necessary to require that the witness,
Frank Rotondi, appear and produce, at the time the deposition is taken, books, records, papers,
emails, facsimiles, text messages, communications, documents or other objects that may be
necessary and proper for the purpose of the proceeding, and requires the witness, Frank Rotondi,
to remain in attendance from day to day until the deposition is begun and completed.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON

PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

SUBPOENA FOR THE ORAL DEPOSITION OF FRANK ROTONDI

TO ANY SHERIFF OR CONSTABLE OF THE STATE OF TEXAS:

This subpoena is to be served on the following person, who has been summoned to appear as a
witness at the insistence of Environmental Defense Fund, Inc.:

FRANK ROTONDI

1302 WAUGH DRIVE #896

HOUSTON, TX 77019

FRANK ROTONDI, YOU ARE COMMANDED to appear and give testimony, as a witness in
- the above-styled proceeding now pending before the Texas Commission on Environmental
Quality, at a deposition at the following time and place:

10:30 A.M. ON THURSDAY, MARCH 15, 2012
BOARD ROOM

HOLIDAY INN

15222 JOHN F KENNEDY BOULEVARD
HOUSTON, TX 77032

YOU ARE FURTHER COMMANDED to produce, at the time the deposition is taken, and to
permit the inspection and copying of, all books, records, papers, emails, facsimiles, text
messages, communications, documents or other objects in the possession, custody or control of
Frank Rotondi and/or White Stallion Energy Center, LLC, their agents, representatives, or
consultants, referring or related to (1) the design or preparation of Site Plan 4, including the
location of emission points; (2) the timing of the decision to design or prepare Site Plan 4; (3) the
calculation or determination of emission rates related to Site Plan 4; and (4) any dispersion
modeling or analysis of the emission impacts related to Site Plan 4, including all modeling input
and output files.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




RETURN OF SUBPOENA
I certify that I served this Subpoena by delivering a true and correct copy to Frank Rotondi at
o’clock .m.on , 2012,

Signature

Typed or Printed Name




TCEQ DOCKET NO. 2009-0283-AIR
SOAH DOCKET NO. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LL.C FOR AIR §
QUALITY PERMIT NOS. 86088, HAP2S, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

REQUEST FOR COMMISSION AND SUBPOENA
REQUIRING THE ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF WHITE STALLION ENERGY CENTER, LLC

TO BRIDGET C. BOHAC, CHIEF CLERK, TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY:

Comes now, Environmental Defense Fund, Inc. (“EDF”), protestant in the above-
captioned proceeding, and, pursuant to Texas Government Code Sections 2001.089 and
2001.094, requests that the Texas Commission on Environmental Quality (“TCEQ”) issue:

1. A COMMISSION, in the form attached hereto,

a. Requiring the taking of the deposition of Corporate Representative of White Stallion
Energy Center, LLC (“WSEC”) with knowledge of the decision to, and timing of the decision to,
prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge
of any dispersion modeling performed with regards to Site Plan 4 at

10:30 A.M. ON FRIDAY, MARCH 16, 2012
BOARD ROOM

HOLIDAY INN

15222 JOHN F KENNEDY BOULEVARD
HOUSTON, TX 77032; AND

b. Requiring an officer to whom the commission is addressed to:
(1) examine Corporate Representative of WSEC before the officer on the date and
at the place named in the commission; and
(2) take answers under oath to questions asked Corporate Representative of
WSEC by EDF, a party to the proceeding, TCEQ, or an attorney for EDF, a party or the agency;
and

c¢. Requiring Corporate Representative of WSEC to remain in attendance from day to day
until the deposition is begun and completed.

2. A SUBPOENA, in the form attached hereto, requiring Corporate Representative of WSEC to

appear for his deposition as described above and to produce, at the time the deposition is taken,




all books, records, papers, emails, facsimiles, text messages, communications, documents or
other objects in the possession, custody or control of Corporate Representative of WSEC
referring or related to (1) the design or preparation of Site Plan 4, including the location of
emission points; (2) the timing of the decision to design or prepare Site Plan 4; (3) the
calculation or determination of emission rates related to Site Plan 4; and (4) any dispersion
modeling or analysis of the emission impacts related to Site Plan 4, including all modeling input
and output files.

The undersigned attorney for EDF has unsuccessfully attempted to secure the voluntary
~ production of documents and appearance of Corporate Representative of WSEC for a deposition.
The undersigned contacted céunsel for WSEC via email on the afternoon of Friday, February
24™ to request his cooperation in scheduling depositions. See Attachment A. Counsel for WSEC
responded by email that “discovery closed February 1, 2010.” See Attachment B. Since that
email response, WSEC has not cooperated with scheduling depositions or the production of
documents. The District Court ordered remand “for the taking of additional evidence on the
October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of Engineers (“Site Plan
4”) and on its impacts on WSEC’s TCEQ air permit application.” In order to present evidence as
to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. TCEQ has provided less than 30 days under the deadline for briefing and
accompanying evidence to conduct discovery. Therefore, because WSEC will not voluntarily
cooperate with discovery and because of the March 22, 2012 evidentiary briefing deadline, good
cause exists for the requested commission and subpoena. Unless the requested commission and

subpoena are issued, EDF’s due process rights will be violated.




Because the WSEC is a party it is not entitled to receive expenses under Texas
Government Code Section 2001.103.

EDF respectfully requests that the TCEQ issue the requested commission and subpoena,
and that EDF be granted such other relief to which it may be entitled.

Respectfully submitted,

McELROY, SULLIVAN & MILLER, L.L.P.
Thomas M. Weber
Texas Bar No. 00794828
Paul R. Tough

Texas Bar No. 24051440
P.O. Box 12127

Austin, Texas 78711
1201 Spyglass, Suite 200
Austin, Texas 78746
Tel. (512) 327-8111

Fax (512) 327-6566

ATTORNEYS FOR ENVIRONMENTAL
DEFENSE FUND, INC.

o

Thpmas M. Weber

CERTIFICATE OF SERVICE

On March 2, 2012 a true and correct copy of the foregoing Request for Commission and
Subpoena Requiring the Oral Deposition of Corporate Representative of WSEC was served by
certified mail, return receipt requested, hand delivery and/or email on all counsel of record:

o

Tho as M. Weber




SERVICE LIST

Nancy Olinger, Assistant Attorney General
Cynthia Woelk, Assistant Attorney General
Office of the General Counsel
Environmental Protection Section

P.O. Box 12548, Capitol Station (MC-018)
Austin, Texas 78711-2548

512/463-2012 FAX 512/320-0052

Gabriel Clark Leach

Ilan Levin

Environmental Integrity Project
1303 San Antonio St., Suite 200
Austin, Texas 78701
512/637-9477 FAX 512/584-8019

Eric Groten

Paulina Williams

Vinson & Elkins

2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568
512/542-8400 FAX 512/542-8612

Stephanie Bergeron Perdue
Booker Harrison

TCEQ Legal Division MC 218
P.O. Box 13087

Austin, Texas 78711-3087
512/239-0600 FAX 512/239-0606

Scott Humphrey

TCEQ Office of Public Interest Counsel
MC 103

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311




From: Tom Weber

Sent: Friday, February 24, 2012 3:40 PM

To: Eric Groten

Cc: booharri@tceq.state.tx.us; Nancy Olinger; Cynthia Woelk; llan Levin; Paul Tough; Gabriel
Clark-Leach; Schenkkan, Pete; Mason, Thomas G.; Scott Humphrey

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.” As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ, air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set out in
General Counsel Trobman’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12™ and with regard to the production of documents prior to those
depositions.

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC's agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
including the location of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion madeling performed with regard to Site Plan 4, if any. If you are willing to
cooperate in producing these witnesses, | will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or all of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber

McElroy, Sullivan & Miller, L.L.P.
P.0.Box 12127

Austin, Tx. 78711

(512) 327-8111

(512) 327-6566 (fax)
tweber@msmix.com
WWW.msmtx.com

Attachment A




From: Groten, Eric [mailto:egroten@velaw.com]

Sent: Friday, February 24, 2012 4:54 PM

To: Tom Weber

Cc: 'BOOHARRI@tceq.state.tx.us'; ‘nancy.olinger@oag.state.tx.us'; ‘cynthia.woelk@oag.state.tx.us';
ilevin@environmentalintegrity.org'; Paul Tough; 'gclark-leach@environmentalintegrity.org’; Schenkkan, Pete;
"TMason@gdhm.com'; 'SHUMPHRE@tceq.state.tx.us'

Subject: Re: White Stallion

Discovery closed February 1, 2010.

From: Tom Weber [mailto:tweber@msmtx.com]
Sent: Friday, February 24, 2012 03:40 PM

To: Groten, Eric
Cc: booharri@tceq.state.tx.us <booharri@tceq.statetx.us>; Nancy Olinger <Nancy.Olinger@oag.state.tx.us>; Cynthia

Woelk <Cynthia.Woelk@oag.state.tx.us>; Ilan Levin <jlevin@environmentalintegrity.org>; Paul Tough
<ptough@msmix.com>; Gabriel Clark-Leach <gdlark-leach@environmentalinteqrity.org>; Schenkkan, Pete; Mason,
Thomas G. <TMason@gdhm.com>; Scott Humphrey <SHUMPHRE@tceq.state.tx.us>

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.” As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC's TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set out in
General Counsel Trobman’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12™ and with regard to the production of documents prior to those
depositions..

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
.including the location of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. If you are willing to
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cooperate in producing these witnesses, | will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29™ whether your client will or will not make any or all of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .

McElroy, Sullivan & Miller, L.L.P.

P.O.Box 12127 | -
Austin, Tx. 78711 '

(512) 327-8111

(512) 327-6566 (fax)

tweber@msmix.com

www.msmtx.com




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LL.C FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

COMMISSION TO TAKE THE ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF WHITE STALLION ENERGY CENTER, LLC

TO THE OFFICERS AUTHORIZED BY STATUTE TO TAKE A DEPOSITION:

You are hereby required to take the deposition of:
Corporate Representative of White Stallion Energy Center, LL.C
1302 WAUGH DRIVE #896
HOUSTON, TX 77019

with knowledge of the decision to, and timing of the decision to, prepare Site Plan 4, file Site
Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any dispersion modeling
performed with regards to Site Plan 4 at the following time and place:

10:30 A.M. ON FRIDAY MARCH 16, 2012

BOARD ROOM

HOLIDAY INN

15222 JOHN F KENNEDY BOULEVARD

HOUSTON, TX 77032

You are further hereby required to:

(1) examine the witness, Corporate Representative of White Stallion Energy Center,
LLC (“WSEC”), before you on the date and at the place named above; and

(2) take answers under oath to questions asked the witness, Corporate Representative
of WSEC, by EDF, a party to the proceeding, the state agency, or an attorney for EDF, a party or
the agency.

This commission authorizes the issuance of any subpoena necessary to require that the witness,
Corporate Representative of WSEC, appear and produce, at the time the deposition is taken,
books, records, papers, emails, facsimiles, text messages, communications, documents or other
objects that may be necessary and proper for the purpose of the proceeding, and requires the
witness, Corporate Representative of WSEC, to remain in attendance from day to day until the
deposition is begun and completed.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

SUBPOENA FOR THE ORAL DEPOSITION OF
CORPORATE REPRESENTATIVE OF WHITE STALLION ENERGY CENTER, LL.C

TO ANY SHERIFF OR CONSTABLE OF THE STATE OF TEXAS:

This subpoena is to be served on the following person, who has been summoned to appear as a
witness at the insistence of Environmental Defense Fund, Inc.:

Corporate Representative of White Stallion Energy Center, LLC

1302 WAUGH DRIVE #896

HOUSTON, TX 77019

CORPORATE REPRESENTATIVE OF WHITE STALLION ENERGY CENTER, LLC, YOU
ARE COMMANDED to appear and give testimony, as a witness in the above-styled proceeding
now pending before the Texas Commission on Environmental Quality, at a deposition at the
following time and place:

10:30 A.M. ON FRIDAY, MARCH 16, 2012

BOARD ROOM

HOLIDAY INN

15222 JOHN F KENNEDY BOULEVARD

HOUSTON, TX 77032

YOU ARE FURTHER COMMANDED to produce, at the time the deposition is taken, and to
permit the inspection and copying of, all books, records, papers, emails, facsimiles, text
messages, communications, documents or other objects in the possession, custody or control of
White Stallion Energy Center, LL.C referring or related to (1) the design or preparation of Site
Plan 4, including the location of emission points; (2) the timing of the decision to design or
prepare Site Plan 4; (3) the calculation or determination of emission rates related to Site Plan 4;
and (4) any dispersion modeling or analysis of the emission impacts related to Site Plan 4,
including all modeling input and output files.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




RETURN OF SUBPOENA
I certify that I served this Subpoena by delivering a true and correct copy to Corporate

Representative of White Stallion Energy Center, LLC at o’clock .m. on ,
52012

Signature

Typed or Printed Name




TCEQ DOCKET NO. 2009-0283-AIR
SOAH DOCKET NO. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §

QUALITY PERMIT NOS. 86088, HAP2S, § ON
PAL26, AND PSD-TX-1160 ' §
§ ENVIRONMENTAL QUALITY

REQUEST FOR COMMISSION AND SUBPOENA
REQUIRING THE, ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF RPS JDC, INC.

TO BRIDGET C. BOHAC, CHIEF CLERK, TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY:

Comes now, Environmental Defense Fund, Inc. (“EDF”), protestant in the above-
captioned proceeding, and, pursuant to Texas Government Code Sections 2001.089 and
2001.094, requests that the Texas Commission on Environmental Quality (“TCEQ”) issue:

1. A COMMISSION, in the form attached hereto,

a. Requiring the taking of the deposition of Corporate Representative of RPS JDC, Inc.
(“RPS”) with knowledge regarding any air dispersion modeling performed with regard to White
Stallion Energy Center, LLC’s Site Plan 4, which was filed with the U.S. Army Corps of
Engineers on or about November 2011, and with knowledge regarding the timing of any such
dispersion modeling at

10:00 A.M. ON TUESDAY, MARCH 13, 2012
MCELROY, SULLIVAN & MILLER, LLP
1201 SPYGLASS DRIVE, SUITE 200
AUSTIN, TX 78746, AND

b. Requiring an officer to whom the commission is addressed to:
(1) examine Corporate Representative of RPS before the officer on the date and at
the place named in the commission; and
(2) take answers under oath to questions asked Corporate Representative of RPS
by EDF, a party to the proceeding, TCEQ, or an attorney for EDF, a party or the agency; and

c. Requiring Corporate Representative of RPS to remain in attendance from day to day
until the deposition is begun and completed.

2. A SUBPOENA, in the form attached hereto, requiring Corporate Representative of RPS to

appear for his deposition as described above and to produce, at the time the deposition is taken,




all books, records, papers, emails, facsimiles, text messages, communications, documents or
other objects in the possession, custody or control of Corporate Representative of RPS referring
or related to (1) the design or preparation of Site Plan 4, including the location of emission
points; (2) the timing of the decision to design or prepare Site Plan 4; (3) the calculation or
determination of emission rates related to Site Plan 4; and (4) any dispersion modeling or
analysis of the emission impacts related to Site Plan 4, including all modeling input and output
files.

The undersigned attorney for EDF has unsuccessfully attempted to secure the voluntary
production of documents and appearance of Corporate Representative of RPS for a deposition.
WSEC retained RPS to assist with the permitting of the proposed power plant in Matagorda
County, Texas. The undersigned contacted counsel for WSEC via email on the afternoon of
Friday, February 24™ to request his cooperation in scheduling depositions. See Attachment A.
Counsel for WSEC responded by email that “discovery closed February 1, 2010.” See
Attachment B. Since that email response, WSEC has not cooperated with scheduling depositions
or the production of documents. The District Court ordered remand “for the taking of additional
evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application.” In order
to present evidence as to Site Plan 4 and the “impacts™ associated with Site Plan 4, EDF needs to
conduct some discovery. TCEQ has provided less than 30 days under the deadline for briefing
and accompanying evidence to conduct discovery. Therefore, because WSEC will not
voluntarily cooperate with discovery and because of the March 22, 2012 evidentiary briefing
deadline, good cause exists for the requested commission and subpoena. Unless the requested

commission and subpoena are issued, EDF’s due process rights will be violated.




Because the location of the deposition is to be taken is within 25 miles of the offices of
RPS and because the residence of Corporate Representative of RPS is unknown at this time, the
maximum witness fee that Corporate Representative of RPS may be entitled to receive pursuant
to Texas Government Code Section 2001.103(a) is One Hundred Seventy Nine Dollars
($179.00), the amount of the attached check payable to the Texas Commission on Environmental
Quality as a deposit for such witness fee.

EDF respectfully requests that the TCEQ issue the requested commission and subpoena,
and that EDF be granted such other relief to which it may be entitled.

Respectfully submitted,

McELROY, SULLIVAN & MILLER, L.L.P.
Thomas M. Weber
Texas Bar No. 00794828
Paul R. Tough

Texas Bar No. 24051440
P.O. Box 12127

Austin, Texas 78711
1201 Spyglass, Suite 200
Austin, Texas 78746
Tel. (512) 327-8111

Fax (512) 327-6566

ATTORNEYS FOR ENVIRONMENTAL

DEFENSE FUND INC-Q/
By‘ / / A

Thonias M. Weber

]
!

|




CERTIFICATE OF SERVICE

On March 2, 2012 a true and correct copy of the foregoing Request for Commission and
Subpoena Requiring the Oral Deposition of Corporate Representative of RPS was served by
certified mail, return receipt requested, hand delivery and/or email on all counsel of record:

Thomas M. Weber




SERVICE LIST

Nancy Olinger, Assistant Attorney General
Cynthia Woelk, Assistant Attorney General
Office of the General Counsel
Environmental Protection Section

P.O. Box 12548, Capitol Station (MC-018)
Austin, Texas 78711-2548

512/463-2012 FAX 512/320-0052

Gabriel Clark Leach

Ilan Levin

Environmental Integrity Project
1303 San Antonio St., Suite 200
Austin, Texas 78701
512/637-9477 FAX 512/584-8019

Eric Groten

Paulina Williams

Vinson & Elkins

2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568
512/542-8400 FAX 512/542-8612

Stephanie Bergeron Perdue
Booker Harrison

TCEQ Legal Division MC 218
P.O. Box 13087

Austin, Texas 78711-3087
512/239-0600 FAX 512/239-0606

Scott Humphrey

TCEQ Office of Public Interest Counsel
MC 103

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311




From: Tom Weber

Sent: Friday, February 24, 2012 3:40 PM

To: Eric Groten

Cc: booharri@tceq.state.tx.us; Nancy Olinger; Cynthia Woelk; llan Levin; Paul Tough; Gabriel
Clark-Leach; Schenkkan, Pete; Mason, Thomas G.; Scott Humphrey

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.” As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Lessthan 30 days has been provided under the deadline for briefing and presentation of evidence set out in
General Counsel Trobman'’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5 and/or March 12" and with regard to the production of documents prior to those
depositions.

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC's agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
including the location of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion madeling performed with regard to Site Plan 4, if any. If you are willing to
cooperate in producing these witnesses, I will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or all of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .
McElroy, Sullivan & Miller, L.L.P.

P.0.Box 12127

Austin, Tx. 78711

(512)327-8111

(512) 327-6566 (fax)

tweber@msmix.com

www.msmix.com

Attachment A




From: Groten, Eric [mailto:egroten@velaw.com]

Sent: Friday, February 24, 2012 4:54 PM

To: Tom Weber

Cc: 'BOOHARRI@tceq.state.tx.us'; 'nancy.olinger@oag.state.ix.us'’; 'cynthia.woelk@oag.state.tx.us';
'levin@environmentalintegrity.org'; Paul Tough; 'gclark-leach@environmentalintegrity.org’; Schenkkan, Pete;
“TMason@gdhm.com'; 'SHUMPHRE@tceq.state.tx.us'

Subject: Re: White Stallion

Discovery closed February 1, 2010.

From: Tom Weber [mailto:tweber@msmtx.com]
Sent: Friday, February 24, 2012 03:40 PM

To: Groten, Eric .
Cc: booharri@tceq.state.tx.us <booharri@tceg.state.tx.us>; Nancy Olinger <Nancy.Olinger@oag.state.tx.us>; Cynthia

Woelk <Cynthia.Woelk@oag.state.tx.us>; Ilan Levin <ilevin@environmentalintegrity.org>; Paul Tough
<ptough@msmix.com>; Gabriel Clark-Leach <gclark-leach@environmentalintegrity.org>; Schenkkan, Pete; Mason,
Thomas G. <TMason@gdhm.com>; Scott Humphrey <SHUMPHRE@tceq.state.tx.us>

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman'’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.”  As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set outin
General Counsel Trobman'’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12" and with regard to the production of documents prior to those
depositions..

I would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepate Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
.including the locatiop of emissions points, and (4) pursuant to TRCP 199.2 (b){1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. If you are willing to

Attachment B
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cooperate in producing these witnesses, [ will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or all of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .

McElroy, Sullivan & Miller, L.L.P.

P.0.Box 12127 | .
Austin, Tx. 78711 '

(512) 327-8111

(512) 327-6566 (fax)

tweber@msmix,.com

www.msmitx.com




MCcELROY, SULLIVAN & MILLER, LLP . : 11766
PETTY CASH ACCOUNT

s Bk 12 - /5,// X
/0//6 Sundped JMMZZ\ - At MJ,W oLians 0 §

m;a s | il /M

II'DH.'?E»l'l\Il niiL000093n 594053892

e 1064




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON
PAL26, AND PSD-TX-1160 §
$ ENVIRONMENTAL QUALITY

COMMISSION TO TAKE THE ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF RPS JDC, INC.

TO THE OFFICERS AUTHORIZED BY STATUTE TO TAKE A DEPOSITION:

You are hereby required to take the deposition of:
Corporate Representative of RPS JDC, Inc.
Cielo Center
1250 South Capital of Texas Highway, Building Three, Suite 200
Austin, TX 78746

with knowledge regarding any air dispersion modeling performed with regard to White Stallion
Energy Center, LLC’s Site Plan 4, which was filed with the U.S. Army Corps of Engineers on or
about November 2011, and with knowledge regarding the timing of any such dispersion
modeling at the following time and place:

10:00 A.M. ON TUESDAY, MARCH 13, 2012

MCELROY, SULLIVAN & MILLER, LLP

1201 SPYGLASS DRIVE, SUITE 200

AUSTIN, TX 78746

You are further hereby required to:

(1) examine the witness, Corporate Representative of RPS JDC, Inc. (“RPS”), before
you on the date and at the place named above; and

(2) take answers under oath to questions asked the witness, Corporate Representative
of RPS, by EDF, a party to the proceeding, the state agency, or an attorney for EDF, a party or
the agency.

This commission authorizes the issuance of any subpoena necessary to require that the witness,
Corporate Representative of RPS, appear and produce, at the time the deposition is taken, books,
records, papers, emails, facsimiles, text messages, communications, documents or other objects
that may be necessary and proper for the purpose of the proceeding, and requires the witness,
Corporate Representative of RPS, to remain in attendance from day to day until the deposition is
begun and completed.

Issued at Austin, Texas on this the day of , 2012.

Texas Commission on Environmental Quality




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP2S, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

SUBPOENA FOR THE ORAL DEPOSITION OF
CORPORATE REPRESENTATIVE OF RPS JDC, INC.

TO ANY SHERIFF OR CONSTABLE OF THE STATE OF TEXAS:

This subpoena is to be served on the following person, who has been summoned to appear as a
witness at the insistence of Environmental Defense Fund, Inc.:

Corporate Representative of RPS JDC, Inc.

Cielo Center

1250 South Capital of Texas Highway, Building Three, Suite 200

Austin, TX 78746

CORPORATE REPRESENTATIVE OF RPS JDC, INC., YOU ARE COMMANDED to appear
and give testimony, as a witness in the above-styled proceeding now pending before the Texas
Commission on Environmental Quality, at a deposition at the following time and place:

10:00 A.M. ON TUESDAY, MARCH 13, 2012
MCELROY, SULLIVAN & MILLER, LLP
1201 SPYGLASS DRIVE, SUITE 200
AUSTIN, TX 78746

YOU ARE FURTHER COMMANDED to produce, at the time the deposition is taken, and to
permit the inspection and copying of, all books, records, papers, emails, facsimiles, text
messages, communications, documents or other objects in the possession, custody or control of
RPS JDC, Inc. referring or related to (1) the design or preparation of White Stallion Energy
Center LLC’s Site Plan 4, including the location of emission points; (2) the timing of the
decision to design or prepare Site Plan 4; (3) the calculation or determination of emission rates
related to Site Plan 4; and (4) any dispersion modeling or analysis of the emission impacts
related to Site Plan 4, including all modeling input and output files.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




RETURN OF SUBPOENA
I certify that I served this Subpoena by delivering a true and correct copy to Corporate
Representative of RPS JDC, Inc. at o’clock .m.on , , 2012,

Signature

Typed or Printed Name




TCEQ DOCKET NO. 2009-0283-AIR
SOAH DOCKET NO. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §

QUALITY PERMIT NOS. 86088, HAP28, § ON
PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

REQUEST FOR COMMISSION AND SUBPOENA
REQUIRING THE ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF STANLEY CONSULTANTS, INC,

TO BRIDGET C. BOHAC, CHIEF CLERK, TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY: '

Comes now, Environmental Defense Fund, Inc. (“EDF”), protestant in the above-
captioned proceeding, and, pursuant to Texas Government Code Sections 2001.089 and
2001.094, requests that the Texas Commission on Environmental Quality (“TCEQ”) issue:

1. A COMMISSION, in the form attached hereto,

a. Requiring the taking of the deposition of Corporate Representative of Stanley
Consultants, Inc. (“Stanley”) with knowledge of (a) communications to, with and from White
Stallion Energy Center, LLC (“WSEC”), or any of WSEC’s agents, representatives, or
consultants, regarding the preparation of Site Plan 4, including knowledge regarding the timing
of WSEC’s instructions or directions to prepare Site Plan 4 and (b) the preparation and design of
Site Plan 4, including the location of emissions points at

10:00 A.M. ON WEDNESDAY, MARCH 14, 2012
MCELROY, SULLIVAN & MILLER, LLP

1201 SPYGLASS DRIVE, SUITE 200

AUSTIN, TX 78746, AND

b. Requiring an officer to whom the commission is addressed to:
(1) examine Cotrporate Representative of Stanley before the officer on the date
and at the place named in the commission; and ,
(2) take answers under oath to questions asked Corporate Representative of
Stanley by EDF, a party to the proceeding, TCEQ, or an attorney for EDF, a party or the agency;
and

c. Requiring Corporate Representative of Stanley to remain in attendance from day to day
until the deposition is begun and completed.




2. A SUBPOENA, in the form attached hereto, requiring Corporate Representative of Stanley to
appear for his deposition as described above and to produce, at the time the deposition is taken,
all books, records, papers, emails, facsimiles, text messages, communications, documents or
other objects in the possession, custody or control of Corporate Representative of Stanley
referring or related to (1) the design or preparation of Site Plan 4, including the location of
emission points; (2) the timing of the decision to design or prepare Site Plan 4; (3) the
calculation or determination of emission rates related to Site Plan 4; and (4) any dispersion
modeling or analysis of the emission impacts related to Site Plan 4, including all modeling input

and output files.

The undersigned attorney for EDF has unsuccessfully attempted to secure the voluntary
production of documents and appearance of Corporate Representative of Stanley for a
deposition. WSEC retained Stanley to assist with the permitting of the proposed power plant in
Matagorda County, Texas. The undersigned contacted counsel for WSEC via email on the
afternoon of Friday, February 24™ to request his cooperation in scheduling depositions. See
Attachment A. Counsel for WSEC responded by email that “discovery closed February 1,
2010.” See Attachment B. Since that email response, WSEC has not cooperated with scheduling
depositions or the production of documents. The District Court ordered remand “for the taking
of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army
Corps of Engineers (“Site Plan 4) and on its impacts on WSEC’s TCEQ air permit application.
In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF
needs to conduct some discovery. TCEQ has provided less than 30 days under the deadline for
briefing and accompanying evidence to conduct discovery. Therefore, because WSEC will not

voluntarily cooperate with discovery and because of the March 22, 2012 evidentiary briefing




deadline, good cause exists for the requested commission and subpoena. Unless the requested
commission and subpoena are issued, EDF’s due process rights will be violated.

Because the location of the deposition is to be taken is within 25 miles of the offices of
Stanley and because the residence of Corporate Representative of Stanley is unknown at this
time, the maximum witness fee that Corporate Representative of Stanley may be entitled to
receive pursuant to Texas Government Code Section 2001.103(a) is One Hundred Seventy Nine
Dollars ($179.00), the amount of the attached check payable to the Texas Commission on
Environmental Quality as a deposit for such witness fee.

EDF respectfully requests that the TCEQ issue the requested commission and subpoena,
and that EDF be granted such other relief to which it may be entiﬂed.

Respectfully submitted,
McELROY, SULLIVAN & MILLER, L.L.P.
Thomas M. Weber
Texas Bar No. 00794828
Paul R. Tough

Texas Bar No. 24051440
P.O. Box 12127

Austin, Texas 78711
1201 Spyglass, Suite 200
Austin, Texas 78746
Tel. (512) 327-8111

Fax (512) 327-6566

ATTORNEYS FOR ENVIRONMENTAL
DEFENSE FUND, INC.

Thonias M. Weber




CERTIFICATE OF SERVICE

On March 2, 2012 a true and correct copy of the foregoing Request for Commission and
Subpoena Requiring the Oral Deposition of Corporate Representative of Stanley was served by
certified mail, return receipt requested, hand delivery and/or email on all counsel of record:

Thomas M. Weber




SERVICE LIST

Nancy Olinger, Assistant Attorney General
Cynthia Woelk, Assistant Attorney General
Office of the General Counsel
Environmental Protection Section

P.O. Box 12548, Capitol Station (MC-018)
Austin, Texas 78711-2548

512/463-2012 FAX 512/320-0052
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Ilan Levin

Environmental Integrity Project
1303 San Antonio St., Suite 200
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512/637-9477 FAX 512/584-8019

Eric Groten

Paulina Williams

Vinson & Elkins

2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568
512/542-8400 FAX 512/542-8612

Stephanie Bergeron Perdue
Booker Harrison

TCEQ Legal Division MC 218
P.O. Box 13087

Austin, Texas 78711-3087
512/239-0600 FAX 512/239-0606

Scott Humphrey

TCEQ Office of Public Interest Counsel
MC 103

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311




From: Tom Weber

Sent: Friday, February 24, 2012 3:40 PM

To: Eric Groten

Ce: booharri@tceq.state.tx.us; Nancy Olinger; Cynthia Woelk; Ilan Levin; Paul Tough; Gabriel
Clark-Leach; Schenkkan, Pete; Mason, Thomas G.; Scott Humphrey

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.”  As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application under applicable faw.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence set outin
General Counsel Trobman’s letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12" and with regard to the production of documents prior to those
depositions.

[ would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
including the location of emissions points, and (4) pursuant to TRCP 199.2 {b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. Ifyou are willing to
cooperate in producing these witnesses, I will prepare a request for production of documents for your review and

comment.

[f WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29" whether your client will or will not make any or alf of the
witnesses available, so that | can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .
MCcElroy, Sullivan & Miller, L.L.P.

P.O. Box 12127

Austin, Tx. 78711

(512) 327-8111

(512) 327-6566 (fax)

tweber@msmtx.com

www.msmtx.com
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From: Groten, Eric [mailto:egroten@velaw.com]

Sent: Friday, February 24, 2012 4:54 PM

To: Tom Weber

Cc: 'BOOHARRI@tceq.state.tx.us'; 'nancy.olinger@oag.state.tx.us'; 'cynthia.woetk@oag.state.tx.us’;
ilevin@environmentalintegrity.org'; Paul Tough; 'gclark-leach@environmentalintegrity.org’; Schenkkan, Pete;
"TMason@gdhm.com"; 'SHUMPHRE@tceq.state.tx.us'

Subject: Re: White Stallion

Discovery closed February 1, 2010.

From: Tom Weber [mailto:tweber@msmtx.com]
Sent: Friday, February 24, 2012 03:40 PM

To: Groten, Eric
Cc: booharri@tceq.state.tx.us <booharri@tceq.state.tx.us>; Nancy Olinger <Nancy.Olinger@oag.state.tx.us>; Cynthia

Woelk <Cynthia.Woelk@oag.state.tx.us>; Tlan Levin <ilevin@environmentalinteqrity.org>; Paul Tough
<ptough@msmix.com>; Gabriel Clark-Leach <qdark-leach@environmentalintegrity.org>; Schenkkan, Pete; Mason,
Thomas G. <TMason@gdhm.com>; Scott Humphrey <SHUMPHRE@tceq.state.tX.us>

Subject: White Stallion

Eric,

Presumably you are in receipt of General Counsel Trobman’s February 23, 2012, letter stating that “Briefs with
accompanying evidence, as authorized by the Court’s June 20, 2011 order, must be filed with the Office of the Chief
Clerk no later than 5:00 pm on Thursday, March 22, 2012.”  As you will recall, Judge Livingston’s Remand Order orders
the “taking of additional evidence on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC's TCEQ air permit application under applicable law.”

In order to present evidence as to Site Plan 4 and the “impacts” associated with Site Plan 4, EDF needs to conduct some
discovery. Less than 30 days has been provided under the deadline for briefing and presentation of evidence setout in
General Counsel Trobman's letter. Therefore, | am contacting you to request your cooperation in scheduling depositions
for the week of March 5™ and/or March 12 and with regard to the production of documents prior to those
depositions..

[ would like to take the depositions of the following persons and entities: (1) Frank Rotondi, (2) pursuant to TRCP 199.2
(b)(1), a corporate designee or the corporate designees of WSEC with knowledge of the decision to, and timing of the
decision to, prepare Site Plan 4, file Site Plan 4 with the U.S. Army Corps of Engineers, and with knowledge of any
dispersion modeling performed with regards to Site Plan 4, (3) pursuant to TRCP 199.2 (b)(1), a corporate designee or
the corporate designees of Stanley Consultants, Inc. with knowledge of (a) communications to, with and from WSEC, or
any of WSEC’s agents, representatives, or consultants, regarding the preparation of Site Plan 4 including knowledge
regarding the timing of WSEC’s instructions to prepare Site Plan 4 and (b) the preparation and design of Site Plan 4
.including the locatiop of emissions points, and (4) pursuant to TRCP 199.2 (b)(1), a corporate designee or the corporate
designees of RPS regarding any air dispersion modeling performed with regard to Site Plan 4, if any. If you are willing to
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|
cooperate in producing these witnesses, | will prepare a request for production of documents for your review and
comment.

If WSEC takes the position that either of (3) or (4) is not subject to the control of WSEC, please advise. Also, please
advise the undersigned by noon on Tuesday February 29™ whether your client will or will not make any or all of the
witnesses available, so that [ can take appropriate steps.

Thanks, Tom.

Thomas M. Weber .

McElroy, Sullivan & Miller, L.L.P.

P.0.Box 12127 | .
Austin, Tx. 78711 '

(512)327-8111

(512) 327-6566 (fax)

tweber@msmtx.com

www.msmix.com
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON

PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

COMMISSION TO TAKE THE ORAL DEPOSITION OF CORPORATE
REPRESENTATIVE OF STANLEY CONSULTANTS, INC.

TO THE OFFICERS AUTHORIZED BY STATUTE TO TAKE A DEPOSITION:

You are hereby required to take the deposition of:
Corporate Representative of Stanley Consultants, Inc.
6836 Austin Center Boulevard, Suite 350
Austin, TX 78731

with knowledge of (a) communications to, with and from White Stallion Energy Center, LLC
(“WSEC”), or any of WSEC’s agents, representatives, or consultants, regarding the preparation
of Site Plan 4, including knowledge regarding the timing of WSEC’s instructions or directions to
prepare Site Plan 4 and (b) the preparation and design of Site Plan 4, including the location of
emissions points at the following time and place:

10:00 A.M. ON WEDNESDAY, MARCH 14, 2012

MCELROY, SULLIVAN & MILLER, LLP

1201 SPYGLASS DRIVE, SUITE 200

AUSTIN, TX 78746

You are further hereby required to:

(1) examine the witness, Corporate Representative of Stanley Consultants, Inc.
(“Stanley™), before you on the date and at the place named above; and

(2) take answers under oath to questions asked the witness, Corporate Representative
of Stanley, by EDF, a party to the proceeding, the state agency, or an attorney for EDF, a party or
the agency. :

This commission authorizes the issuance of any subpoena necessary to require that the witness,
Corporate Representative of Stanley, appear and produce, at the time the deposition is taken,
books, records, papers, emails, facsimiles, text messages, communications, documents or other
objects that may be necessary and proper for the purpose of the proceeding, and requires the
witness, Corporate Representative of Stanley, to remain in attendance from day to day until the
deposition is begun and completed. :

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TCEQ Docket No. 2009-0283-AIR
SOAH Docket No. 582-09-3008

APPLICATION OF WHITE STALLION § BEFORE THE TEXAS COMMISSION
ENERGY CENTER, LLC FOR AIR §
QUALITY PERMIT NOS. 86088, HAP28, § ON

PAL26, AND PSD-TX-1160 §
§ ENVIRONMENTAL QUALITY

SUBPOENA FOR THE ORAL DEPOSITION OF
CORPORATE REPRESENTATIVE OF STANLEY CONSULTANTS, INC.

TO ANY SHERIFF OR CONSTABLE OF THE STATE OF TEXAS:

This subpoena is to be served on the following person, who has been summoned to appear as a
witness at the insistence of Environmental Defense Fund, Inc.:

Corporate Representative of Stanley Consultants, Inc.

6836 Austin Center Boulevard, Suite 350

Austin, TX 78731

CORPORATE REPRESENTATIVE OF STANLEY CONSULTANTS, INC, YOU ARE
COMMANDED to appear and give testimony, as a witness in the above-styled proceeding now
pending before the Texas Commission on Environmental Quality, at a deposition at the
following time and place: :

10:00 A.M. ON WEDNESDAY, MARCH 14, 2012

MCELROY, SULLIVAN & MILLER, LLP

1201 SPYGLASS DRIVE, SUITE 200

AUSTIN, TX 78746

YOU ARE FURTHER COMMANDED to produce, at the time the deposition is taken, and to
permit the inspection and copying of, all books, records, papers, emails, facsimiles, text
messages, communications, documents or other objects in the possession, custody or control of
Stanley Consultants, Inc. referring or related to (1) the design or preparation of White Stallion
Energy Center LLC’s Site Plan 4, including the location of emission points; (2) the timing of the
decision to design or prepare Site Plan 4; (3) the calculation or determination of emission rates
related to Site Plan 4; and (4) any dispersion modeling or analysis of the emission impacts
related to Site Plan 4, including all modeling input and output files.

Issued at Austin, Texas on this the day of , 2012,

Texas Commission on Environmental Quality




RETURN OF SUBPOENA
I certify that I served this Subpoena by delivering a true and correct copy to Corporate

Representative of Stanley Consultants, Inc. at _ o’clock _.m.on , 2012
Signature
Typed or Printed Name




