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BAY CITY, MATAGORDA COUNTY ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S BRIEF ON REMAND
BEFORE THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY:

COMES NOW the Executive Director (ED) of the Texas Commission on Environmental
Quality (TCEQ or Commission) and files this Brief on Remand and in support thereof shows the
following:

I. PROCEDURAL HISTORY.

In the matter of Environmental Defense Fund, Inc. v. Texas Commission on
Environmental Quality, Cause No. D-1-GN-11-000011, in the 261st Judicial District of Texas,
Environmental Defense Fund, Inc. (EDF) filed its Motion for Remand under APA §2001.175(c).
Following the briefing by the parties, the district court heard oral argument on May 24, 2011. On
June 20, 2011, the district court issued an order remanding the matter back to the TCEQ for the
taking of additional evidence (Order). White Stallion Energy Center, LLC (WSEC) and the TCEQ
filed and briefed petitions for writs of mandamus which were ultimately denied by the Texas
Supreme Court on December 16, 2011.} Therefore, the remand order of the district court is now

before the Commission.

1 In Re Texas Commission on Environmental Quality, Case No. 11-0622 (Tex. - December 16, 2011).
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I1. STATUTORY AND RULE AUTHORITY.

This matter was remanded to the Commission by the district court pursuant to TEX.
Gov'T CoDE § 2001.175(c). That statute provides that the district court can order additional
evidence be taken before an agency, if upon application by a party to submit additional evidence,
the court is “...satisfied that the additional evidence is material and that there were good reasons
for the failure to present it in the proceeding before the state agency... 7

The Texas Clean Air Act (TCAA) provides the Commission with the legal authority to call
and hold evidentiary hearings.3 In doing so, the Commission has the authority to administer
oaths, receive evidence, issue subpoenas, and make findings of fact and decisions related to the
administration of the TCAA and TCEQ rules. The TCAA also authorizes the Commission to
delegate this authority to hold a hearing to one or more commissioners, the executive director,
Or one or more commission employees.4 Separately, the Texas Water Code allows the
Commission to delegate to an administrative law judge (ALJ) of the State Office of
Administrative Hearings “the responsibility to hear any matter before the commission... 0

TCEQ rules provide for an evidentiary hearing to be held before one or more
commissioners and that Chapter 80 of TCEQ rules would apply to such a proceeding.6 With

respect to delegation to SOAH, § 80.6 sets out the procedure for referring a matter to SOAH and

specifies that only issues referred by the commission may be considered in the hearing.7

TeEX. Gov'T CODE § 2001.175(c).

TEX. HEALTH & SAFETY CODE § 382.029.
TEX. HEALTH & SAFETY CODE § 382.030
TEX. WATER CODE § 5.311.

30 Tex. ADMIN. CODE § 10.8.

30 TExX. ADMIN. CODE § 80.6(d).
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111. PROCEDURAL ASPECTS OF THE REMAND.

Given the above noted statutes and rules, the Commission has the authority in both
statute and rule to either hold a hearing to take additional evidence consistent with the district
court’s Order, or refer the matter to SOAH to take such evidence. If the Commission refers the
matter to SOAH, the Commission has the authority to identify the issues for the hearing before
the ALJ. In either instance, TCEQ rules provide that the burden of proof is on the moving party
by a preponderance of the evidence.® In a contested case hearing on an application for an air
authorization, the applicant is the moving party and carries the burden of proof to demonstrate
that the application meets all the relevant requirements of state and federal statutes and rules.
However, in the remand proceeding before the commission, the moving party is EDF. Therefore,
TCEQ rules provide for EDF, as the moving party, to open and close and present evidence to
meet its burden of proof.9 Given these circumstances, the conforming adjustment to the TCEQ
rules on order of presentation would have EDF presenting its additional evidence under the
standards in TEX. Gov'T CODE § 2001.175(c), followed by the applicant, the public interest
counsel, and the executive director.’® Furthermore, as noted in the next section of this brief on
Scope of the Remand, beyond the actual October 25, 2010 site plan discussed in the May 24,
2011 hearing, any additional evidence must meet the two requirements in § 2001.175(c),
specifically, that the evidence is material, and there are good reasons why the evidence was not
considered before the agency.11 Therefore, it would be permissible for the agency to consider the

matter entirely by written submission. 12 In the alternative, it would also appear permissible for

8 30 TEx. ADMIN. CODE § 80.17(a).
% 30 TEX. ADMIN. CODE § 80.117.
19 5ee 30 TEX. ADMIN. CODE § 80.117(b).

Y san Diego Indep. Sch. Dist. v. Central Educ. Agency, 704 S.W.2d 912, 914 (Tex. App. — Austin 1986,
reh. denied)

A somewhat analogous process would be motions for summary disposition pursuant to 30 TEX. ADMIN.
CoDE § 80.137.
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the Commission to provide for a limited discovery opportunity, in order to put the evidence for
which this matter was remanded into a meaningful context. 13
111. SCOPE OF THE REMAND.

The first provision of the district court’s order states that “...pursuant to Texas
Government Code § 2001.175(c), this matter be remanded for the taking of additional evidence
on the October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of Engineers
(“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit application under applicable

law.” 14

Therefore, by the specific terms of the order, the scope of the remand hearing is limited
to Site Plan 4 and its impacts on WSEC's air permit application. Beyond the actual document
that is Site Plan 4, any further evidence the moving party offers must meet the requirements in
the statute and the moving party must make a showing, specifically, that the additional evidence
is material and that there were good reasons for the failure to present the evidence before the
agency.™

With respect to Site Plan 4 and any other additional evidence, the ED maintains the
same position since the contested case hearing, which is that the air permit application
submitted to the TCEQ, reviewed by the ED staff, and upon which the draft permit was
predicated, has not changed. The Air Permits Division considers whether the representations
made by the applicant in its air permit application will meet the requirements of the Federal and

Texas Clean Air Acts. Furthermore, when reviewing an air permit application, the Air Permits

Division is not required to, and does not consider, the entire universe of permits or other

13 \while the San Diego opinion supports the proposition that the district court must be satisfied the
additional evidence meets the two requirements of the statute, the district court in this matter did not
foreclose the possibility of additional discovery. Transcript of Oral Argument on Motion to Remand,
Cause No. D-1-GN-11-000011, May 24, 2011, at 114:14-17 (THE COURT: ... “My point about that is, if
there is to be discovery, it could be — if it's remanded to the ALJ, they can decide what to do with it. I don'’t
have to decide that.”), and 114:24-115:1 (THE COURT: ... “What you do about that new evidence, what
more evidence you might need, whether you need additional discovery is not for me to decide.”)

14 Order, 11, p. 2.

1% 5ee . 11, supra.
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authorizations the applicant is required to obtain, whether local, state or federal, before
approving the air quality authorization. It is irrelevant to the validity of the air authorization
whether the applicant submits conflicting information in other media applications. The relevant
issue is whether the facility is built as specified in the air application or, if not, the necessary

conforming changes16 are subsequently made to the air application or authorization, the process
for which is found in TCEQ rules.’

IV. CONCLUSION
Based on the foregoing, the Commission has the authority to consider the remand or refer the
matter to SOAH. The ED maintains his position that the air permit application submitted to the
TCEQ, reviewed by the ED staff, and upon which the draft permit was predicated, has not
changed. Therefore, the air quality authorization issued by the Commission remains valid

subject to the underlying appeal.

18 \while not an issue in briefing and argument at the district court, for completeness, the ED notes that
the extent of those conforming changes may result in an enforcement action.

730 Tex. ADMIN. CoDE 8§ 116.116 includes the rules regarding, among other things, representations and
conditions, permit amendments, and permit alterations. It is common for air quality permits to include a
special condition that requires submission of final plans and engineering specifications not later than
thirty days prior to start up. In 2008 and 2009, the commission and ultimately the district court,
respectively, upheld a permit alteration that was submitted to comply with a similar permit special
condition. In the matter of the Application of Sandow Power Company, LLC for TCEQ Air Quality
Permit No. 48437, a motion to overturn the Commission’s decision to issue the permit was overruled by
operation of law on September 5, 2008. Neighbors for Neighbors and Public Citizen, Inc. v. Texas
Commission on Environmental Quality, Cause No. D-1-GN-08-002283, in the 353rd Judicial District,
Final Judgment, November 25, 2009.
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Respectfully submitted,

Texas Commission on Environmental Quality
Mark R. Vickery, P.G., Executive Director

Stephanie Bergeron Perdue, Deputy Director
Office of Legal Services

Robert Martinez, Director
Environmental Law Division

T

Booker Harrison, Senior Attorney
SBOT No. 00793910

(512) 239-4113
Booker.harrison@tceg.texas.gov
Betsy Peticolas, Staff Attorney
Environmental Law Division
SBOT No. 24070040

(512) 239-1439
Betsy.peticolas@tceq.texas.gov
P.O. Box 13087, MC 173
Austin, Texas 78711-3087

REPRESENTING THE EXECUTIVE DIRECTOR
OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY



CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing has been served on the following by the

method indicated on this 23rd day of January 2012.

e

Booker Harrison, Senior Attorney
Betsy Peticolas, Staff Attorney
Environmental Law Division
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For the Environmental Defense Fund

Via E-mail

Tom Weber

Greg Friend

Paul Tough

McElroy, Sullivan, & Miller L.L.P.

P.O. Box 12127

Austin, TX. 78711

Phone: (512)327-8111

Facsimile: (512) 327-6566

E-mail: tweber@msmtx.com
gfriend@msmtx.com
ptough@msmstx.com

For the Applicant

Via E-mail

Eric Groten

Vinson & Elkins, L.L.P.

2801 Via Fortuna, Suite 10

Austin, Texas 78746-7658

Phone: (512) 542-8709

Facsimile: (512) 236-3272

E-mail: egroten@velaw.com

For the Office of Public Interest Counsel
Via E-mail

Scott Humphrey

Texas Commission on Environmental
Quality

P.O. Box 13087

Austin, Texas 78711-3087

Phone: (512) 239-0574

Facsimile: (512) 239-6377

E-mail: shumphre@tceg.state.tx.us

For the Environmental Defense Fund
Via E-mail

Pete Schenkkan

Graves, Dougherty, Hearon & Moody
401 Congress Avenue, Suite 2200
Austin, Texas 78701

Phone: (512) 480-5734

For the Sierra Club and No Coal Coalition
Via E-mail

llan Levine

Gabriel Clark-Leach
Environmental Integrity Project
1303 San Antonio Street, Suite 200
Austin, Texas 78701

Phone: (512) 637-9477

Facsimile: (512) 584-8019

E-mail:
ilevin@environmentalintegrity.org

For the Office of the Chief Clerk
Via E-filing

Bridget Bohac

Chief Clerk

Office of the Chief Clerk

TCEQ MC-105

12110 Park 35 Circle, Bldg. F
Austin, TX 78753

Phone: (512) 239-3300
Facsimile: (512) 239-3311
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For the TCEQ

Via Inter-Agency Mail

Nancy Olinger

Cynthia Woelk

Assistant Attorneys General

Office of the Attorney General of Texas
Environmental Protection Section

P.O. Box 12548, Capitol Station (MC-018)
Austin, TX 78711-2548

Phone: (512) 463-2012

Facsimile: (512) 320-0052
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