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TO THE HONORABLE COMMISSIONERS AND GENERAL COUNSEL TROBMAN:

COMES NOW Sierra Club and offers this brief concerning the procedure and scope of
remand required to comply with Judge Livingston’s order (“Remand Order”) in the above-
referenced matter, as requested by the Office of General Counsel in its January 13, 2012 letter.

I Introduction and Summary

On October 19, 2010 the Texas Commission on Environmental Quality (“TCEQ” or
“Commission™) issued an order approving White Stallion Energy Center, LLC’s (“White
Stallion™) application for preconstruction permits to construct a large coal and petroleum coke-
fired power plant in Matagorda County, Texas. Sierra Club and the Environmental Defense
Fund (“EDFE”) both filed motions for rehearing, which were overruled by operation of law. On
December 6, 2010, EDF filed a motion requesting that the Commission reopen the record, extend
the time for filing a supplemental motion for rehearing, and extend the time for consideration of
motions for rehearing, EDF filed this motion in response to new information it received after the
deadline for submitting a moﬁon for rehearing had passed regarding the site plan for the White
Stallion facility. Specifically, EDF learned that shortly after the Commission issued its order
granting White Stallion’s air permits, White Stallion submitted a new site to the Army Corps of

Engineers in support of an application for a wetlands dredge-and-fill permit. This new site plan



was plainly inconsistent with the sité plan that White Stallion had submitted to the Commission
as part of its air permit application, which White Stallion testified it “fully and completely”
intended to build. The Commission did net respond to EDF’s motion.

EDF then filed a Motion for Remand under Tex. Gov't Code § 2001.175(c) with the
Travis County District Court based on its concern that the Commission had failed to properly
consider White Stallion’s new site plan and that the public had been deprived of its opportunity
to a full hearing on the plant that White Stallion intends to build. The District Court issued the
Remand Order granting EDF’s Motion. White Stallion and the Commission unsuccessfully
challenged the District Court’s Remand Order, first with the Third Court of Appeals and then
with the Texas Supreme Court.

On January 13, 2012, the TCEQ’s Office of General Counsel requested briefs from
parties to the White Stallion matter addressing questions arising from the District Court’s
Remand Order. As EDF argues in its Brief on Remand, the Commission should withdraw i;cs
order granting White Stallion’s air permits and require White Stallion to re-file its application as
Tex. Health & Safety Code § 382.0291(d) provides. .Anything short of this will fail to give full
effect to the Remand Order and the requirements of the federal Clean Air Act. However, if the
Commission decides that further development of the record is necessary before it can find that
the requirements of § 382.0291(d) have been triggered, the most efficient and effective way for
the Commission to proceed is to: 1)} nullify the administrative order granting White St.a,llion’s air
perrnitsj 2) reopen the White Stallion administrative record; 3) refer the matter back to SOAH for
a contested cas.e (with post-hearing briefing) on issues relating to rWhite Stallion’s new site plan;
4) direct SOAH administrative law judges to write a proposal for decision, with proposed

findings of facts and conclusions of law on issues and evidence presented at the hearing; and 5)



decide, at a regularly scheduled agenda, whether White Stallion’s permit may be issued in light
of the record as supplemented during the remand proceedings.

However the Commission decides to proceed, Protestants must have an opportunity to
meaningfully participate in the Commission’s evaluation of the plant White Stallion actually
indents to build. 30 Tex. Admin. Code § 80.115(a); Remand Order at 1.

IL. Brief on Remand

A. Nullification is required by the Court’s Order and the Clean Air Act

The Remand Order requires public participation.  Remand Order at 1. Construction of a
major stationary source subject to the Prevention of Significant Deterioratioﬁ provisions of the
Clean Air, like the proposed White Stallion Energy Center, may not commence until after the
public is offered such an opportunity. See, e.g., 42 U.S.C. § 7470(5).

The Commission cannot give full effect to the Remand Order without nullifying its
previous decision. The Commission cannot meaningfully reconsider its decision to authorize
construction of the White Stallion facility, and any public notice, comment, or hearing would be

superfluous, so long as the original Commission Order granting the Final Permit remains in

effect.
B. Motions for Rehearing
While the Commission has not promulgated a rule that expressly establishes the
procedure required to comply with Tex. Gov’t Code § 2001.175(c) remand orders in cases such
as this, the Commission’s rule concerning motions for rehearing establishes a process for
considering issues like those raised by EDF in its motion for remand. 30 Tex. Admin. Code §
80.272(d)2). The Remand Order may reasonably be read as reversing the Commission’s failure

to grant EDF rehearing on issues related to White Stallion’s revised site plan.



30 Tex. Admin. Code § 80.272 requires parties to file a motion for rehearing to preserve
appeal from the Commission’s decision after in a matter that has been the subject of a contested
case hearing. If a party files a motion for rehearing, the Commission may grant that motion, in
whole or in part, and remand the case for further proceedings necessary to supplement the record
or correct legal errors. When the Commission grants a motion for rehearing, even if the motion
is only granted in part, the Commission decision or order that is the subject of the motion is
nullified. Id.

In this case, parties were denied the opportunity to timely request rehearing on the issue
of White Stallion’s new site plan, because evidence of the site plan was not made available until
after the deadline for filing motions .for rehearing had passed. When EDF became aware of
White Stallion’s revised site plan, it filed a motion requesting leave to late file a supplemental
motion for rehearing, as allolwed by 30 Tex. Admin. Code § 80.272(¢). The Commission did not -
grant EDF’s request. On appeal to state district court, EDF filed a motion for remand under Tex.
Gov't Code § 2001.175(c). This motion explained why evidence relating to White Stallion’s
new site plan should have been considered by the Commission before it authorized construction
of the White Stallion facility. Tlﬁs is the same evidence that EDF sought leave to address in a
supplemental motion for rehearing. The Court granted EDF’s motion for remand, because
further development of the record is necessary to comply with public participation requirements. -
Order at 1.

Thus, the Court’s Remand Order addresses the same issue that EDF would have raised in
a supplemental motion for rehearing had the Commission granted EDF leave to file it. The
Remand Order dictates that proceedings before the Commission and SOAH be reopened, so that

parties may offer additional evidence and the Commission may consider this evidence and



modify its previous findings and decistons in ligﬁt of that evidence as the law requires. Remand
Ordér at 2. Such additional process would also have been required had the Commission granted
a motion for rehearing on White Stallion’s new site plan. Because the Remand Order addresses
the same kind of problem the Commission’s motion for rehearing rule addresses and offers the
same kind of remedy that the Commission’s motion for rehearing rule affords, the TCEQ should
look to that rule to determine how to proceed in light of the Remand Order.

Moreover, the Remand Order is essentially a reversal of the Commission’s failure to
grant rchearing on White Stallion’s new site plan. EDF informed the Commission that new
evidence had come to light that should be considered before the Order authorizing construction
of the White Stallion facility became final. EDF requested leave to file a motion for rehearing
based on this evidence. The Commission could have granted EDF’s request and reopened the
hearing to consider evidence related to White Stallion’s new site plan, but chose not to. The
Remand Order effectively reverses the Commission’s failure to act. Accordingly, it would be
expedient and appropriate for the Commission to treat the Remand Order as granting a request
for rehearing and proceed according to the requirements of 30 Tex. Admin. Code § 80.272(d)(2).

C. Proper Scope of Remand

The Remand Order requires the Commission to take and consider new evidence
concerning the site plan White Stallion submitted to the Corps on October 25, 2010 and its
impacts on White Stallion’s air permit application under applicable law. Remand Order at 1-2.
There is sufficient evidence before the Commission to find that White Stallion has amended its
application in violation of Tex. Health & Safety Code § 382.0291(d). The Commission should
make this finding and require White Stallion to resubmit its entire application. However, if the

Commission fails to require White Stallion to resubmit its entire application based on the record



currently before it, parties must be allowed discovery regarding the timing of White Stallion’s
development of its new site plan and an opportunity to present evidence concerning White
Stallion’s possible withholding of information concerning its changed site plan to circemvent §
382.0291(d).

Additionally, however the Commission decides to proceed, new modeling must be
conducted to determine whether emissions from the White Stallion facility, as described in the
new site plan submitted to the Corps, will comply with applicable laws, including 40 C.F.R. §
52.21(k). |

III. Coenclusion

Sierra Club respectfully requests that the Commission reqﬁire White Stallion resubmit its
air permit application consistent with § 382.0291(d). In the alternative, Sierra Club requests that
t__he Commission nullify its October 19, 2010 order granting White Stallion’s application, and

‘remand the matter to the State Office of Administrative Hearings for consideration of issues
raised in the Remand Order.

Respectfully Submitted,
ENVIRONMENTAL INTEGRITY PROJECT

Gabriel Clark-Leach

Texas Bar No. 24069516

1303 San Antonio Street, Suite 200
Austin, Texas 78701

Phone: 512-637-9477

Fax: 512-584-8019

ATTORNEY FOR PROTESTANT
SIERRA CLUB



CERTIFICATE OF SERVICE

This is to certify that on this the 23™ day of January, 2012, the foregoing document has been
served by hand-delivery, email, facsimile or U.S. Mail to the addressees listed below:

Nancy Olinger, Assistant Attorney General
Cynthia Woelk, Assistant Attorney General
Office of the Attorney General
Environmental Protection Section

P.0O. Box 12548, Capitol Station (MC-018)
Austin, Texas 78711-2548

Phone: 512/463-2012

Fax: 512/320-0052

Thomas M. Weber

Paul R. Tough

McElroy, Sullivan & Miller, LLP
P.0O. Box 12127

Austin, Texas 78711

Phone: 512/327-8111

Fax: 512/327-6566

Eric Groten

Vinson & Elkins

2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568
Phone: 512/542-8400

Fax: 512/542-8612

Stephanie Bergeron Perdue
TCEQ Legal Division (MC-218)
P.O. Box 13087

Austin, Texas 78711-3087
Phone: 512/239-0600

Fax: 512/239-0606

Blas Coy

Scott Humphrey

TCEQ Office of Public Interest-Counsel (MC-103)
MC 103

P.O. Box 13087

Austin, Texas 78711-30687

Phone: 512/239-6363

Fax: 512/239-6377



Docket Clerk

TCEQ Office of the Chief Clerk (MC-105)
P.O. Box 13087

Austin, Texas 78711-3087

Phone: 512/239-3300

Fax: 512/239-3311




	SC Brief on Remand.pdf
	final page



