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ENVIRONMENTAL DEFENSE FUND, INC.’S
BRIEF ON REMAND

TO THE HONORABLE COMMISSIONERS AND GENERAL COUNSEL TROBMAN:

COMES NOW Environmental Defense Fund, Inc. (“EDF”) and files this Brief on
Remand, and would respectfully show the following:

I. INTRODUCTION & SUMMARY:

On October 19, 2010, the Texas Commission on Environmental Quality (“TCEQ” or
“Commission™) issued a Final Order granting air quality permits to applicant White Stallion
Energy Center, L.L.C. (“White Stallion™ or “Applicant™} for construction of a 1,320 megawatt
coal and petroleum coke-fired power plant. The Final Order hinges in large part on air
dispersion modeling performed by the Applicant to demonstrate compliance with federal and
state air quality requirements.

The modeling presented at the air permit hearing was based on a specific site plan (“the
Air Permit Site Plan™), submitted as part of White Stallion’s application, that White Stallion’s
CEO testified was #he site plan White Stallion “fully and completely” intended to build. Despite
this sworn testimony, White Stallion subsequently prepared and ultimately filed a new and
different site plan for the very same power plant with the U.S. Army Corps of Engineers (“the

Corps™) in support of a wetlands dredge-and-fill permit application. This new site plan was dated



a mere six days after TCEQ issued its Final Order (the “October 25™ Site Plan” or “Site Plan 4”)

and moved 73 out of 84 emissions points used by White Stallion in its air dispersion modeling.

After obtaining a copy of the October 25™ Site Plan via a Freedom of Information Act
(“FOIA”) request filed with the Corps, EDF filed a Motion for Remand Under APA §
2001.175(c) with the Travis County District Court. See Attachment I, EDF’s Motion for
Remand. EDF’s motion sought remand to allow the taking of additional evidence on the October
25" Site Plan. The District Court granted EDF’s motion. See Attachment II, Remand Order.
Both White Stallion and TCEQ then challenged the District Court’s Remand Order by filing
petitions for writ of mandamus first with the Third Court of Appeals and subsequently with the
Texas Supreme Court. Each Court in turn respectively denied White Stallion’s and TCEQ’s
petitions. TCEQ’s Office of General Counsel then requested briefing on the “procedural aspects
and the scope of the remand” to comply with the Remand Order. Meanwhile, since issuance of
the Remand Order, the Corps issued White Stallion its wetlands permit based on the October 25M
Site Plan—thus confirming that White Stallion has no intention of building the power plant as
depicted in its air permit application.

The public (including EDF) is entitled to notice and an opportunity for a full evidentiary

hearing on the plant White Stallion actually intends to build. Anything short of a full

evidentiary hearing makes a mockery of the air permitting process and encourages parties to
circumvent the federal Clean Air Act (“FCAA”), Texas Clean Air Act (“TCAA”), TCEQ rules,
and constitutional due process., Given the wholesale changes to the site plan, the Commission
must require that the Applicant resubmit its application as required pursuant to Texas Health &

Safety Code § 382.0291(d).' At the very least, this matter should be remanded to the State

I As discussed below, the Remand Order makes no direct mention of § 382.0291(d). But the Remand Order also
does not preclude TCEQ from requiring the Applicant to comply with the plain language of § 382.0291(d).
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Office of Administrative Hearings (*SOAH™) for a full evidentiary hearing, including
appropriate discovery and for the taking of additional evidence on the issues identified by the
District Court in the Remand Order. Specifically, additional evidence should be taken on: (1) the
October 25™ site plan submitted by White Stallion to the Corps; and (2) on that site plan’s
“impacts on WSEC’s TCEQ air permit application under applicable law.” See Attachment II,
Remand Order.

II. BACKGROUND:

1. In September 2008, White Stallion filed an application for federal and state air quality
permits which included a site plan showing the location of various facilities and equipment that
will be sources of air pollutant emissions. Randy Bird, White Stallion’s Chief Operating Officer,
signed the application and certified that the “facts included in the application” including the Air
Permit Site Plan were “irue and cotrect.” Attachment I, Exhibit A, Tab 2. In December 2008
and again in February 2009, White Stallion supplemented its application with an “Air Quality
Modeling Analysis” which analyzed air quality impacts as required under 40 CFR §52.21(k), an
EPA rule incorporated into TCEQ’s air quality rules.? Attachment I, Exhibit A, Tab 3.

2. The air quality impacts analysis required under 40 CFR §52.21(k) is the core
demonstration that an applicant must make to be entitled to an air permit. White Stallion’s air
quality impacts analysis and supporting modeling were based only on the now outdated Air

Permit Site Plan. Attachment I, Exhibit A, Tab 3 at White Stallion Exhibit 103, p. 15 of 515.

3. In February 2010, two Administrative Law Judges (“ALJs”) from SOAH conducted an

cvidentiary hearing on White Stallion’s air permit application.

> See 30 TAC § 116.160(c)(2)(B).



4, At the outset of the hearing, EDF introduced evidence showing that White Stallion’s
sworn and certified application for a wastewater discharge permit, filed with the TCEQ’s Water
Quality Division in February 2009, and its sworn application for a wetlands permit, filed with the
Corps in September 2009, included site plans that were different from White Stallion’s
September 2008 Air Permit Site Plan, even though all three plans were for the same power plant,
Attachment I, Exhibit B, pp. 11-12. When the site plans submitted to the Water Quality Division
and the Corps were compared to the Air Permit Site Plan, the evidence showed that more than 20
emissions points were at different locations. Attachment I, Exhibit C, pp. 148-154.

5. Despite the fact that these subsequently filed site plans were different than and conflicted
with the Air Permit Site Plan, White Stallion’s CEO Frank Rotondi testified on cross
examination:

It is my testimonj that we have submitted a site plan in the air application for this

project to which we are fully and completely prepared to build this project in
every respect.

Attachment 1, Exhibit B, p. 12; Exhibit C, p. 77. Mr. Rotondi further testified that the only site
plan that had been approved by White Stallion’s so-called “development committee™ was the Air

Permit Site Plan.® Attachment I, Exhibit B, p.12; Exhibit C, p. 88-90.

6. EDF also introduced e-mails dated January 2009 among White Stallion’s consultants and
management that discussed further revisions to the site plan to minimize impacts to wetlands.

Attachment I, Exhibit A, Tab 4. These e-mails, exchanged more than a year before the contested

* Both Mr. Rotondi and Mr. Bird (who signed both of the sworn and certified applications filed with TCEQ's Water
Quality and Air Permit Divisions respectively) are on White Stallion’s so-called “development committee.”
Attachment 1, Exhibit B, p. 12.



case held on the air permit application, acknowledged that these changes “may affect the

wastewater permit and the air dispersion modeling.” Id.

7. Based on this evidence, EDF moved to dismiss or alternatively remand White Stallion’s
application to TCEQ pursuant to § 382.0291(d) of the Texas Health & Safety Code. Attachment

I, Exhibit C, pp. 6-9. Section 382.0291(d) provides:

(d) An applicant for a license, permit, registration, or similar form of permission
required by law to be obtained from the commission may not amend the
application after the 31st day before the date on which a public hearing on
the application is scheduled to begin. If an amendment of an application
would be necessary within that period, the applicant shall resubmit the
application to the commission and must again comply with notice
requirements and any other requirements of law or commission rule as though
the application were originally submitted to the commission on that date.

Tex. Health & Safety Code Ann. § 382.0291(d). EDF argued that White Stallion’s subsequent
site plans, filed under sworn certification and subject to criminal penalty, constituted an
amendment to the Air Permit Site Plan or showed at least that an “amendment to the application
would be necessary.” EDF further argued that EDF and the public were entitled to notice,
comment, and an opportunity for hearing on the power plant that White Stallion actually

intended to build, which was unclear at that time,

8. The ALIJs denied EDF’s motion. In doing so, the ALJs expressed concern with White
Stallion’s changing site plans but expressly relied on White Stallion’s CEO’s sworn testimony

that White Stallion was “fully willing to comply in every respect with construction of this project

1 The following persons were included in this email chain: White Stallion CEO Frank Rotondi who testified at the
air permit hearing in support of the application; Larry Shell, Vice President & Sr. Project Manager for Stanley
Consultants, Inc. (the firm that designed and engineered the proposed plant) who testified as an expert in support of
the Application; Joe Kupper, air dispersion modeler with the RPS Group who testified as an expert at the hearing in
support of the Application; Shanon DiSorbo, consultant with RPS Group who testified as an expert at hearing in
support of the Application; and Scolt Jecker, wetlands consultant who prepared White Stallion’s wetlands
application filed with the Corps. Attachment I, Exhibit A, Tab 4.
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according to [the air permit] site layout.” Attachment I, Exhibit C, pp. 77-78. As the ALJs state

in their Proposal for Decision (PFD):

Mr. Rotondi testified that WSEC intended to build the facility as stated in this [the
air] application. Although we were concerned about WSEC’s actions in filing
other site plans, we concluded that those actions did not change the facts that led
the Commission to refer this case to SOAH. If WSEC intended to build the
proposed facility as shown in the site plan in this application, then
Protestants’ concerns did not rise to the level of a legal basis for continuing
the hearing.

Attachment I, Exhibit B, p. 13-14 (emphasis added).

9. Tollowing a six-day evidentiary hearing, the ALJs recommended that TCEQ deny White
Stallion’s application on grounds other than the multiple-site-plan issue. However, on October
19, 2010, TCEQ issued the Final Order granting White Stallion’s air permit application.
Attachment I, Exhibit A, Tab 1. On November 10, 2010, EDF then filed its motion for

rehearing.

10. On December 2, 2010, EDF received documents in response to a FOILA request filed
with the Corps. Aftachment I, Exhibit A, Tab 6. These documents showed that, on or about
October 25, 2010, within six_days of TCEQ issuing the Final Order, White Stallion had revised
its wetlands permit site plan. 74 White Stallion then filed this revised site plan (i.e. the October
25M Site Plan) with the Corps in November 2010. As EDF’s expert air dispersion modeler,
Roberto Gasparini, Ph.D., attested in support of EDI”’s Motion for Remand, the October 25™ Site
Plan is materially different from the Air Permit Site Plan and moves 73 of the 84 emissions
points modeled by White Stallion in the air permit proceeding. Attachment I, Exhibit D, 77

Sixty-four (64) of the 73 relocated emissions points moved 100 meters or more and at least two

% Non-substantive changes were made to Exhibits D and D-1 in May of 2011 to correct typographical errors in the
affidavit and a copying error with Exhibit D-1. These new exhibits are behind the “Revised Exhibits” tab of
Attachment I to this brief.



moved more than 750 meters, Id  Dr. Gasparini further testified that: “In order to determine
whether the plant as depicted in the October 2010 Site Plan complies with applicable air quality
standards, it is necessary to verify the location of the emissions sources and perform new air
dispersion modeling.” Attachment I, Exhibit D, § 9. TCEQ and White Stallion presented no

evidence in the District Court challenging Dr. Gasparini’s affidavit.

11. On December 6, 2010, EDF filed with TCEQ a motion to reopen the record, extend the
time for filing a supplemental motion for review, and extend the time for motions for rehearing.
By letter dated December 17" TCEQ stated that EDF’s motion for rehearing had been overruled
by operation of law on December 8% but TCEQ did not rule on, or even mention, EDF’s motion

to reopen the record based on this newly discovered evidence.

12. EDF then filed an administrative appeal with the Travis County District Court and filed
its Motion for Remand. Afier oral argument on the motion, the District Court granted EDI”’s
motion and ordered a remand for the taking of additional evidence stating that: the additional
evidence was material; there were good reasons why it was not presented before SOAH and
TCEQ in the air permit proceedings; and absent granting the motion, the “public would not be
afforded meaningful participation in the [air] permit application review process.” Attachment II,
Remand Order. Specifically, that Court stated that additional evidence should be taken on: (1)
the October 25" site plan submitted by White Stallion to the Corps; and (2) on the site plan’s

“impacts on WSEC’s TCEQ air permit application under applicable law.”

13. TCEQ and White Stallion then challenged the Court’s Remand Order and filed petitions

for writs of mandamus with the Third Court of Appeals, which denied the petitions. Both White



Stallion and TCEQ then filed petitions with the Texas Supreme Court seeking writs of

mandamus. Like the Third Court of Appeals, the Supreme Court denied the petitions.

14. Meanwhile, on or about October 4™, 2011, the Corps granted White Stallion its wetland

permit based on what appears to be the October 25™ Site Plan. ©

II1. BRIEF ON REMAND:

A. TCEQ Should Require that White Stallion Resubmit Its Application Under
TCAA § 382.0291(d).

Texas Health & Safety Code § 382,0291(d) provides that an applicant “may not amend
the application after the 31* day before the date on which a public hearing on the application is
scheduled to begin.” If an amendment “would be necessary,” the applicant must “resubmit the

application” to TCEQ and restart the public notice clock.

Moving 73 out of 84 emissions points by itself clearly requires that White Stallion
perform new modeling and resubmit its application pursuant to § 382.0291(d). That change,
moreover, requires a full hearing on whether White Stallion deliberately sought to circumvent §
382.0291(d). Plans for multi-billion dollar power plants are not changed on a whim. The
October 25™ Site Plan, dated six days after TCEQ signed its Final Order, must have taken weeks
if not months of detailed engineering work to complete. The timing of these changes in the face
of Mr. Rotondi’s sworn testimony that White Stallion was “fully and completely” prepared to
build the Air Permit Site Plan “in every respect” raises substantial questions about whether
White Stallion intentionally sought to circumvent § 382.0291(d) and/or whether White Stallion
knew of its plans to change the site plan but said nothing while TCEQ considered and ultimately

1ssued the Final Ordet.

® hitp://www.swg.usace.army.mil/whitestallion/whitestallion.asp
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To be clear, the Remand Order makes no mention of § 382.0291(d) but nor does the
Remand Order preclude compliance with it. The Remand Order orders remand for the taking of
additional evidence on the new site plan’s impacts on WSEC’s TCEQ air permit application
“under applicable law” — a term which encompasses § 382.0291(d). The Remand Order aside,
§ 382.0291(d) speaks for itself. Amendment is both warranted by the facts and required by the
plain language of the statute and other laws providing for the public’s right to notice of, an
oppottunity to comment on, and an opportunity fo contest, the plant White Stallion actually
intends to build. 42 U.S.C. § 7475; Tex. Health & Safety Code § 382.056; Tex. Gov’t Code §

2001.051. To date, the public has been denied that right.
B. Remand to SOAH.

Originally, White Stallion’s application was direct referred to SOAH. Pursuant to the
authority delegated them under TCEQ Rule 80.4, two SOAH ALJs presided over pre-hearing
discovery and a six-day evidentiary hearing. 30 Tex. Admin. Code § 80.4(a)(2) (stating “The
Commission delegates to SOAH the authority to conduct hearings designated by the
Commission™). In the event TCEQ decides not to require White Stallion to resubmit its
application under § 382.0291(d), it should remand to SOAH for discovery and a hearing on the
issues identified by the District Court in the Remand Order. Failure to hold a full evidentiary
hearing, with appropriate discovery, now would only result in reversal and remand for a full
hearing later. In the words of the Third Court of Appeals, “substantial evidence review on an
agency record is simply ‘not possible’ absent the opportunity to develop that record through a
contested-case or adjudicative hearing,” City of Waco v. Texas Commission on Environmental
Quality, 346 S.W.3d 781, 818 (Tex.App. — Austin 2011, pet pending), quoting Texas Depariment

of Ins. v. State Farm Lloyds, 260 S.W.3d 233, 245 (Tex.App. — Austin 2008, no pet.).
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Absent requiring the Applicant to resubmit its application under §382.0291(d),
remanding White Stallion’s air permit application to SOAH for the taking of additional evidence
consistent with the Remand Order best protects EDF’s due process rights and those rights
afforded EDF under the Texas Administrative Procedure Act, including the right to present
evidence and argument on each issue remanded for the taking of additional evidence. Tex. Gov’t
Code § 2001.051.7 Additionally, remanding White Stallion’s air permit application to SOAII is
consistent with TCEQ’s delegating to SOAH the authority to conduct hearings and consistent
with TCEQ’s own participation rules governing the rights of parties. Those rights include the
right to conduct discovery, present a direct case, cross-examine witnesses, make oral and written
arguments, and otherwise fully participate as a party to the proceeding. 30 Tex. Admin. Code §
80.115(a). Importantily, remanding to SOAI provides EDF with an opportunity for an

cvidentiary hearing on the plant White Stallion actually intends to build.

C. Scope of Remand.

The Remand Order sets out the scope of remand in terms of the issues for which
additional evidence is required; namely (1) the October 25" gite plan submitted by White
Stallion to the Corps; and (2) on the site plan’s “impacts on WSEC’s TCEQ air permit
application under applicable law.” As Dr. Gasparini’s unchallenged testimony points out, to
determine the impacts associated with the new site plan requires new dispersion modeling. This
iﬁ turn requires full discovery on the changes (o the site plan, on the impacts of those changes,

and on White Stallion’s ability to comply with applicable laws, including 40 CFR § 52.21(k).

7 See also Geeslin v. State Farm Lloyds, 255 S.W.3d 786, 802 (Tex.App. — Austin 2008) (“In an administrative
hearing, due process means that parties be afforded a full and fair hearing on disputed fact issues.”); /d. (“A full and
fair hearing includes the right to cross-examine adverse witnesses and to present and rebut evidence.”); Id. at 804 (A
party is “denied a full and fair hearing” if the agency “denie[s] the discovery it requested.”).
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IV. CONCLUSION:
EDF respectfully requests that TCEQ require the Applicant to comply with

§ 382.0291(d). Absent that, EDF requests that TCEQ remand to SOAH for discovery and

hearing on the issues raised in the Remand Order.

Respectfully submitted,
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CAUSE NO. D-1-GN-11-000011

ENVIRONMENTAL DEFENSE § IN THE DISTRICT COURT OF
FUND, INC., §
PLAINTIFF §
§
VS, § TRAVIS COUNTY, TEXAS
§
TEXAS COMMISSION ON §
ENVIRONMENTAL QUALITY, §
§
DEFENDANT § 261 JUDICIAL DISTRICT

EDE’S MOTION FOR REMAND UNDER APA §2001.75(c)

Environmental Defense Fund, Inc. (“EDF”) appeals a Final Order issued by the Texas
Commission on Environmental Quality (“TCEQ”) granting air quality permits to applicant White
Stallion Energy Center, L.L.C. (“White Stallion™) for construction of a 1,320 megawatt coal and
petroleum coke-fired power plant. The Final Order hinged on air dispersion modeling and
testimony on whether pollutant emissions from the proposed plant will comply with federal and
state air quality requirements,

The modeling presented at hearing by the parties was based upon a specific site plan
(“Air Permit Site Plan™) that White Stallion’s CEO testified was he site plan that White Stallion
actually intended to build. However, six days after TCEQ issued its Final Order, White Stallion
prepared and ultimately filed a new and different site plan for the same power plant in support of
a permit application submitted to the U.S. Army Corps of Engineers (“the Corps”). This new
site plan changes the location of 73 of the 84 pollutant emissions points used in the air dispersion
modeling upon which the Final Order was based.

EDF is entitled to notice and an opportunity for a hearing on the plant White Stallion

actually infends o build. EDT respeciiully requests that the Court remand this case under APA

§2001.175(c) to allow discovery on the new site plan and for the presentation of additional

evidence, including new modeling, in a contested case proceeding before SOAH.
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I.
BACKGROUND

1. The proposed power plant will be located along the Colorado River on an
approximately 1,200-acre tract, about eight (8) miles south of Bay City, in Matagorda County,
Texas, in an ecologically sensitive area known as the Columbia Bottomlands.

2. White Stallion is required to obtain federal and state air quality permits from the
TCEQ prior to building its power plant.! TCEQ’s authority to issue the federal permits at issue
in this case arises under a delegation of authority from the U.S. Environmental Protection

Agency (“EPA”) under the federal Clean Air Act.

3. In September 2008, White Stallion filed an application for federal and state air
quality permits which included a site plan showing the location of various facilities and
equipment that will be sources of air pollutant emissions. Randy Bird, White Stallion’s Chief
Operating Officer, signed the application and certified subject to criminal penalty that the “facts
included in the application” including the Air Permit Site Plan were “true and correct.” Exhibit
A, Attachment 2. In December 2008 and again in February 2009, White Stallion supplemented
its application with an “Air Quality Modeling Analysis” which analyzed air quality impacts as
required under 40 CFR §52.21(k), an EPA rule incorporated into TCEQ’s air quality rules.”

Exhibit A, Attachment 3.

' This is an administrative appeal of TCEQ’s October 19, 2010, Final Order in Docket No. 2009-0283-ATR
approving White Stallion’s applications for State Air Quality Permit 86088, Federal Prevention of Significant
Deterioration (“PSD”) Permit PSD-TX-1160, Hazardous Air Pollutant (“HATP") Permit HAP-28, and Plantwide
Applicability Limit (“PAL™) Permit PAL-26 (collectively the “Application”). Exhibit A, Attachment 1.

2 See 30 TAC § 116.160(c)2)(B).



4. The air quality impacts analysis required under 40 CFR §52.21(k) is the core
demonstration that an applicant must make to be entitled to an air permit.> White Stallion’s air
quality impacts analysis and supporting modeling were based only on the now outdated Air

Permit Site Plan. Exhibit A, Attachment 3 at White Stallion Exhibit 103, p. 15 of 515..

5. In February 2010, two Administrative Law Judges (“ALJs™) from the State Office
of Administrative Hearings (“SOAH”) conducted an evidentiary hearing on White Stallion’s air

permit application.

6. At the outset of the hearing, EDF introduced evidence showing that White
Stallion’s sworn and certified application for a wastewater discharge permit, filed with the
TCEQ’s Water Quality Division in February 2009, and its sworn application for a wetlands
permit, filed with the Corps in September 2009, included site plans that were different from
White Stallion’s September 2008 Air Permit Site Plan, even though all three plans were for the
same power plant. Exhibit B, pp. 11-12. When the site plans submitted to the Water Quality
Division and the Corps were compared to the Air Permit Site Plan, the evidence showed that
more than 20 emissions points were at different locations. Exhibit C, pp. 148-154.

7. Despite the fact that these subsequently filed site plans conflicted with the Air
Permit Site Plan, Frank Rotondi, White Stallion’s CEO, festified on cross examination:

It is my testimony that we have submifted a site plan in the air

application for this project to which we are fully and completely
prepared to build this project in every respect.

* In conducting this analysis, White Stallion ran an air dispersion model called AERMOD which predicts ambient
air quality impacts of various regulated air contaminants (including carbon monoxide (CO), nitrogen dioxide (NO5),
sulfir dioxide (S0O,), and particulate matter (PM)) for purposes of aftempting to demonstrate compliance with the
applicable National Ambient Air Quality Standards (“NAAQS™) and Prevention of Significant Deterioration
{(“PSD>} increment standards as required under the federal Clean Air Act and TCEQ rules.



Exhibit B, p. 12; Exhibit C, p. 77. Mr. Rotondi further testified that the only site plan that had
been approved by White Stallion’s so-called “development committee” was the Air Permit Site

Plan.” Exhibit B, p.12; Exhibit C, p. 88-90.

8. EDF also introduced e-mails dated January 2009 among White Stallion’s
consultants and management that discussed further revisions to the site plan to minimize impacts
to wetlands. Exhibit A, Attachment 4. These e-mails, exchanged more than a year before the
hearing on the merits in the air permit case, acknowledged that these changes “may affect the

wastewater permit and the air dispersion modeling.” Id.

9. Based on this evidence, EDF moved to dismiss or alternatively remand White
Stallion’s appHcation to TCEQ pursuant to Section 382.0291(d) of the Texas Health & Safety

Code. Exhibit C, pp. 6-9. Section 382.0291(d) provides:

(d) An applicant for a license, permit, registration, or similar form of permission
required by law to be obtained from the commission may mot amend the
application after the 31st day before the date on which a public hearing on
the application is scheduled to begin. If an amendment of an application
would be necessary within that period, the applicant shall resubmit the
application to the commission and must again comply with notice
requirements and any other requirements of law or commission rule as though
the application were originally submitted to the commission on that date.

Tex. Health & Safety Code Ann. § 382.0291(d). EDF argued that White Stallion’s subsequent

site plans, filed under sworn certification and subject to criminal penalty, constituted an

* Both Mr. Rotondi and Mr. Bird (who signed both of the swom and certified applications filed with TCEQ’s Water
Quality and Air Permit Divisions respectively) are on White Stallion’s “development committee.” Exhibit B, p. 12.

* The following persons were included in this email chain: White Stallion CEO Frank Rotondi who testified at the
air permit hearing in support of the application; Lairy Shell, Vice President & Sr. Project Manager for Stanley
Consultants, Inc. (the firm that designed and engineered the proposed plant) who testified as an expert in support of
the Application; Joe Kupper, air dispersion modeler with the RPS Group who testified as an expert at the hearing in
support of the Application; Shanon DiSorbo, consultant with RPS Group who testified as an expert at hearing in
support of the Application; and Scott Jecker, wetlands consultant who prepared White Stallion’s wetlands
application filed with the Corps. Exhibit A, Attachment 4,
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amendment to the Air Permit Site Plan or showed that an “amendment to the application would
be necessary.” BEDF further argued that EDF and the public were entitled to notice, comment,

and an opportunity for hearing on the power plant that White Stallion actually intends to build.

10.  The ALJs denied EDF’s motion. In doing so, the ALJs expressed concern with
White Stallion’s changing site plans, but expressly relied on White Stallion’s CEO’s sworn
testimony that White Stallion was “fully willing to comply in every respect with construction of

this project according to [the air permit] site layout.” Exhibit C, pp. 77-78. The ALIJs reasoned:

Mr. Rotondi testified that WSEC intended fo build the facility as stated in this
application. Although we were concerned about WSEC’s actions in filing other
site plans, we concluded that those actions did not change the facts that led the
Commission to refer this case to SOAH. If WSEC intended to build the
proposed facility as shown in the site plan in this application, then
Protestants’ concerns did mot rise te the level of a legal basis for continuing
the hearing.

Exhibit B, p. 13-14.

11.  After a full, six-day evidentiary hearing, the ALLJs recommended that TCEQ deny
White Stallion’s application on other grounds. Nevertheless, on October 19, 2010, TCEQ issued
the Final Order granting White Stallion’s air permit application. Exhibit A, Attachment 1. On

November 10, 2010, EDF filed its motion for rehearing.

12. On December 2, 2010, EDF received documents in response to a Freedom of
Information Act (“FOIA”) request filed with the Corps. See Exhibit A, Aftachment 6. These
documents showed that, on or about October 25, 2010, within six days after the TCEQ signed the
Final Order, White Stallion revised its wetlands permit site plan. Id This revised site plan (the
October 2010 Site Plan), filed with the Corps in November 2010, is materially different from the

Air Permit Site Plan. Exhibit D, § 7. The new site plan moves 73 of the 84 emissions points



modeled by White Stallion in the air permit proceeding. fd Sixty-four (64) of the 73 relocated

emissions points moved 100 meters or more and at least two moved more than 750 meters. 1d.

13. On December 6, 2010, EDF filed with TCEQ a motion to reopen the record,
extend the time for filing a supplemental motion for review, and extend the time for motions for
rehearing. The TCEQ did not rule on these motions, and EDF’s motion for rehearing was

overruled by operation of law.

L.
ARGUMENT & AUTHORITY

14.  The Administrative Procedure Act provides that “|a] party may apply to the court

to present additional evidence.” TEX. GOv’T CODE § 2001.175(c). It further provides:
If the court is satisfied that the additional evidence is material and that there were
good reasons for the failure to present it in the proceeding before the state agency,
the court may order that the additional evidence be taken before the agency on
conditions determined by the court. The agency may change its findings and

decision by reason of the additional evidence and shall file the additional evidence
and any changes, new findings, or decisions with the reviewing court.

TeX. Gov’1t CODE § 2001.175(c).

15.  Pursuant to this statute, the reviewing court may remand a proceeding to an
administrative agency where two showings are made: (1) the new evidence is material; and (2)
there was good reason for failure to present. that evidence in the proceeding before the agency.
Independence Sav. & Loan Ass’n v. Gonzales County Sav. & Loan Ass’n, 568 S.W.2d 463, 465

(Tex. Civ. App.—Austin 1978, writ ref’d n.r.e.).



A. The Changes to the Site Plan Are Material.

16.  The changes to White Stallion’s site plan as evidenced by its new October 2010
Site Plan are material for multiple reasons.

17.  First, the location of emission sources is material to determining the air quality
impacts associated with the proposed plant as required under 40 CFR § 52.21(k) and TCEQ rules
30 TAC § 116.160. Exhibit D, § 4. The location of each emission source, the type and rate of
emissions from those sources, and historic meteorological data are the basic inputs to the air

dispersion model that the Applicant must use to demonstrate compliance with requirements

- under the CAA and TCEQ’s rules. Id Changes in the location of emissions points likely results

in changes to the model output (i.e. the predicted air quality impacts of the various pollutants
emifted from the proposed plant). fd Applicant’s own dispersion modeling offered at hearing
showed that emissions impacts from the power plant were predicted to be within 2 micrograms
per cubic meter (pg/m’) of the 30 pg/m3 short-term Prevention of Significant Deterioration
(“PSD™) increment standard for particulate matter with a diameter of 10 microns or less
(“PMyo™). Id at § 5. All 73 of the emissions points that are at different locations under the new
site plan are sources of PMjo. fd. at § 8. Wholesale changes to the location of emissions sources
are clearly material to the issue of whether White Stallion can demonstrate compliance with the
applicable standards for the plant it actually intends to build.

18.  Second, evidence regarding the new site plan is material to whether the parties
have been afforded due process. The parties are entitled to potice and an opportunity for a

hearing on the application for the plant White Stallion actually intends to build.* EDF is entitled

8  TCEQ’s own rules require that the Applicant present its actual plans as part of its application. 30 TAC §
116.111(a}2)(I} requires that the Applicant file an application containing information demonstrating that the
“proposed facility” will comply “with all applicable requirements in this chapter concerning PSD review.” 30 TAC

§ 116.111(2)(2)).



to analyze and conduct discovery on the actual site plan, to conduct its own dispersion modeling
based on the actual site plan, to present that modeling at hearing, and to cross examine White
Stallion regarding the actual site plan.

19.  Finally, the fact that White Stallion changed its site plan just six days after the
TCEQ issued its Final Order is material to the determination of whether White Stallion complied
with Section 382.0291(d) of the Texas Health & Safety Code, which requires an applicant to
formally resubmit and issue new notice of amendments to its application when those
amendments are made (or should have been made) less than 31 days before hearing. Changes in
power plant site plans do not occur overnight. The timing of White Stallion filing its new site
plan with the Corps, and the January 2009 emails discussing the possible impacts on the
dispersion modeling that might result from a changed site plan, suggest that White Stallion made
the decision to change the site plan well before TCEQ issued the Final Order. EDF is entitled to
conduct discovery on the issue of when that decision was made, whether White Stallion’s
hearing testimony was truthful, and whether White Stallion intentionally delayed filing the new
site plan to avoid the consequences of § 382.0291(d).

B. Evidence of the New Site Plan Was Not Presented at Hearing Because EDF
Only Learned of the New Site Plan After Issuance of the Final Order.

20.  White Stallion’s new October 2010 Site Plan was not presented info evidence
because EDF did not obtain copies of this plan from the Corps until December 2, 2010 even
though EDF filed its first FOIA request in July 2010. Exhibit A, Attachments 5, 6. The new site
plan itself is dated October 25, 2010 - only six days after TCEQ’s Final Order. Given this
timing, it is entirely possible (and indeed, likely) that White Stallion had prior knowledge that it

intended to change the site plan and simply did not inform TCEQ, the ALJs or EDF.



C. Proposed Conditions of Remand.

21.  APA Section 2001.175(c) provides that the court “may order that the additional
evidence be taken on conditions determined by the court.”

22.  As stated above, Texas Health & Safety Code § 382.0291(d) provides that, an
applicant may not amend its application after the 31° day on which a public hearing on an air
permit is scheduled to begin unless it re-submits its application and complies with the applicable
notice and other requirements.

23.  EDF respectfully requests that the Court remand this matter in accordance with
Texas Natural Resources Code §382.0291(d) and require that the Applicant re-submit its
Application and comply with the applicable notice and other requirements of that statute in light
of the pervasive changes to White Stallion’s site plan. Alternatively, EDF respectfully requests
that the Court remand this case for consideration of the new site plan, that EDF be allowed to
conduct additional discovery on the new site plan, and that a hearing be convened and conducted
by SOAH regarding the new site plan, related emissions impacts, and such other questions of
fact and law as applicable law requires.

V.
CONCLUSION AND PRAYER

EDF is entitled to hearing on the site plan that White Stallion actually intends to build.
Anything short of that denies EDF its due process rights. Therefore, the Court should remand
this matter to TCEQ under the conditions discussed above.

WHEREFORE PREMISES CONSIDERED, Plaintiff’ Environmental Defense Fund,
Inc. respectfully requests that this Court remand this case to TCEQ for further proceedings in

accordance with Texas Government Code § 2001.175(¢c) and that Applicant be required to re-



file its Application pursuant to Texas Health and Safety Code § 382.0291(d). Alternatively, EDF
respectfully requests that the Court remand this case for consideration of the additional evidence,
that EDF be allowed to conduct additional discovery on the new site plan, and that a hearing be
convened and conducted by SOAH regarding the new site plan, related emissions impacts,. and

such other questions of fact and law as applicable law requires.

Respectfully submitted,

e

By: \
Thomas M. Weber
State Bar No. 00794828
Paul R. Tough
State Bar No. 24051440
MCELROY, SULLIVAN & MILLER, LLP
P.O.Box 12127
Austin, Texas 78711
1201 Spyglass, Ste 200
Austin, Texas 78746
(512) 327-8111
(512) 327-6566 FAX

Pete M. Schenkkan

State Bar No. 17741500

Helen Currie Foster

State Bar No. 24008379

Robin A. Melvin

State Bar No. 13929590

GRAVES, DOUGHERTY, HEARON & MOoDY,
A Professional Corporation

401 Congress Avenue, Suite 2200
Austin, TX 78701 .

(512) 480-5600 Telephone

(512) 480-5888 Telecopier
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I certify that on March 4th, 2011, the foregoing document was served by hand-delivery
on the following counsel of record:

Nancy Olinger

Brian E. Berwick

Cynthia Woelk

Attomey General of Texas
P.O. Box 12548

Austin, Texas 78711-2548

Eric Groten Representing: White Stallion Energy Center, LLC
Patrick W. Lee

Vinson & Elkins

2801 Via Fortuna, Suite 100

Austin, TX 78746

Tlan Levin Representing: Sierra Club No Coal Coalition
Gabriel Clark-Leach

Environmental Integrity Project

1303 San Antonio Street

Suite 200

Austin, TX 78701
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AFFIDAVIT OF THOMAS M. WEBER

STATE OF TEXAS

§
§
COUNTY OF TRAVIS §
Before me, the undersigned notary public, upon this day personally appeared Thomas M.

Weber, a person whose identity has been verified by me, who, upon the administration of an
oath, stated and deposed as follows:

1. “My name is Thomas M. Weber. I am over the age of 21, of a sound mind, and
competent in all respects to make this affidavit. 1have personal knowledge of all of the facts
stated herein, and all of such facts are true and correct.

2. I am counsel for record for Environmental Defense Fund, Inc. (“EDF”) in TCEQ
Docket No. 2009-0283-AIR, the Application of White Stallion Energy Center, L.L.C. for Air
Quality Permit Nos. 86088, PSD-TX-1160, HAP-28, and PAL-26 (the “TCEQ Proceeding”)
relating to construction of a proposed power plant in Matagorda County, Texas.

3. Attached hereto as Attachment 1 are true and correct copies of excerpts from the
Final Order in the TCEQ Proceeding issued by the TCEQ on October 19, 2010.

4. Attached hereto as Attachment 2 are true and correct copies of excerpts from the
Application filed by Applicant White Stallion Energy Center, L.L.C. (“White Stallion”) in the
TCEQ Proceeding.

5. Attached hereto as' Attachment 3 are true and correct copies of excerpts from the
Air Quality Modeling Analysis performed by White Stallion in the TCEQ Proceeding,
Attachment 3 consists of portions of White Stallion Exhibits 103 and 109 submitted by White
Stallion as evidence in the TCEQ Proceeding and admitted info evidence in that proceeding in
the hearing conducted at the State Office of Administrative Hearings (“SOAH”).

6. Attached hereto as Attachment 4 are true and correct copies of emails produced
by White Stallion to EDF in the course of the TCEQ Proceeding.

7. Attached hereto as Atitachment 5 are frue and correct copies of Freedom of
Information Act (“FOIA”) requests sent by me on behalf of EDF to the United States Army
Corps of Engineers (“Corps”) concerning permit applications filed by White Stallion with the
Corps relating to the same proposed power plant that is the subject of the TCEQ Proceeding.

8. Attached hereto as Attachment 6 are frue and correct copies of documents
received by my office from the Corps in response to EDF’s FOIA requests in Attachment 5.

AFFIDAVIT OF THOMAS M. WEBER PAGE 1
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Further affiant sayeth not.”
TV \\\Q )

Thomas M. Weber

SUBSCRIBED AND SWORN to before me, the undersigned notary, on this the *
day of March, 2011, to which witness my hand and official seal.

B, JEANA MATETZSCHK QXW MQE ﬁf j()@t{/iéi

"?,\E‘::._!.} :’v

LSy votary P, Steto of Teusa CA, ’
H Gommision Explrag )

LaPNes W /P_\

T JULY 25,2012 otary Public, State of
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

On September 29, 2010, the Texas Commission on Environmental Quality (TCEQ or
Commission) considered the application of White Stallion Energy Center LL(IJ for Air Quélity
Permit Nos, 86088, HAP28, PAL26, and PSD-TX-1160. A Proposal for Decision (PED) was
presented by Paul Keeper and Kerrie Jo Qualivough, Administrative Law Judges (ALJs) with the
State Office of Administrative Hearings (SOAH), who conducted a contested case hearing in this
case from February 10 through 18, 2010, in Austin, Texas.

After considering the ALJs’ PFD, the Commission adopts the following Findings of Fact
and Congclusions of Law:

I. FINDINGS OF FACT
Proposed Facility
1. On September 5, 2008, White Stallion Energy Center, LLC (WSEC) filed an application

with the Texas Cormission on Environmental Quality (TCEQ or Commission) for a

permit (Permit) fo construct and operate a new 1,200 net megawatt (MW) electric

generation plant in Matagorda County, Texas.

2, There are no schools located within 3,000 fect of the proposed WSEC site.

3. WSEC proposes to construct and operate a new steam-electric utility generating facility
using four circulating fluidized bed (CFB) boilers. A CFB boiler relies on high pressure

ait to improve combustion as the fuel moves across a surface of limestone, -

A-1




2. The ED’s Response to Comments concerning WSEC’s Alr Permit Nos. 86088, HAP28,
PAL26, and PSD-TX-1160 is adopteq and approved. If there is any conflict between the
Commission’s Order and the ED’s Response to Comments, the Commission’s Order
prevails,

3. EDF and SC/NCC are each required to reimburse WSEC for one-third of the total
invoice, or $2,509.91 each.

4, The effective date of this Order is the date the Order is final, as provided by 30
TAC § 80.273 and TEX. GOV’T CODE § 2001.144.

5. The Chief Clerk of the Commission shall forward a copy of this Order to all parties and
issue the attached permit as changed to conform to this Order. |

6 All other motions, requests for specific Findings of Fact or Conclusions of Law, and
other requests for general and specific relief, if not expressly granted, are denied for want
of merit.

7. If any provision, sentence, clause, or phrase of this Order is for any reason held to be
invalid, the invalidity of ani,r portion shall not affect the validity of the remaining portions

of this Order.

1SSUED: 00T 19 2010

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

. Chairman

Ban W. Shaw
For the Commissit
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404 Camp Craft Rd., Austin, TX 78746
Tel: (512) 347 7588 Fax: (512) 347 8243
Internet: www.Ipsgircup,com/energy

Application for
Texas Commission on Environmental Quality
New Source Review Air Quality Permit

White Stallion Energy Cenier, LL.C
Bay City, Mlatagorda County, Texas

September 5, 2008

ey

-----------------------------

United Kingdorn  Australia USA  Canada  Ireland  Netherlands  Malaysla

A2
White Stallion Exhibit 102
Page 1 of 200



Texas Commission on Environmental Quality
Form PI-1 General Application for
Air Preconstruction Permit and Amendments

o
CEQ

XIL COPIES OF THIS APPLICATION (continued)

C. 1Is acopy of the Core Data Form, the Form Pi-1, and all attachments being sent to the appropriate TCEQ YES[_INO
regionat office

D. Isacopy of the Core Data Form, the Form PI-1, and all attachments being sent fo each appropriate local YESINO
air pollution: control program(s)?

List all local air pollution control program(s): Not Applicable

E. Isacopy of the Core Data Form, Form PI-1, and all attachments (without confidential information) being yES[INO
sent to the EPA Region 6 office in Dallas, Texas? (federal applications only}

F. This facility is located within 100 kilometers of the Rio Grande River and a copy of the application was [JvESInMO
sent to the International Boundary Water Commission (IBWC):

G. This facility is located within 100 kilometers of a federally-designated Class I area and a copy of the C1YESBINO
apphication was sent to the appropriate Federal Land Manager:

XiML. - PROTESSIONAL ENGINEER (P.E.) SEAL

. Is the estimated capital cost of the project greater than $2 million dollars? YES[INO

If “YES,” the application must be submitted under the seal of a Texas licensed Professional Engiveer (P.E.).

X1V, “DELINQUENTFELS AND PENALTIES

Notice: This form will not be processed until all delinquent fees and/or penaliies owed to the TCEQ or the Office of the Attorney
General on behalf of the TCEQ are paid in accordance with the “Delinquent Fee and Penalty Protocol.” For mere information
regarding Delinquent Fees and Penalties, go to the TCEQ Web site at: www.tceq.state.tx.us/agency/delin/index.btml.

3 T
N T G

DAY

The signature below confirms that I have knowledge of the facts included in this application and that these facis are true and correct
to the best of my knowledge and belicf. T further state that to the best of my knowledge and belief, the project for which application
is made will not in any way violate any provision of the Texas Water Code (I'WC), Chapter 7, Texas Clean Air Act (TCAA), as
amended, or any of the air quality rules and regulations of the Texas Commission on Environmental Quality or any local
govemmental ordinance or resolution enacted pursuant to the TCAA. 1 further state thai ¥ understand my signature indicates that
this application meets all applicable nonattainment, prevention of significant deterioration, or major source of hazardous air pollutant
permitiing requirements. I firther state that T have read and understand TWC §§ 7.177-7.183, which defines CRIMINATL
OFFENSES for certain violations, including intentionally or knowingly making or cansing to be made false material statements or
representations in this application, and TWC § 7.187, pertaining to CRIMINAL PENATLTIES.

NAME: Randy Bird SIGNATURE: %j/ DATE:__7—=5-08

Original Signature Required

TCEQ 10252 (Revised 84/8) FI-1-Forms :
This form is for use by sources subject 1o gir guality permit requirements and

may be revised periodicnlly. (APDG 5171 v9) Page_ 8 of B

White Stallion Exhibit 102
Page 17 of 200



404 Camp Craft Rd., Austin, Texas 78746
Tek (512) 347 7588 Fax: (512) 347 8243
Internet: www.rpsgroup.com/energy

Air Quality Modeling Analysis
Air Quality Permit Nos. 86088 and PSD-TX-1160

White Stallion Energy Center, LLC
Bay City, Matagorda County, TX

December 2008

United Kingdom  Australia.  USA  Canada  Ireland  Netherlands ~ Malaysia

A-3
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|IDC

404 Camp Craft Rd.,, Austin, Texas 78746
Tel: (512) 347 7588 Fax: (512) 347 8243
Internet; www.rpsgroup.com/energy

December 22, 2008

Mr. Randy Hamilton

Texas Commission on Environmental Quality

Air Permits Divislon {(MC 163)

Office of Permitting, Remediation, and Registration
P.0. Box 13087

Austin, TX 78711-3087

Re: Air Quality Modeling Analysis
Air Quality Permit Nos. 86088 and PSD-TX-1160

White Stallion Energy Center, LLC
Circulating Fluidized-Bed (CFB) Steam Electric Generation Facility

Bay City, Matagorda County

Dear Mr. Hamilton:

On behalf of White Stallion Energy Center, LLC (WSEC), RPS JDC, Inc. is submitting the
enclosed Air Quality Modeling Analysis in support of the above-referenced permit. The
modeling results demonstrate that the proposed project will be in compliance with the applicable
NAAQS, PSD Increments, TCEQ Regulation emission standards and TCEQ health effects

guidelines.

This letter serves to certify that the modeling has been performed following the appropriate
TCEQ guidelines. If you have any guestions concerning the enclosed modeling repoit, please

feel free to call me at 512-347-7588.

Sincerely, ‘”b??%.}\?}\‘\
Wf{\?- MIAL LI .-}:q bb

RPS JDC, Inc. S 2,
& .a- °°, *

T A S

2 " IGE M KUPPER
Illll..-lnlc-b(.lttbi.lrlk! Dh Q-

$%, 79749 (g

4,00, o
Joe M. Kupper, P.E. @qg‘%g(?.’.‘e‘xf—.?‘-‘ O
Senior Consulting Engineer M OpAL ?Tag %

JMK/sab
Enclosure

ce: U.S. Environmental Protection Agency, Region 6, Dallas
Ms. Donna Phillips, Regional Director, TCEQ Region 12
Mr. Randy Bird, Chief Operating Officer, White Stallion Energy Center, LLC

United Kingdom  Australia  USA  Canada lfreland  Netherlands  Malaysia

1Projects\White SlallionAinmodelingWEEG modeling submittal.dos

White Stallion Exhibit 103
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Section 3
Area Map and Plot Plan

The WSEC plant will be located on the east side of the Colorado River, approximately 10 miles
south of the city of Bay City in Matagorda County. An area map showing the Jocation of the site
is included as Figure 3-1. The map is based on USGS 7.5-minute series topographical maps.
There are no schools located within 3000 feet of the proposed new facility.

Plot plans of the WSEC plant are provided in Figures 3-2 and 3-3. The plot plans indicate the
location of the proposed eguipment associated with the permit application and included in the
modeling analysis. The property boundary is also the fence line; therefore, for state modeling
and PSD modeling, modeled concentrations were determined at this boundary.

The nearest PSD Class | Areas are: 1) Big Bend National Park, located approximately 415 miles
(670 km) west of the site in Brewster County; 2) Caney Creek Wilderness Area, located 400
miles (645 km) north-northeast of the site in southwestern Arkansas; 3) Breton National
Wilderness Area, located 430 miles (690 km) east of the site in southeastern Louisiana; and 4)
Wichita Mountains National Wildlife Refuge, located 430 miles (690 km) northwest of the site in
southwestern Oklahoma. Because no PSD Class | areas exist within 100 km (62 miles) of the
facility, no map of the nearest PSD Class | areas is presented, Also, because the nearest Class
| area is located greater than 100 km from the proposed site, a Class | Impact Area Analysis is

not required.

The site does is not located in any TCEQ Air Pollutant Watch List (APWL) Area.

Wde-aus-ip1\publiciProjectsiWhite Stafion\AirmodelingWWSEC Modeling report.dog 31

White Stallion Exhibit 103
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From: Joe Kupper

Sent: Monday, February 16, 2009 10:44 AM

To: ‘Matthew Kovar' <MKovar@tceq.state.tx. us>

Cc: Randy Hamilton <RHAMILTO@tceq.state.tx. us>; Jeff Eads <JEads@tceq. state. bx.us>;
Steve Langevin <slangevin{@jdconsult.com>

Bee: 'Groten, Eri¢' <egroten{@velaw.com>; Randy Bird <rbird@whitestallionenergycenter.com>;
Shanon DiSorbo <sdisorbo@jdconsult. comt>

Subjeet: FW: Permit 86088 - White Stallion Energy Center

Attach: Tables 2_16_09.pdf;Figures 2_16_09.pdf:PM10 AOI REVISED.zip:PM10 ANNUAL

REVISED NAAQS.zip;PM10 24HR REVISED NAAQS.zip;SILICA REVISED.zip

Mr. Kovar,

On February 13, 2009 WSEC submitted revised emission calculations affecting PM10 emissions from three sources. The fuel
and limestone stockpile emissions increased and new PM10 emissions from a proposed ash landfill were added. The
proposed fandfill will be located to the east of the CFB’s as shown on the attached new Figure 3-4. Revised emlssion source
input Table 5-1 through 5-4 are attached,

Attached is revised PM10 modeling with these revised and new emission rates included. The ash landfill emissions have
been modeled asan area source. The entire ash landfill area will not he in use at the same time. The area source
dimensions are based on the area used in the emisslon calculstions and the placement of the area seurce is as near the
other PM10 emissions and the fence line as possible to represent worst-case conditions. | re-ran the NAAQS/PSD
Increment modeling with the same significant grids used in the original modeling. The maximum concentrations increased
slightly, but are still below the standards and increments. Revised Tables 7-1 and 7-4 are attached. Ialso re-ran the AOI
modeling runs that identified a few additional receptors that were above the 24-hour and annual de minimis levels;
therefore, | ran the NAAQS/PSD Increment modeling 2t these additional receptors 1o demonstrate that the maximum
concentrations had been identified.

The revised modeling for silicon dioxide (silica) is also attached. The maximum 24-hour and annual average concentrations
did not change, nor did the maximum number of 2-hour ESL excesdances. Also, the GLCni concentration did not change.
There were a few receptors near the property boundary that had increased concentrations; therefore, a revised Figure 7-24
is attached.

I you any questions regarding this revised modeling please let me know.
Thanks,
Joe Kupper, P.E., Senior Consulting Engineer

RPS JDGC, Inc., 404 Camp Craft Rd., Austin, TX 78746
& Office (512) 879-6684 |2 (512) 347-8243 X kupperj@rpsgroup.com

ﬁ Before printing, think about the environment

For more information on our services ~ visit www, rpsgroup.com

This e-mail message and any attached filz is the property of the sender and is sent in confidence to the addressee only. The contents are not to be disclozed lo anyone
other than the addiessee. Unauthorized recipients are requested to preserve this confidentiality and to advise the sender immediately of any error in transmission. If
you experience dificulty with opening any attachments to this message, or with sending a reply by email, please lelephone on + 44-{0)1235 438151 or fax on + 44-{0)
1235 438188.

Any advice cohtalned in this e-mail or any accompanylng file attached hereto is for information purposes only. RPS does not take any responsibility for differences

between the otiginal and the transmission copy or any amendments made thereafter. If the addressee requires RPS to be responsible for the contents of this e-mall,
RPS will be pleased fo Issue a signed hard copy of the document Upon request.

RPS Group Ple, company number: 208 7786 (England). Registered office: Centurion Court, 85-Milton Park Abingdon Cxfordshire OX14 ARY.

White Stallion Exhibit 109
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From: Kathleen Alsup <kalsup@jdconsult.com>

Sent: Wednesday, January 7, 2009 9;00 AM

To: ' Shanon DiSorbo <sdisorbo@jdconsult.com>; Steve Langevin
<slangevin@jdconsult.com>; Joe Kupper <kupperj@rpsgroup.com>

Subject: FW: Sky Energy- White Stallion Enezgy Center_Foster Wheeler Questions

Attach: WSEC JDC CEB Emissions.xls;Sky Energy- White Stallion- Additional Questions.msg

Talke a look at Foster Wheeler's questions end let's see if we can
provide answers.

Kathleen Alsup
Senior Consultant

RPS JDC, Inc., 404 Camp Craft Rd., Austin, TX 78746

( Office (512) 347-7588  ( Cell (512) 970-2409

2 (512) 347-8243  * AlsupK@rpsgroup.com

w—eQriginal Message——

From: Shell, Larry [mailto: Shelll, stanley groun.comm’

Sent: Wednesday, January 07, 2009 12:01 AM

To: Kathleen Alsup

Co: Randy Bird; Schebler, Steven

Subject: FW: Sky Energy— White Stallion Energy Center_Foster Wheoler

Questions
Kathleen -

I zent the attached JDC spreadsheet to Foster Wheeler on 12/16 in
Tesponse to their questuons about discrepancies in the emission iimits
in the draft permit. See the email below. Fostar Wheeler has 1OW come
back with additional questions on the limits they need to meet. See the
efmail attached. Imneed yon io help answer these questions. Thanks.

Also, we have been working on rearrangimg the site plan to aveid the
wellands as we discussed just before Christmas. But we have not
received the electronic file with the wetlands shown, We have been
worldng with something we have scabbed together. We would like to add
the wetlands file to the general arrangement drawing before we send it
out for review to confirm we are actually avoiding the wetlands as
intended. Thanks again.

Lamy Shell

Vice Pregident & Sr. Project Manager
Stanley Consultants, Inc.

225 Jowa Avenne

Muscating, lowa 52761

Telephone: 563-264-6455

Fax: 563-264-6658

Fmail: shelllarry@stanley group.com

—---Original Message-——-

From: Shell, Larry

Sent: Tnesday, December 16, 2008 8:25 AM

To: Oprea, Lamry

Co: Schebler, Steven, Randy Bird; Kathleen Alsup

Subject: RE: Sky Energy- White Stallion Energy Center, Foster Wheeler

Questions

Lemry - .

EDF Exhibit)@g_ :

WS10011781



Attached is a spread sheet from WSEC's environmenta] consultant which
clarifies the basis for the emission limits in the draft pezmit. Thope
this answers your questions.

Lamry Shell

Vice President & Sr. Project Manager
Stanley Consultants, no.

225 Jowa Avenue

Muscatine, Iowa 52761

“Telephone: 563-264-6455

Fax: 563-264-6658

Email: shelllarry@stanleygroup.com

—--Original Message-—-

From: Oprea, Lauy [mailto:Lamy_Oprea@fews.com]

Sent: Monday, December (8, 2008 9:09 AM

Ta: Shell, Lary

Co: Schebler, Steven

Subject: FW: Sky Energy- White. Stalhon Bnergy Center_Foster Wheeler
! Questions

' Lamy,

Our Engineering Group is presently evaluating the fuels and emission
limits as provided from Stanley Group for the Sky Energy Center Project.

Based on our first review of the.draft Permit Speciel Conditions, a few
questions have come up where we will need clarification. Please note the
four items below.

1. - 'TheHC] emission limit as speeified i the table on the 3rd page

of the draft Special Conditions is ¢:000004 1bAVIMBtu for coal and 0.0009
Ib/MMBtu for petecke. The HC1 permit limit specified in the last

section of the document indicates a maximum Hmit of 14.4 Ib/hr, which
translates (based on 3300 MBtw/hr heat input) to 0.0044 1b/MMB{u.
Pleass clarify thisitern and also note ihat we would question why the
permit limit would be higher for coke as opposed to coke when the coal
containg more chlorine.

2. The HF emission limit as specified in the same table is 0.00002

Tb/MMBtu for coal and 0.00008 Ib/MMBtu for petcoke. The HF perruit limit

specified in the last section of the document indjcates a maximum limit
of 2.0 1b/ar, which translates (based on 3300 MMBto/hr heat input) to
0.00061 Ib/MMB, Please clatify this item and again, we would question
why the perm1t iimit would be higher for coke as opposed to coke when-
the cosl is likely (see 3 be]ow) to contain more fluorine.

3. The fluorine content in the coal is specified in the analysis
provided under trace clements is listed as NI, As this is not provided,
we cowid back-caleulate the allowable fluoride level in the coal to
achieve the target emission level (onoe we get clarification on 2

above). Please advise on this ifem.

4. No Ib/MMBtu limit is provided for lead (Pb) in the table of the

draft Special Conditions. Similar to the fluorine, we could infer a

WS10011782
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fimnit from the Ibfiir value at the end of the 'permit. Please adviss.

Please request the Client provided a response to the above Items. In

order to contimue our work, we would request a response by next Monday.

Thanks

Larry O.

From: Shell, Larry [mailto:Shelll. stanley group.com]j
Sent: Mon 12/1/2008 6:05 PM.

To: Oprea, Larty

Co: Schebler, Steven; Randy Blrd

Subject: White Stallion Energy Center

Larry-

We have received fuel analyses for the White Stallion Energy Center
(WBEC) project in Texas, Refer to the attachment. The coals are
Tilinois Basin coal from Riverview #9 and #11 seams in Southern
Ilincis. The analyses are mostly complete. The Ultimate Analyses do
not inchude moisture, but it appears the numbers can be adjusted based
on the moisture values in the lower left hand corner of each sheet. We
do not have a petcoke analysis. Petcoke will be fired as an opportunity
fuel a3 a blend with coal.

" Also included is the draft penmt emission limits from the Air Permit

application. Proposed emissions are shown on pages 2 - 4, and the last
8 pages, "Emission Sources - Maximum Allowzble Emission Rates”.

S02 emissions given in Ib/MBTU are said to represent 99% SO2 removal,

The limits proposed are BACT and are taken from various existing and
proposed permits, ncluding Smith 1.

Please review the suitability of the coal fuel using the Foster Wheeler
CLECO existing boiler design. Questions inghide:

1. Cam Foster Wheeler meet emission limits 4s proposed in the draft
permit with the proposed Illinois basin coal?

2. If not, which items are suspect?

3. Assuming a typical peteoke, what percentage of peteoke, if any,
blended with coal may be fired and still meet emission limits?

5. Is the ekisting CLECO boiler design suitable without major
re-engineering while meeting performance and emission lirnits? Is
another existing Foster Wheeler boiler design more suited to this fuel?

The goal Is to use an existing Foster Wheeler boiler design in a
replication of a reference plant as that would save Foster Wheeler and
the Owner considerable money and time on +his project. Your comments
and projections as to what we cai achieve with thess cosls are greatly
appreciated.

Lary Shell

Vice President & Sr. Project Manager
Stanley Consultants, Inc.

225 Jowa Avenue

WS10011783



Muscatine, Jowa 52761

Telephone: 563-264-6455

Fax: 563-264-0658

Email: shelllarry@stanleygroup.com.

=
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From: Kathleen Alsup

Sent: Wednesday, January 7, 2009 9:00 AM

To: Shanen DiSorbo <sdisorbo@jdconsult.com>; Steve Langevin
<slangevin@)jdconsult.com>; Joe Kupper <kupper @rpsgroup.com>

Subject: FW: Sky Energy- White Stallion Energy Center_Foster Wheeler Questions

Attach: WSEC IDC CFB Emissions.xls:Sky Energy- White Stallion- Additional Questions.msg

Take a look at Foster Wheeler's questions md let's see if we can provide answers,

Kathleen Alsup
Senfor Consultant

RPS IDC, Ine,, 404 Camp Craft Rd,, Austin, TX 78746

{ Office (512) 3477388 { Cell (512) 970-2409

2 (512) 347-8243  # AlsupK {@rpsgroup.com

—--Original Message—-- .

From; Shell, Larry |mailto:Shelilamy@staplevgroup.com

Sent: Wednesday, January 07, 2009 12:01 AM

To: Kathleen Alsup '

Co: Randy Bird; Schebler, Steven

Subject: FW: Sky Energy- White Stallion Energy Center_Fosler Wheeler Questions

K.athleen, -

1 sent the attached JDC spreadsheet to Foster Wheeler on 12/16 in
response to their questifons about discrepancies in the emission lintits
in the draft pecmit. See the email belove. Foster Wheeler has now come
back with additional guestions on the limits they need to mect. Sco the
ematl attached. I need vou to help answer these qucs‘tions. Thanks.

Larry Shell

Vice President & Sr. Project Manager
Stanlay Consultants, Ine.

225 Jowa Avenue

Mruscatine, Iowa 52761

Telephone: 363-264-6455

Fax: 563-264-6658

Email: shelllary Zstanleygroup.com

e Opigimal Message—-—
From: 8Shell, Larry
Sent: Tuesduy, December 10, 2008 8:25 AM

EDF Exhibit | LD
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To: Oprea, Larry

Ce: Schebler. Steven; Rand} Bird: Kathleen Alsup

Subject: RE: Skv Energy - While Stallion Energy Center_Foster Wheeler
Questions

Lan-}: -

Attached 15 a spread sheet from WSEC's environmentul consultant which
clarifies the basis for the emission imits in the draft permit. Thope
this answers your questions.

Larry Shell

Vice President & Sr. Project Manager
Stanley Consultants, Ine,

275 lowa Avenue

Muscatine, Towa 52761

Telephone: 563-264-6455

Fax: 563-264-6658

Email: shelllarry@stan]ey grovpcom

~—Qriginal Messape—--

From: Oprea, Lany [mailio:Lany_Opreai@ifive.com]

Sent: Monday, December 08, 2008 9:09 AM

To: Shell, Lay

Co: Schebler, Steven

Subject: FW: Sky Eoergy- White Stallion Energy Center_Foster Wheeler
Questions

Our Engineering Group is presently evaluating the fuels and emission
limits as provided from Stanfey Group for the Sky Energy Center Praject,

Based on our first review of the draft Permit Special Conditions, a few
questions have come up where we will need c!anf' cation. Please note the
four items below.

1. The HCI emission limit as speo-i'ﬁed in the lable on the 3rd page

of the draft Special Conditions is 0.000004 Ib/MMB#m for coal and 0.0009
IbMMBin for petcoke. The HC permit 1imit specified in the Jast

section of the dovument indicates # maximum lmit of 14.4 Io/hr, which

WS10001590
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ransiates (based on 3300 MMBtu/lu heal input) 16 0.0044 TMMDB1u.
Please clarify thisitem and also note that we would question why the
permit limit wonid be higher for ecke a3 opposed to coke when the coal
contains more chlorine,

2. ThellF emission Iimit as specified in the same table 15 (.00002
1bMMBHu for coal and 0.00008 IMMBia for peicoke. The HF permit limit
specilied in the lasl section of the document indicates a maximum Hmit

of 2.0 1b/r, which trunslates (based on 3300 MMBtw/hr heat input) 1o
0.00061 I/MMBtu. Please clarify this item and again. we would question
why the permit Timit would be higher for coke as opposed to coke when
the coal is likely {sec 3 below) 1 containr more fluorine,

3. Thelluorne content in the coal s specified in the analysis

provided under trace elements iz listad as ND. Asthis i3 not provided,

we could back-caleulate the allowable fluoride level in the coal to

achieve the tarpet emission Tevel (once we get clarification on 2

above). Please advise on this item,

4. No IvMMBtu Hmit is provided for Jsad (Pb) in the 1able of the

drafl Special Conditions. Similar o the Muorine, we could nfer a

limit from the 1b/hr value at the end of the permit. Please advise.

Please yequest the Clicnt provided a response to the shove Hems. In
order 1o continue our work, we would request a response by next Monday.

Thanks

Lamp O.

From: Shell, Laory [mailto:Shelll arrvi@stanleveroup.com)
Sent: Mon 12/1/2008 6:05 PM

To: Oprea, Larry

Ce: Schebler, Steven; Randy Bird

Sulject: White Stallion Energy Center

Lamy-

We have received fue] analyses for the White Stallion Energy Center
{WSEC) project in Texas, Refer to the stlachment. The coals are
1llinois Basin codl from Riverview #9 and #11 seams in Southern
Winois. The analyses are mostly complete. The Ultimate Analyses do
not incTude moisture, but it appears the numbers can be adjusted based
on the moisture values in the Jower left hand comer of each sheet. ‘We
to not have & peicoke analysis. Peteoke will be {ired as an opporiunity
firel as a blend with coal.

Also included is the drafl permit emission Hinils from the Alr Permit
applicatron. Proposed emissions are shown on pages 2 - 4, and the last

WS10001591
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8 pages. "Emission Sources - Maximum Allownble Emission Rates”.

S02 emissions given n I/MBTU are said to represent 99% SO2 removal.
The Imits proposed are BACT and are taken [forn various existing and
proposed permits. including Smith 1.

Please review the suitability of the coal fuel using the Foster Wheeler
CLECO existing boiler design. Questions include:

1. Cen Foster Wheeler meet emission imits as proposed in the drafl
permil with the proposed 1linois basin coal’?

2. Ifnot. which ilems are suspect?

3. Assuming a tvpical petcoke, what percentage of petecke, il any.
blended with coal mav be fired and siill meet emission limils?

5. Is the existing CLECO boiler design seitable without major
re-engineering while meeting performance and emission limits? Is
another eéxisting Foster Wheeler boiler design more suited to this fuel?

The goal s to use an existing Foster Wheeler boiler design in a
replication of a reference plant as that would save Foster Wheeler and
the Owner considerable money aud time on this project. Your comments
and projections as to what we can achleve with these coals are greatly
appreciated.

Larry Shell

Vice President & Sr. ProJect Manager
Stanley Consultants, Inc.

225 Iowa Avenoe

Muscatine, Iowa 52761

Telephone: 563-264-6455

Fax: 563-264-6658

« Email: shelllamy@stanleygroup.com

WS10001592
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From: Kaihleen Alsup <kalsup@jdecnsult.cor>

Sent: Monday, Janvary 12, 2009 4:29 PM

Teo: Mark Fuller <fu:llerm@rpsgroup.com™>; Joe Kupper <kupperj @rpscrroup com>; Chris
Stanford <stanforde(@rpsgroup.com™>; Scott Jecker <swjecker@whitentongroup.com>

Cer Steve Langevin <langevins@rpsgroup.com™>; Shanon DiSorbo

) <disarbos@rpsgroup_com>; Bob Jones <JonesBo@rpsgroup.com>

Subject: FW: White Stallion Site Plan - Revised

Attach: 21353x02_wetlands_pdf

See attached revised plot plan for WSEC. Please note this is preliminary. The Stanley folks just
received the actual wetland delinaation electronic files today so some of this may be adjusted again.
We'll use this as a starting point to tatk at Thursday’s meeting. Take a fook and be prepared to
discuss how these changes may affect the wastewater permit and the alr dispersion modeling.

Scott - | talked to Larry this afternoon before | recelved this file and told him to call you regarding
which areas are not jurisdictional wetlands.

Kathleen Alsup
Senior Consultant

RPS JOC, Inc,, 404 Camp Craft Rd., Austin, TX 78748
#& Office (512) 347-7588 & Cell (512) 970-2409
B = {512} 347'—8243 AlsupK@rpsqroup com

B L I

From: Shell, Larry {mallto ShellLarry@stanleygroup com}
Sent: Monday, January 12, 2009 3:20 PM

To: Kathleen Alsup; Randy Bird

Ce: Frank Rotondi; Schebler, Steven

Subject: FW: White Stallion Sita Plan - Revised

Kathleen -

Aitached is a revision in pregress of the White Stallion site plan. We have approximated the shapes and lecations of the
wetfand areas to start the re-arangement. We moved the coal pile north and reshaped the reservoir. We also have
rotated the coal pile run off pond. Now that wa have the actuat wetland fles, we can show these areas in their actual
locaflons. We would like to review this drawing during the Thursday conference call. Thanks.

Larry Shell

Vice President & Sr. Project Manager
Stanley Consultants, Inc.

225 lowa Avenue

Muscatine, lowa 52761

Telephone: 563-264-5455

Fax: 563-264-6658

Email: shellarry@stanleygroup.com

<<21333x02_wettands_pdf>>

! | ) WS10001763
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McEL#0Y, SULLIVAN & MILLER, IL.1L.IP.
Attorneys at Law

MAILING ADDRESS 12061 SPYGLASS DRIVE TELEPHONE
. : SUITE 200 (512)327-8111

FAX

AUSTIN, TX 78711 FAX
(512) 327-6566

July 21, 2010

Via Facsimile (409) 766-3165
FOIA Requester Service Center
Galveston District
CESWG-OC

U.S. Army Corps of Engineers
P.O. Box 1229

Galveston, Texas 77553-1229

Re:  Application of White Stallion Energy Center, II.C for Section 10/404 Permit
Application; Permit Application No. SWG-2009-00945.

Dear FOIA Officer:

This is a request under the Freedom of Information Act (5 U.S.C. § 552). Irequest that a
copy of the following documents be provided to me:

1. The complete permit application file for the above-referenced Application of White
Stallion Energy Center, LLC, including any amendments or supplements to the
Application.

2. All correspondence to or from the U.S. Army Cortps of Engineers regarding the
above-referenced Application of White Stallion Energy Center, LI.C.

3. Any documents reflecting the U.S. Army Corps of Engincers’ review of the above-
referenced Application of White Stallion Energy Center, LLC,

This request includes copies of oversized documents and color for color copies. I am
willing to pay the appropriate fees for this request, if necessary, up to a maximum of $250.00. If
you estimate that the fees will exceed this limit, please inform me first.

Thank you very much for your assistance. Should you have any questions or otherwise
need to discuss this matter please do not hesitate to contact me.

Sincerely,

7

Thomas M, Weber
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McEiLrOY, SULLIVAN & MILLER, LL.1L.P,
Attorneys at Law
MAILING ADDRESS 1201 SPYGLASS DRIVE Mg@;@’fz };r; »
SUITE 200 ) »
P.0. BOX 12127 :
AUSTIN, TX 78711 AUSTIN, TX 78746 PAX

HWel7 =10

(512) 327-6566
August 11, 2010

Via Facsimile (409) 766-3165

Attn: Ana-Valli Gordon

Assistant District Counsel

Freodom of Information Act Officer
Galveston District

U.S. Ammy Coerps of Enginsers

P.O. Box 1229

Galveston, Texas 77553-1229

Re:  FOIA Request Number FA-10-0189; Application of White ‘Stallion Energy Center, LLC
for Section 10/404 Permit Application; Permit Application No. SWG-2009-00945.

Dear Ms, Gordon:

On July 21, 2010, pwsuant to the Freedom of Information Act (FOIA), we requested the
following documents:

1. The complete permit application file for the above-referenced Application of White Stallion
Energy Center, LLC, including any amendments or supplements to the Application.

2. All correspondence to or from the U.S. Army Corps of Engineers regarding the above-
reforenced Application of White Stallion Eneray Center, LLC.

3. Any documents reflecting the U.S. Amny Corps of Engineers’ review of the above-referenced
Application of White Stallion Energy Center, LLC.

The request included copies of oversized documents and color for color copies. It also stated that
we were willing to pay the appropriate fees for the request, if necessary, up to a maximum of $250.00.

On July 28, 2010, we received a response to the above-referenced request. It does not appear that
all of the information requested was inchuded jn this response. For example, a number of persons filed
comment letters on White Stallion Energy Center, LLC’s application, but those comment letters were not
included in your response (responsive to paragraph 2). However, the response does not indicate that any
documents were withheld. Therefore, we request that you provide us with any additional responsive
documents not previously provided with the July 28, 2010 response.

Thank you very much for your assistance. Should you have any questions or otherwise need to
discuss this matter please do not hesitate to contact me. - :

Sincerely,

ok £ e hse T[T

ahoacl xﬁ— ﬁ:’? fo&w)cub e Thomas M. Weber
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DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, GORPS OF ENGINEERS
F. 0. BOX 1228
GALVESTON, TEXAS 77553-1229

REFLY TO
ATFENTION OF

Novembet 30, 2010

Office of Counsel

Mr. Thomas Weber
1201 Spyglass Drive
Suite 200

Austin, Texas 78746

Dear Mr. Weber,

Reference is made to your Freedom of Information Act (FOIA) requests of November 17,
2010 the requested information was researched and reviewed. The processing cost is FA-11-
0023 is $191.00. The cost is for research, review and material reproduced, for FOIA number
FA-11-0023. Please make your check payable to “USAED Galveston”, and send it to my
attention at the above address within 30 days.

Tn addition, and for future use, be informed that Title 5, U.8.C., Section 552 (&) (6) (A)
was amended in 1997 to increase our FOIA response time from ten working days to twenty
working days from date of receipt.

Should you have any questions, please contact me by phone at 409-766-3193. Please
refer to Freedom of Information Act Request Numbers FA~11-0023 on any futare inquiries.

Sincerely,

£op M /K %/
Ana-Vali Gordon
Assistant District Counsel
Freedom of Information Act Officer
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DEPARTMENT OF THE ARMY | i 0
GALVESTON DISTRIGT, CORPS OF ENGINEERS e LALLM
P. Q. BOX 1229
GALVESTON, TEXAS 77663-1229
RETLY TO
ATTENTION OX
July 28, 2010
Office of Counsel
Mt Thomas M. Weber
Attorneys at Law
PO BOX 12127
Austin, Texas 78746

Dear Mr Weber

Reference is made to your Freedom of Information Act (FOIA) requests of July 21, 2010
the requested information was researched and reviewed. The processing cost s FA-10-0189 is
$60.00. The cost is for research, review and material reproduced, for FOIA number FA-10-
0189. Please make your check payable to “USAED Galveston”, and send it to my attention at
the above address within 30 days.

In addition, and for future use, be informed that Title 5, U.8.C., Section 552 (a} (6) (A)
was amended in 1997 to increase our FOIA response time from ten working days to twenty
working days from date of receipt.

Should you have any questions, please contact me by phone at 409-766-3193. Please
refer to Freedom of Information Act Request Numbers FA-10-0189 on any future inquiries.

Sincerely,

Ana-Valli Gordon
Assistant District Counsel
Freedom of Information Act Officer



APPLICATICN FOR DE;’;;R;@EE#N'ZF&?F THE ARMY PERMIT OMB APPROVAL NO. 0710-603

Public reporting bsrtien for this collection of information s estimated ta average 5 hours per response, including the time for reviewing instrictions,
Searching existing.data sources, gatharing and maintaining the dats needed, and completing and reviewing the collection of information. Send
somments regarding this burden estimate or any other aspect of this coliection of Information, including suggestions for reducing this burden, to
Department of Defense, Washington Headguarters Service Divectorate of Information Operations and Reports, 1215 Jefferson Davis Highway, Suite
1204, Arlington VA 22202-4302; and to the Office of Management and Burget, Paperwerk Reduction Project (0710-003), Washington, DC 20503,
Please-BO NOT RETURN your form to efther of those addresses. Completed applications must be submitted to the District Engineer having furisdiction

aver the Jocation of the proposed activity.
PRIVACY ACT STATEMENT

Auathotity: 33 USC 401, Section 10; 1413, Section 404, Principal Purpose: These laws réquire permits authorizing activitles in, or affecting, navigable

vaters of the United States; the discharge af dredged or fill matesial Into waters of the Unfted States, and the transportation of dredged material for the
purpase of dumping It into ocean waters. Reutihe uses: information provided on this form wil be used in evaluating the application for a permit,
Disclosure: Disclosure of requested information /s voluntary. ¥ information is not provided, hawever, the permit application cannat be processed nor

can & permit be issued.

| One set of original drawings or good reproducible copies which show the location and character of the proposed activity must be attached ta this

application (see sample drawlngs and instructions} and be subritted to the District Engineer having jurisdiction over the proposed activity, An
application that is not compieted in full will be retwimed,

(ITEMS 1 THRU 4 TO BE FILLED BY THE CORPS)

\Gie -0 ] - DOTHS SEP £ 8 2008

1. APPLICATION NO. 2. FiELD OFFICE CGDE 3. DATE RECEIVED 4. DATE APPLICATION COMPLETED

(TEMS BELOW TO BE FILLED BY APPLICANT)}

[ & APPLICANT'S NAME 5. AUTHORIZED AGENT’'S NAME & TITLE {an agent is nat requied)
White Sizlfton Energy Center, LLC Scolt W, Jecksr - Prasident
6. APPLICANT'S ADDRESS 9. AGENT'S ADRBRESS
1302 Waugh Drive #3886 3413 Humer Road
tHouston, Texas 77019 Ban Marces, Texas TH858
7. AFPLICANT'S PHONE NUMBERS WiTH AREA CODE 10. AGENT'S PHONE NUMBERS WATH AREA CODE
a. Residence a. Resldence
b, Business  713-823-0303 b. Business  312-353-3344
11 STATEMENT OF AUTHORIZATION
I hereby authorize Scolt W. Jecker to act in my behalf as my agent in the processing of this

application and to furnishaupoy liequt. supplamental information in support of this permit applicatior.

: F-z2-0%

P A PPLICANT S SIGNATURE DATE

NAME, LOCATION, AND DESCRIPTION OF PROJECT OR ACTIVITY

12, PROJECT NAME OR TITLE (see hstructians)
Wiite Stallion Energy Center (WSEQC)

13, NAME OF WATERBODY, IF KNOWRN {f spplicable) 14. PROJECT STREET ADDRESS {f applicable)

Colnrada River

15. LOCATION OF PROJECT

Matagorda TX
COUNTY STATE :

- 16, OTHER LOCATION DESCRIPTIONS, IF KNGWHN {see instructions)

L oaeH

iita Marker 14 of the Solorads RBiver, 58 BUAAT I WBEDD 44

17, MRECTIONS TO THE S{TE
From the niersection of State Mighwsy (SH) 33 anc 88 20 in Bay Gy,
Tum right (southwast) onto County Road {GR) ey
ofvats road within proposed oroject area,

ENG FORM 4345 — ONLINE CESPK-CO-R



18, NATURE OF ACTIVITY {Deserlption of project, Inciude ali featues)
Projact inciudes the construciian of ciean, low amissiern, solid fualsd power plant, wensporation cortidors, bargs ook facikty,
snd ofher associated faciliias (Figurss 2-14).

19. PROJECT PURPOSE {Describe the reasen or purposa of the project, sea instiuctions)
WEEC's purpose is 10 supply bass lnsd power genaration into the Swuhern and Houston zones of the ERCOT {Texas)
cower reglon. These sub-argas have long bean oparating af progressively higher record pesk load demands and powar
prices. Thers is a growing oritice] nead for low cosi power ganeration 1o supp’y this demand over the st 30 years.

USE BLOCKS 20-22 IF DREDGED ANDYOR FilL MATERIAL IS TO BE DISCHARGED

20. REASON{S} FOR DISCHARGE
Comsirection of low smission powsr plant, rafiread line, and berge dock feciity,

21. TYPE(S] OF MATERIAL BEING DISCHARGED AND THE AMOUNT OF EACH TYPE IN CUBIC YARDS
2 Owrfsll Struchure Aprons - conoraie rp rap = 18 sunle yards
2 Barge Facility Supperis - sheet piling and corerate = 3800 cubic yards
Fant Site Donstrunton - bage materisl and concrete = 13120 cuble vards (sstimated)

52, GURFACE AREA 1N ACRES OF WETLANDS OR OTHER WATERS FILLED (see istrictions)

Beoion 1 0.046 aores
Beeiian A0 8133 acres

23.1S ANY PORTION OF THE WORK ALREADY COMPLETE? YES 0 NO iF YES, DESCRIBE THE WORK

24. ADDRESSES OF ADJOINING PROPERTY OWNERS, LESSEES, ETC. WHOSE PROPERTY ADIOINS THE WATERBODY (ff more than
can be entered here, please attach a supplemental list)

Rew gitachaed list

25 11ST OF OTHER CERTIFICATIONS CR APPROVALS/DENIALS RECEIVED FROM OTHER FEDERAL, STATE, OR LOGAL AGENCIES
FOR WORK DESCRIBED (N THIS ARPLICATION

AGENCY TYPE APPROVAL* IDEMTIFICATION NUMBER DATE APPLIED DATE APPROVED DATE DENIED
TOED Air parmits Z8088, PROLTE-TIRD 08-058-30608 Final Draft lseued

HAP 2B, PALZS

TOEG Wasiawsatar 02-20-2009 Panding

* Woutd Include but is not restricted to zoning, buitding and flood plain permits,

26. Application is hereby made for & permit or permits to authorfze the work described [ this application. | certify that the information

| In this application is completa and accurate. | further certify that | possess the authority to undertake the work described hereirt or am

acting as th Jatthorjred agent of the applicant. .
eir s . v v -
: e , ©
ot ¢ ~-Z3 -5 P S Jozde2)
SIGNATURE OPAPPLICANT DATE ' /SIGMAFURE OF AGENT DATE
[y

The application must be signed by the persan who desires to undertake the proposed activity (applicant) or it may be signed by a duly
authorized agent if the statement in block 11 has been filled out aref signed.

18 U.S.C. Section 1001 provides that; Whoever, in any manner within the jurisdiction of any department o agency of the United
States knowingly and will fully falsifies, conceals, or covers up any trick, scheme, or disguises a material fact or makes arny false,

| facticious, or fraudulent StalerTEnts OF reprasentations or makes or uses any false writing or document. knowing same to contain any

Faise, fictitious or fraudulent statemerds o entyy, shail ba fined not more than $10,0500 or imprisoned not more than five years or both.

ENG FORM 4345 — ONLINE CESPK-CO-R
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IN THE MATTER. OF § BEFORE THE STATE OFFICE
WSEC ENERGY CENTER, L.I..C. . §
APPLICATION FOR AIR QUALLTY § OF
PERMIT NOS. 86088, HAP28, PAL26, §
AND PSD-TX-1166 § ADMINISTRATIVE HEARINGS
TARBLE OF CONTENTS
PROPOSAL FOR DECISION
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HI. OVERVIEW OF THE AIR QUALITY REGULATORY SYSTEM.....ccvenn. rresrsvasssenneie 3
A. Texas Clean Ajr Act.crosee ertiseaninenrsreraeen resanens R rereeressruiveauans 3
B. Federal Clean Al Acticnneniiens GeversrasreaeReeraererataeserRstRerassES et anTETOE TP
1. PSD Pertnit coveevvvererrnmemmeesnenss rreersrs s rener — PO,
2. HAT P ErULIE vorerrrerarcsessennarsrrssanersrsansosanessssnvsnens eetrterriresesstessssrar araasransrsnsnreee vervrers O
3. PAL Permit....oeecrnrs, erseesrenersroeenrass EreeresbavEeroreserEIEEEENLN RIS I EYATEYSEEE RSN SR ATt P e Er R RERE RS 6
IV, OVERVIEW OF THE APPLICATION. ....... Errresisinerarasacnrearnnaes T |
A. Facilities .......conne rhrbsresrirsorsrenann 1 b prsssenr e erakbbus et aRs et ean reienserterenanns 7
B. FEXUUISSIOILS 1esrorssssnmrserecsresstoesssrntoronsaiessbibnrosestsorerervisassanns posaseenr eenveereinian rersrsassrerernsisipensbears 9
C. TLOCATION crevreinranensrsnsicssesvessanrssersssasiosserossssansasararssssssrerssensssnsssssssnsens restennsssssenans 10
V. ISSUES IN THIS CASE.......... FhettbteereanResesratrarbs b EEA R RSN en e r e bebiababes bedansunanansetbbrsvirnsssrinenrnress L0}
V1. WSHC’S MULTIPLE PROPOSED SITE PLANS ..o svrcrissnrioninsssssrrsessassrmaessonaasness 1t
VII- OZONE MODEI.JING ------- BETRRABANNEBESENCI LRy T T T R PR PP PP Yy T LY T Y EYFTRT T FRYYeY dhbaty 14
A. Required Use of Appendix W or Draft Ozone Procedures Vit sbessstasvane 15
B. Empirical Kinetics Modeling Appreach (EKMA) srsesssisseses 17

Exhibit B
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® whether WSEC’s ozone modeling met the requirements of law;

® whether WSEC properly used PMiy as a surtogate for PMy 5;

® whether WSEC’s air dispersion modeling properly reflected the requirements of
state law;
@ whether WSEC properly evaluated the project’s potential for adverse effects on

public health or welfare;
° whether WSEC properly conducted the BACT analysis;

® whether WSEC properly conducted the MACT analysis;

@ whether the ED’s inclusion of Special Condition 45 in the draft permit was
proper;

® whether the inclusion of a CEMS is required for the evaluation of PM; and

® whether a PAL permit is permissible under the Texas STP?

VI. WSEC’S MULTIPLE PROPOSED SITE PLANS

The first of the issues raised by Protestants was whether WSEC intended to build the
facility as shown in the proposed site plan in the application. At the opening of the hearing,
Protestants moved to dismiss the WSEC application or to continue the hearing. Protestants
argued that this prehearing reliel was required because WSEC had filed with two different
regulatory agencies three different proposed site plans for the same power plant. Protestants
alleged that the inconsistencies among the site plans undermined WSEC’s assertion that the site

plan in the application was the facility that WSEC infended to build,

The three applications for which WSEC filed site plans were: the current application for
the four Permits, an application for a wastewater discharge permut (also filed with the
Commission), and an application for a dredge and £ill permit (known as a “404 permit” and filed
with the United States Army Corps of Engineers (Corps)). WSEC filed the current application in
September 2008, the wastewater discharge permit application in February 2009, and the 404

permit application in September 2009. The three site plans vary the locations of different parts
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of the plant, The major difference was the site of the materials handling area of the proposed
plant, including a railroad dumper building, a railcar site, a fruck site, conveyors, and material
storage piles. WSEC identified each of these elements as an emissions site in its air modeling

study.36

WSEC filed each of the three applications under oath but made no effort to harmonize the
different versions of the site plans. About a year before the hearing, WSEC officials exchanged
emails about the differences. The officials also sent the emails to the three experts who were to
testify for WSEC in this proceeding. At the hearing, WSEC’s experts were unable to provide
WSEC’s reasons for filing the different site plans. Protestants argued that the public had a right
to understand and comment on the alternative sites. By the time the hearing had convened, the

public comment period had long since passed.

In response, WSEC asserted that the site plan for the current application, the first fo be
filed, had not changed. Frank Rotondi, the chief executive officer of WSEC, testified that
WSEC was “fully willing to comply in every respect with construction of this project according
to [the application’s filed] site layout.™’ When asked about WSEC’s infention to revise the site
plans for the other two applications, Mr. Rotondi admitted that it had not yet notified either the
Comumission or the Corps about the possibility for changes. When asked about the process by
which WSEC had decided to file three different site pl;ms for the same power plant, Mr. Rotondi
explained that the site plans had been filed without the approval of WSEC’s development
committee, Mr, Rotondi’s responses failed to explain how the filings could not have been
authorized by WSEC since the WSEC development commitiee included WSEC’s top two

management officials, Mr. Rotondi and Randy Bird, the company’s chief operating officer.

Protestants asked that the WSEC application be dismissed or that the hearing be
postponed until the site plan issues were resolved. In raising these issues, Protestants relied on

TeX. HEALTH & SARETY CODE ANN, § 382.0291(d), a statutory prohibition against an applicant’s

3 Ratondi, Tr. I at 87,
T Rotondi, Tr. [ at 78.
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making amendments to an application after the 31% day before the day before a public hearing on
the application is scheduled fo begin. Protestants’ position was that WSEC’s most recent filings
at the Commission and with the Corps had revealed WSEC’s intention to build the power plant

using a site plan other than the one filed by WSEC with this application.

The ALJs asked the ED to clarify whether, under the Commission’s policies, WSEC’s
simultaneous filing of multiple site plans would require WSEC to file an amendment to this
application. The ED explained that the Commission’s policies would require the filing of an
‘amendment only if the applicant were proposing a change in the amount or types of emissions.*®
A restructuring of the site plan generally would not require an amendment. But, the ED went on
to explain that the decision ultimately would have to rely on “a case by case review based on the
facts.”**

At the hearing and in briefs, WSEC argued that these matters did not require an
amendment or even rise to the level of a legal issue. WSEC asserted that it had proposed no
changes to any element of its application. The Commission’s direct referral of the case to SOAH
meant that WSKC was required to prove the elements of only this application, precisely the
action in which WSEC was engaged, WSEC also argued further that the differences among the

three site plans were meaningless with respect to the potential impact of the emissions of the

proposed power plant.

We found that no Commission rule of procedure or policy directly addressed the issve,
In their absence, we ultimately relied on two points to deny Protestants’ motion. First, the
Commission had referred this application to SOAX for a contested hearing on the merits of this
application. Second, Mr, Rotondi testified that WSEC intended to build the facility as stated in
this application. Although we were concerned about WSEC’s actions in filing other site piaﬁs,
we concluded that those actions did not change the facts that led the Commission to refer this

case to SOAH. If WSEC intended to build the proposed facility as shown in the site plan in this

5% Counsel, Tr. I at 32-36.
¥ Counsel, Tr. I at 34,
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application, then Protestants’ concerns did not rise to the level of a legal basis for continuing the

hearing.
VIi. OZONE MODELING

Ozone is one of the ctiteria pollutants for which EPA has set a NAAQS.™ But, unlike
most other pollutants, ozone is a byproduct of two other pollutants, VOCs and NO,, instead of a
direct emission. These ozone precursors combine to produce ozone in the presence of sunlight,
but the details of the formation process are poorly understood. More confusingly, some
combination of these conditions may actually eliminate ozone from the atmosphere, leading one

expert witness to describe the process of ozone formation as “peculiar , . . [and] nonlinear.”™

Although EPA does not require an applicant to predict the amount of ozone that a
facility’s emissions will produce, EPA does require an applicant fo model the ozone
concentrations in the county in which the applicant proposes to build its facility. To assist an
applicant in the modeling process, EPA has published “Guideline on Air Quality Models,”
otherwise known as Appendix W.% An applicant that relies on Appendix W must consult with
EPA’s regional office to determine the most suitable approach in estimating the impact of

individual sources.

In the alternative to relying on Appendix W, " a Texas applicant may use a Commission-

published document, “Air Quality Modeling Cuidelines,” that includes the Commission’s Draft

1 Seo 40 C.F.R. §§ 50.9 and 50.10.
' Pran, Tr. IV at 992.

2 40 CF.R.PL 51 App. W (July 1, 2003), Appendix W is an appendix to part 51 of title 40 of the Code of
Federal Regulations. It is an EPA guideline that recommeonds ait qualify modeling techniques for federal, state, and
local air quality entities. Appendix W applies only to criteria air poflutants and is intended to be used in judging the
adequacy of modeling analyses, The appendix was first published in April 1978 (o satisfy the requirements of the
FAA by specifying air quality models. It provides a common basis for estimating the air quality concentrations of
criteria pollutants used in assessing control strategies and developing emission limits,

30 TAC § 116.160(d),
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Pollutant Performance Standard Compliance Demonstration
(Ib/MMBtu) Period
HCI (coke) 0.0013 3-hour average
HCI (coal) 0.005 3-hour average
HF (coke) 0.0004 3-hour average
HF (coal) 0.0003 3-hour average
SIGNED July 2, 2010.

d%?ﬁhmﬁ

PAUL D. KEEPER
ADMINISTRATIVE LAW GE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

KERRIE 70 QUALTHROUG
ADMINISTRATIVE LAW JODGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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|

CENTER, LLC, ARPPLICATION
FOR ATR QUALITY PERMIT

"NOS. 86088, HAP28, PAL 26 )

AND PSD-TX-1160Q JADMINISTRATIVE HEARINGS

HEARING ON THE MERITS

WEDNESDAY, FEBRUARY 10, 2010

BE IT REMEMBERED THAT at 9:20 a.m., on
Wednesday, the 10th day of February 2010, the
above-entitled matter came on for hearing at the State
QOffice of Administrative Hearings, William P.
Clements, Jr., Building, 300 West 15fh Street, Room
404, Austin, Texas, before KERRIE JO QUALTROUGH AND
PAUL KEEPER, Administrative Law Judges, and the
followihg proceedings were reported by BEvelyn Codex
and Suzanne Zimmer, Certified Shorthand Reporters of:

Volume 1 - - Pagas 1 - 280

KENNEDY REPORTING SERVICE, INC.
0 512.474.2233
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14 20 and the Ho Coal Coalition in this matter. We'xe ready
20 21 ta preceed.
21 22 JUDGE QUALTROUGH: All zight, OPIC?
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In réady.

JUI?GS QUALTROUGH: Okay. BED2

MR, HARRISON: @Ggod rmorning. Bogker
Harrison and Ben Rhem, TCEQ office of legal sexvices.
We'ra hera on behalf of the Executiwva Director,

OUNGE QUALTROUGH: Okay. Ara thare any
praliminary matters that wo néad to eddress before we
take a witness up?

MR. WEBERI Yes, Your Honer.

JUDGE QUALTROUGK: OKay.

bR, WEBER: If 1 rmay, Environmental
Defange Yund cowme acvess scie documante beginning
sunday and continuing into Monday. These were —-
these are permit applications filed by tha apnlicant
wlth the water quellty divieion of the TCEG.

They're -~ it’s a Wastewater digcharge pefmlt, and
also an appliecation for a 404 desdge and £ill perpit
filed with the U,3, Army Corps of Englwesrs. Both of
those applications were filed subseguent to tha
application ak issue today -« or the applications at
issue today,

A& part of the applicatien that we axe
discussing today, there iz a site plan attachad to it.
And that site plan was first Filsd with the agency
back in September 2008, It chows, anong other things,

3
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impacts oﬁ watianda, specifically -~ or primarily
forested wetland. And so those chenges were made in
anticipation of tha 404 pemnit filed in September of
2009,

he wastewater dlachaxge paratlt, by the
way, was £ilad in Februarcy 2009; alr permit quality
application, Sapkenber 2008; and the air impacte
analysls portlon of it in Decesber 2008 and
February 2009,

Bukt the effect of changing the site
plan, moving 22 gut of 56 emissions points, some
bundred of meters; is that the modeling that the
applicant used ~- dispersion wodeling that the
applicant used to predict its inpacts is based on a
alte plan that they've now subultted to othez
agencles, certified to othar agencles as the troa and
cortedi site plan, but it's different than the site
plan that they cextified as true and cerrect in the
alr guality application.

JUDGE QUALTROUGH: Okay.

M&. WEBER: Tow, the metion is being
raiced now because, again, I got copies of these
pernit applications op ==

JUDGE QUALTROUGH: What is Lha wetieny

HR. WERER: %he moticn lg & motlon to

WD e -f U o a3
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16
17
18
19
20
ax
22
23
24
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the locetion of 56 diffsvent partieculate emissions
pointa, which are all veferenced in the spplication.
It's from those polnks that they calculate or predist
ground-Jlevel cancentrations of the pollutants emitied
frem the plant and the impacts related to those
emissions,

Well, since White Stallion flled ite air
quality permit appiicatfon, Lt's flled, Mke T
indicated, the wastaimater discharge pernit applicstion
and a 404 permit mpplication, The wastewater
discharga application was prepazed snd subaltted on
behalf of %hite Btallion by tha sana set of
consultants Ehat worked on the -- or at lesst the nzre
canpany that worked as consultenta on this
application, and it was coctifigd «- signed mnd
cactified hy Randy Birgd, thite Stailion’s chief
oparating officar,

The discharge ’pemlt and the 404 pernit
shaw a completely diffarent alte plan, at leask as it
ralates ko the éntive western half of the plant. And
it shows at least 22 of the 56 particnlate enlssions
pointe as being depleted zt a different location in
these subsequently Filed parmit applications,

Ewalls produeed by the applicant show
that the change in the site plan was dons to raduce

LI - S B A L R

WO R N NN B s

dismlss, or In the alternative, a nhotion te remand.
ghe application on £ile ks nek the
application that thay've now subseguently sworn to and
atbested is the site plan in these other applications.
And I hava a serles of exhibita I would like to offer,
all public records or documents produced by the other
sida, that shows we're talking about a site plan thak
they've nowt said Is hot their current slte plan,

And we have not had a chance to raview
this site plan, rwodeled enimsipns freom that site plan
ox do any kind of analysis on it, amd they've bad it
and known abouk it. And their consmlisrts In this
case have koown about it for ower a year, sud they've
gubmitted to you today, and are about to swear to
thelr prefiled testizony, that thelr site plan that
thay'va submitted ta you as part of their application
is krue and correck.

Befora they do that, I think it's
incumbent upon me ta ralse this aew isswe with you. I
apolagize for tha faot that ft's the first thing we
have Lo deal with. But, again, this isswe caxe to ny
attentlon Suaday night.

JUDGE QUALTROUGH: Okay. Ir. Groten, do
you have & raspense?

MR, GROTEN: I d¢, Your Honor. The

KENNEDY REPORTING
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SERVICE, INC.
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1 projact at issue in this case 1s the preject Ehpt is 3 theres a redaon Lhoy changed the site plan. Thay had

2 represented in the six permit application, and bhat is 2 an aeriginal site plam, the one thay subaltted Lo thé

3 the project for which any permit granted by the 3 afr quallky division, but then they changed it for the

§ gormisslon for White Stallion == Lhose are the 4 404 pewnlt.

§ representations to which we will ba hald. 5 Thoy changed it hegatnsa they've trying

4 7¢ the extent that theee are charges, & to yeduve lmpacts to weblands, ond reduge bhe omount

7 then whataver xavlews are appropriate to change it T of nitdgation offorts Lhat *é'hey'll. hava ta do. And

& dewn tha toad, that will sccur. I instead Ehe dealgn 8 there's a reasgn hahind why they roved dt, and iike T

9 remains unehanged, then obvlously therd would have to 8 gald, it's woved 22 out of 56 emisslons pelnts, and %

10 be conformlng changzs made in the other applications. 10 would Jike the opportunlty to ga theough and show

11 Thesa are things that are f£luid, a hormal part of 11 those £¢ you, show that the motlon has merit and 'Aék

12 developing a large-scale project, and thera's 12 that this body didmies this application so that thay -
13 shsolutely wo basls to dismiss becavse we wilY simgly 13 wan == thay should withdraw it, but you should dispiss

14 get the permlt that fs xepresonts - that is 14 this spplicaticn bacause we don't know vhat the site

16 conslstent with tha representablony thuf wexe made in 15 plan looks like. '

16 tha application, ' 16 JUDGE OUALINOUGHE: Does the Executive

1 As far ag Hr. Weber's effoxts to 17 Dirvector have & position on what would »- well, lat wa

18 intexject evidence of what's in other applicatiens, 18 ask you a quastion. What wounld happen -~ T thiak X

19 thoue are nok the applications thak are on bxial in 19 already know the answer. If wa dsstn thiz parkit

207 EhiE matter, And so his rotion ta dkstiss &, 20 DPased on this site plan, znd then they have to make

2% Erankly, meritless. We are golng t& get a pernit, 21 modifications Later on down the road to eonfoxm swlth

22 assuning o declsdon im mada te ilssuve it, consistent 22 their 404 permit ap and thair wastewater ap, Would

23 with the representztions thal are made in the alr 23 thay have to comg busk dp and medify the permlt —- aay
24 permit appllcation, 24 perpit that ray or may not be ~— that nay be issved in

28 JUDGE. QUALTROUGH:  Qkay. 25 this procasding? '

i34 13

1 R, WEEER: Judge, 1f X pay —— 1f T 1 R, HAURISOM: Well, the permit —— I

2 could step you through and make py presentation in 2 mean, we review the pernit based on tha.

3 support of ny rotion, I think you'll see how it's 3 representatlons they have made.

4 oxtremsly relevent and how they are making different 4 JUDGE QUALTROUGH;  Right.

% representatlons about where emigsion sources are to 5 HR, HABRISCH: And 30 the pemlk would

& different agencies, and thera's no point in going 6 ba issued based on thoss represantations. If, for

7 forward teday at all, 7 whatever zeeson, the applicant bad to core dn for an

L] Tha iy quallty division has not seen, 8 acendoent ar whabover Latér on Qoun tha yoad, that

& to tha bast of ny knovledge, the revised site plan 9 would be spbject to tha - ,véu knaw, subiect to

10 that they have sworn bc:| and certified vnder penalty of 10 standard rules that they would have ko ¢oe in and

11 law as trus and catreck. . 11 apply for an amandment and get the au_sn&ment toima_}f:e

EE JUDGE KEEPER: Hava the other pazties 12 whatever changa they naeded to make.

13 had ma opportunity to review these documenta? 13 TUBGE QUALTRUUGH: Right, :
4 . HR. WEBER: I produned them as soon-as X pT HR, WEBERY Rut, Judge, I lase ny :
15 got then, but it's thelr docwrents. T mean, these are 16 opportuplty for fiearing in that instance, an ,
16 all doguzents that are dn thelr flles and their sawe 16 opportunity te contest the fompache bassd on the new

17 eonesultants, 17 emlssions points. . .

18 ' TUDGE KEEPER: But I mean avarybody 18 JUDGE QUALTROUGH: ihere’s no

19 elsas. 19 contested-case hearing on an anendweat Lo an alr ’
20 . MR. WEBER{ No, T produced Lhem. I 20 pammit? =
21 don't kuow L€ they've had a chance to rewlew them ox 21 : ) HMR. HARRISON: Wall, it ~~- axcuse me. :
22 nol. ¥e vere Bates lzbeling frantically yesterday and 22 apending on hew At {8 framed, It generally wauld.. he H
23 produging as fast as We could, 23 subjact to public noticd with soms small axeaptions.
74 angd, vou know, Mr. Groten is saying, 245 ‘MS. MANH: And, Youx ltenor, orn that - i
25 "Well, wa can change thesa other applications.” - ¢ell, 2% point —- this i Chelstina Manu fox Sietrs Club and ¥a
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1 Coal Coalltion, 1 notion, or at the very, very leasty this has to ba
2 Et would create a sitvation where we 2 prended, But thias procesdiag as we stapd here would
3 would have to litlgate whether or not there was right 3 have to stop if thera really has besn a change.
4 to public poarticipation on an issue Chat we curzently 4 HR. GROTEN: HMay I == I'm 50Ky,
5 have a right to participation on, And so If there are 5 HR. WEEER: And T also would Like ta
6 two or three dlffarent site plans for the sazo 6 mpake a corment.
T facility that have been sworn te in an application, ¥i JUDGE QUALYROUGH: I'm sorry, Say that
@ aither in fronk of TCEQ or a federal agency, I don'k § again.
9 s¢m how it's not relevant to fee which site plan wa're 2 MR. WEBRER: X would Ilke Lo make another
10 ackually talking akouk. 10 comnent, 1f I may,
i1 hnd Af there 1s & changs, then thoss 11 JUDGE QUALTROUGH:Y ORay,
12 changes are certainly ralevant in thip particular 12 MRt, KWEBER: Flrst off, there's no
13 proceeding that wa're at today because, zgaln, we'ra i3 guaranteo that wa'll gat an opportunity for 2 hearing
14 going =- I undarstand what M. Groten s saylag, they 14 becavsa it coudd be sn amendment. It could be &
1% com come in later to conform the application and then 15 perwnlt alteration. Wa don't know whak the provess
16 possibly subject the heazing to new public 16 will ba,
17 participation, or the public may kave to iitigate the 13 Sgcondly, there's alse no guarantee thak
16 xlght to do that, & right thet we already have today. 18 they will fix or smend tha reprasentations theyTve
13 Bo it pubta us in a -— At puts the public 19 pada £0 the Aroy Corps of Engineers or (he water
2¢ in a positlon of not understanding what ls actnally 20 quality divislan of the TCEQ, apd iIf it is, in fact,
21 heing proposed, of having multiple represeatatlope of 21 thelr inkent to mitigate and Llimlt ippacts on
22 patentlally diffarent site plans, and it’s soxsthing 22 wébklands, then what they have sworn to you today and
23 that we're here and wa can ak least sddress that lasue 23 what they plan to offer inte evidense Is not walid.
24 first and then dectde how to procead, but at & 24 Ttts nok truthful,
25 ninimum, I believe we should addrass that lssue, 25 ifow, thara's a statubory provieion,
15 } 17
1 PR, HUMBHREY: Kay i also respond, Your 1 Tt's 382,0291 of the Health and Safety Code, YeXas
2 Honor?y 2 Clean Alr Act., It says that if LE's necessary to
3 JUBGE QUALTROUGH: Yas. 3 zmend an application within 31 days of the hearing
4 HR. HUMPHREY: Thank you, Uhken £ on -— of a public hearing in this case, then that
5 HMr. Groten was rmaking his responae, he was saylng hets 5 gpplication should be senk back and go through the
& basically standing behind the permit that's here, and 6 pratesa again: be snhject to notlce, be subject to
7 Af they have to amedd Lt, they have Lo amend ik. He 7 coriant, be subjest to revisi by the alr quality
1 did not get to the core off the isotlony which is, did 8 division. They haven'b seen what the applicant plans
9 he changs the slte plan. 9 ta do, Welbher have we, and neither have you.
10 find T think that's a vacy signifleant 10 that's exactly what wo're doing, is
11 thipg, because 1f the answer ik, "Yes, wa changad the 11 we?re golng through a hypothetical that they've
12 site plan,*® it would bae OPIC's position thet to go 12 representad to other agencies they intend to change.
13 through a hearing on the old alte plan is a wvary, very 12 JUDGE QUALTROUGH: HMr. Groteny
14 signifieant waste ofF tice and resouzces for your 14 R, (GROTEN: It 1g -~ ik would be the
15 agency and ny agency and all of us who are here 15 first large-scale industrizl project -- grass roots
16 becausa then we have to come back and relitigake the 16 project develepmenk in history that did not undergo
17 Betwal site plign, 17 consideratlen of avolution in its design during the
18 And 1Ff it's true that the slte plan has 19 course of a multi-year developrzent process,
18 changed, what we would really be dedng hera is ) 19 It 1s possible that the designs ~- that
20 Jitigéting a hypobhetical spplication. I therg is a 20 sope of the layoub changes —- and there's ne changs in
21 change in site plan,’ it doezs not mike any sense for 21 equipmant. Thera's na change In fagilitles, It's
22 all of us to soxt of march forward dn this when we 22 just thera were some -~ apparently sone changes rpade
23 know there would be a changa at the end, %o if, in 23 in the locations of various materlal handling
24 faet, what lir, Weber has saild 1s true, that the 24 facllities and so forth that may or may not be the
25 emission points hava changed, . I would consur with his 25 final des_ign, and ¥ can probably assura you, Yeur
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1 Henoxsy that the alr ~~ tha representations in the air 1 JUDSGE QUALSROUGH: Mr. Webet, why deniy
2 peormit applicatien that have been hefore TCEE and are 2 wa go this way. %hy don't you digkributa your
3 nod before you, thay'll change yet again heroir_a this 3 hit'o.mation! lat gverybady dea ft. Let the BD staff
4 project ls ultipately started, Xt iz iniversal in "§ see it.. I rean, Lf you're just woving the materia)
§ projests of this kind to sea ehanges ~~ as-bullk 5 handling lecatlons -~ I rzean, we dondé koo the scope
6 changas made. € of the propbsed changes, und to ha horest wlth you, I |
7 Thizm pay or may ~-~ the raving nmumf of 7. dom’k seq how anybady could ever get a permit 1ssuat
8 storage pllas pay orx may ot he anong them, hub to say 8 if everythidg has to mateh, Y
8 thet just because there hag hean some waconsidarabion L] 1 me¢an, you've got -~ this pernit ia
10 of facllity locations that we hava bo stop and send 10 golng forwerd, ond the applicant i3 making
11 the project again, wa would never get a project built 11 rep!.‘eset{tntiuns rcegarding these endssions. And, yeah,
12 unden these circunstances, 12 thera's other federal parmits that he's going to hove L
13 &nd ¢ we, Ulilte Stallion, fully 13 to obtain; federasl, state, whatevar other
14 wundargkand that the epplication ~~ bhe permib bthat we 14 autherizabtions they'll mead. Sa gozething hzs gob Lo
15 gat will bind us to the representatisns that are made 18 go first, and, yeah, thars nay he chenges to kha
16 in it, and to the extent that thosa have to ha 16 layouk, '
17 chasnged, they'il go through approprlate processts. 17 % resn, 1t's ny vnderstanding that
18 The agency's rules are geared towerds 18 what'a proposad in the application is noy tha final
19 ensuring apprepriate public participation, glven the 19 englnésxred deslgn of thls facklity. Yhey don't knew
20" NEtUTe oL & parclculavw <lange. I mesn, there's a 207 whiat To engines¥ to at whis poitf In Cime. +hey don't
2t whole hunch of different waya of making changes. If 21 have a permit hera yat.
22 these are sigquificant enough ~~ if, in other worda, 22 $o this 4s what vwe're suggesting, that
23 tha final design is changed Eronp the way 4t7s 23 you go ahead and hand out your information, thase
24 Topresented in the alr pernit application and if the 24 pernlt applications that you say are conflioting or
23 changes ara significank enough, under the various 25 drastically modify this epplicatipn, -And wa'ra ¢olng
12 21
1 higrarcchy of change options that are set forth in the 1 ;:n 1ot bhe ED staff look at it and a¢e if they san --
2 Texas Clean Aiv Agt and TCEQ's implementing rules, 2 you kmow, 1f it's, you Xnow —- do you see what I'nm
3 there wil) be epportunities For these changes to ke 3 saping? I mean, we'tre getbing into the point whers
4 considered and to §o through e degras of public 4 how Tar have they chenged ik, vhers the changes are
6 procees sppropriate to the magnitude of the changa. 5 juak s necessity in these typs —— when you have a hugs
] And, theref;n'e, there's keally no point 6 facility like this that needs a whole slew of parmits,
T in stopping this process because it's keasonshly 7 M, WEBER? Well, if I could step
& assured that wére wa ta do that and cosme back, you 8 through it, T think I tan probsbly seve pa ==
§ knew, six panths from mow: thers will have baen yet 4 JUDGE QUALTROUGH: He, Iak's get
10 -further intervening changes in tha svolution of the 10 averybedy to see it first. I rean, sb they can +«=
11 design so ~=~ . . X1 HA. WEBER1 Ukay. . -
12 JUOGE QUALTROUGH: Okay, 12 JUDGE QUALTROUGH: Okay? T would
13 " (Brief pause) 13 ke e t
14 R, WEBERI Your Honors, can I hava an 4 HR, WEBER: It waa produced vestexday,
15 opportunity to presenkt the evidence Lo support my. 15 Lot ¥ can -- : . )
16 -nmotdany ig JUDGE QUALERAUGH: #o yau have got it.
17 JURGE KEEPER: You'ra just about te. 17 You-21) had a-chance to leok at It% ) B
18 MR, WEBER: Okay, <resb. Thank you, 18 MR, BHEMT Me recelved it.".:.y'eatnrday
19 JUNGE KEEPER: We're brwing te figure 19 afkerncon. We have not had a chance E'o ‘review At yat.
20 aut précesses here, l 20 i JUDGE QUALTROUIGH) Do you have ataff i
2 {Briof pauce) 21 here ta lach at Lt? :
22 JUDGE QUALTRQUGH: &All pight, Aw I on? A2 HA, HARRIBON: Yea.
23 JUDOE KEEPER! ®e have people who are | 23 JODGE QUALTROUGH: X know it's going to
24 standing by to mprove the gquality of the mlexophones 24 ke & cquick and ~~ I khaw it's not going to be an
25 ' 25 in-depth analysis but --

a§ 200n a8 wa take a break so -
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1 MR, WREBBR: T would like to add ene % gkap the gorme and that wore consldewed In the modeling
2 othex point, and then I'11 be happy to hand ik all 2 snalysis, then that nlght be relevant,

3 out. I would like the opportunity e step through it 3 T don't think {i's a basis bo eend tha
4 in suppert of my moticn if that opporbtunity presents 4 applicotion back. It'a somathing for you to consldar
& itself, Obviously wa think that would ba impoxtant to 5 in your propessl for decision after all Lhe evidence
4 the mation. 6 isin éa to whethar ox not the appropriate
¥ In a recent casa, tha Las Brisas cscg, 7 demgustratlons were nade to support the lssusnce of
8 there was omisalon of material handiing facilitles and 8 the pernit applicacion, but it domsntt, I think, bear,
9 movement of materfal handllng facliities, and in the 9 Your Houo¥, on your, I think, correct asseasment of
18 reply to closing argument £lled by Lhe Exesutive 10 the realities of project developrent.
11 Director, they took bhe position that: the applicatlon 13 MR. BEBER: Your Honors, I was ona of
12 shonld be ramanded. i2 the litigators in the Las Brisas case. The ootions ——
13 This situatlon hera is eyen nore 13 or the suggestion to remand is based on arguments I
14 egregious. This is not what they planned to do. 14 mada and evidence I pregented on behalf of
15 They've reprasented to other agencles they're doing 1% Envircmeental Dafense in the Las Brisas cade,
16 something else, So I do think thera's precedent fox 16 In fact, what the applicant did Was
17 whab I'm asking for, I disagree that it should be 17 change their spplication in midstresm; just as we sre
18 repmuded for conaideraticn by staff, 18 gesing heze. And Lhere were some facilitiss in
19 I believe it needs to go thyough the 1% existenca, but others that werg not. Se¢ it's slmost
20 antirs process because an anendwant is necessary, 20 ddentlcal, except 1t's moza egreglous hare. ‘Thair
21 according ko 382,0221, And I have that statutory 21 censulbants knew ahout the change In Jenwary 2009, and
22 provlisfon to hand out; but leb re —- you want ns to 22 1 hava tha emails to prove i,
23 put sove packages tagekher and hand it out to 23 JULGE QUALTROUGGH: Buk there's no changs
24 averyonel 24 to thig application.
25 JUDGE: QUALTROVGH: Yaah, So we all knew 25 MR. WEBER: Theylve sworn that thelr
23 25
1 what you'rs talking about, 1 site plan to other agenclas is different than the one
2 MR, WEBER: Thank you, Your Honmor, 2 that is beforxe you.
3 HR. GROTEW: T think I do, and actuzlly, 3 JUBGE QUALTROUGH: Right. But Lf they
4 that may bhe —— it's actpally —— Mr, Weber makes a very 4 geot & permik bazed on this application, and then they
5 good point, that In the other case -~ bacsuse I think 5 get other federal and stata permits based on enother
€ Jk's helpful to distingulen what's golng on hete. 6 szite plan, I rmoan, that's -~ and they can't comply
7 What happenad fn Nas Brisss i=, =g ¥ understand it, 7 with both, that's their probleam, isn't it? I moan, iF
# there were sotuwal physlcel things in the ebvivonment 8- they gel twe permits that are inconsiatent
9 thak wers in different places. These are not 9 pssenblally -
10 physical == T wean, out of the contxol of Lhat 10 HR. WEDER: Except to khe extent that ny
11 parilculsr epplicant in texns of represeabing obher 11 cident loses the opportunity to litigate the plant
12 off-site sources that nagded to be conzldered in the 12 that ultimately gets builk, not tinkering around the
13 podeling analysis. 13 edges; 22 out of 56 -~ at least 2% out of 56 enlmnslons
14 That's gquite different fron something 14 pointa bhat moeve; the barge facllity, s majoxr sourcs
15 that's ih A =~ thak deasn't actually physically exist 15 of partlenlabe mabber, in this case, snd theytre
16 in the resl world and represents, or at least the 16 within two microegrans per cubie meter af exceeding,
17 beat -~ a reasonable estimate of where they ara going 17 baasd on theilr ovm medeling, the relevant stenderd;
38 to be. And so I don't think that uhak happened in Las 16 IM10 PSDh shorb-term Increment.
19 Briras infoms your Jjudgrent, except to say that ib’s 19 They're weving that bavge facility. a
20 relavant. 20 massive source OF partfculate natter emlssians,
21 IL we ware talking shout, for exarple, a 21 300 mebers up tha river. B3And they'ra rouing 21
22 podificatlion te an existing plent and we were trying 22 obher =~ or 20 gows-odd obher sources to the north,
23 to get a permit to put a new unit on 8 npew plant stte 23 closer to another najor source of pollution, the
24 and had, in an important wWay, misrepresented embsslon 24 Celanesa plant, but I lose that epportunity to
25 podnte in the exlsting facllities that ware going te 25 1litlgate how that night intaract,
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1 MS. HANW: I would just like add that 1 chenged and roved, and T Just qolncf ko he read!.n_g
2 Mr, groten hasn't Emswered the gqueshlon of whather or 2 Into Ehe record stobements, swoxn cerbificatisons in
3 not the eite plan hus or has not ehanged, and that 3 three diffetent permit applications. .
i _sueds to be a real lssua here, that wa have two 4 GUDOR QUALFROUGK: Well, how ava we fao
§ :mteplalty dlfferant site plans that have besh == that 5 judge whathar this 1 qofng to be a material c,hz\nge‘;'
6 are applications heing ovacurrently processad, 6 I mean, you're asking -~ it’s going & hé a pattey of
7 ' Ind you asked the question, Judge 7 degrees, Erom what X ‘sian tell; you know, oither this
8 Qualtxough, dsk't dt the applicant's prablen whethar B0 iIs not a substantial change, it's not really going te
9 or not they hava two maberlally diffexent appllcations 2 change, I nmesn, hew -~ today, aii;l;iiﬁg here, how am 1
1¢ and parmits? And thera's a sectlan of the water code 10 geing to make that judgment cailt
1 that speeiflcslly addressea whethex or not you can 13 MR. WEBER: That's right. How is anyona
12 knowingly meoke & false nxterial, skabepent or 12 golug to make that judguent cail? How dosa EDF?  How
12 repragentabion. 80 it would ba -~ and that would ba 13 does the staff know? S5tafl needs ==
14 section 7.179 of the water coda, 14 JUBGE QUALZROUGH: Well, that deesn't
15 It would be my ~— or Bierra Club and No 15 answer my questlon. T think the risk is on the
16 Coal Coalition's posltion that if the witnesases fox 16 appllesnt that Lf he goas forward now with a psrmit
1?7 the applicant have made & skatesent that the site plar 17 that doeesntt ~~ thet ha can't live wiih becavse of
18 ig different aad it's different as Mr. Weber asserts, 18 changes, that any changes are golng to be so major
13 that by saylng that they'ra okay with {he site plan in 19 it's geing to require wejor amendment and new nobice
20 this procesding, that those are materfally dlfferent 20 and new nodeling and a1l that -— I wmean, 1f he's that
.121 and Enowingly false represeakabions. 21 close and it's going to; you know, the inarsment
{22 And it's just fmportant that we have 22 and - T meen, ko ma ——
23 what's agtually going to be happening, as far as they 23 R, WEBERt Well, again, I think
24 J¥now. We wnderstand the possibility that this permit 24 therets -~ ik ia material to us Lf wa lase the
25 gets iggved and twn years down the zoad Lhere'a some 25 opportunity to litlgate it, That detemsination da nek
2% 29 .
1 problem and they have to come in for sn alteratian, 1 golng to ba pade by Environsental Dafemae. That
2 bot that's not in the aituation wa're in, Your Honors, 2 determination is gaing to be made, yoit know, somevhere
3 HWeTre ln the sitnation where they kiou 3 down the road. Thay know today thak the application
¢ tha site plan has changed, They haven't npdated thelc 4 wa'ze sbouk to have a hearing on is mob the tne that's
5 air permit applicetion, Thaoy had plenty of time to do 5 golng forward,
" € o, and If we tpuld have been using the neak updated [ KR, GROTEN: We don't know thakt, veur
7 slke plan through this entire proceeding, wa wouldn't ‘} Hanar.
4 be hére today with this concexm. 8 JUDGE QUALTROUGH: I mean, they don't.
23 JUDGE QUARTROUGH: | Mr, Webar, how long % I wmean, they -- ’ : ’
10 do vou think 1t will take yau te prese_n{l:-your motian? 10 HR. WEBBR:  Well, they?va sworn to it
11 You say you still have gomathiay else (o provida. Wa 11 with other aéencias ag tE.UH and gorrect., If that
12 don't have anything at this paint, s 12 wgn't true, what they sald fo these other aganciss,
13 MR, WEBER: Rlght. I vndexstend, I 13 then, s3 Chapter 7 of the water cods indieates,
14 have less than ten handouts. . 14 they're subject to enforcexent.
15 JUDGE QUALLROUGH: Are you golng ta nesd 15 JUDGE QUALTROVGH! “That's their xisk. I
16 & witness? 16 mean, hare we have an sppileation that we're looking
17 R, WEBER: Ittg thelr documents. Itts 17 at. If they're making othey represez'\tatinn_a ko tha
18. thaix epplication, decurents they*ve produced. I cam 18 water quality staff énd ko the c;:rps —— ’
18 pub # wlthess on the stend ox I ¢an Jjust eimply make 13 MA, WEBER: I stlll believe that ny
20 argurent, 20 c¢liont is harmed by being forced to spend resoWrces
21 JUDGE QUALTROUGH: AlL right, 21 going through and litigating an application that's net
122 tR. WEBER: Ro one has calculated | 22 what they currenlly represent’ is true znd forrest snd
23 enisalons. I'o uot going to be offering expert 23 that we run tha risk of wissing ti’ne opportunity to be
24 testimeny. ¥'n golng to be =~ the documents -- you 24 hesrd at a later date on the epplication that's ‘
25 kaow, 1L'y golng to he pratiy ¢uvlovs that things have 25
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1 going to ha built, 1 tolking about a diffevencs in rorms of what the number

2 ¥R. GROTEN: T woild sa¥ they're not 2 of acres are in the site pian? Are we talkiag

3 heing forced to do anything, 3 about -~ are we talking about where the facliity

4 JUDGE KEBPEH: ®all, hore == 4 1tself is located Yithin the site plan? Ave we

5 MR, WEBER; I can offer & witnass and 5 talking abont something aa spacifie apparently as

& they cap =~ 6 emigsion pites? Are we talking shout changes that

1 JUDGE KEEPER: You know, at this 7 involve 25 meters ox 500 rebers or 4 half a mile?

9 point — first oF all, thank you for the offax of the ] MR, HARRISOM: In this sense ~-- the

9 tltnass, and that may be helpful bto us at somn polnt 9 short answer to your question is that there is no
10 heve. 10 specific guantificetion on either of those wekrica.

11 Cleavky wa are skruggling with trying to 11 And if I pay eclaborate, the applicent has subiitted an
I2 halapnce a serlea of afflclancies here, 12 application that the Executive Dirasctor has revlawsd,
13 HR. WEBER: Yes, Your Honot, 13 and sk this polnt in tike, the air quallty epplication
14 JUDGE KEERER: ¢ne is that there has 14 far the pexmit has not i:een changed, It Ly the sama
15 been an enormeus amount of tlma that the applicant, as 15 mpplication that they subni?:ted. that the Exscutive
16 well as the rest of the partles, hava spent in gekting 36 Director reviewsd amd thak the draft parmit was lasued
17 ready for today's provgeding, 8o wa would like to be 17 predicated upan.

18 able Lo take adventage of that. 18 Genezally, in looking at how to handle
i9 on the othex hand, AF there is some sort 19 changes to a permit, it's viewed basleally In beins of
20 of fondamental due process violation that™s occurring 20 altarations or amendmenks, and the predicate for an
21 There, wa cverbalnly don't want to go through an entire 21 omandment is whether there's Been a modlflcation to a
22 procesding only to be overtuzned at some point, 22 faellity, And a vodification -~ there iz a formal
23 whether adalnistratively or Jjudteially, 6o the 23 definition in the statute, but it's denerally viewed
24 question that wa've struggling with is, well, what is 24 as 4 change in the character or quantity of emigsions,
25 the nature of this thirg we're locklng at? %What's the 25 JUDGE KERPEH: Llet me stop you right

‘ 31 a3

1 scope of this patentlal changa? IE it's relakively 1 there. So a change —-- an avendeant ia triggered by -~
2 ninor, then I think we have to go fowwsxd. If it is 2 say these words again,

3 substanbial, then perhaps the motlon should ba a MH, HARRYSOH: A modification.

4 granted. 4 JUDGE KEEPER! and a modification is

L The problem that we'xe having, I can 5 Ekriggered by «~

6 tell you right nod kafora you even present yavr ] HR, HARRISON: Well, it's generally

7 dnformation -- and I'n eager t¢ sae what your 7 consldered a change In the character or guantity of

8 information is, but the problem thab we¥re having ie 9 emfsgiona, bub I think ¥ might be straying away a

9 where 1s it that you draw the line ab vhak is g 9 1littls bit hercause what wafra talking about here ig
10 substantial changet 10 whather or not there'’s bean s change in the
i1 Md ane of the reasons that our focus 11l representatlons upsn thich the permit ~- the draft

12 keeps shifting frau yeu over herg to our left to the 12 pernit has bzen lssued.
13 Executlve Director, ls were locking for assistavea in 13 And like I seid, the application hasn't
14 tewms af deflning vhat the process is here, We 14 been changed. I'™m nokt familiar ~- haven't had an
13 undarstand Lhat &f an applicant comes to the 15 opportunity to review what pay have been swbmittéd by
16 Cormlpalen or to the Ewecutive Direchbor with a 16 ths applicant for other -- as an application for other
17 preposal, it's likely, not just common —- it's Fikely 7 authorlzations under -~ for other programs, Water
18 that there are golng to be sowe dlfferences betwaen 13 quality or what have you. And the =~ I'nm not sure
12 the applicatlion and vhat is £inally bullt. 19 what furtkar I can -~ X deak, I' not -~ 1 want Lo be
20 And the question that we have 1s, at 20 as belpful as I can, 1'm pot sure what further I can
21 whet point is it rhat the changa is so subatantial 23 add because thay haven't represented any change ko
22 that the Executive Direetdr begins to pull ak his 22 thie epplication.,
A3 coollar and say, "Hell, now, walbt a ninute"? 23 JUDGE KEEPER: Hexe In nmy quastion, and
24 MR, GEDER: You pean ~— I'm 6QTLY. 24 that isy Let's say that we go through this process
25 JUDGH KBEPER: Are we talking -~ ara we 25 and the draft permlt is approvad and ik comes up
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1 bafoxe the Comlssion, and then Ha. Mann or Mr. Hebex 1 Hiv, HARRTEON: RiIght, that ave '
2 hers stonds up and says, "Commiggioners, Chis is not 2 protective of human hezlth and tha qz'n.rirnarm_ﬂa:il:v
3 the plan that is heing propased to be built,* at shich 3 JUDGE KEEPER; S0, noW, Hr. Weber over
4 point bhe Commtgslonars' wisien then sork of tracks 4 here is chooplng ek the bik 1o kell uva what thesa ©
B what’e going on here, attention is then glven 13 5 changas ava and why he bellaves that they might have
4 coungel, oud they say, “Hell, at what .pnim:. do onr 6 asone substantial effect on where tha emissiens =- what
7 rulea provida that a changa in the proposed faoility 7 tha diffgroncas would be betwaen the endssions
0 o he built requires a halt in ke review process and 8 proposed abd the emlssfona that wonld actually vesull.
g bhe pore praciae information halng brought foxward,” 4 U you hava anything else to add before
10 and your respanse woyld be —— 10 he does thal?
11 WIDGE QUALTROUGH: I know you don't knouw 11 MR. HARRISON: Wall, Lf lt"s matexiel
12 the scope oFf what's —« ’ 12 handliag sdjustoents for waker guallty that are —-
13 MR, HARRISON: Well, wa would have to = 13 that sctusily rasulk in & reduction In effects, then
14 it would hove to be a =~ I'm not Lrying to akirxk tha 14 that's semething that Jlikely would he done sirply wlth
17 issue. It would have to be a case-by-casa review 35 an alteraktion thak weuld be appravable by the
16 basged on the faots, W%e would look at the facilitias, 16 Executive Dizector.
17 what they*ve reprasented as far ag what they'ra going 17 JUDGE KEERER{ Okay.
18 to wulld, how they're goding to build 1k, shat the 1% HE. MARRISOH: I mean, Lf that's the
18 precess ds galng te ba, what the emisslons ave going 14 caga, then thera's mo -- 1f it improves the
20 to be, and, you ¥new, how kthey've proposed to da it 20 protectiveness of human healith and the envivondent,
21 wversus what actually is geing to be done. 21 then that's something that could be »~ and I don'L
28 I wean, for axample, thare's a rormon 22 mean to overgemeralize, but likely, that's something
23 provision in all permite that 1s zeferred te ne 23 that could be donz with ap alteratlon and it would £ix
24 as~built spaglfleatlons whare the applicsnt makes a 24 the problem,
26 propesal, says this L8 ubat we propose aud thls ds how 25 HR. WEHER! Jodge, cen I respend to
3 a7 (
1 we prapess te get there, And then once they build the 1 that? The alteration he's talking abobt 1likely
2 plant, they subsit the astuzl ~- the specifics to what 2. involves additionzl modeling that T would never get to
3 thay've bullt bo geb to where they were proposing to 3 sorubinlze thiough crosa-sxamination. That's one
4 go. 8¢ there may ke ~- and there may be sote changes, 4 thing,.
5 I xean, they say, "Hell, thia is the® — |3 Secondly, there is a way bo figure out”
4% and, again, T don't want to get too general, but, far 6 whether this is a material changs, and bhat's by
7 example, 1f the result is, ™He're golng to gek to X, T having thak new eite plen, the one that they've
8 and wa think wa can’get thera doing these procesges,™ B gertifiad to tha other agencies, reviewed by the
9 end wa say, "Okay. Well, the result i-s good, Thal's ¢ staff, modeling performed and submitted purvsvant to
10 where you Hahk ka gab there, and e think you can get 10 the znles. : :
11 there with your propesal.™ and we fssve -~ the peraib 11 ) There's also guidance under law for this
12 gets issued, buk, for exampla, in bullding the plant, 12 sltvation, and that's 382,02%1, I%'s not a rule,
13 they determine, "Wall, wa head to wake sora 1% It's a statute, and the statute says under (d}, “An
14 adjostrmentes,™ and it's like, "Well, we thought we 14 applicant for a license, permit, reglstration or
15 ¢ould do this, but e hesd to meke some adjustizents, 15 sinilar forn of pernlssion required by law to ba
16 buk we still got te X, ond then they svbait those 16 obtalned Erom the Commission may nok azend the
17 es-built speoifications to the ED, and the 2D raviaeus 17 application aftar the dlst day before the date on
18 it and saya, POkay. Well, you got Lo where you wanted 18 whiech a publie hearing on the application i3 scheduled
19 to be. That's fine.”™ Then thosa changes ara —- yau 19 to Ilaegin." Bo the applicant zan't do that. Ohay.
20 knaw, they're acceptsble. 20 Haut sentence, "IE an amendment of an
pal JULGE KEEPER: HAnd where you want to 21 application would ba nacessary within that pexiod, the
22 be -~ 5'm trying ta FI1) {n tha hlanks 1n wy 22 ppplicant shell resubnlt the applicatien ko tha
23 wnderstanding. The “"where you want to ha" 1eans the L 23 Commission and must again ébmply with the notice
24 enlselon levels thut have been permitted through this 24 mquireaeﬁta znd ant ather ragulpscents of law o
25 proecasal 25 comnissfon ryle as though the application Wera
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1 orxlginally submitted to the Cormission on that date.® 1 them Lo approve. Thay can't do both. They'ra net

2 JUPGE KEEPER: Well, not to == I npay be 2 both true statements.

3 steallng Mr, croken's thonder hare, bul what we're k| JUDGE QUALTROUGH: Wall, and

4 missing here is, ak what peint 1s Lt that the 4 unforturabely, wa don't have a process vhere we take

5 applicatlion arendzent is required? 5 Iho wastewater parmit and the aix pernit and go

& HR. WEBER: I thilnk whenaver thay make 6§ formward throygh one hesving procesa. YThay are

7 repregentations vndex -~ certified, sworn-te 7 separate, and they are - I can sao where thab would

g ropragentations to other agsncies that thaylre & he changlng over time.

S bullding a different plent, the émissions from which 4 MR, KEBER: It should be the experts, it
10 this ageacy has never considared or avaluated. 10 should he the staff snd all of our disperslon neodeling
11 HR. GROTEN: Thera 1z -- what wa have 11 experks that get the ¢ppirtimity to leok at and
12 represented to the othsx agencies ig the plan that we 12 evaluate what they actuwally plen to do. And
13 expect them to approve, and whatever reconcilianktlon 13 Mr, Groken jusk sweld that the application -~ the
14 may have to occur down the road, 1f any «+ and we're, 14 subsequently submitted applications to thase other
15 ot this point, xelylng eslely on Me, Habar's 15 agencles, that's what they're going to ask them to
16 aagertions that therse ure not only chenges but that 16 approve. He just eaid that. We Enow this is nokt
17 they'ra somehow materizl or significant, hut to the 17 thelr plan; and we have not had a e¢hanes, nor has
18 entent that there are variations, it is up to ¥hite 18 staff, to evalpate what they're goiny ko msk thege
19 Stallicn to reconcile thenm. 19 other agencies, and ultimately, what he's saying, this
20 Mngd they understand corpletely that they 20 agency Lo approve.

21 are at cisk, 1f thars is divargence in plang, that one 21 JUDGE QUALTROBGK: Mr. Musphrey?
22 agency or the other and whatever final plans are 22 HR, HUMPHREY; Thahk you, Youxr Honor,
23 determined ta bhe the ones they'ra gaing to build on, 23 In a way, I thiak we're heading in the seme dirvection
24 thexe will have to ba cenforming changes., It 1s an 24 here. You know, one of the things that Mr. Harrison
25 inevitable part of larga-scale project development, 25 sald is that he's speaking in generalities, which is
39 41

1 end I think the appropriate rasolution is to let 1 quite understandesble because they haven't seen what is
2 Mr. Weher distribute te the parties ~— as Your Honor . 2 abaut to bo presented in this metion,

3 was supggesting, diatribute to the partlies vhatever 3 But I think where everyone is sort of
4 evidence of change he wants and parhaps take up his 4 going iz we're somewhat Interested in the staff’s
5 rotion later after we've all had a chanca to take a & pesition, I mean, ¢bulously the paxties have a
6 look at it. € poslilon about whether thls pernlt: shovwld be granted
7 HR. WEBER; One otheér point abouk "am 7 oz denled, BAnd ¥ feal strongly that the Executive
8 beilt,” That's when Li's determined, a'ftgr this whole 8 Diractor's staff domsh't really —— you know, thay
9 process, that they're golng to change, Shey knew & 9 don't have eny personal imterest in this.

10 yaar ago. 10 And ik would seem to me thak before this
11 SUDGE OUALTROUGH: Well, I'h nat so sure 11 ever taok place, they were prepared to say, "Hell,

12 they dld, I mean, this is - 12 thizs permit should bs grented based on the modeling,
13 HR. WEBER: Wall, I can present avidence 13 and the moedeling geve s & boxbcology repost and so
14 that shows they did, 14 Forth, How, If they take a look ak fhese changes and
13 . JUDGE QUALTRQUGH? 2And they may end up 1§ they say to Your Honars, "He can skil) rida in with
16 changing those applicakions a week fron now. 1T mean, 16 the modaling that wa hava becapss it's not significant
17 they'ra kind of ~~ thay're fluid, X eeen, they're 37 end thess sre our reasons why," that should probably
18 goldng to ba —-- the applicaticns ten.d to get amanded 18 gquida you as té where you're going ta go,

1% throngh the procsss, and thls one =~ your citation to 19 However, if they take a look at these
20 0291, 1 maan, it's thelr position they don't nead to 20 changes and say, you knaw, "™ga'ré relwdng on soze

21 change this one at this peint. 8o I'a hot sure that 21 wodeling that doesn't acvcurately ¥eflect what 1s now
22 {d) is Erieggered, 22 going on with thesa changes, and the nodaling that we
23 MR. WERHR: Mr. Groten just got through 23 have in here 13 not scmething that we can carry

24 saying that the applications ho's subnitted e the 24 Torward f.o say that the pernit should he yrankted,” it
25 2h would sagh to re bhat if the staff has an opportunity

other agencles is the application he's going to qsk
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1 to toke o Aook at it they'll ho in the best position 1 MR, UARRISGH: That's correat.

2 afbey tL{ay de ta tell you, you know, ean they still ] . Ms. MANH: Your Homox, I didn’k

3 xide in wlth th'infomatioﬁ they've pravided you in 3 interprekt Kr, Webat'a snggestion that there was

4 this casz up to this peint? And L£ thelx answsr la 1 4 onything &n thesse other applicatiens Lhat was rolevent

6. mo; bhen T Lhink that gives us the answer as to where 5 to this praceading other than tha site plan, thich

6 wa go with this proceeding. . & ought to be identleal and 5o -~

T JUDGE QUALTROUGH: Or thay conld just go 7 ’ JUDGE QUALEROUGH: No, not necessarily,

4 and amend other permit applicationa. ‘ 8 1 don't agree #ith Lhat,

bl li, HUMBHREY: Well, cexbadnly, but ~- 9 Mg MAN: Okay, So -=

10 JUDGE QUAﬁTROUGII: 1 rean, thatls -- it 10 JUDGE QUALIAQUGH: I wean, because

11 will never stop, I seems to te thak, well, You know, 11 whak's going to happen if they get thls permit based

12 we step this one, ‘then they'il changa that one ko 12 on site plan? Then they'ra qoing to hava to go and

13 confarm to this one, or we changa this one ta conform 13 smend those other applications in order to conform
14 to thab 9na, T mean, it'a just -~ to me; it'y the 14 wulith this one.

18 parmitiing process. We dep't hatra a singla process i5 M3, HAMN: 2nd those applications wazo
16 for zll the nutherizatiensz that they're going to hava 16 laker in tire, and X think thls is the —-
17 to ¢btain, so I don't s=e where it ever stops, 17 JUBSH QUALTROUGH: Well, thab happans.
18 MR, MARRXSOM: Your Homox, if I may, I 16 MR. WEBERt Hut Mr. Groten jost got
19 would detinitely 1ike to echo what you just maid 1% through saying that thoss dete the spplications that
20 because wa're gerting Inta what are some tincharied 20 they iatend to ask thoge agencles Lo approve,
21 wateors, where when reviewing an aly quality 21 JUDGE QUALTROUGH: Today, and they may
22 application, we den't reach out snd look and say, 22 change a8 a result of Chis hearing process. I uean,
23 "Well, yhat have you represented ip yanr 404 23 those are stlll fluid, and I don®t even know, do they
24 applications™ o2 Fljhat have yon represented over 24 have a draff permit in thera yat for the wastewatex
25 hergi™ We Look at what is geprasented in the alx 25 permity
43 45 3

1 permit applicativa ~- 1 MR, WEBER:- I do't kno4v, I haven'i had (
2 JUDGE QUALTROUGH: Rbsolutely, 2 a chance to zavlew lt.

] MR, HARRISON: -~ and whether ear not it k] JUDGE QUALTROUGH: Probebly not, hukt I

4 meets BACT and whather or mol: it's golug to be 4 don't knaw.

8 protective of the human health end the environment, 8 MR, WEBER: I mean, 1t's one thing Lo

6 That's what the Clean Alr Act requires, and that's 6 swear under oath that they intend to& amend these other

7 whak was dona i{n this eass. ' 7 appiications 50 that we kaow that wa're nob wasting

i) And L don't want te plade unhecessary B valumbla tire and ¥asources golrg Toxward so that wa

¢ kelience oh ~~ 1f I have a pernit enginesr herg -~ 1 4 don't have te spend our time to glve np our

1¢ den't have a modeler here, but I'wa got a permit 10 oppertinity for publiec particlpatlon later or spend :
11 engiveer here. I don't know whab conclysions he nay 11 additdional reseurces relivigating this cage. That's i
12 be shle ko deaw in Iooking at en application for a 404 12 the ham to us going forwazd under separate sworn-ta

13 pernit. 13. representations.

14 JUDGE QUALTROUGH: Right, 14 JUDSE OUALTROUGH: But whera dees it

14 MR. HUMPHREY! fThere ate tdo modelers 16 ever end? I wean, that's ny question bo you. If we

16 that are fere, aren't there? . 16 go ferward hora and this pernit ends up driving

17 JUDSE QUALTROUGH: Well, but, still, I 17 changes to thoss applicatfong, then I don't sea vhare

18 mean == - 18 the procses ends because Re can't'ge.t everybhing on B

19 HR. WEBER: That's why it should be 183 the sane trvavk.
20 revieved by staff, 20 HR. WEBER: This hearing ought to be
21 HR, HARRISQN: Sorry. I didn't know 21 Yaged on tha hest information that'a aveﬁebl.a in
22 that, they wete hers, T'm sorry. 22. terms of where they plan o set ~- place thalr g
23 : JUDGE QUAI.TROUGH:" And any reviaw 23 equipment. Twenty-tua out of 56 perblevlate emisslong
24 they're going to do is going to be cursory, at best, 24 points, they've rapresented to othey ag;incias, are
25 4n this room, 25

going ta be mevad. We know that todwy. <They knew 1t
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1 in Janvary 2008, sad in an emall eald, "How .dnas this 1 JUDGE QUALTROUGH: ALL right. We're off
2 affset the disperslon modeling?™ Ilve get 3t. I'va 2 tha record till 1¢:25,
3 got it in documants that they'vae p:nduésd. 3 {Recesst 10106 a.m. To 10128 auan)
4 JUDGE QUALTROUGH: Let ma ask a 4 {Exhibit EDF Mos. 120 through 126
5 question. “¥hy are wa Just getiing this today? I 5 parked)
6 mean, If these applications had been filed -~ I wean; [ JDGE QUALTROUGH: AXY right, It is
7 wo could have —- 7 10130, &nd we are back en the record,
& MR, WEGER: Yes, Youx Honor. 8 Lat me giva tha partles -~ lat me aea.
] JUDGE QUALTROUGE: If thisg would have 9 T have got several erhibits froa EDF. We are going --
10 bsaen raised earlier, we could have had the staff 10 I'™ going btoe go ahead -~ how do you want to handle
11 acktually <o a more in~depth revisw than what thsy can 11 this? We're going to go ahead end adnit these.
12 do today. 12 to ahead, Do you have any v
i3 MR, WEBER: I can address that, I got 13 MR. GROTEW: Hava thay been offerad yet?
14 an email from a landowner client fn the area wha 14 JUDGE QUALTRGUGH: Well, I think part of
15 happaned to ba also an oll and gas lewver, It sent 18 this is this ls just kind of & Eotion, so essentlally
16 along & map -= o deslgn by Stanlay that looked like 16 we're golng to get thess Iate the xecexd.
17 the barge facllity had moved. I had naver seon it 17 And let ma -~ lot Fe tell you -+ Ry
18 befare, and I was trying ko flgyre it ouk. 18 inciination is Lo deny your motion to dismlse
19 ' Monday moening, I said, "Well, I'm golng 19 basleally becange =~ let me ask you & questlon.
20 to calls thae Coxps." I called the Coxpe. I sald, 20 What's to stop ¥hite Stalllion from withdrawing theese
21 "Can I get a copy of Lhe application?” “fou've got to 21 applications tomorrow?
22 moke a FOTA request.” I sald, Pokay, Lot pe gee Lif 223 M. WEBER: I'm sorry. Ghich
23 the TCEQ has oha.* I sent sorebady over Honday 23 applications?
24 wmorning to see 1f the TCEQ had onei ¢sk ona, looked at 24 JUDGE QUALTROUGH: The wastewater and
25 it and sald, "Hell, the barga s diffexent.m Let’s 25 the 404 permit sppllcation.
47 49
1 Yook at the water guelity dischatge -- the wastewater 1 HR. WEBER: 1 suppose nathing.
2 discharges went over, got a wapy of 1&, locked at it, 2 JUDGE QUALTROUGH: Mothing., 8o for us
3 It was different. oOksy? 2 to move forwsrd om your motiom, Wi wWould have to take
4 Even though we had requested, through 4 evidenca. ®e would havae to esseatially have a hearipg
5 productlon, comuunicatiohs of the.epplicant and the 5 on whekher ke have a heariny, bacause we can'k dismisa
6 agency, these hadn't been produced Lo us. So thess 6 it. Ws could do a proposal for deplsion to disniss.
7 tere brand new to me. ¢bvlougly, we would have raised 3 S0 wa'rs going to have 2 hearlng, and it
§ this earlier. & ray be more sppropriate thet you get this Information
2 ¥ the Lag Brisas cass wnlm 1 discovered & tn on YOUr crosg-examination of thely rmodelerxs, but
10 this issva, ralsed ik, £lled m mation for summaty 10 there®s nobhlng to step then Trom changing tha
1t disposiblon, It was a different issus sowewhst, but, i1 vastewster spplication or the 404 permit applicatlon,
12 agaln, it was wowing of meterial handling facilities 12 and then wa'ra novhera,
13 thatl, the stake is now recoxménded remand on in theix 13 86 ¥ think from a regulatory
14 briefing, ' 14 parepactive, the applications may be relevant bo the
15 So this is not surprlee on ny part. 15 umodeling and what they performed so far and how
16 7This is elnply discovering smner:hin_q Iin prepating for 16 reilsble is this rodeling at this pofnt In tiwe.
17 twlal. ) 17 Whether then this “- khey're golng Forward on thelw
18 JUDGE QUALTROUGH: ALLl right. Lebt's go 18 epplication, sad I think 1t goes really to the
1% ahead ond get the documents distribuked and bake a 19 credibility of the nodeling they performed if they
20 break. Does that work for you? Coze back ~- get the 20 have changed ik,
21 wles changed up, core back in, what, 15, 20 minutes -- 21 Sa unless anybody hay anything else to
22 103256, 22 gay, your motloepn i-;o dismiss is denied. Mow, 1f you
23 Mi, WERER: I had inbtended to navk then 23 want to get these in, we can go shead and accept
24 as exhibits and mmber them,  Should T go ahead and do 24 Lthese, ox LE You want bo get them in through
25 ' 25 crpss-examination; we can do that,

Ekat as if T ~- gkay, Thank you,.

KENNEDY REPORTING
512.474.2233

SERVICE, INC,



VOLUME 1 SOAH: 582-09-3008 WHITE STALLION 02410~2010

50 52

1 R, WEBERt Since they're all doowrents 1 HR. WEhEAl  E4's Rupper.

2 fréw the public record or documents produced by the 2 JUDGE QUATKROUGH: T don'k knew i€

3 other side; wikh ons passible exception that E'1) have 3 that's his €inal verslon ox that's the actual

4 to discuse chviously, X would affer bhen. And that's 4 verglon v Lha rebrasuhtahion in the alx pormit ab

5 h‘:xhihil;s 126 thraugh 126. 5 this poeint., % don*t Lnow whak wa're going forward

[ T would jusk, for purposes of & wWlth. .

7 explanation, Exhibit 123, whieh Ls an ovarlay, 3T X ki MR, GROTEM: Ue. Kupper, of coursd, b;ill
A may explain, the documeak ~— the harvd copy that's 8 be a withsas in this case, and be wieuld have the

9 wunderncath comes out of the wastewater dlacharge 9 abllity to -~ I pregurc ask him whether or not it's «—
10 permit application. I have couplete certified coplas 10 s6 & would'nhjeci-. ta this being condltionally

11 of all thess applications. I only hatta fua t:.'npies. ¥l admikted, svhject To it beding affirmed that it

12 fthat I've given you is excarpts for 12 accurately dapicts whal®s represented in the

13 purpotses of the arqu=zent, What T would suggest fa 13 appiicakien.

id payhe with regard to Sxhibiks 121 and 122 that I pug 14 Se 1£ ha wanke to offex it naw and have
16 additional certified full coples inte the rewoxd as 1% it acbalbted conditionally, subject to hin proving up
16 noon as I gek those coples mada, And then with 16 later it mcenrately rspresents 1t, I wouldn't have eny
17 regards ~- hack to 123, with regards to the overlay, 17 chjection to that,

18 the sea-through, this was simply a dovunent prepared i JUDGE QDALTROUGH: Okay. Any other

13 by My, Kuppex that wa ook and plotbed on plastie 19 objackions or commenis on Exhibits 120 through --
20 instead of paper, and it's a doecument that they've 20 MR, WEBER: I'm sorzy. I think it's
21 produced. It's a document Frem their application, and 21 128, Your Honox.
22 56 I vould offexr all of these exhibits, B Exhiblts 22 AUDGE QUALTROUCHr Any other statements,
23 120 through 126 at this tice. 23 objections?
24 JUDGE QUALTROUGH: Okay. Let ke nake we 24 MR. GROTE: One, Your Wemer. The back
25 sure 1 understand. on 129, your hard copy is the slte 25 page of Exhibit 123, I would object zs to its

5t 53

1 plan coning ¢ut of the wagtewater « It's file 1 relewsnes in this procsading, -given that apparantly is
2 stamped. And then the overlay, the plastic overlay is 2 A glka plan from -~ thakt lsa't tha application that'a
3 coming out of »- in tha alr appliaation? 3 sought to be approved im Lhis casa.

4 MH. WEBBR: That's correct, a doecwrent 4 JUDGE QUALTROUGH: Okay.

8 produced by the applicant. 5 R, WEBERt DId you want me to respond?
] 4UDGE QUALTROUGH: Xs the plastic In the 6 JUDGE QUALTROUGH: If you would liKe.

7 spplication, the actual alr application? 7 MR, GROTEN: Oh, I ¢ildn't realize -~ T
8 ¥R, WEBER: I'm sorry, Your Homer. The I hadn't essen 121 or 122, Simllar objeotlions theres, and
9 plastic itzelf is not, end the depiction is a 9 120, I'm sorzy. 120 is fiwe. 121, _‘122 and the back
10 deplotion of thelr plant as they've Tepresented in the 10 page of 123 —= e ’ e
11 applicetion. I don't kaow that -~ yes. If you loak, 11 HA. WESERY We‘ll., 120 is excerpty fron
12 it's a document produced ~- 1 you look 4n the Lewer 12 thelr alr permit epplication thak's at issue today, so
13 right-hand corner, yot can see that it's a dotUment 13 that's one of thelr exhibite. : !
14 that conas out of the Rule 194 diaclosures for 14 MR, GROTEN: 120 I have no ohjection ta.
15 Mr, Kupper. kL] JUDGE QUALTROUGH:  Okay.
16 JIDGE GUALTROUGH: Okay. Bt_xr. this 16 MR, WEBER: 121 and 122, of <couras,
17 overlay -- 1s the pite pap depicted on this overlay in 17 show == axe excerpts fronm applications thakt show
18 the current alr application? ' 18 emissions point:r et different locatlione than what they
13 MR, BEBER: I don't know that this 19 wodeled &nd ara pxesentinq\ to you as Lrue and correct
20 particulay depietion but deplctions of one-half of ik, 20 in this proceeding, Lut which they havé' rapreenl;ed a5
21 I heljave, is at least fn the material handlipg 2L trua and correct to othex agencias in obhex
22 sastien. Let ne gee If ~- payhe if [ had a chaneca to 22 applications.
23 verlify. . ’ . . 23 . The location of the site pI'an dictates
24 JUPGE JUALTROUGH: My concarn i that 24 the locatlon of emission polnts. Tha location Q{E
25 25 emlsgien ﬁoints nre tha points fron which alx

youTve gob that frew Mr. Kupper,
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or

testlweny, which wa understand it 1a, and that's based

28 JUDGE KERPER: Right.

54 56

1 emissions are expeiled.. Then the dispersion nodeling L ‘oh & lack of relevance, then IGCC bestimany he

2 predicts naxlimun ground-leval coneantrations or % stricken Lrom the recoxd fox all parhies. 2And Lf

3 grownd-level concentrations of each of tha pollutants 3 yon'll allow, I have the dooiments to point exactly to

4 emltted, and that's obwiously and clearly ralevant in 4 the conflict wetze concerned about.

5 this procéeding. 5 JUBGE QUALTROUGH: Okay.

) JUDSE QUALTROUGHT And T assume you‘re L] HS. MAMSURI: 8¢ the first document in

7 going te use these on cross. 7 tha packet, you'll jusk see it's the &lerra Club's

8 WR. WEBER: Your Eonor, I would 8 response, and I'11 point you te Page 9 that includes

9 probakly -~ yeah, probsbly, but T weould alse ask the 9 the request for clarification. The third document
10 Courk just te take judiclal notise of publis xecords 10 should he Orxder Wo. 11, and if you flip to Paga 3 of
11 £iled by the applicant into the public xacond, 11 that order, there's a chark rhal*s White stallion’a
12 JUDGE OUALTROGGH: ALY right, 312 objectlons to Sierxa Glub -avidance, And thara appear
13 Exhibits 120 through =— I'm sorry -~ 12§, they're 13 to he two line antrles for Silerra Club Exhibli 200,

14 adnlbtted. Wa've noted that you need to prove up 14 Line 41 -- serry —— Paga 41, Line 10 through Page 47.
15 through the withess on whethar thla iy -- the plastic 15 JULGE QUALSROUGH: I'm sorry. Can you
16 ovarlay is ackually ih the application -- represeats 16 aiva me tha pages of 11 again® Sorry to interrupt,

17 the final deplevion in the applization. 17 M8, MANSURLY Page 3, Fax Paga No. 4.
ig MR, WEBER: 123. Correct? 18 JUDGE QUALTROUGH: Okay.

19 JUDGE QUALTROGGH: 123, 18 S, MAHSURI: So zbout a fouxth of tha
20 Mit, WEBERr “hank you, Yowr Honors. I 20 way dewn that chart, there are two entries for
21 eappreciata the indulgence, 2] Exhibit 200, Line 41 == I'a sorcy -— Page 41, Line 10,
42 [Bshibil EDF lNow. 320 through 126 22 through Pags 47, Line 21, That objeation ds
23 adoltted) 23 sustalned.

24 JUDGE QUALTROUGH: Sure, I hate to ask 24 Y€ you akip down two Lines, thera
2% it. Do we have any other preliminary matters? I 25 eppesrs Lo be the some line nuwhexs, and that
65 B?

1 thipk sierra Clnb does. 1 objection is overruled. I'va also incinded White

2 H5. HAMSURT: Your Honor, T'm sorry. Wes 2 Stallion's objectlons, and it appsaxs that -- sorzy,

3 do have a couple of preliminary mattere. T Ethink 3 Did you fing these entwlies in the chart? Okay.

4 these ray be lass conkroveraial, buf we'll zea, 4 If you then kturn -- it takes little

5 In order to proparly presarve uwhab wa 5§ hit of walking through. It yoeu turn to the

# think may he appallata points, Slerra ¢luvh wovld 1like 6 applicant's objections, thera's an chjection in the

7 to get clarifieakion on a couple of prior evidentiazy 7 body of their matfon at Paga b of 25 to these sections

8 rulings, We're not asking for them Lo be 8 bss¢d on relavancy.

9 roconsidared, We would just like to gat some things ] Then, again, at the back -~ I assuwe for
10 olarified on the zecord. if gonvenlence -- they ineluded a toble that wa've all
11 JUDGE QUALTROUGH: oOkay. 11 used, and the same objection sppears ageins Line 41 -
12 MS. MAWSURI:; The £first ons is with 12 pvage 41 through Page 47. Parhaps that's why there
13 regard to IGCC. On Decenbar 23rd, 2009 -« and X*11 13 were two entyles, but we would just like to get
14 atep you through the filings and make clear our 14 clarifleation foxr bhath of the entries to he the sare,
15 iequesk, 15 JUDGE KEEPER{ Help re with the two
18 on Decermber 23rd, 2009, Slerra Club and 16 enkrles, I'm on Page 18 of 25 of ppplicant's
17 tha Ho Coal Coalitlon responded to vour Order tlo. 11, 17 objections to protestants® prefiled testicony,

18 which was wmlings on objections to the prafiled i 45, MAMSUAT: Sure.

19 testimony. Park of that xesponse ilngluded a request i3 JUDGE KEEPER; Yz that where you need pe
20 for clarification of what are, we belisve, confliecting 20 %0 bo?

2} rpulings in Ordsr %o. 11 with regard to Biil Povernst B3 Hg, HANSURI: It s, And there's only
22 IGCC testizony, 22 one ontry for the page and line nunbets that wetre

23 And it alsa included a raguest that if 23 discussing, ¥n the order, however, Order Mo, 11,

24 it's indesd the fntention to strike the Iecd 24 thera ara two entries in the chart —-
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3 S, MANSURT: ~— that appeai Lo 1 here. Do we have a specific motlon as Lo what Sierrs
2 gorxaspond te the singla relavaney objackion. 2 Club wishes to skrike? Racauss we haven't seen bhat
3 JUDGE KEEPER: Okay.'- 3 yeb. .
1 JUEGE QUALIROUGH! Okay. We think 4 JUBGE QUATTROGGHY 1 think ity tht; —=
5 you're right, The IGCC testimony 1 omk, but wa've % cortect Be 1f I'm wrong. I think thelr motfon ta
6 galng to look at this agaln. We're going to sik ~- at £ strike Is the informatfon ¢antained in £hi.s pachets
7 the bresk, payba over lunch, we'll go and look ak this T that they just provided. C
8 .order again and sae why watve gob two entrlés on that & H8, MANSURI: fThat'y corrveck. and X cen
9 ordex. . $ walk you through epecifically what it is.
10 M3, HAUSURI: oOkay. And £f ~- when 10 JUBGE QUALTRODGHT X don't ghink At‘hat‘.'s_
1) "you're looking at that, in your poskebs, ¥'va also 11, necagssary, Do you, Mr. Graoten, Mr. Lee? )
12 included some excerpbs from the applicent’s exhibits 12 MR, LEE: Yo, It"s Just that there's,
13 that will be offerdd today that address (6CC, and so 13 you know, pega -— Whike Stallion Exhiblt 102, Page i61
14 the zecond part of oux glaciflsation to Oxday Wo. 11 14 of 200, which i3 the firsk page here, I haven!t read
15 was that 1f, indesd, the BL¥a’ xuling ds to strike 16 it al), but I don’t think there's any diseuasion of
16 IGCC testimony from the record and from Mr. Pouers' 16 IGCC on that page, I mean, it would just be -~
17 testimony based on relevancy, that it likewlae be 17 H8. MANSURY: ‘there s,
18 stricken aceoss the rocord, -und I -beliave I've 18 UR. GROTEN: That's the prehles,
19 identiCied the Uno placea where it appeaxs in biw 19 MR. EEHt We need ta identify.
0 appllaation and provided those decuttents. 20 uS. MAMBURI: T can ddentdify it far vou.
21 JUDOE QUALTROUGH: Are you movding now? 21 JULGE OQUALEROUSH:  okay,
22 Ava you Filing an objeation new? Bacause I dan't 22 M3, MANSURY: ¥or Whita Stalllon
23 think wa hava one on the record yet, cdo we, shich 23 Exhibit 102 at Page 161, starting with the third
24 would ke in a welrd posikfon for you to be in hyuk ~- 4 paragraph, the first full sentence dismssaes IGGC
25 H&. MANSURIT It's an odd position, snd 26 spacifically, and then mowing to Pege 162, starting at
5% 6 (
1 what 1'm asking for 1s —— it is Slerxa Club and the to 1 Application Segtion, E.2.1; thera is a section on
2 Coal Coalitlon's pesition, X think as you know, that 2 IGCC, and Lk continues te Paga 163 afber Hos. 3, 2, 3
-3 IGCC testimony 1s absolutely relevant. 3 and 4, =lght before a discussion of 2C bailaxs, B¢ ve
4 I %auld alss note that the Exequtive 4 would ask that all of thak fnformation be strickan.
& Director 413 rllot, object to’it, excepk with regard to 5 I includa Whike Stallicn Exhibit 104
6 parving COL lesues relpted to X6CC, If the Judges & bacause I helieve changes were made to the applicatien
7 belisve it is net relevank, then, yas, ke would object 7 after the original submittal, and pages were xeplaced.
8 ta ather paxties baing dbls ta present Informatisn on B And s0 Pagee L and 2 of 70 of Exhibit 104 discuss the
9 {t. Wa never éhjsated ko It hecause i dian't'think 9 procass of presenting additiunal-infomt'&un in TCEQ,.
10 it was objectionabla ewidence, ’ i0 and then ene oF the pages that is being replaced -
n JUDGE qu.u.;mOUGH-x Ay response, 11 includes a paga on ICGS: ¥t's Eade 68 aof 20 of 104,
12 Mr, Grotem, Mr. Lee? ) 12 and thet page, as ¥ understand 1t, veplacsa Page 163 v
13 MR, 1EE: Y¥es, Your Honor. On hoth 13 of 200 in Exhibit 102, 6o we would ask that in
14 points, I think you'll find ~- and ny conelusion on i4 Exhibit 104 on Page 66, that averything frowm “apd" at
15 this Order Ho. i1 is that it's simply a type. fThat's 16 the Lop of the pags to the end of Mo, 4 be stricken,
16 my conciuglon about it. . "6 and 1 can -- I
17 But a4 for theso other parts of guk 17 JUDGE QUi\LTnmJGHx I'm sorey. Did veu
! 18 spplication that discuss T6eq, se*ve sald dn one of 18 say 1042 o
19 our £ilings that if you upheld the objesction on IGCE, 19 M. MAMSURI: Exhibik 104, yes, on ;5
20 then we donfb nind these seciiona heing excluded, 20 Page €6, . ' :
21 These axe not part of tha BACT analysis thak waa 23 JUDGE QUALTR-‘OU&;II: Thare it is, Tt's
: 22 provided for infprml:ionall- pi.ltposea in the 22 the Jaskt one, oOkay, ’
; 23 application, We den't mind then belng stxicken, 23 KS. MAUSURT: If Mr. Lea vould like
24 JUDGE QUALTRGUGH: Okay, 24 ko -= we can tatk ghauk this cff the record,
28 HR. GROTEH: I'm sozzry to interject 25 JUDGE QUALTROUGH: Yash., Let's do that
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& very Important issue to Slerza ¢lub's case, m'gd,

62 64
1 after lunch, or during lvnch yoeu-all == averybody I thereforg, wa're psking for a hasis for the denlal.
2 will ~- we'll look at it, you-all look at ik, you lock 2 JUDGE QUALTROUGH: Do you have a copy of
3 at it,; everybody. 3 your ariginal request for o comalssion?
4 MR. LEE: Okay, 4 3. MANSURI: I do.
5 JUDGE KEEPER: And perhaps one approzch 5 JURGE OUALTROUGH: hnd, again, we'll
6 night be If thera's an agreemenk amongst the pavties % look at this af lunch. That's golng to reauire going
7 that tha epplicant might substituta pages with 7 back pnd looking st the File.
8 perhaps; you know, strike-outs or sowething to zeflect B M3, MANSURT: I uhderxstand. And if you
9 the coxreated version. 9 would iike, T hava the original reguast. I have the
10 MR, LEE: Okay. 10 applicant'e response and Sierra Club and Ho Coal
11 JUDGE QUALTROUGH: You-all talk gbout 11 cealition's reply. Would you like all three?
12 that. Okay? 12 JURGE QUALSROUGH: That would be great.
13 M8, HANSURIt okay. 13 Cah you tsll ma why you haven't made this motion
14 JUDGE QUALTROUGH: Mnything else. 14 befere the hearing todey? If ¥e could hawe that an
16 Hd. MANSURL; There ig one other thing 15 the record —-—
16 and this Is the last thing. ¥Ye have a formal motich 16 M3, MANSURL: Surer twWo xeacons. One,
17 again in an effort to pake sure that we've praperly 17 we only récenlly béceme aware of the increased
18 preserved all of our petential appallate palnts and 18 interactions with Haldor Topsoa. I can walk you
19 for a olean xecord, 1% through a bimaline of that, if you would like. HBot,
20 e would request classification of Order 20 secondly, teodey wes the sktexk ¢f the hesring on the
21 Ho. 12 with regard to protestants’ requests for a 21 racord, and we jush want the bages for soms of the
22 gommisslon, end I have that motlon In wrikten fommal, 22 provious rulings te ke clear for the appellate zecord.
23 and T will pasa it out to avaryons. 23 Wa'ra not asking you to reconsider,
24 (Brief pauge] 24 JUDGE QUALTROUGH: Mo, 1 know. Bukt you
2% MS. MANSURT: At this tima ~~ 2% sald you got new information, I guess this was aftex
63 65
1 JUDGE QUALTROUGH: Go zhead, 1 we denfed your reguest?y
2 Ms, Hanauri. 2 M5, MANSURI: <orreck. Correct.
a HS. MANSURT: TI'I1 try to eake this 3 JUDGE OUALTROUGH: ORay. 8o, yaah, give
4 brief. . 4 re your other stuff,
] JUDGE QUALTROUGH: T almost sald Mann, 5 HS. MAWSURI: Tf other partias would
f and I knew thak was wrong., 6 like a copy, I'll he happy ko provlde ik at lunch, but
? M5, MANSURL: Banggrously close. 1 hopeafully, everyone has things electronically that was
] JUDGE QUALTROVGH: It is. ' ¢ previotsly provided.
9 MS, MANSURI; Siexra Club and Ho Coal 9 JUBGE QUALYROUGH: And for the record,
10 caalition request on tha rescrd that Your Honors 10 she provided me with a Jannary 8th, 2010 letter
il provide o basls for the dantal of prokestants’ request 11 regarding Sierra Club and Wo Coal Coalltion'a raguest
12 for comnigalon to bake depvsiblon. We upderstand that 12 for & commission to take deposition end dreaft
13 Your Honars have keen previcusly briefed on this 13 subpoenar applicant’s raspense) cevtiflcata of
14 issue. 14 sarvire, dakted January 1Ith, 2010 and another
156 Hottaver, as you'll hear in this 15 January 1lth letter from Envirencental Integrity
16 proceeding, 1ike Slerra Club'e expert, Mr, Powars, 1€ Project reply to spplicant's responeeé.
11 representabives of the spplicant have zlse spoken to 17 ALl right. Anyihing elsel
18 Haldow Topsoe back on December O0kh regarding the 8 M$, MANBURI: Mo, Your Honor, Thank you
19 feasibility of the tall-end §CR, yet this information 19 for indulging ns.
20 wasn't provided to protestants until Janvary 22nd. 20 JUDGE OUALTROUGH: All right. Well, X
21 And a numbar of relevaant events occurred 21 have sonmething. Regarding the ¢loping arguments and
22 bebteen bhe tire that they had that dlssussion and the 22 replies, wa wopld like the partles to get tagether
23 tike that we requested the deposition. S0 T think 23 during thls evidentiary hearing off the recard, come
24 you'll see, as the hearing goes forward, that this was 24 up with an sgreed oubline for your closing argaments
a5 25 and for the replies. Doag averybody understand?
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1 ¥ou kaow, wa've got dssues that would 1 ' JUDGE QUALTAGUEIR  T'n Just teving to

2 help us when va're going Ehtnugh all the paper and 2 gek kind of the seheduling oub «- -mnelu7 July and thak

3 loaking st the srxguments, 1€ averybedy Ls following 3 kind of thing, what we*re locking at.

4 Lthe gams’ Lype of outline, same formab. Ouestlons? 4 ' uS. MANNT  Just to .inl:er]'ai:t:; g gort of
5 Mr, Webor? B a red £lag ~= or net a red flag ~~ a flag that we've

] HR. WEBER: I was Just going ko =- 1f € not == protestants are nob willing == wo don’t think

T you would Like, once we're done wlkh tha hearing, we 7 we should Lave to pay for any axpediting of the

8 could supait that oukline fo you and thal way we'll & -acf!edule -~ I ma@an, of the transeript so =-

9 know what a}l the lssues are. Ihat's kind of what a ' JUDGE QUALZROUGE: Well, yourall talk

10 welva dens racently, 10 about that, ard thatis for a .t.a.l;.er datemmination, how
11 MR, GROTEN: I'm sorxy. Whakt wus that L1 those costa will be allocatad,

12 suggestlont 12 MS. MANIlT  Suze,

13 MR, WEBER: Wa would get kégather, tzy i3 JUDGE QUALTROUGH: Anything elsot

14 ta céma up with sm agreed outline snd then submit it 34 {Ha response) i
15 to the Judges befora we file our hrlefs, That's what 15 JUDGE QUALTROUGH: Xt's elewen gtclock.
16 wa did in Las Brisas, and I've done ik in other 16 Are we ready to oall cur first Witnesa?

37 proceedings, 17 M. GROTEN: Applicant is.

i6 MR, GROTENW: ZLgn't bhab what g;ou wIre 18 JUBGE QUALTROUGK: ALl right. Iet's go.
19 asklng for? : 19 HR. GROVEH: Applicant calle Brank

20 JUDGE QUALTROUGH: Yeah. a0 Rotondl.

21 MR, WEBER: @Oh, I thought you were 21 {Exhibit Applicant Nes. 1, 109 through

22 wanking it hefore the last day or something. 23 12), 200 through 216, 300 throwgh 303 and 400 thrsugh
23 JUDGE QUALTROUGH: We just wenl it 23 402 marked) '
24 sometbima, If you want ko de it:'tormlly as a4 joint 24 ’
25 subnissbon after clese of the pvidance, thak's fine, 25

&7 6o (,

1 tao. 1 PRESEITATION ON BEHALE OF THE APPLICANT

2 iR, WEBER: Thank you, Your Henar, 2 FRANK ROTONDI,

3 JYOGE QUALTROUGH: But wa do want to 3 having begn First duly sworn, testifled as follows:

4 have the partica submitting clesing arguments and 4 DIREGT EXAMINATION

8 respongss in a certain «~ fn the sams formak, and, of 5 BY H%. GROTEN: '

6 couvse, you ¢an laave, ke, the last section for & Q Gocd morning, Mr. Rotondi. ‘thank yor for

7 whatever wiscellanacus- fggugy yen-all ean't agrae on. 7 your patience. .

g Ind Just more for curiosity, kind of a ] I'm wondering Lf in front Qf you you

2 aaheduling matter, have yoo-zll requasted an grpedited 8 have a binder with & docusent n}irked White Stalllen

10 transeript or have you-all even thought about it? 10 Bxhibit 12 . ! .
11 HR. GROTEN: Honestly, Your Honer, no, 11 A ¥es, I do. , N
12 but - and thai's something —— if you would like, we 1z Q Can you identify what Exhlbit 1 ds?

13 can take that up with the court reporter in terms of 13 A Exhibit 1 is ny prefiled Lesbimony in this

14 nerral, expected tire Feares, and as you can 1:! cage.

1% bpppreciate, the applicant'_is always in a hutky to gat 15 ] Az filed with the State O0ffice of v

16 things done, and if we decide there’s valte to it, nay 16 Administrative Hearlngs and the -partlas in Augquet af.
17 .eypedita, if that's all righk, Youx Honox, 17 20097 '

14 ' And then we”Lll have that answer for you 13 A Yes.

1% hefore the end of the heaklng so bhat you're able, at 19 Q Have you reviewed that bestineny since it was
20 that tire, to okder a brieFing achodule consisteat 2¢ filed. v )
Z1 with bha availablility of the transaript. 21 A Yas. . e ’
22 JUDGE QUALTROUGH: %e would like you-sll 22 (4] Do vou ane any changes that you would Tike
23 to agree" to a hearing schedule == 1 mean =« aHclse 23 Lo pake in your Sestimony? ' ‘ :

24 ne -~ a briefing schedule as well. . 24 A to.

25 MR, GROTEM: | magine we can.do thak. 25 ¥R, GROTEWM Applicant gffers Ghite
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70 92
L Stalliom Exhiblt 1 fox tha racord ir thls casa. 1 A Yas.
2z JUDGE QUALTROUGH: - Wafve already 2 Q And I guesa as president and CEO of Ghite
3 submitted objections, &o we're going to adalt Exhibit 3 gStallfon, vou are ultimately responsible for ensuxing
4 fo. 1. 4 that White Stellion is built to the representations
5 {Exhiblt Applicant Wo. 1 adeltted) 6 and requirements made in the slr guality pemdit.
L MR, GROTEHY And I have na furthar & Correct?
7 guestions fox this witness, 7 A Yes.
8 JUDGE QUALTROUGH: ALl right. Pursuant & 0 And I think you testified in your prefiled
2 to the cross-exsmination order that wo enterad . % testicony, "Cempliance with the draft pewmif and
10 previously, ii's golng to be the Brecutive Diractor's 10 edherence to the representatians made in the permit
11 turn. 11 application ls mandatory. We understand thase
12 HA, HARRISOM: Pass the witnesa, 12 obligations and fully appraclate the consequencés of
3 JUDGE QUALTAOUGH: Protaestants, how da 13 noncoxpliance.” Does that zing a bell?
14 you-all wart to hendle thls. Do yourall cake vho goes 14 A Yea.
16 first? 15 Q ARd would you agree with ma thak yauy
16 HR. WEBER: I balleva Y'm golng Llrst. 14 statewant about complianse whth representatiens made
17 JUDGE QUALTROUGH: Okay. 17 in applications would be tzve of any application filed
18 MR, WEBFR: Thank you. 18 on behals of $hite Stallion?
19 JUDGE QUALTROUGH: Ga ahead, Mr. Webat, 19 A Yes.
20 CROSS~-EXAMINATLION 20 Q and it's true, is it ok, that White stallion
21, BY MR, HEBER; 21 has filed a 404 -— Sectlon 404 undex the Clean Water
22 ¢ Good moraing, My, Rokondl, 22 Ast peecib with the Axmy Coxps of Engineers? Correot?
23 A Hello. 23 A That is correct.
24 Q Hy nare is Tem Weber, and I x¢pregent 24 Q And White Stalliion has Filed a wastewatex
25 Enviranmental Defence, Xne. 25 discharge pexrmit with the water quality division of
71 3
1 ell us, again, your title, pleasa, sir. 3 the TCEQ. Coxrachy .
2 b I'n prasident/¢hisf executive cfficer of 2 A That. 19 ¢ézreect.
3 White stallion Energy Center, 3 Q@  And as president apd CEO, T asmme that
4 O Do you also have & title with Bky Energy? 4 you're Famlliar with the applications that have hgen
] A Yas, T am prasident/CHO of Sky Energy slac. 5 subnikted to all of these ageneles. Is that right?
6 O ‘What 1s the relatlonship hetwasn those two 3 F. Generally, yas.
7 entities, sizt 7 o] Whe 1s Randy Bird?
| A sky Encxgy is a part gwner of the lUhite | A Randly Bixd is the chief operating officer of
% Btallion Enezgy Center project, ILLC, That 1s tha % the Vhite Stallion Energy Centar,
10 entity, end it is also conkract -- the developer of 1 Q Are yot aware thak -— well, it's true, is it
11 White Stallion Engrgy Canter projeot. 11 not, that Randy Bixd certified to the water guality
1z Lol How nany exployess doas Fhike Stalllon have? 12 divislon that the application nade te that hedy wasg
13 A White Stallion actually has no direct 13 true and coxrrect? Ts that rightt
11 employees. 14 A I balisva thabt's correck, yes.
1% [+] How mony epployees doar Sky Energy have? 15 Q Bo you have a sek of the exhiblic that were
16 A Four. i6 admitted this morning, Exhibits 120 through 1267
17 Q Does elther White Stalilonr ot §ky Fnergy own 17 A I quass that's ~- it appearg so, yes.
1% or operate any power plants today? i8 4] Would you turn to Exhibit 121, plessa?
19 A As entitles, no. ig A Okay.
20 0 Are you —- are those entities affiliated with 2n Q And 1t11 zepresent o you Lhat these axe
21 other estities thet own or operate pawWar plantsa? 21 sieply excerpls from the wostewater diﬁcharg-:: permit
22 A o ' 22 appiicabion thak Ghite stallion hes £iled with the
ok} Q Bnd it's brue, is it not, that yvoy 23 TCEO.
24 independently reviswsd the alr uality permit 24 D¢ you have any reason to hellews that
25 application thakbts Lhe subjeot of this preceeding? 25 that's not the case?
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1 A ¥4, I have not looked it owver, but I baks 1 auhuittad ae part of the water quality €lscharga
2 you at your tond. _ 2 gpplcatien filed dn Fobruary 2009 ie¢ different than
El 4] I'm going Lo ask yau to turn te the signature 3 Lhe site plan that was avboitted as pact of the alr
4 page.. [t would ha Batas labalad == L laoks Rdke it 4 quality application in Septenber 20087
5 got e\t off of ny copy, but it’s EDF 019874, It is -- -] MR, GROTEl: Oblectionp Toma,
& 2 Yes, I'm thera. 6 A VYeas. L
7 Q It'a Page 8 at the bottom. Uo you see that? 7 MR. GROTER: Objectionf ferm. I would
| 8 A 876 zppoears to be Page & in this copy, g like to have & -~ he aakad —- he's assming fadis nok ',
‘ 9 Q I'n gerry. You'rs xight. You're pdght: 4 in evidence concerning vhether ¢r hot there are
10 ahsolukely, 10 dlfferences betwegn the applications. Ito dida™t ask
‘ 1 And you'll sea Randy Bird*s slgnakure 11 whebher he was avars 1f there wers. Hae said, “Are you
12 thewe. I8 that xlght? ' |12 awara that there ace,*
. 13 A Yov, 13 JUDGE QUALTROUGH: Al) rlght. Can. you
14 Q Okay, And the dake of this applicatlon, ag 14 olprify it, pleage; Hr, Weber?
16 certifled by Mr, Bird, 1s Febrvary 18ch, 2009. 15 o {AY MA. WEDER} Are you awars that there ara
1é Correci? 16 differences -
L A Yey, 17 MR, GROTEN: I'm sorry.
19 o} Is that betora or after the alr quality 18 JUDGE OUALTROUGHE He's asking 5f hae's
19 permlt application was €iled? 1% awars of Lhe differences balwaan the applicatlons.
20 A Aftaer, 20 MA. WEBER: I can insert the word "LE™
‘21 a How long after? 23 @ (AY MR, WEBER) A&re yeu aware if thare ave
22 A I don'b rvewember the exact date of the flling 22 differanca in the site plan suvbmitked as part of the
23 of the application of the aly quality parmit «~ asome 23 wastewaber dischavrge permil application, excerpis of
24 signifleant peried of time, 24 which ave in front of you marked as EDF 121 -~
25 Q I would ask that you read inte the rederd the 25 A Yea, ’
3
76 Ry
1 certification made on Paga 9, plause. 1 Q = batwaen that site plan and the site plan
2 k! I kake it you wmean the firat paragraph, 2 suhmitted to the alr guality dlviaion?
2 [+] Corract., Where it beglns, "I, R. A. Bled,* 3 .Y Yes,
4 A "I, Ro A, Bird, chief operating offiecer, 4 o You are swaral
& cartify under penalty of law that this docurent and 5 A T 2@ aware.
6 all athkachrents were prepared undet my direction ox ] 9 Xz it youx testimeny here today that 'you
7 supetvision in accordance with a systenm designed to T Jakend to.zcend the Wastewaker discharge permit
8 aasure that gqualified personnol praperly gathered and ¢ application sukmitted in Pebtuazy 20092
9 evaluated the information submitted, based en ny L} A It 48 my testimony that we have submitted a
10 inquiry of the person or gpérssns who manage the 10 site plan in -i':he aly appllicat:ianefo;u this project to
11 systems or thosa persons dirgctly responsible for 11 which we .a":é.ful,ly- and comp.lel:el_v pl:etate_d t'o hutld
12 gathering the information, 12 this project in every reapéclh X N
; 13 “The information submitted is, to bthe 13 Ws havs avalusted ~- as part of the
14 best of nmy knowledge and belief, tzue, accurate and 14 additienal pexmitting pracass fox thia projeet,
1% complete. T am avara there are significant penalties |15 including the wastewaber dischaxge appllcation thak we
16 for submitiing false Information, including the 16 have Flled and the ¢04 mppiication thet we have files,
17 possibility of f£ina and inprisonrment for known 17 e have .leoked at additienal environmental mitigation,
18 violatiena.® Do ¥ aeed to ¢ontinuat 18 It is nf ynderstanding that in o deing,
19 G, Yes, stry if you dan't mind, the next ) 19 we hava cousidered, although nat adepted, altevations
| 20 paragraph, ‘ 20 to the plah subaitted in this ~- in the ale
l 21 A "% furthex cerbify that T am authorized undar 21 application which weras representéd to me 5y By skaff
22 30 Terae Aduinistzative Code, Section 305.44, to slgn 22 and constltants to ba bue thingsr one, in Iine with _'
i 23. thils docurent and can provlda.'documentation and proof 23 mitigation of enviramrental impacts on this project on
: 24 of auch sothorization upan raguesk.® 21 forssted wetlands, na well as icmaterlal changes %o
: 25 4a shank you, Are you awarve that the site plan 25 the alr emisesion situstlsn, in point of faat, .
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1 iopravements thereto. 1 irsued on this application. It is Bates labeled EbP
2 I wanld poink aut, however, that the 2 019747,
3 anly adopted design of this project to date ix the one 3 A Xtn there.
4 sobmitbted in this alr applicatien, and we are fully 4 Q At the top, it saya, “Parmit Applicatien Mo.
5 willing to coxply in 4very respaoh with construetion 5 SHG=2009-00945, Cotrect?
§ of this project according to thak alte layouk. é A Yes.
ki a ¥ell, I'm not syre if vou answered my ki 0 Turning back te the fivat page, this was an
8 question, hut lar we restake it, B application flled on Septerber 23, 2008. Is thak
] Is it your intentlioch, sitting here & wight?
10 today, to amend the wastewater discharge pezmit 16 A Yes.
11 applicatlon submitted in Februaxy 20097 i1 o] Again; this was subsequant to your alr
12 A I am avars of the differences faixly 12 quality appiicatlon, Is that carrest?
13 recently, and we will consider such pmendwant, 13 A That's corract.
id [¢] Bl ywutll elso agree wlth me that you have 14 o] and it was subsequent to the wastenater
15 certified as true and corract -~ vour compeny, White 15 discharge perslk application, Is that correst?
16 Skallion Energy Center, has certified, throogh its 1¢& A I'o golng to huve ko lesk. IXs it 121 that ls
17 chiaf gperating officer, two distinct site plans and 17 tha wastewater applicatlont
13 certified then as true and correct, Isa'b that right? 18 ] Excerpts from the wastewater application;
19 A Actually, I don't agres {hat that"s what has 183 yes, sir.
20 happened hexe, e heve svbnittad in our alx 20 A ¥es, So this Pxhdbit 122 was filed
21 sapplication a slte plan for this project. We have 2} subseguent. to Exhiblt 121,
22 worked with the PCEQ, as I uvnderstand it, in tems of 22 4] And you indicated that yon've had discussions
23 zesponding to the infoxmation necessary far them to 23 with the Army Corps of Engiheers concacning a possible
24 avaluate lt. 7They have provlded a draft alr pamlt on 24 mitlgation =+ wetlands mikigation plan related to this
25 that hasis. 2% plant sita. Ta that correck?
7 a1
1 te have discussed with the Army Corps of 1 A T have not. personslly had Ehosa
2 ‘Enginears the potentlal that Lhey weuld llke ua to 2 convarssblons.
3 gack additlonal micigation of wetlands, whlch wa 3 Q Representatives of White Staliion have haé
4 cansider ta be an environmental ixprovement 4 those conversatfonsy
5 potentially to this projact, and wa hava put in bhat 5 A Representatives of White Stallion have nab
6 epplication a site layout for the project that 6 wlth the Corps of Engineers, expressed the Intent to
7 potentially irprowves the environmental performance of T supply this applicablon, exchanged wigus ox -~ that's
8 the project. It heas not been adopied by tha Corps, & incorrest ==~ Jistened to Lhe Corps® thinklng ahaut
9 nox by ns, and te wil'l continue to look at ways Lo 9 vhat thaix zovlew process would e and filed this
10 inmprove this projest, that T can tell you. 10 applicatien in response to those snggastions, as well
1l Q Well, let me ask you to turn, thea, to EDP 11 as vhat axe the regulations invelvad.
12 Exhibit 122, 12 1+ Well, in fack, the Corps haw issuved public
13 A dkay. ¥as. 13 notlee of your application. Tan'k thab rlght?
14 Q You'll agree with pe that this was, as it 14 A That's correck. ¥Yes.
15 statas in the re line, White Stallion Energy Center 15 Q 8o it's woxe than discussions. Right?
16 Section 10/404 pernit application. Corract? 16 ItTs an applicatlon for which publie
by A Yeu. 17 netice has been Asswed, Correct]
14 1] And it was submittad by whitenton Group, 1] A Yes, We sbsolutaly filed an application, and
19 Ine., on bshalf and as ihe agent of Bhite Stalllon 18 pubile hotice has been issued,
20 Enexgy Corporation. Is Lhat correebk? 20 0 And are you aware that EPA has filed
21 A Yas, 21 public -- has filed comrments on this application?
22 o Erouse me., White Stallian Encrgy Center, 22 A I'm pware of thak, yes.
23 Corxect? 23 [+3 Are you aware that other state and Federal
24 A Yes, that's corract. 24 agencles have filed comments on this apolication?
25 4] I'IL ask you to turn to the public notice 25 A I an aware of that, yes,
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1 Q0 And this applicatfon, llke the wastewater 1 pernit application prior to today?

2 discharge applfcation, proposes a site plan that's 2 A No. That'zs nok what I sald.

3 diffoyent than the sits plan proposed fn your air 3 4] ¢ould you restate your amswar then?

4 guality applicatien, Corcect? 4 MR, GROTEN: 'To what guestion?

5 A For consldarakion, yea. 5 [+] {BY MR. WEBER} Well, lék ke ask. Whan did
& o 1*11 ask you to kurn to -~ itta plake — or & you decldo Lhat =- da yan plan to amend your eix

7 PFlgure 4 of L5 in EDF Eghihit 122. f“hat“s Bates ‘1 qualiky permit application Lhat wetre herse taday for?
8 labeled EbF¥ 019753, ] A I hava no such intentlon eittlng hers today.
@ A Yes. ] [4] Wall, I think you've testliled blmb vou ara
10 [+] And do you see the location that's preposed 10 copsidering amending your Fection 404 perpit

11 there for barge unlosding? 11 application. Is that rlght?

12 A Yes. 12 A Wo'lre working on finalization of our ~~ of

13 4 Is thet the gsace location as propossd in the 13 the procass that would result in a 404 permik. If

14 alr gnality parmit applicationt ‘14 that yequires awendzent In oxdexr te be compliont with
15 A Based on my review this morning, apparently 15 oux obligations, we will do ~- make suoh an amend=ont.,
16 nok. 16 Itm simply talling you that ¥ have no

17 Q¢  .And you'll agree with pe that buxge loading 17 authority to unllaterally amend that permit
18 faellltles and the csveyors and drep paints 18 application. tThat's subject to ths govarnance

12 assogiated with those are gources of particulate 19 provisions of tha White Stallicn Euergy project, and I
20 emiasions? s thab corrack? 20 assure you -~ and I assure you -+ that we will ast
21 A I'n sware of that, ves, 21 fully and cosplisnt with what cur requirements arae
22 [+] As prasident and CEG of White Stalllon, whara 22 shanld the alr pemalb application baing heard in Lthis -
2% wlll the barge unloading faellity he located? 23 process he granted.
24 A It's currently contemplated and appraved to 24 4] I hellave ny guestion was, when did you firsk
25 be Looated in Lhe location whera it i3 represented in 25 considar the possibliiby of amending your 404 permit
B3 &5 (

1 the mpplicatlon for 25D parmit for which we're hearing 1 application?

2 today. 2 A Yell, you know, w.e've censidezed optimizing

3 Q S0 it's your vestimony Mere thak wou intend 3 the 404 permlt applicatfan by rmeans of its Impagts ab
4 to acend tha Section 404 pawait on Fille wikth the Army 4 least slnce khe public commant, peried, and we begsn to
5 Cotps of Engineere. 1s that right? 5§ lapk very carafully at the comtents. We'xa working

6 A He will conalder nmaking such an erendsant, 6 wary hard to respond to them with =~ yau know, the

7 Thak ig @ process in which wa'ra engaged today. 7 Corps has provided them to us, and pur next step in

3} a and was that progess lnitiated today as & ¢ that process is to respond, end that may includg

¢ resvult of BOF's wmotlon? 9 amendmants Lo the applicatlen,

10 A Hos == what process? 10 o Is ik Whitae Stallion®s intentlon to alter tha
L1 [4] The process of recongldering the application 11 site plan submitted on behalf of Whike Stallion as

12 on file, both with tha Army Corps of Hngineers Section 12 puart of the Seotlon 404 dredge parnit zpplicatlon?

13 404 wetlands or dredge and £111 peroit, fa thak as a i3 A We way do that. We're acmsidering dolng

14 result of our rotien filed teday? 11 that.

18 A Ho, 15 4] Are you congidering raving the barge
i6 Q dkay. When did that reconsidaration begin? 16 ualoading factflity?

¥7 A Ha vould hava filed for suendment of thisg 17 MA. GROTEN3 Moving it zelative ta what?
18 process, had there heen conclusions that it was 1% ] (BY MR, WEBER) Mawing it relative to where
19 necessary to smend. The process of considering 19 it's reprasented &in your air quality permit

20 potential weklands nitigation in additien te that 20 application.

?1 cormenced with our preparation of our 401 parmit 21 A o, I have no such inteption to do that,

22 application, 22 wevll conslder that, only under the goldelines of
23 a I want to make sure I uaderstand your answer. 23 the ~- you !:m;‘-w, the alr permit that — the final air
24 Is your amswer, Cien, that you had 24 permit, but we have no commiteent to change the barge
25 previousiy conteoplated arending your ailr quality 25 location.
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1 Q Do you plan to move the barxge location ag 1 sautheast corner of your property? s that xlght?
2 represented in the 404 applicatient 2 A For consideration, ves,
2 A That's a possibility, yea. 3 < Well, you've spbmiktad it in an epplicakien
4 [+ Hava you Informed the Army Coxps of Englneers 4 te the Army Corps of Enginears, Corrsct?
5 about that possihility? 5 A that ig corragh.
& A Na. 6 Q You made a represantation that as the
2 Q The deeision to reaconflgure the site plan as 7 preaident and CEO of White Stailion you stand by.
0 represented in the air quality perpit application and & Correct?
9 make changes to that site plan ay represented in your 2 A It sounds Iike you're suggesting that I have
50 408 applicaticn was s result of conterns ragarding 10 comnitted to a site plan thak moves the material
11 impacts ko and mitigetion of forested wetlawds 11 hsndling for mltigation af forested waklande, end X
12 pripmarily. Correct? 12 have made no such commitmant,
13 2 Forested watlands, X guess, is a major 13 Q But you at leasi made that representation
14 considerstion. I'm not aware of all the 14 through the site plan to the Amy Corps of Englneers.
15 eongiderations. 15 cCarreck?
14 Q But yon'll agrae with =e, thaen, that 16 A Wo pade representation that that is arong the
17 subsequent to flling your alr guality permit 11 optlens For mitigation. .
14 appllcation, Whita St;llll‘;lﬂ determined that they cught 18 [} Well, you'll agree with ma, will you not,
19 to mitigate Impacts to wetlands, specifically ferasted 15 that the proposed site plan that was submibied to the
20 wetlands, and thereby submitted z different site plan 20 alr permitting divislon ae part of your air quality
21 te the KXmy Corps of Englneers. Correck? 2% application pressnts a reasonable alternative to tha
22 A Wa have considered, but bhe fack is thak, you 22 site proposed to the Army Corps of Englnesra?
23 knot, We've submitted a slte plen to the Army Corps of 23 A The Army Corps of Englbeers permit
24 Englnears that is a prospechive means té mitlgate 24 applicatign was not contemplated st the time of
25 gertaln of the wetland lmpacts, 26 creatlen of the alte layouk for the alr pemit
87 89
1 [+] Sir, you've done more than consider, haven't 1 ezpplleakion that took place months before. It is the
2 you? 2 only epproved design by the developuent copnmittes of
3 Can you turn to Figure 4 of 15 on EDY 3 this project.
4 Exhibit 122, BOF Bates labeled 0157547 4 1] Which one ia? I'n sorey.
-] A Yagx, Y have it in front oF rme, 4 A Tha ane that is in the aix applicatiom,
6 O  The areas croza-hatched in orange, those ara 6 1] So are you saylng that the application
7 foxested wetlands. Correck? 4 eybmitbed to the Atmy Corps of Englnests has not keen
8 A I hellave that's Lhe case. 6 approved by Whlte Btallion management?
9 4} Do you sae in the lagend whera it says [ A 1t has nok been adopted as the Einal design
16 “forested wetlands™? 1f you turn it landseape, it 16 of this project, That's correct.
11 would be in your lower pight-band corner. 11 o Do you recall on what data White stallion's
12 A Yes. 12 msnagerant bean or boukd adepted uy the finel plan the
13 0 Ia the arange cross~hatch atea -~ ave those 13 glte plan submitked as part of tha aAlr gqualfikcy pemnit
34 fotested wetlande? 14 application?
15 A Yed. 15 A I don't remerher the precise date, somstine
16 Q Isn't it krue Chat White Stallion has moved 16 befare the application was autalbbed.
17 the naterlal handling portion of the praposed plant 17 [4] In 20087
18 narthward in okder to avold forasted wetlands aleng 18 A Yas.
15 the sopthern homndary ~- excuse ma ~- the soulhwestemn 19 [a] 2And vhen you say "the application, " you nean
20 houndary of your properky? 20 che air qualiby permit appdicatlen?
a1 A Would you pleasa ask it again? 21 A Correck,
22 ] You bat, Ikts true, Is it nok, that White 22 Q S0 ik vwas opproved by ¥hite Stallion's
23 Stallioen has roved the material handling portlon of 23 panagement commlitee ox board, Is that vight?
24 'its proposed souree northward in ordsr ta avold 24 13 it the board that approves 1L?
28 Inpachts to forested wetlands located en the south and 25 A Daveloprent comittee Is the formal hame of
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1 ik, vee, 1 of things In this pracass. Ha is Lhe —- providas

2 ] S0 1L wag approved by the committee? 2 overalght and advica to the development commiites

2 A Yoa. 3 related to technical matbers, He is an engincer by

4’ Q Bub then you subsequently certiflied to the 4 tralming. He has adwised and conducted actlivity

& alr -— c¢¥ouse me - the wastewater «- tha waker b 7yeluated o permik application preparation. He nlsg

6 quality division of the TCEQ a shte plun that had wot & has baen rasponsible for working with the public in

7 been approved by the commlttua, Is that correat? 4 Bay City, and ha haz a varxiety of other

] A That Ls cerrect. fThe general layout of this 8 responsibilities,

9 projoot wag approved once. XL ps nob actually 2 a How doss his role cumpare to your zole, thus
10 approvéed In the conkest 6(‘ the air application. 1k 10 far, in this process?y

1% was used for that purpose subseghent. There has navor 1 A Well, T have ovarslght responsibllity for the
12 bgen an adopblon of a different one, eyer, 12 entireLy of the development of thia project, That's
13 q Was Randy Pird not acting aon bohalf of White 13 the permitting procees, but it Lnvelves a varlaty of
14 Stallion Energy Cantery ) 1} other large activities, including the procurscent of
15 A He was acting on hehalf of White Stallion 15 construvction -- 4 constryctidn construckt Eor the

16 Energy Centex. 16 projeet, rarkating elactricity, prosurement of fusl, a
17 Q And zra your consulbants acting on belalf of 17 warlety of other things that nre el pajor activitias,
18 White Ytallion Enexgy Center? 18 7 have responsibility broadly for all of thase.
18 R Yaa, thay are. 19 Q 86 your responsibility fs broader than
i [a] You take eertifications te the TCEQ 20 Mr. Bird'a responsibility. Is thak correct?
.21 seriously? 21 A Generally, thak's & fair statement.
23, A Yes, slr, 7 22 Q Doas Hr. Blrd have a role 1n Sky Enerdy?
23 q You would aqree khat the site plan subaltted 232 A ¥g3. He has Lhe sama title dn Sky Energy,

24 to ;.ha Amy Corps of Engineers In 2009, that vou may 24 and Bky Energy 1s a project davelapar. So esssntlally

125 now altex, that Lhat was & practicable alternative to 25 the zole that Randy plays ¢n Ehite Stalliesn is very
91 9 (

1 the site pian submltLed to the alr quality division in 1 mearly the identical zole he plays &s a mepher of the
2 Sepbenber 2006. Ta that vight? 2 ¢ky Encrgy developzent team,

3 A I think that's a falr statement. 3 13 Con you please ekplain the buginess

4 (4] Thank you, Hr, Rokondi. 4 relaklonghip between White Stalldon, SRy Encérgy and

5 HR, WEBER: I1'l} pass the witness, 6 Spark Enargy?

€ JURGE QUALTROUGH; Sierra club? [ A Yes.  Spark Energy is the retall glegtric

7 CROSSENAMINATION 7 brand pacé associated with a private investement groun
8 BY M3, MaNI & based in the Houskon akea, 8Spark Energy has & company
2 Q Good rarning, Hr. Rotendi. 9 that shares tha sawe oymership aa the partner in

14 A Heily. 10 developrent of 8ky Enargy or -- awgusa me -- of White '
11 a My name is Christina Mawn. ¥'m with the 1% Stallisn Energy. So essentially Spaxk Fnergy is the
12 Sierxa ¢lub end the No Coal Coalition. 12 graup that is the partner in developzent of this

13 You testified earlier that Randy Bird is 13 projast.

14 the chief operating officer of White Stallion Energy 14 Q Ara thay 2 financlal partner enly ox axa they
18 Center. Is that correct? ’ . 15 providing technical and develapzent asaistance?

1€ A Yes, i6 LS They provide a variety of assistence, in

17 i And you are the CEQ and prealident of White 17 addition to finaneing. )

18 sStalliien Enevgy? 18 Q Are they ths only financial partnaz in

19 A That*s correck, 1% this -- Lo White Stallion FEnergy or Sky Fnergy in

20 4] What has Mr. Bird*s role heen in the WSEC 20 development of this particular projeot?

21 developrent pracess? 21 L Yaah, They're a relaked company —— the

22 A You rean White Skallion? | B cehpany bhak is related to Spark --~ 1'm gaying this
23 Q Yeah, White Btallion Enezgy Genter's 23 beceuse they've actuzlly not joint -- ckay.

24 developrent protess, 24 Spezk Energy and A company galled Maria
25 A Wokl, Mr. Bivd is vespomsible for s varlety 25 are tvio entitlas bhal are ovined by the seme
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1 shereholder. Thig iz a private investmenkt group in 1 .9 This is getting very closs to confidentlal
2 -the Houstop area. ‘Through the Harls vehiclse, they 2 iafarmatien,
3 supply flnancing == devalopment £lmancing. 3 MR. GROTEM: Your Homox, 3if -- I'1l
i 8park Emergy group alsc provides a 4 abject to this as being of very questiovable probutive
§ varlety of market analysla, of finahcihg adviscrship 5§ wvalue in these procsadings, and we have commercial
€ angd other experbice to the development process. 6 cencerns about —- that Wr, Rokondl has about sharing
7 q Ta Spark Energy going to be the retail 7 this inforwmatien so --
8 provider of any enecgy developed or generatedi 8 B5, HAMN: I'm comfortable discussing
] A Thab's undetemmined st this peint in tire. % the devalopment conmittes 2g on entity withouk moving
10 They havé an optilen to ke such. 10 te individuals on 1% st this point, JE later I need
il O Thay have a gort of ~~ they have the first i1 Lo yevisit it ~-
12 option ko do khat? 12 JUDGE QUATTROUGH: Geo ahead.
1a A They have & right to do that, yas. 13 qQ (BY MS, MANN} The development cormitiee is
14 4] T think you testified eariler that Whikte 14 the entiiy -~ what are the responsihilities of the
1% stallion -=- 1911 rephrasae, 15 devalopment commitbes as it relates to the White
16 thich entity did yeu testify earlier had 16 Stallion Enexqgy Center's developrant?
17 four employees? 17 A It is the governing body that makes every
16 A Sky Enargy. 18 wmaterial declsion about that development.
a3 Q Who sxe those ecployees? 1% a Sa do they make -~ the development cormittea
20 A Mysalf, Randy Bird, Kathy Morgan, Jeff 20 1skes a decision abaut the slte plan, for sxarple, Is
21 Relcker. 21 that corzect?
2% a What was khat last nazae? 22 A The davalopmant committee would make a ==
23 A Jeff Belckex, 23 yeah, they would approve a slte plan; yes.
29 4] 50 §ky Energy has Cour employsas, White 24 Q and as you testified earlier, the develemsent
25 Stallion has pe esployees. Is that correct? 26 coxmitiea did apprave a site plan. That's correct?
95 97
1 A That's corraot. Services to ¥hite Stallion 1 A Yes,
2 ore provided by Sky Enczgy employses by a variety of ? [+} And at the time the devalopment Gommittea
3 consultants and on a consuliing hasls by reabezs of 3 approved the site plan —— in what tins Frame agala®
4 the Spark Ensrgy team, 4 A 1'm nok sure exackly, prlor to the submittal
5 Q0 Ohay. Tou mentioned s Whlte Stelldon 5 of the air permit applicatiom,
& davelopmzent coxsittea, TIs that correct? & Q At that tize did the developrent committes
7 A That’s correck. 7 have an widerstanding of what the site plan would be
8 Q@  And is tha develapment committee =« how is B used for¥
9 the developzenk cormittee assoclated with White k] Y A general understending of that, yes.
10 stallion? 10 a And what was the gensral understanding?
11 ¥hat ig tha relat-lonship betwezen the 11 A That it would be used for o variety of
12 developrent cormlttee end White Stallion Energy 12 things, hropg then, it would be the sfte plan
13 Centaxy 13 dnibially used in parmilt application «— in the aix
14 A ihe development committee ie tha governing 14 applivation, that it would also be a basls upon which
15 body representing the wimership Intezrests in White 15 our consvltants could evalwate @ variéty of technical
16 Btallion. 8o overy materlal decision shout ¥hite 16 aspecks of tha project for reascha other than the air
17 5tallion is made by the developent committea, 17 applieation.
18 Q How nany people are on the developnant 18 [4] pid the development comlttes -~ had they
19 cosmikbas? 19 recelwved =~ I say "they” -- had ik recsived
24 A Four. 20 inforwmation about what kind of application would bhe
21 ] Are they the sawe Foux aemployees for Sky 21 required to be subnitted on hehalf of ¥hite EBtallloh
42 Energy? 22 Energy at the tine a site plan was devalepad?
23 A Ha, 23 A Well, 1 don't recall sort of & docurented
24 Q can you tell m& who the four people ate on 24 list of pernlt applications, but the necbers of the
25 the devaloprent cosaittes? 26 committea have all baen threugh power plank
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1 developuent projects hefore. 5o thera was certainly T perwit. Ts that coarracl?
2 genexal swareness of the types of appllcations that 2 A I bolicye that’s the case, yes,
3 wauld ha regquired, k| Q and did He, Bird know vhethex or nol he waa
4 Q Bnd how bre you adare of bhe kinds of 4 subpitting the some slte plan that tha devalopment
5 decisions and information that the devalopment 4 comzlttee hod approvad each time?
6 copmitbea makes and conshders? € A You kngw; I can't speak for him,
¥ How are you aware of that? HAre you a - 2 o Sure, Well, would ke have any firsthand
€ resher af the developrank corzlites? 8 knowladge of what tha developsent gommittes declded
2 S Yeul. 1 thought we had passed the issue 9 regarding a slte plan -~ an opproved site plan?
10 of — 10 A Y¥ou knoy, I hetieve he would, Again, 1 wvantf
1l [+ #ell, I believa it's relgvant becayss 11 speak directly for hin, but ¥ believe he had
12 Mr. Rotondi earlier testified sbout tizelines with 12 knovledga,
13 these sltes plams. i3 [} Wag he «~ i< he consult with developrant ~—
14 A That's fine, E'm a mesber of the devalapeent 14 the davelopzent cermlikee or was he a member of the
15 cozmittea. 1% developuent commiktea when the site plan wag spproved?
16 Q) 29 a3 a neaber of the developrment, coxmitten, 15 A I balieve he was aWare of Ehe site plan when
17 . do you hava ~- when Jid you bacome aware of the nunber 17 it was approvad.
it of appiications that would have ta ho submitted on 18 0 And T don't think that ¢uite answered my
19 behalf of Ghite Btallian? 19 queskion.
20 A Pell, K've been &n kha pawer plant 20 But 8id he conanlt with tha daveloprant
21 devalopment business Far many yaaxe., I care dnto this 21 comdlitee, or was he a nrewber of the develaprant
‘22 projeot with genezal awareness of that, 22 cormdtbes when The site plan was spprovad?
23 4] Cray, and so st that paint, youw vpderstosd 23 A Yas,
24 that the sitie plan would ba necassary ba provide to 24 Q Yes to botht
25 differenk agencles to help themmaks a decision on an 25 HR. GROTEM: You msked one or the other,
a9 101
1 application for a different enviroamental permit? i Q {BY M5, MANY) Okey. Wax he & mecber of the
2 Shall I raphrase that? 2 developrent cozmittes uben the .aile plan was
3 A Pleane, 3 approved —- Hr, Blrdt
4 a A site plsn ~- in your experispce, did van 4 A Yas.
5 have anm undarstanding that a site plan wauld be 5 [+] e, Rotondl, Lf Khite stallfon Energy Center
& raquired to be subnitbed on hehslf of White Stallion 6 is vitimately constructed, who will opermte the powex
? for the alr parnit spplicatlon and for the wastewabar ‘t plant?
8 gpplication snd for any other necassazy applieations? [:] A Undex the development sgreerent for the
9 Did yau understand that? 9 project, Sky Eneryy Is vesponsihle for the aparation
10 A You knowr, py ¢learest undarstanding is that 10 of the plazt. )
11 there heeded te be such a site plan for the alr 11 [+ Who 1s that developrment agreemsnt betweent?
12 application. I have been through lots of aly 12 A Maris =nd Sky Engrgy.
13 permitting activities in the past and understood the 13 1] S0 wowrld Sky Energy be identified as the
14 nature of deslgn for the purpose of determining 14 operator of ¥hite Btaillon Enarvgy Cenbex?
16 enission points for air modeling, 15 A Sky Energy is xesponsible for hullding an
16 It's not Elkely that at that time Y was 18 organization for the purpases of —- of permanenk
17 contemplatlng, you know, other issues mssoclated with 17 aperationa of the projeat,
18 site planning becausa that was tha foens of the effort 18 a 1f we Elash~forvarded four years fram today
19 at that tira. ' 13 and this facllity has heen constructed, simployees at
20 4] Okay., And you testified earliar «- and I 20 what corporation are going to be responsible for
21 think that EDF's exhibits agree with this -~ that 21 operations -« foz day-ta-dey operakioens at the
22 Mr. bird was tha raprasentatfve of White Stallion who 22 proposed Khite Stallicn Enargy Center?
23 slgned the applicatiohs on all thres: of the 21 A T would say from the standpolnt that I laok
24 applications wa've talked sbouk Lodey. #hat would be 24 at it today, granted that that i1s Five or six yearns
25 the 404 permit, the wastewater permit and the air 25 out into the future, there would ba ~- #hita Stallion
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1 Energy Cebter itself «ill hawe tost of the opsrating 1 would may that the landeowner, howaver, sznd the aite

2 enployees. 2 plan are a matter of public record.

k] Fha managesent will he provided by a 3 1] okay., So waking gure I underitand, regarding

4 contxact operator of tha project. This Is 4 the alr wuplity applicakion, onve this Facllity is

5 hypathatical, Thig 1s essentially tha business plan § esnatructed, who will ba zesponsible for cospliance

6 as of this time. We have had a nucher of genarie 6 wlth representationy made in the application, as well

? expregsiong of interest in playing that role on tha 7 as tha spacliic requirements of any f£inal alr qualiry

B part of subsidiary companies of snterprises that 8 permlt, who individvally or what entlty?

9 operate sone hundreds of theusands of megawatba of L] A Tthe contract operaktor will have very specific
18 povwer generation plankts. ' 310, fiduslaxy obligations, including a portion of their
i1 8o the operakbing capsbilities that will il ¢ompsnsation at stake assoolated with compIience with
12 ke brought to hear as a requirement of tha financing 12 the permjt obligations in full. %e o noL —— wa have
13 of this project will be industry-leading resumas O£ 13 nobt execuked such a conkract. TL’s tog early in this
14 all of the key operaking people invelved, 14 precess ta do sa, but that will be backed with the
15 [a] 8o if RWhite Stallien Energy Centar 1s grankted 15 f£yll falth end credit of the pamik ownaetr, which will
16 this aix guality permit and the pernit is in thelx 16 be Whita Stallion Ehargy Center, ibs owners and
17 neme -~ {n Lts name, who =~ will the perplt continve 17 finsnclers s well as tha cenbract operator.

18 Lo be ip Wplte Stalllon Energy Centex’s nana if all of 18 Q Okay, 8o is the short answer to that youm
19 these changes oceur With who may ax may not be 19 don't know yet who will be responsible for compllance
26 ackually operating the facility? 20 with the draft peroit and represeubations in the
21 Is the pamnit golrg bo remain in white 21 permit epplication?
22 Stallion Energy Centex's nare, no matter who is a2 A You nmgan in terms of individual people?
23 operating the faclility? 23 [+ ¥he in terms of individual people or entity.
24 A Yos, 24 A Yaak. We are in the process Lo —=
25 5] Who will own the agniprent fn the =~ in bhat 23 Q You're in tha process of making that
103 105

1 actual tangiblae facilities at Whita Stalllon Bnergy 1 deeision?

2 Canter? ’ 2 A Yeah, fThat dacislion hes not bheen Elnsllzed,
k| A Whike Stellion Emergy Center will. 3 q 80 we don't have the opportunity to see what
£ Q Qkay. Bo that I understand, White Stallisn 4 the opsrator's cozplisute history 1s or shat thelr
5 Enpergy Center will own the squipment, but another 5 bagkground 1w in operskbing power plants at this point.
& eorporation wlll likely be in sharge of operations. & Is that correct?

7 Is that correct? 1 A Yes. And I would argue Bhat I've naveér seen
) A Aa =+ under a contract that would be approved 8 a2 power plant vproject shere you would knokz that ab
g by the awnarship angd lendlng sbiusture of the praject. 9 this Junctura.

10 1] Okey. And 1t's correct that White Stallion 1t MS. MAHN; I'n doing Lo ebjeck Lo that
11 Energy Center daas met own tha land on vhich the 11 as nonresponsive, You can always Follow up with your
12 facility ia proposed ta bs genstructed, Rights 12 counsel,

13 A #e hokd an option ta purchase the land, 13 JULGHE QUALTROUGH: X'm golng to overruls
14 Q And is that eption to purchase wlth any of 11 vyour objection. Go ahead with your questioning,

15 the ~- with Sky or Spark Energy or is it with a non - 35 pleasa,

16 is it with a landowmer that hasn't besn nentiened yat? 14 H5. MANH: Okay.

17 A I's porzy? J 17 Q {BY MS. HAMM) And does yonr signature appear
14 Q Yho 13 the optlon to purchase wlth? 1% on any of bthe forms submitked ko TCED or any other

1% A The epklon to purchase was taken by s elster 19 agency regarding any applications by White Stallien
20 company of Maris snd assignad directly, via a legal 28 Energy Cenker?

21 instrument, fo white Stallisn Energy Center, so thite 21 A My personal signaturat

22 Stallion Energy Center holds the option. 22 o Corract,

23 o ¥%ho do they hald the apklon Go buy the land 23 A ¥You ¥now, X' not sura bhat I racall that,
24 fromy 24 It's net impossible though,

25 A That's a confidentlal business -~ I guess ¥ 25 & Do you recall it specifically for this afx

KERNEDY REPORTING
512,474.2233

SERVICE, INC.




VOLUME 1 SOAH: 582-09=-3008 WHITE STALLION 02-10-2010

advance for that., Refinaries only irake their

196 108
i pamelt application, whether ox nob you've slgned anyi 1 production plans of pat coke sark of on a yesr-to-year
2 form ox slgnsd tha application s\;bmitted to TEEQ? 2 bhasis.
a A You know, L don't recall. 3 L] Ilave you conducted any atudles o smer any
4 Do you have an edamplet X don't zecall, 4 raesasarch abgub any -~ whether or nat new souices are
5 Q Okay. %hat is your position regarding 5 going o bécome available in biwe for -~ ox at a tirca
6 whethar ox not Yhite Stallion Enargy Cenbter has to own 6 where White §tallion might be sbla Ld use the
? tha property at alit 7 petxaleun coke?
g 14 it possible that ¥ilte Stallion could i3 A Ra have keph data and hava a genaral
9 have & lesse on the property to bulld the facility? 4 understanding of tha amount of pet ccke that is
190 & T don't knowt whethexr ii'c possible, Ib'y 10 praduced m day. Thewe are projects to add ta caoke
11 nevex copbemplated to lease ik so - 11 wanetecturing capeclty in the Gulf tomst, We do
12 1] What fyela is Whita Stallicn planning on |12 nok -— we are not privy te the ozt of status of thege
13 combugkting in tha praposed CFB5? 1% projecks, although thera are announced projects for
14 A Fuel definition iz intluded in the 34 that purposs,
16 application. IXt's inkended he invlude - i5 We do oux kesk to keep in towch with
1e -9 I'm paxry. I misunderstoad that first wond. 16 then, and wo have had dicest conversations with a
17 1t'g - 17 mycbar of potantial suppliars, such as ConecoPhillips,
18 A Is intended. to == ¥ spelogize, lre you 18 Exzondobil,
192 hsving 8 dhEficult time hearix;qi 19 (4] Hava yvou had cenversations with anyene at
120 2 A litble bit. 20 Shell ov Motivaz
e § A £'m gorry. Ts 1t better 1if I closer? {21 A I have not., It's actyally possible that
22 Q. Yas, . 22 8park has,
23 A Thank you. I'm serry. I apologlze. Could 23 [ If logal -- and by *local," X'm veing your
24 you ask it agalni 24 definition of the Gulf Coask -~ petroleun coke is net
25 Q Sure, T wasked what fuels . dis ¥White Stallien 26 avallable, lg there somewhara else Bhite Stallion
107 g
1 planning ke cozbust. fn the CFB? 1 might procuze pat caka?
2 k- Yesh, The two fuels hagically are identified 2 A Yot to my knawledge.
3 in the application theve to Anelude petroleun coke and 1 Q Okay, Hod wlll the peb coke arrive to White
4 Illinois Basin coel, ) séallion Energy Ceater?
8 a And at this kcine, do you have any contracks 5 A It depends ot a variety of factorsy its
& uwith providers of pekrolewn coke? § sourse location, what ske the loglsties for such
7 A o, 7 delivary. It Le pogelble that it would be delivered
a © Do you intend - stxike khat. % by harges, Tt i3 possible 1% will be dalivered by
9 How do you define the local area as it 9 railcars. Those are the two primary modes.
10 relstes to where you might gekb your petroleun -- where 10 a Is thexe anothax wode besides rall or
11 white Stalliom might procure itd petroleum coke? 11 barging?
12 A The general answer to that is the Gulf Coast, 12 A Realistically, no. 1 mesan, we considered
i3 the reflineries that have acaess to rall ar water 13 kruack haulage, but that!s loglstically very diffkcult
14 transport of pet coke te the site, Thet ulbinats 1§ so it's unlikely. X
15 determination of that will be the compatitivaness of 15 Q And you didu't provide any Infomation to
16 offers for the fuel, 16 TCEQ revavding possible trmek haullng?
by ] And are you talking about the entlrvety of the a7 a o, because it's not Feaslble.
18 Gulf Coast frowm Texas Lo Florida? 18 Q pid you provide information to TCEQ sbout
19 A Oh, not really. I would say lt's the Fexas 1% rail trafflg?
20 Gulf Coast, Louislana Gulf Coast, Alabata primarily. 20 A You knaw, I'la not 100 percent suxe what
21 Q And you have no idea vhich entity night ha 21 aspects of the zall braFfic Wa2 included In the
22 previding ®hite étaluon petroleun coka 1f 22 information,
23 constructed? 23 Q ckay. Once the pet coka - wall, nssuning
24 A Ho, it's not possible bto contragk this Fax In 24 the pat coke arrives by barge, how will ik ba
25 25 sgtorad —- how will it ke transferred from the barge
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1 and stozed at sowewhera on the 1,200-acre site? 1 s} But a3 far as yeur tnderstanding of what
2 A Well, I'n == as you know from wy reswse that 2 white Stallion wovlid bs allowed to burn, 100 percent
3 1 pravided you, I'm not our project enginesx, I have 3 coke versug mero percent coal or any range in betwaen
4 a genezal undatatanding, We are huilding ~— wa sve 4 thers, do You have an undexsbanding if there are eny
5 proposing to bulld, I should say, an unloading 5 restxictlons for White Stalllon on what thay'xa
6 facility to take pek coka from barges. There will be 6 allowed ~~ what percantages of pet coke versus conl
7 a mechanical reans of accomplishing that, It will 7 they're allowed ko buro?
B then he tramsferrad via -~ as ! understand it, B A Bo you mean under khe =
% conveyed to storage areas, . ] o Under - either in the representaklions that
ig Q And 1y that Lhe extent that you underatand 10 White SBtalllon has made in the applicatlen ox in the
11 what the sturaga areas weuld he liked {11 gract permit that's under consideration.
12 A Yes. I mean; i™n not the designer of them. 12 A Yaalh, T think the answexr to your question Is
13 X hava 4 genezral undecstanding of what thelr purpose 13 yes, if I undarstand it.
14 is and vhat they do. 14 0 8o I want to make sura we're on the sama
18 Q Okay. Can you explain; to the best of your 15 page. You helieve that Whits Stallion is westricted
16 vndarstanding, hew coal wikl ha transported to Fhite 16 dn how mich pat noke varsus coal Lt 1s alledsd ko
1T Stalllon? 17 busn?
ig A Agaip, the twe primary modes of transpozt of 18 A Ho. 1'm glad you clazified. 1} do not
19 goal would he barge transport on the inland waterway 19 helleve it ls restricted.
20 system, and the other would ba walnline rallroadsy, 20 Q S0 it's your uwaderstanding that the permit
2L both of which heve capebility to deliver ceal onta 21 wanld allew 100 parcent pet coke or 100 percant coal
22 this site. 22 to b2 burped at any cae time?
2 o] Okay, Ard are the retail — do the xallroads 23 A That 1s my waderstanding.
2§ sxlst today? 24 Q Earlier you nentinsned Illineis coal, and then
25 Do the rail lines thab ¥hite Stallion 25 1 thought X heard you mention Kentucky cosl in
113 113
1 might tise exist today? 1 xesponse te one of yoeur earlier answers. Do you
2 A Yez. 2 recall that¥
3 Q And the sare guestion abouk the ceal, Do yeu 3 A Yes, I racall that.
4 Enoew how it will be transferred from either the barge 4 [+] I3 White 8talllon planning on procuring ond
E ox tha rail line to ite storage facllity? 5 burning Kentucky coal?
6 A My ansver is really very much the same. You 6 A ilo, not necessarily, The Illineis Basin ls
¥ know, the rail, it will be delivered wia rail, will ha ? techinleally defined 2 fgeolayhe formations that
8 unloaded and transported, 8 astually are ~- exlst in several states; Illinols
] 4] ¥ill the pet coke and Lhe aqeal be sogregated 2 EHentveky, Indiana all azong them,
10 while it's in storaga? 19 Q 8o when -- wa're still telking ebout the smee
i1 A That's ny understanding. 11 kind of coal that's been represented lIn the
iz a Do you helieve White Stalllon Energy Centex 12 application, a bituminoua?
13 is restricted In any way in how puch pet coke versus 13 A Yea.
14 coal it chooses to burn in the CFRs? 14 Q Do yau understand that portiens of the draft
15 A Well, as a practical rmettexr, there are: 16 pexnit have different smiasion limitatloena depending
16 linltatiohns of use of both., ¥ mean, we weuld -- for 16 on whether or not coul or pel coke 1s being burned?
17 exsople; it's Impossible —-~ AL's likely imposslible, 13 A Yes, I do undavatand that,
18 From what «e nnderatand, fo procura coal from Illinsis 18 1] You tnderstasd that, How will White Stallien
19 or Kentucky to be delivered one trainlead arder at a 1% Energy Center identlfy, record and rpeport the relabive
20 tire. 20 ratio$ of pet tuke to coal belng burned ab sny ocns
23 Ghere weuld have te be some baseloed 21 time so that the regulators end the public can ba sura
22 comnitzent of capacity over time in orxdexr for the 22 khat the enfssion 1imikations are baing ret for the
23 railroads to he prepared te particlpate in deliverles, 23 fuel that's being burned?
24 Bnd so that's a lipitation. I would assuma the sabke 24 A Wall, I don'k kooW exactly how those reporke
25 situation exlsts for pet coke. 25 are o be delivered, I can bell youn Cthat we will
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1 comply in avory way with reporting requiremsnts, and 1 ikt right have hoan $3 and a half billion. We don't
2 the data for such will be readily avallables and wlil 2+ heva 2 £inal englnaored cest of this project. That
3 ha slupla ko daternine the guantities of oay blsnd,’ 3 raally is Lhs next step in thls process after we have
4 for exorcple, 4 certainty of what the air pemmit is golng to fancluds.
8 0 And how == In your seperisnce, how La it & ] ¥ou bestlfy in your preflled testinony abont
4§ simplo to determlina the quantities of the blend? & loral cconomic henafits. BHo you recall that
T What do you anticipate the data to be T generallyy
0 anle to show} 8 A Yes.
9 A Yow much of what sources are gontained in the [ ] ilas White Stallfon Energy Center, Sky Enerqy
16 fuel, 16 or Spark Energy evaluated any negniive econpule
11 ' [ ¢n, 1ike, am hourly basis of blending ar ~— 11 Ampacts that this Facility night heve an the local
12 A You kuowy I don't ~- agaln, I apologiza. I 12 acea?
13 just -~ that is net vy technical expactlze but - 13 A Can you give me exaspla? I'm wiel sure what
14 a bo you know L¥ there™s someana that is 14 wyou tean by thet,
16 bestifying on hehalf of Khita Stallion thet night be 15 [V} Well, has the¥e boen any econunle analysls op
16 bebter to ansWer thak question -- that specific 16 the Financial depact, whether it fs Ln healkh costs or
1T question? 17 other cests assoclated with additisnal ailr pollutien
16 A It's possible that the -~ ¥'m nok sore, 18 dn the lozal area?y
18 candidly, 18 A wWell, I assume this entlre process kq he
20 [4] 3r You'rk not sure if AE #hould be sonesns ab 20 ZheBY that auestlvi, I Wave 1ot doRg, otk of
21 FPS qr Stanley? ’ 21 independant of this process, analysis of thoss things.
22 A L guess, new that you raise Lk, I suppose 22 Hy understanding is this process is the obligation Lo
23 that tha people who ara ®ost able to answar that, who 23 determine the lmpact ¢n public health. So obviously
24 ‘hava done the eperational thinking sbout this; are the 24 complytng +ikh 1k 18 —— the resk of couplying with any
25 Stanley crew, That dess not mean that RES doas not 26 permlt that is granted La the cost.
115 17
1 hava knsuwledge of it. I'm just telling you what I i Q Okay. 8o you haven't looked at whether or
2 know. Z not there is any costs which are soxt of =- which zxa
3 a I tnderstand, Wio or what entivy made tha 3 deferred onto the lecal cezaunity ag a result of the
4 decislon to propasa CFBs rather than PC unitst 4 permitted ecoupt of alx pellutien that White Stallicn
5 A havelopoent cornittee, 5 Enargy Center ttay enlt?
¢ Q Do you know about what tlme frave that [ A ®ell, L hzven't quantified --
7 degleion was nade? K /] Okay. Has White stallion Energy Center, shy
4 A Fairly early on in the formation of the 8 Energy or 3park Energy evaluated the esonomic impact
9 prodect; fairly shortly after the develsprient 9 of additionsl ozons forpatieon in the
16 agreenent wan gxacuteds prioxr, obvlously, %o Ehe 16 Haustonf@nlveston/Brazerla nonattainzent zrea that rnay
11 pernit application. 11 result fro= Waite Stalllon Energy Center's emissionst
12 [4] 80 13 this sarly "04 or late '¢7% 12 A Im net sure I even =~
13 A In that tire Ffrare. I can't testify exactly 13 s I ¢an reask it.
14 whinh day or anything Iike thak, M Has Whikte Stallion Enexrgy. Center; sky
15 Q Okay, HAnd roughly how myeh roney g the 15 Energy or Spark Energy gvaluated the econcmig impact
16 plant going to coet to build? 16 of additienal ozone formation in tha
17 A t wish I had a grest answar fai thak, You 17 Houston/Galveston/Brazaria nonattalnzent area thak nay
18 know, I would say that the besk snswer that I can give 18 =result fron the ¥hite Stalliop Energy Center's alr
1% you, based on ny current knewledge, 15 that if the 18 ealssions? X
20 price of this plant 1s determined to ba where such 20 MR, GROTEN: ¢bjection, That sssimes
21 prices sers soven or eight years ago, it tiould ba in 21 that thexe will be soms,
22 the ranga of pessibly $2 billien, 22 . JUDGE (UALTROUGH: X'Ll sustalh Lhat.
23 ' If the plank cost s, as projeated or as 23 I'n not sura that’s in the record yek.
24 =imilar plants cosk at the helght of the expan_sion X 24 Q (BY¥ M8, HANN) $as White Stallion Enorgy
25 l 25 Center, Sky Energy or Spa.tk Enaxgy avaluated the

cycle in rhe econcay, yau know, roughly twoe years agd,
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1 saconomle Impact, it one exists, of addltienal azona 1 NOz == there are KOx contrels built inte this project.

2 formation In the Houskon/Galwveston/Brazoria 2 a So your undexstanding of mitigation are any

3 nonattainmant area? 3 pollution conkrol equipstent requized by thoe BACT

4 A I don't know of the gxiskence of such an 4 process. Is thak corxect?

8 ippack. #Again, I'n not the -~ 8 Itll rephrase, Is it youxr understanding

[ Q sture. But to your jmowledge, there has been [ -of nitigetion, as you've uzed it earlder, sny requived

7 no evaluation of whether ar nat thera will be an 7 poilition control technolagles thak xesult from

2 ocononie Inmpact resuiting from additiopal ozone 8 thig —- from the parpitting process?

9 formation. Is khat gorreet? ¥ A That and the aptimization of thelr use, yes.
10 .9 Yas, that 1z correat, 28 I have not -- 1 have 10 Q Whak do vou nean by Poptimization of their
11 hoe knowledge that there is such an lmpack, 11 use"?

12 o Are you awasre of the relative locatlon of 2 A tell, ¥ assume that in additlon to the
13 %hite Stailion Energy Center to the 13 limitatlons that we wlll have placed upon us in this
4 HoustonfGalveskon/Brazeria nonattalnkent araat 14 pernit that we will have an ongoing obligation to enit
15 A Yes. 15 the least smount that we possibly cen,
16 Q ®hat is your understanding of the relative 1é Q S0 it's your tndarstanding that regardless of
17 Jloeatdon? 17 the emission limits that if White Staliion Enexgy
18 A Tt ia, yau kamw, near ik, I don'k konow 18 Center is able to emit limits lewer than that, that
18 specifically how mear At. 19 you have that obligation?
20 [+ Rithin 20 nilas? 20 A Yeah. I speak nothing of the capability to
a1 A I don't know. 21 do that.
a2 a o you know how far south pf the Brazoria 23 4] Buk if the capabiliky axists, it’s your
23 Covhty lins Bay ¢ity is spproxlmately? 23 understending that White Stalllon Enetgy Ceunter has
24 A You know, I apologizar 1 just doew't. 24 the ohligation ko emit lowar than the permitted
25 [+ Would it ba falr to say that White Stallion 25 linmltas?
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1 Enerxgy Cutber has not conducted a single study to 1 A T don't kaow that it has a legsl obligation.
2 determing whethar ar nobt any petential negative 2 s} 3o what kind of obligatlon ware you speaking
3 aconcmie or health —— negative economic impacts of the 3 of?

4 ned or addikional emissions of HOx, VOC, particulate 4 A Pezsonel.

5§ or recoory emisaions fyom tha stacks would be on the 8§ & And ons last questlion about seomenmig ——- any
6 local areda or in the Houston/Galveston/Brazozia & partlceular econonic iepacts. Let me be clear.

7 nomattalpment aved as 1b zelates to NOX? 7 Has Wnite stalliom Energy Center, or its
L] A As it relatas to —— g pariners, subsidiarios, evaluated or regearched ox
] Q Wox. ¢ seen a study about =~ or that comparas ibte total Hox
18 A Hitrogen oxldes? 1t contributlens to the oxena ponattaloment area and
11 ] Uh-huh, 1t calculated how much Lt might cost to offset thak
12 A You knosf, the only hesitatlon on ny patt is 12 acouynt of NOx in the nonsttaipment mrea?

13 that the entire aconomic evaluation includes the cost i3 A 1 den't hava -- T don't have direct koouledge
14 of nitigation, and so that cost is bollt inte 14 of any such thing.

15 evarything that we de, hut have we i1solaled what the 15 ] How da the harges that pight briang pet coke
16 izpacts are, I leave that Lo paaple who have 16 of coal to Bhive Stalllen Energy Centar geb to ¥White
17 zesponsibility to do that, incivding this process. 17 stallien Enexgy Center?

11 @ You jusk centloned the entire esonomic impact ia Whak fs their mode of - what ig thelr
19 dnoludes che cosks of mitigatfon. Dld T vnderstand .19 route Ehat thay would taka?

20 you corractiy? 20 2 The general eontemplatad route -~ OF colrse,
21 & Yeah, 21 you knoW, from the point of source, that might be

22 [4] ¥ dona't -~ ¢an you saxplain that statement ko 22 dirfferant locations, buk they would cowe on the

23 me further? 23 wakerway system, potentially the Mississippl River,
24 A f7ell, as L understand it -- and I invite yeu 24 end then, you know, of tourse, if they're coning frxos
25 ba fully queation englnesrs on this ~- that there is 25 the soukh, they would come plong the Intercoaskal
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1 Waterway. 1I# they coma down the Mlssleslppl, they 1 that they have is and the spownk of water that la

2 would come along Lhe Intercoastal Waterway from that 2 eurrently undey contzachk for use by others, and they

3 direotion and then up the Lower folorade River to the 3 hava engaged dn diseussions of such a contract,

4 site loastion. 4 1] okay. But no such contrack azists st this

5 0 Is thers an agenoy or eabity that White & tins. Ts thab correat?

6 Stallien Enaugy Center would nesd to seek L A It doer mok, It has nel been signed, no.

7 authorization from ta bring the barges up the ¢oloxado 7 M3, HANN Can We do off the resord for,

§ River? 8 1like, two minutes, mayha three?

a n T belleva the Amy Corps of Engineers, 9 JUDGE QUALTROUGH: How much more do you

10 Q I's that avthorization part of the 404 pernit 10 have?

11 that wa've been talking abeut today or ls thak & i1 M5, MEMHT Prohably not nuch i€ I go off

12 sgeparate authorization? 12 tha record and get ik eleared up,

3 A tou knew, X know of mo separate antho.:izati.on 13 JUBGE QUALTROUGH: Okay. We're off the

14 for that, 14 recozd.

15 Q Do you have an idea how puch water White 15 (ecesst 12:15 pom, ko 12:18 pun.)

16 Staliion Enargy Center -is going to meed to oparate? 16 . JURGE QUALTROUGH: All right. We're

A7 A Yeal, generally. _ 17 back om the recozd,

hi:] 1} Can you ¢ive e o ldea of how much waler 18 Q {BY M3, Maid) I just wanked Yo tlear up a

19 it's.qainq to require? 13 gouple of things, Mr, Rotondi.

20 HR. GROTEM: JqQhjection, Your Henox. 1I'm 20 Can you tell me what Bhite Stailion

21 not sure how this hears on the air permit appiicakion 21 Enargy Center's ¢urieht —- pregent-day business plan‘s
22 that's before us. 22 projected costs are fox thls project?
23 JUDGE (UALTROUGH: Yeah. What is the 243 A You knew, T previously gave you a range.

24 relavanca of that? 24 Q Right of 2,5 to 3,5 billien. Es that

25 H3, MAMNt The relevance of how nuch 25 correct?
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1 water it's gedng to take for fihlte Stalllon to operate 5 A Tuwo ta three —— 2,0 Lo 3.5 hillion,

2 is related to sone of. tha pellukion gonbrol 2 ¢ And you don'k ~- and -you denft have a curxent,

3 technolegies sad why some #ay or wmay nok bave been .3 estimation, a3 of today or very racently, iF you're in

4 chesen, particularly wet sorubbing end dry scrubbing. 4 thst wenge?

5 Therets slvays e discusgion bhat t.‘elh 5 A Yeah. I mean, the real reason thak Lhat

6 sorubbing takes more water, and so dvy scrubbing is an 6 range 1s nob harxower 1s thakb thexs haen't been a

7 alternative when water iz ln short supply. 7 project in this recessicnavy Lime costed to full

8 JUNGE (UALTROUGH: A1l pight. Go ahead 8 complation, but I would expect that as scon as we have

9 and enawer the guestion. 9 a sapse that there 1s finality to the alr permits you |

10 A I apcleglzs, Can you zeashk 1t? 10 knoM, the definitlon of everyihing that has te happen

11 4] {BY M4, MAMN] Sure. -You sald you have an 11 in barss of the dealgn of this projaect, that wa'll

12 ides of how much water Khite Stallion Enqrgy Center 12 rove ints a -~ sdvancing the englneering, and that

13 would require to use to aperake, and I asked youw whak 13 wost. level will he parrowed down falrly quickly aftex

34 is your idea of that. 14 that, .
i5% A Yeah, bpproxioately 22,000 pere-faat per 15 1] Okay. %o as of today, youlcan'h narrow down

16 year. 16 tha projected caosts hetwesn 2 to $3.5 billient You

17 [s] Is that water readily available? 17 can't give ne a more harrow rangs?

18 A We believe so, yes. 18 A Mo, I canpnot. .
19 [} why do you helieve so? 19 L] pld My, Bizd advlse you or the develdpment l
2 A Hecalge wa've applied te the Lowar Colorade 20 commlitbes that different site plens wece balng nsed on

21 Rivar authority and their indication to us 1s that 21 different epplications? .
22 theva’s watar availsbility, 22 A I was awaré —= again, I can't speak direatly.
23 ] Haw ¢id they indicate that? 23 As a pendar of the development '
24 A He've had & coupla of meetings with them, 24 comoittes, did he advize us is your quastlon? | :
25 They have glven ua a sense of what the amount of water 25 Q Oc yourself —- i
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1 A or myself, 1 Enargy Centar's rapresantations in that application.
2 Q = ipdividuaily. Z Correct?
3 A I was aware that the team, including 3 A You ¥now, I can’t tell you what thay relled
4 Mr. Bird, were evaluwating alterratives to adidress the 4 on. Certainlyy the spplication was available to them.
% gquestion af mitdgatfon of all impeots. I was not § Q But nowhere in the application does it — 1s
6 svare that sny of them impacted alx emizsleng, 6 there a document or statement that auggests that there
T 1t's not ny vnderstanding necessarily 7 is a different site plan on u different spplication
8 that any of them do, and for that reason, yau Ynosw, 9 For this gsme facility. TIs thet torract?
¢ we're committed to liva by the deslgn of thia projact 9 A Yeah, I dom‘t know of any skakement to that
14 subnitted in the application for thiz pemmil., 10 effect.
11 Q But did I undsrstand your Gestimsny that L€ Il 43 Okay,
12 tha facility was consttuéted paing the slte plan for 12 HS. MAMN: T've no further quastiang,
13 ¢ne of the =~ that was submlbted on hahalf of Whike 13 and % pass the witness. Thank you, Me, Rotondi,.
11 Skallion Enargy for one of the cther pemit 14 JUDGE GUATTROUGH: ALY right,
15 appligakions that 1t'as your understanding that aiv 15 ¥r. Hunphrey, how much do you have for orosst
16 emlssions are nok gelhg to be changad? 18 MR, HUWMPRREY: Fiva minutes.
17 A I can't -~ based 4n overything I know ak this 17 JUDGE QUALTEOUGH: 2And how much do you
18 wmorment, I can't verify that. I will say that, you 180 have for redirect? fThey went first. Yeah, thay
19 know, if ik is necessary to amend -— I rean, thete's 19 passed. *
20 going to ba one degign of this plant at the end of the 20 MR. GROTEN: I have five questions. We
21 day. And ny assassrent 2t bhis poment is that it ls 21 can do this in short order, Your Honor.
22 that thab has hean subsitted in this application. 8o 22 JUDGE QUALTROUGH: Okay. o let's go
23 4iF we have to alter any of the other process Lo comply 23 chead and do this witness before lunch -~ finish wp,
24 wWith that, then khak's what will happen. 24 Go ahead, M, Humphray,
2% Q Way =~ if it?s your understanding that the 23 HR. HUMPHREY: Thank you, Your Honor.
122 128
1 ong submitied on behalf of Khite Stallion Energy 1 CROSS-EXAMINATION
2z Center in this alr applicakion ia the site plan, why 2 RY MR, HUMPHREY:
3 would Mr, Bird submit a site plan svbsequent to thakt 3 ¢ I have a feu follow-up questions about the
4 that was different on diffsrant applications?y 4 site plans.
E; A I only think that he's, and ny team are, 5 A ¥ correck that you sulmitted sita
& today continuing fn explore every avenweg to zeduce 6 plens for this applicatbien, the waker quallky
7 impacts of this project. 7 application and the 404 application?
9 Q Do you have zny opinlon one way or the other [+] A Are you asking pe Lf tte did that?
9 ywhether or not the 404 ~- I'n sorry -- whether or not ) Q Yes,
10 the Ammy Corps of Englneers —- strike that. 1q A I belieys so, yes.
11 tfhy didn't Mr, Bird just submit the site 13 Q Are kthe site plans for the weter quality
12 plan from the air pernit appligation to the Army Corps 12 ppplication and the 401 application the same?
13 of Englneers? 13 A T don't know the answer te thak.
14 A The fact 1z T dan'ys evactly know the answer 14 [} Yhich was tha ena thal was subndtted latest
15 to that. 15 in tipe of the three?
16 Q Sare questlon for the wastewetex perait. Why 16 & Daged on these exhibits in front of oe,
17 didn't he just submit the sike plan - 17 the -- give e a second to look at them,
14 i Yeah. Same answer, iB {brief pavse)
19 Q You testified earlier that BEPA had subnltted bE:] A It loaks to me blke the flxst of the two was
20 conzents in response ko White Stallion's 404 2( the watexr «ischarge application.
21 appiication. Is that correeb? 1 ] {BY MR, HUMPHREY) So tha 204 ona was the
22 A It ia ny »~ ves, I'm aware they have 22 laat ane of the thres?
23 guboitted cermcants. 23 A Yes, I would agraa.
24 ] Znd EFA v+ 1n gomxenting on the 404 24 bl And I think thak you sald on
25 application, EPA must have relied on White Stallion 25 pross-exeninatlon thak there ware alterations to the
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to fully implement it.

To the exteint that 1t can be podifiled dn
time Lo reduce iopacts, I beliave that it makes good
gense for uf to conslder making such amendments. Sa
we will pursue thosa ko the axtent Lhat those are, A,
gorppliant and, B, irprovements,

Q Well, vhy would tiaite Stzllion ever conaidex
going ~~ reyressing to sn older slte plan that's more
harnful to the environment?

A Wall, ¥ den't know =~ I'm mot ==~ I gork of
think bhat's a nlscharacterization. The fact is that
there ace slternatives, snd we balleve that at the end
of tha day, you know, tha best is whare this needs to
g9, but T don't consider ohe of thesa three a hetter
envirormental outcoms overatl than tha othexa., 1
believa that wa have one epproved design and have
evaluated aiternatives to it, '

Q dut didn't you just sey a rrlo:zent ago that tha
404 site plan represented an fcproverant in
¢nvirontental performance becavuse 1t will have
mlkigated impacte on the watland?

A Well; you kEnow, thatt's potentiaily
theoretically true, but I don't hava a database that I
can use te change the deslgn of this project based on

whera wa ava in that process. That's the faet,

23 Q

1 thet's vltisately going to be the site plan Lhat wiil
2 pravail?

3 HA. CROTEN: Objection. Thak

4 nischaracterizing his testimony.

5 JUDGE QUALYROUGH: I dida't hear that
% testicony, Me, Murphzey., T think he was aspesking -~
7 corract me if I'm wrang, but when he sald that, I

8 thought he way talking sbout the nitigatien aspect,
9

not overall ga -

10 MR. HWN{PHREY! oOkay. ¥ell, T quessg ==
11 JUDGE QUALTROUGH: 1'nm not sure I heard
X2 I:i\e tastimony the way youtre characterizing {t.

13 H#, HUHMPHREY: OXay. I wrote down that

14 he sald -~ z2nd I guess the txanseript wil) hear that
15 aut.

16 Q (BY MR, HUMEHREY)
17 let's just teke the wost basie plece of 1k,

18 We do agrea that the reason that there

But even golng back --

19 terae changas with the 404 sdte plan was == the purpose
20 of that was to hltigate inpacts on the wetlands.

21 Correct?
22 A I believa so, yes.

fo if ultimately that's the plan that has the
24 lewesk environnental impect on bhe wetliands, would 'gou

25 agrae that that's the site plsn that's going Lo

KENNEDY REPORTING SERVICE,
e L L T I ——

INC.

VOLUME 1 SOAH: 582~09-3008 WHITE STALLION 02-10-2010
139 132 (
1 404 application to mibigate impacts en the watlands, 1 o] Okay. If it turns onkt, in fact, that the 404 :
2 Is that righL?y 2 plan, which wa do agree is rhe lakest one and at least
k| .8 Yeah, that was = that's the reason that I 3 at this point 1s considered to be the hest
4 helleva there ara Jifferences. ‘ 4 envivonwental performing plan, Lf thak's the
5 [+] And that, ¥ believe, you alse sald on 5 eonalusion you wlklmaraly do reach, do you ngree that
G oxoss-exanination repres¢uts an inprovement —- ¢ that's the plan that will pravall of the O;Na ax; three
7 envlronwental conformance 1f there's lower impacta on 7 plans thak ars out therez
& the wetlandy, Iz that right? ] A You know, thete may ba a fourth altexrnative.
a A Yes, As leng s nothing else is sacrificed 2 The kottom Lline is thak ¥ have data about this project
1¢ to achlave then, I beliewa that to he true, yes. 10 and abaut this prpcess that has led me to recorwend,
i1 3 8a ultinately, the two or thres diffarent 1t and my development commithea to agree, with a design
12 gite plans yau hava do have ta be recenoiled, don't 12 tor this project. There 1s a permitting process thab
13 they? 13 is angoing.
1 A Yes. i4 T do understand that ak tha end of tha
15 0 And does it ot make sense ko you that 18 day that if there are differences, they have to be
16 vltimataly the site plaa Lhat's golng to prevail is 16 xeconelled, but if you're asking re fior whak the
17 the one that was submitbed last fn Lime Fhat 17 awswar is te whak is the optimum scenmarie, I don't
18 represents the Jeast impact on the envirqument? 18 know. ALl I know is X have an approved se¢eunaric, and
19 A Yau Maaw, T don't believe that's 19 it's thie one.
20 autemetically the case at all. I think that the - a0 ] Yas, sir. And that is not vwhat T asked you.
21 you know, this is the process that is the flaygship of 22 ¥hat I askad you i thist If you
22 the pemmitting provess. This is the ~— the design 22 plfdmately conclwle that a 494 plan, thich, at this
23 that is subwitted Tor this application iy the design 23 polnk, 15 considerad to he the best envlronzental
24 that «~ vhen I say walve conmitbted or approved it, we, 24 perforter, tnd that's your teatimony, if that
2% as ths mwmer/develspers of this proleck are prepavad 25 vonoluslon doea not, change, then don't you agrea thak
131 133
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3 ultimately prevail, L{f that turns out to be the caset 1 identify uny variations in the site plen represented

2 A i€, and enly if, that turns ocut to ba the 2 in those Ewo drawings?

3 case, K] Can you characterlze what those changes

4 [+] %hat™s falr encugh. fThank you. 4+ ara?

5 MR, HUHPRREY: I'L) pass the witness. 5 A L can 40 50 generally.

L} JUDGE QUALTROUGH: Redirect? 6 Q And 1f it would ba more halpfol te --

t MR, GROTEN:s Yes, Your Honmer. 7 epparently ha's done us the courtesy of putting it up

k] REDIRECT EXAMINATION B es a display. .

9 BY MR, GROTENY 9 If you find that to ba an easiex way of
an [+] Mr. Rokondl, is the site plan ~~ taking a 10 convaying tha information to the Atds, feel frea Lo do
11l lock at Exhibit 121 -- 11 that as well.

12 A Yeah. 12 A T will de so.

13 NGE GUALTROUGH: That's EDF? 13 G You may have to speak up really laud,

11 MR, GROTENS Im sorry, EDF 121, yes, L4 Mr, Rotondl, In order For the courk repdtkey to heax

15 Your Homor. 15 you.

16 Q {BY HR. GROTEN) To your knowledge, is the 16 A Yeah. Please lat’s me know 1f you can't

17 site plan thak's attached to that an ac¢ourate 17 hear.,

10 representatlon of the site plan that White Stalllon 1B Agaln, I'm not our engineer, so this is

19 was asking ¥CEQ ta tonsider in the centext of tha 18 a genaral answer.

20 FPDRS parmitt 20 Q That®s all I'nm asking for, is your gereral

21 8 Yes. 21 understanding,

22 Q Then the same gquestlon with zegard to the 22 A this hekf of the plant 1s the actual -~ you

23 site plan sssociated with the 404 pexnlt refarenced in 23 know, the power block in our vernacular. It 1s

24 EDF Exhibik 122. 24 identieal, This is, you kmow, the hollers, the alx

23 Is that an accurate representatiecn of 25 turbines, the chimnays, This half of the projact is
135 137

1 the site plan that White Stallion was asking the Coxps 1 the paterial handling aspect. This blsck ik green iz
2 of Englnears to evalvatal 2 the stormwater dlscharge conteinment area.

3 A Yeah, 3 And oy ¥ vndexrstend it, as in the alr
4 o That's - 4 applleation version that we have submitbed, this has
5 A Yeg. 5 potentially impacted foreasted wetland. So thase are
[ [4] Can you —~— is it -— te your kacWiadgn, ia 6 long-term storage for fusls,

'} there eny constralnts against ¥White Stallion building ¥ wWhat apparently has been done in the
9 the plant exactly as lt's represented in the alr 8 pecond of the two versicns i thak the long-tormn
9 pemlt opplication that's before TCEQ and this agency Y storagae has been roved gort of from tha south to. the
10 ak the moment? 10 neorth oFf the live fuel storage for the purpose of
11 A Absolutely nok. 11 rmoving this to the north and minimire those ixpacts on
12 o] Are there other options that you're aware of i2 the forested wotlands,

13 Lo ~~ ox pre you aware of whether there nre othex 13 a Those ara tha options that you're presenting
14 options for weilands mitigatian, athar than Rhoss 14 to the Coxps 4f Engineers as possibilities for

15 Tepresented in the 404 application that's exhlbik -~ 15 mltigatlon, Is that correct?

16 EDF Exhibit 1222 16 A Yegh. Those arve twe, I belleva, T havea':
17 A Yas. 1 would characterlze thak thak is an 17 atbended all the ceebings, but I'm sure I uvnderstand
18 engeing process to deternine the hest way, and there ' 18 that there are others as well.

12 are other alkernatives. 18 fiet the bottom Line is that, you know,
20 4] And then you've —- have you seen Exhibib 123% 20 that 1s the ome - those are the options that I know
21 It?s the site layouts that were 21 of that hava hean documanted and diseyesed.

2% proffered by Mr, Weber earlier this merning. 22 The other thing that ) understend te be
23 A ¥ have zeen It, yeah, and I hava a capy of it 43 & difference is on the locakion of the barge facility,
24 in front of ne, 24 but my upderstanding ig that that was an alternatlive
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1 was roxa Loxr navigatlonal questlong, but that we are 1 intarxvpbed hm, and I dida't moun to de that.

2 fully prepawed to not chahge that. z 8¢ wa're going to break for lunch. 5o
3 Tha only other thing that I undoxstund 3 wa'll =~ lat's make thig esslar. We’ll he back here
4 1o thalt the sum total 0f these chenges assentially 4 at I8,

§ movas pointa of air enlssion, associated with the 5 {Recesst 12:38 pum. £o 1147 pun.}

6 pakexlal handling, -eway from the property lines, pore &

7 to tha Interioz of the site, and, thus, 1t has always ¥l

3 hesn rapresontad bo ne that It 1s a xeduckion of aix a

9 dmpacks, not an increase. , ]

10 Q hud 1 1% fs mot & weduotlion, khen —= 10

1 A We're under.no obligatlon, 11

12 4a Hould yon deseribe —- then is 1k fair to say, 12

13 then, that the changes invelved are moving sto;:age 13

14 pilles aud Lthe assoclated changes dn lecatlon of the 14

16 conveyors neaded to meve matexlala ko and from those 15

16 storage plice? ig

17 A Yas. 17

19 Q 'And te your knouwledge, thak's the anly i6

19 difference in aix emiasion sources assoclated with the 18
20 two representations of the projeck? 20
25 k- Yes, to ny knoyledge, 21
22 JUDGE QUALTROUGR: Mr. Groten; whan I 22

23 sald we tould findsh beFore Llunch, I completely forgak 23

24 about Your recross, Sa can we just take a brask now 24

2% aod come beok? 25

139 141

1 MR. GROTEN; I'n ¢oneluded. So 1 AETERHQON ERSSTON

2 unlesg -~ 2 HWEONESDAY, FEBRUARY 10, 2010

3 JUDGE QUALTROUGH: Okay., X don't want 3 [Id7 poold

4 to cut you off. 1'm sorry if I interrupted your traln 4 JUDGE QUALTROUGH: ALl right, We axe

5 of thovght. 5 back on the record. It is 1347,

4 ¥R, GROTEN: Ho. & As T racall, Mz. Grotem, you ora golng
9 JURGE QUALTROUGH: Bt wa’re not 7 to finish up, ox had you finished?

8 guing to =— I have a feeling yeu~all have got @ lot ] MR, GROTEN: I'n about to.

2 wora questions to ask, ] JUDGE QUALTROUGK:  OXay.

10 ¥R, WEBERt Definitely hava some now. 10 UR. GROTEN: Thank you for your

11 JUDGE QUALTROUGH: Yeah, Okay. 3o 11 bestimony today, Mr. Retondl,

12 wa're golng to break fer lunch, IFf this ig 2 had 12 Pags the witness,

13 bire -- I mean, I didr 1 interrupted yon, and I 13 JURGE QUALTROUGH: A1) right. ED?

14 apelogize. 14 MR. HARRISON: Ke pass tha witness.

16 HA. GROTEM: Wo. No problea, Judge. 15 JUDGE QUALTROUGHS EDFY

186 I'1 == that’s no problem. ‘ b1 MR, WEBRER: Thank yeu, Your Honax,

17 JUBGE QUALSROUGH: Ave you sure? 17 PRESEHTATION Oif BRHALE OF THE APPLECANT

it HR. GROTEN: Yeg. 18 {CONTINUED)

14 JUCGE QUALTROUGH: ¥ really didn't mean 17 FAMHNK ROTOMDI,

20 to inkerrupt, 20 having been previously sworn, continued ka testify as
21 H3, MANN: Is White Stallion conecluding 2% fallows:

22 with thelr redlrect? 22 RECROSS-EXAMINATION

23 MR. GROFEH:1 As loﬁg as we're taking a 23 BY MR. VISBRR4

24 break, 7'1l have 4 ninnta ox twe Lo think shout it. 24 Q On radirect, Mr. Roktondi, you testified that
25 JUDGE QUALTROUGH: Yaah, I rean, I 25 the site planz that you submitted to bhe water gquallty
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1 divlsion end the Amay Cozps of Englugere ware 1 to the Koy Corps of Englneers; snd instead going with
2 accurata. Is that correck? 2 thia applicatfon and site plan, Corract?
3 A Yes. 3 A I shsolutely did rot testify that X hava
4 Q You'll agrea with ne that the one eubmicted 4 abal{dqmed anything. W%hat X've testifled fs that I
% to the water gquality dlvision and the Ammy Corps of 5 have one approvad slte plan, and that wa're in the
6 Engineors iz differsnt thas the site plan, That's a & proceed of working on ultimate mitigation of the
7 part of the Ay Pemitting Act paga. Id that Correct? 7 inpacta of this project; hopefully, for yesars to cora.
Ed A Yasa. [ Q  Ghich site plan is it that you're asking
2 aQ Well, you a)so agrae with me, I take it, thab 9 these Judges to avaluake and congider the fmpacts
10 two diffarenk site plans gan't beth ba acourate. 1) from?
13 Right? 11 A The onhea submitted In the alr application for
12 A You knaw, I think I have bacn very slear as 12 this pemmit.
13 to what ane ia and whab the other is. 13 Q which is dittarent than the one that is
14 UR, WEBER: Your Honox, I jusk ask that 14 subnitted to the Army Corps of Engineers, for wilch
15 he answar my guestion, 16 thay have is‘:sue:l & notice, and that youw're asking then
16 JUDGE QUARTROUGH: Kell, vhy don’t you 16 to approve. Correct?
1?7 ask it again becamse § Lhink he's explalned it. 17 HR. GRQTEN: Your Honor, may I object to
18 How about you answering hie qusstioﬁ ona 18 A, this is beyond tha scopa of what I was asking hinz
19 pora birme regrrding the two site -- let ma leb you 1% and B, it'a shout the tudlfth tice velva gone avar
20 re-ask. I don't want to put a guestlan in your nouth. 260 this.
21 Q {BY MR, WEBER} My guestion is, If you have 21 MR, WEBBR: Your Homoz -~
22 two different slte plang with diffevent emlssion gz JUDGE QUALTROUGH: Yeah. How ia this
23 pointa, different lecations at various facilikies, 23 different fxom Lhe testicony te've heard before?
24 they can't both bé acauzate, wun bhey? 24 MA. WEBER: Well, Your Honor, on
28 A One i3 the approved daslgn af tha peoject, 25 redirect Me. Groten asked Af the applications end the
145 145

L - I D LB LR Y

1
il
12
13
14
15
16
17
ig
19
20
21
22
23
24
25

The ather ds a - one of the alternatives undex
coptemplation for advancing the envivenrental
performance of the project, but only one of the two
that ia mppraved,

bs] So vhen you say, “apptoved," you rean
approved by your davelopment commlttee?

A Corract.

1] That you end Hr. Rendy Blvd are both mewhers
of, Corracty

A Correct.

Q And sa A5 it your testimony that youn
submitied an unapprovad applicatlon and site plan to
the Army Corps of Enginecers in the water gqualiky
division?

A No, that's not my Lesticony, My testizony is
that - well, actually the faok 13 bhat was not
separately approved by the developrent committse.
Thexe's only one approved deaign. The daveloprent

cormdttes ~= or we have meebings. We have

‘ponversatlons. They ware aware that we were pursuing

additiomal permits and they certalnly understood that
nitiogating the Impects 1s on a continulng basis aa
part af the process,

o Eut you've testified again todsy thabt you'rs
nott abandoning the application and sfike plan submitbed

slts plans submitted to Corps and the water quality
division wexe asenrate. And what I'm trying ko get to
is, how can you have differant. site plans, both be
accuratey

MR, GROTEN: Which was the gueskion he
asked prior to thls one, and you dndulged Rim to allowr
hin te answer yet agalp. Se . ..

MR, WEPER: I den't balleve he has

[ O L

enswered the question. %o I'El object as

ey
[=]

nonrasponsive bo Ehak guestien.
JUDGE QUALTROUGH: Dkay. Ask the

W
MoK

muestion one rore bime,
Q  [BY IR, WEBER}) You'll agrae with wa, will you

-
- W

not, that two different slke plans cannot both be

accurate. Corxresk?

-
=]

A You know, I don't know how ko answar bthe

-
o

question bacanse both of thew sva deswings, they ars
conpleted drawings. ane has heen submitted in this

R
o~

process. ‘That 1s the gore and base plan for this

=
[

projack, fThe other is part of a process Lo conbinua

h
[=]

tha permitting procéss of this project and may lead teo
potential petitions for akteration of this, bub may --
of the base design that wte have provided here, snd may
not. 8o in thelr conkext, T believe that heth are

N N A
B D N e

accurate, hut those are their only purpeses.

fd
©
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1' Q with a1l due rospect, We. Rotondl, it sounds 1 {Requested poxrtlon xgad})

2 like pluying games hete, ) 2 ER. WEBERt I would move fo strike ~= ot
3 liow 15 it possible.'-how do you justify 3 T objact to everythlng afler the answer "“Yeg,™

4 gertifying different site plans to two different 4 JUDGE QUALTROUGH: Overraled.

5 agencles and taabify that they axe hoth ascurake when ) Q  {BY MR. WEBEHX) X've handad yon a highlighter,
6 they are facially different? o 6 and on Flgure 3-3, weuld you highlight fox me the

7 - MR. GHOTEM: Objeckion, asksd and 7 enissiony poinls ascociated nith the barge loading end
0 answarad) reperitive of eaxlier questioning beyond € unloading? Tor instancs, CCNVL, does that stand for
¢ what I saked him in cross. 3 caonveyor 1, de you know?

16 JYDCE QUARTRODGH: I'Il sustain that in A I don't Xaow.

11 objectian. ' 11 o You dem*t Xmow?

12 € (DY MR, WEBER) Would you turn te EDF Exhibit 1z A I dida'y davelap this.

13 140, please. 13 ] Assuze with me Lhat i an emigalony peint,

14 A Yen. 14 A Okay.

15 Q Would you turn to the vary last pags of that, 15 Q If the slte plan submitted -- and all thase
16 pleasa. 16 questions I'm shout to ask you assume that if a site
17 A Yes, I'm Ghera. . 17 plen wax subnltted to tha Arny Corps of Enginears; is
18 a And that ig entikled, “Figu.ra 3-3 Materialk 18 the one that is ultimabely gonstructed, I1r Chat's the
19 Handling Plot Plan.® Is thal cerrect?y 19 case, would the amissions polnt of Conveyor i mova?
20 N Yas. , 28 i I helieve, vas, T
21 Q  2and that's Rhite Stallion Exhibdk 103, Page 21, Q  Okay. Could you highlight that for we?
22 1B of 515, Correct? 2% What ahout Baxge i, Bsrge 2, would they
23 A Yes, 23 rove?
24 Q Tha labala that are listed in xed, do you see 24 A I would preames —— I beklave, yos,
26 those? 26 4] TREFRY, Trangfar L, would that mrava?

147 149

1 Y Yes. 1 A T believe; yos.

2 [s] These ard each designated emissions point. z Q COUVE, would that move?

3 Correck?y 3 A L bellava s0.

4 A I guess thak's tha case. T waan, I'n hat 4 Q Please hichlight it as wall.

§ direotly famllfar with this, but T aasuee ik is. 5 CONV3, Conveyor 3, Would that move?

g qa 1f tha elte plans subnitted to the Army Corps 4 A 1 doen't know actually,

7 of Enginesrs is the slte plan that ultimately gets 7 HR, WEBER: Your Honox, way I approuch
B constritated, would you sgree with re that the £ the witnaess?

8 omissions assoclated with the barges, or the baxge ] JURGE QUALTROUGH; Yes, yoi ray.

10 unloading faeility as shown on Floure 3-3 would 10 Q  (BY MR, WEBER} Earifer en redikset you wareg
11 change, the emlssians points would move, Ys that 11 raferring to my blowup of ERF Exhibit 123, and you

12 gorrestt 12 testified, I beliave, that the long-term storsge piles
& “A ¥Yas, I would point out that the moverent of 14 under the version of the site plan sulmitted Lo tha
14 the barge facllity had nothing to do with any issue of 14 Corps ware flipped wp and moved ta the north,

15 wetlands plifgation, And =o it Ls parfectly valld in 15 cCorregt?

16 the location as subnitted in the air application. 1s A Yes, that's correct,

17 MR, WEBER! I'1) abjact as 17 MR, GROTEM: May I 1nterzu_pf:. vhila hata
13 nonraspensive, I'll pove to strlke that testirony, 18 having a pause hers, o note that any further

19 JUDGE QUALTROUGH; I'm sorry. T was 18 questioning on this nay ba mis!eadiﬁg, given it
20 looking, snd -- so } didn't £gllow. But X thought I 24 appears thet the overlay is pisaligned with the
21 wundexstood his answer. Do you want to ask the At underlying graph.
22 question again, ox have it vead back? Da you really ) 22 MR. WEBER: T can L&y to mess with that,
23 want a xuling? 23 or we czn look at Hxhibit 123 1f you like, and T can
24 Hi. WEBER! Could you read back the 24 just point ko this for purposes of esse. That might
25 quastien? 25 be an easier way of dsing it,
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i JUDSE QUALTROUSH: (kay. 62 wa're on 1 MR. WEBER: Back en 3.3 =~ 3~3. Pardon
2 I12:m ? ¢, Your Honor.
3 M®. WEDER: Yea, Your Menor. 3 JUDGE QUALTROUGH: oOkay, Kold on oha
1 0  {BY KR. WEBER) And if you lock at 123; if you 1 moment.
5 Ipok ab the plece of papsr under 123, youtll ses a i O  [BY ¥R. GEBER} Could you highlight that gne
¢ locatien. hgaln, this le paxi of the Corps pernik & ag welld
7 applization, 44 Pexmit ipplicaticn. Tou'll sse e 7 A T did; yes.
8 location for a rallear dumper huilding., Be you sen 8 Q Thank you.
9 that? & JUDGE QUALTROUGH: X'm goxzy, Whak was
10 A Yos. 10 that nusher again?
11 O It's kind of juat sbove the —- what T baliava 11 HR. WEDBEH: Yes, ma’am, That was
12 1s the road that leads from the facility déwn to tha 12 EC-RATL-UL, RAILIUG.
13 barge faclllby located zlong the river. 13 JUDGE QUALTRQUSH: Okay.
14 A Uh-huh. 14 ¢ {BY MR. WEBBR] To the right of that, 1a Truck
15 Q The location of the Havge unloading facility 15 1, Txuck 2,
16 that's further northkest than vhalt's been pfoposed 16 A Yeg.
17 today. ls thak coxrect? 17 Q Those emlgsions points would alsg move,
18 A Yes. 16 Coxreck?
19 Q Do wou saq that rallear dowper bullding? 19 A It appears, yed.
20 A Yes. 20 Q Okay. Could you highlight that?
2] ¢  and in that deplotion -=- which La marked as 21 Liketrise With PRSFR2 ond FRI. Correct?
22 EDF Bates labal 01%344, Corrack? 22 A Yes.
23 A Yea. 23 Q Highlight that please,
24 [+] Bo you saa a convayar coming off of that 24 Same Whth CONVY and CONVS, Correct?
25 heading from wast to esast? Correct? 25 A Yasg.
151 163
1 A Thiz ig in -~ 1 0 Highlight that please. -
2 ] Correct. ] fare with the twe long~berm stozage
3 A Yes. 3 plley both labeled ag 8P1. Corrach?
4 a Kou, X will lay the plastic verslon over tha 4 Yas.
5 top of It, whiech is the version of the site plen 5 Q ‘the same with TRSFR4, & and 6, Correct?
6 subnltted as part of the alx qualibty application, BAnd & A Yae.
7 it's true, i9 Ik nok, that the railear duzper bhullding ki Q Pleasa highlight those.
9 on the overlay, on the plastle versicon, {8 faxbher B Bere with COMVE, Correct?
9 south. Correct? 9 A Yes,
i0 A ‘That is correct, yes. 10 [} ‘the sane with tha two limestomes ~- what X
11 [+] okay. As 1g tha conveyor leading off of 11 keliewve are limestone sbtorage piles, bubk the two
12 thers. Correck? 12 storaga piles lahelad am $P2. Correct?
13 A Yas. 13 A Yes.
14 @ okay, And refexxing back to Figure 3.3, thet 14 Q  hnd it twould appear to be at leask a mlight
1§ conveyor that comes off the railear dumpar building is 15 changs in the lodation. It would appear to ha bowving
16 marked as Conveyox 3. Corxsgei? 16 nlighily to the south undar the Corps peimikt
17 R Yes. 17 application foxr the two storage piles listed, shown on
18 [+] Okay. 8o would that ewdsslons polnt wmove? i6 ¥igwze 3-3, which I halieve are the active storage
19 A Yeg, . 19 pilles in there, SP1, Correat?
a0 a dhat about the enlssions labeled as 20 A Yes.
21 DC-RAIL~TL, and beneath that it says, RAILEUG, rall 21 Q Thank yon, Would you highlight those as
22 fugltivae, Would that rova? 22 wall?
23 A Yes, 23 A Yas.
24 JUDGE QUALTRGYUGH: 1 don't know where 24 Q And I doa't remerber if wa did transfex
25 that ds. 25 TASFR7. Would that xever
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1 Y6, 1 that wag excluded fxon the record.

2 Q Please highlight it. 2 US. MANSURI: Okay. And for the recotds

3 And CONVI? 2 T would chiect to the ALY's xefusal Lo state n baels

4 A ¥os. 4 For the denia), the reguest to take s comwisslon.

5 a Thank you. 5 JUDGE QUALTROUGH: Okay.

€ R, WEBER: - Pass the wibnaas, Your & . M9, MAWSURE: Thank you.

7 Henor, K FUNGE QUALFROVUGH: And wa'll lesve fax

a JUDGE QUALTROUGH: Sierra Clvl? & tomorrow morning the —- the revisjons to the copies

g M5. MAMNY Ra guestions. Pasyg the b after you get = chance to Llook at them.

10 stltness, ‘ i0 18, MAHSURY: Thank you,
i JUDGH QUATTROUGH: ORICY 11 JUDGE QUALTROUGH: ALL right. Anything
1z Mk, HUMPHREV: I have no cuestiona, Yonr .12 elsed
13 Honor. 13 MR, GROTEN: We have another witness.
14 JURGE QUALTROUGH: All zight.- FThank you hE JURGE QUALTROUGH: Another witness.
15 véary much. 15 MR, GROTEM: All right. HMr. DiSexbe.
118 18, WEBER: Your Ronor, ray I approach i6 JUPGE QUALTROUGH: Am-. nigoxbo, wan X
17 the boards 117 get you to xalse your pight hend pleasa,
10 JUDGE QUALTROUSH: oOh sure. 18 (Witness sworn}
13 HR, WEPER: Thank you. 19 JUDGE QUALTROUGH: I8 you could please
20 MR. LEG: Your Honok, we have ona bit of— 20— stEbw your name for-the-racords
21 hoUsekeeping £rom carlier this morning, which involwad 21 WITHESS DiSOREG: My nare s Shanon
122 IGCG Eentetices in .ou: applicetion, 22 DiSorba.
23 JUDGE QUAT/TRQUGTE?  Right. 23 JUDGE QUALZROUGHT ALl right. Go ahead,
24 HR. LEEY We hava replaceneﬁt pages thak 24 Hr., Groten.
25 chow what we think the strike throughs should be. 25
165 157

1 I'1) try to distribute these, and if we sll agree, i SHAHGH DISOREOQ,

4 thenh we'll chenge them put in tha xecord copy. 2 having bean Pirst dulp. zworn, testifled as follows:
3 JUCGE QUALTROUGH: dqkay, Have you 3 DIRECT BAAMIHATION

4 gigtuibuted these? 4 BY HR, GROTE

5 HR. FEB: I have not. ¥'n 2loout ta ] o Hr. DiSorbo, I'm wondering &£, In that stack

€& right noW, ¢ of phone backs in frent of you, vou can find khe

3 JURGE QUALTROVGH: CQkay. Do you sank a 7 one —- that is -~ it contelns ¥hite Stallion Exhibit

8 c¢hance Lo look at thosa? B Nas. 100 through 121. Tt may be Voluse 1,

S Hg. MBNSURI; Yes, I would Like a few 9 A 1tveg got ik, ) !
i0 minutes. 14 [+ To you recogniza what's been maxked as White :
11 JUDGE, QUALSROUGH: ALL right. Loak it 11 Stallion Exhibits 100 to 1212 Can you gsenerally i
12 over. We'll talk about it ak the end or tomariow 12 characterize what they are? h |
13 roraning, if you meed more tiEe-. 13 A Yes. If looks like ny prefiled testimony and '
14 H$. MANSURI: There may ba one polnkt of 14 exhihits, i
16 contentlon, Bo perhaps 1iF we gould bring it - 1% Qo And can you specifically ldentify Exhibit —-

16 resolwe it first thing tomorrow morning. 16 Hhike Stallicon Exhibit 1007 .
11 JURGE QUALTROUGH: That's flne. 17 A Exhibit 100 is ny direct testimoay in the

18 HS, MANSURE: And alse fox hou-sekeepinq, 18 case. '

19. to give a ruling on thé record Erom Your Honors, 19 4] As pubmitted by White Stallion in xoughly

30 regarding both the Request for Cormisslon asd X60C - 20 Rugust of 20097

21 JUDGE (WALTROUGH: ORay. Your Rewquest 23 A .Carrack.

23 for Clarlflcation oh your Commisuions wa're denylng 22 Q Have you Beviewsd your testimeny since it waa
23 yeur reguest. The record stands as it iz now. 23 originaily suknitted? .

24 And what tras the second ome? So the 24 A 1 have.

25 IGCC that was objscted to, and it was sustained, and o As @ result of that reviasw, hava you




AFFIDAVIT OF ROBERTO GASPARINI, Ph.D.

STATE OF TEXAS §
§
COUNTY OF _HA481s. §

Before me, the undersigned notary public, upon this day personally appeared Roberto
Gasparini, Ph.D., a person whose identity has been verified by me, who, upon the administration
of an oath, stated and deposed as follows:

1. “My name is Dr. Roberto Gasparini. I am over the age of 21, of a sound mind,
and competent in all respects to make this affidavit. Ihave personal knowledge of all of the facts
stated herein, and all of such facts are true and correct.

2. I attended Texas A&M University and obtained three degrees from that
institution: a Bachelor of Science in Meteorology in 1999, a Masters of Science in Atmospheric
Sciences in 2002, and a Ph.D, in Atmospheric Sciences in 2005. I am currently a Partner and
Senior Air Quality Consultant with Source Environmental Sciences, Inc. in Houston, Texas. I
have been employed with Source Environmental since 2005. In my work at Source
Environmental, I specialize in issues of atmospheric modeling and air quality permitting, and
have assisted clients in seeking and obtaining air quality permits from the Texas Commission on
Environmental Quality (“TCEQ™). I have previously testified as an expert witness in SOAH
proceedings regarding applications for solid-fuel fired power plants.

3. I have been retained by Environmental Defense Fund, Inc. (“EDF”) in order to
review and analyze certain air dispersion modeling data, site plans, and other materials filed by
White Stallion Energy Center, L.L.C. (“White Stallion”) with the Texas Commission on
Environmental Quality (“TCEQ™) in support of White Stallion’s application for air quality
permits for a 1,320-MW power plant to be located in Matagorda County, Texas. 1 was also
asked to review additional information regarding the same plant filed by White Stallion in
support of an application with the United States Army Corps of Engineers (“Corps™).

4. I have reviewed the air dispersion modeling files submitted by White Stallion as
part of its air permit applications (“WSEC’s Air Dispersion Modeling”) including White Stallion
Exhibits 103 and 109. WSEC’s Air Dispersion Modeling was performed using “AERMOD,” the
air dispersion modeling program accepted by TCEQ for purposes of predicting air quality
impacts resulting from a proposed emissions source. Data input into AERMOD includes the
locations, types of emissions sources, and the emission rates of the various air pollutants that will
be released from the proposed power plant as well as meteorological data. Using this input data,
AERMOD uses sophisticated mathematical formulas to predict the ground-level concentration of
the various air pollutants at receptor grid points located beyond the plant property. The output
data generated by the model is then analyzed to determine whether a proposed source of air
pollutants complies with applicable air quality requirements, which in this case include
requirements under the federal Clean Air Act and TCEQ’s rules. Moving the locations of
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emissions sources changes the input data used in AERMOD. When changes occur to the
locations of emissions sources used as modeling input data, the modeling output data is also
likely to change.

5. The results of WSEC’s Air Dispersion Modeling were used to analyze whether
the proposed plant complied with applicable federal and state emission standards for various
pollutants, including the federal short-term PSD (“Prevention of Significant Deterioration™}
increment standard for particulate matter of less than 10 microns in diameter (“PM;o”). The
short-term PSD increment standard is 30 micrograms per cubic meter (“pg/m>”). WSEC’s Air
Dispersion Modeling submitted to TCEQ in December 2008 and supplemented in February 2009
predicted that impacts from emissions from the proposed plant will be within 2 pg/m’® of
exceeding the 24-hour PMyp PSD increment standard.

6. WSEC’s Air Dispersion Modeling used a specific site plan (the “Air Permit Site
Plan™) to identify the locations of the various facilities and equipment that will be sources of air
pollutant emissions, The site plan is depicted on WSEC Exhibit 103 Figures 3-2 and 3-3, and
WSEC Exhibit 109 Figure 3-4. See Attachment 1.

7. I have compared the Air Permit Site Plan and WSEC’s Air Dispersion Modeling
to a site plan dated October 25, 2010 that was submitted to the Corps in November 2010 (the
“October 2010 Site Plan™). See Attachment 2. The October 2010 Site Plan is materially
different from the Air Permit Site Plan. When the two site plans are compared, it is clear that
numerous emissions sources are at different locations. Based upon my review, 73 out of a total
of 84 emissions points used in WSEC’s Air Dispersion Modeling are depicted at different
locations in the October 2010 Site Plan. Approximately 64 of these emissions points are moved
one hundred (100) meters or more and two (2) emissions points are moved more than seven
hundred fifty (750) meters. Ihave highlighted the emissions points shown on the Air Permit Site
Plan that are at different locations when compared to the October 2010 Site Plan. See
Attachment 1. Not all of the emissions points that moved were listed by White Stallion on the
Air Permit Site Plan map; therefore, [ have also prepared a summary table listing the moved
emissions points. See Attachment 3.

8. All of the emissions sources that are at different locations under the October 2010
Site Plan are sources of PM;q.

9. Due to the change in location of so many emissions sources, WSEC’s Air
Dispersion Modeling submitted to TCEQ in December 2008 and supplemented in February 2009
cannot show whether the proposed source as depicted in the October 2010 Site Plan would
comply with applicable air quality requirements, including the 24-hour PM;o PSD increment
standard. In order to determine whether the plant as depicted in the October 2010 Site Plan
complies with applicable air quality standards, it is necessary to verify the location of the
emissions sources and perform new air dispersion modeling.

10.  In my opinion, the numerous changes to the locations of the emissions sources
depicted in the October 2010 Site Plan constitute material changes and warrant re-modeling the
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potential emissions impacts associated with the proposed plant.

Further affiant sayeth not.”

N~

Roberto Gaspagifti Ph.D.

SUBSCRIBED AND SWORN to before me, the undersigned notary, on this the 3 K
day of March, 2011, to which witness my hand and official seal.

N sl

Notary Public, State of _7E£x@-€ |
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Evaluation of Emission Point Number (EPN) Locations

White Staltion Energy Center

e - .UTMmN - | Distance:[ Direction’;| EPNs Moved

& . ing4 3

i : e E v [inp : o N Plot Plain:

1 Units 1 and 2 CFB Boiler 206,868.0 3,194.028.0) 206,868.0 3,194,028.0 0 0

2|2A2B Units 3 and 4 CFB Boiler 206,996.0 3.164.028.0f 2069960 31940280 0

3(DCFUEL]  {Unit 1 Fuel/Limestone Dust Collector 206,837.0 13,163.884.0 206,837.0 3.193884.0 ]

4|DCFUEL2 | Unit 2 Fuel/Limestone Dust Collector 206,869.0 3.193.884.0]  206.899.0 31938840 0

S5|DCFUEL3  |Unit 3 Fuel/Limestone Dust Collector 206,965.0 319388401 2069650 31938840 0

SIDCFUEL4  [Unit 4 Fuel/Limestone Dust Collector 207,027.0 31938840 207,027.0 3,193.884.0 0

F|ELYASHI |Unit 1 Fly Ash Dust Collector 206,734,0 3193 942.0 206,930.0 3,194,210.0 332 54 1

8|FLYASH2 |Unit 2 Fly Ash Dust Collector 206,724.0 3.193.9250]  206,930,0 3,194,190.0 336 32 2|

HFLYASH3 |Unit 3 Fly Ash Dust Collector 207,130.0 3,193.942.0{ 206,930.0 31941380 280 136 3
10|FLYASH4  (Unit 4 Fly Ash Dust Collector 207,140.0 3.1939250| 206930.0 3.194.118.0 285 137 A
11/BEDASK!? |Unit 1 & 2 Bed Ash Dust Collector 206,714.0 3,193.907.0(  206,930.0 3,194,170.0 340 51 5
12|BEDASH34 |Unit 3 & 4 Bed Ash Dust Collector 207.150.0 3.193907.00  206.930.0 3,194.098.0 291 139 [3
13[LIMET2 Unit 1 & 2 Lime Silo Dust Collector 206,776.0 3,193.944.01  206,795.0 3,193.952.0 21 23 7
14/LIME34 Unit 3 & 4 Lime Silo Dust Collector 207,088.0 3.193.944.0] 2070900 3,193 950.0 & 72 8
L5|CARBONI2 |Hnit 1 & 2 Carbon 8ilo Dust Cellecior 206.776.0 31630370 2067950 3,1939440 20 20 9
16|CARBON34 [Unit. 3 & 4 Carbon Silo Dust Collector 207.088.0 3,193.837.0]  207.090.0 31939430 6 72 10
17/EMGEN]  |Diesel-Fired Emergency Generator 1 206,862.0 3.193.808.0 7 1
18|EMGEN2 | Diesel-Fired Emergency Generator 2 206,862,0 3.193,808.0 7 1
19| FWPMP Main Diesel-Fired Fire Water Pump 206,746.0 3194 087.0| 2066720 3.194,130.0 86 150 11
20/ DCRAILUL, [Railcar Unloading Building 205,719.0 3.193884.0| 206,080.0 31945850 788 63 12|
21{DC CRUSH Crusher Building 206,580.0 319388401 206.613.0 31938920 34 14 13
22|1FAILOAD |Fly Ash #1 Truck Loading Fugitives 206,734.0 319304201  206,930,0 3,194,210,0 332 54 14
23[FA2LOAD  |Fly Ash #2 Truck Loading Fugitives 206,724 31939250 206,930.0 3,194,190.0 336 52 15
24|FASLOAD |Fly Ash #3 Truck Loading Fugitives 207.130.0 3193.9420| 206930.0 3.194138.0 280 135 16
25|FA4LOAD [Fly Ash #4 Truck Loading Fugitives 207.140.0 3,193.9250]  206,930.0 3.194.118.0 285 137 17
26|BA12LOAD [Bed Ash #1 Truck Loading Fugitives 2067140 31939070 2069300 3,194.170.0 340 51 13
27IBA34L OAD |Bed Ash #2 Truck Loading Fugitives 207,150.0 3,193907.0f 206930.0 3,1940980 291 139 15
28|BARGEla {Barge Unloading to Hopper 205.610.0 31934910 2055400 3,193663.0 100 134 20
29|BARGE1b |Barpe Unloading to Hopper 205,610.0 3,193.591,0] 205,540.0 3,193,663.0 100 134 21
30|BARGE2a |Barge Hopper to-CO-1 205,629.0 3,193,542,01  205,540.0 3,193 663.0 150 126 22
31|BARGE2b  [Barge Hopper to CO-1 2056290 319354201 2055400 3.193.663.0 150 126 23
32{CONV1 Conveyor #1 205,621.0 3.153.565.0] 2055400 3,193663.0 127 130 24
33| TRSFR1 CO-1 to CO-2 205,638.0 3.193.5200] 2055400 3,193,6630 173 124 25
34|CONV2 Conveyor #2 205,729.0 3,1936990] 2058770 3,193,930 260 55 26
35|RAILFUG  jRail Unloading Fugitives 205,719.0 3,193.884.0]  206.080.0 31945850 788 63 27
36|TRUCK1  [Tmck Unleading to Hopper 205,788.0 3193 8900 7 ?
37|TRUCK2  [Truck Hopper to CO-3 205,788.0 3,193 890.0 7 7
38|CONV3 Conveyor #3 205.773.0 3,103 884.0 206,082.0 3,194.342.0 552 56 28
39| TRSFR2 C0-3 to CO-4 or CO-5 205,821.0 3193.884.0) 206,216.0 3,194,147.0 475 34 29
40[TRSFR3 CO-2 to CO-4 or CO-5 205821.0 3,193 8840{ 206216.0 3,1941470 475 34 30)
41|CONV4 Conveyor #4 2059260 3.1938340] 2062850 3,194.055.0 398 25 31
42|CONVS Conveyor #5 205,926.0 3,193 8840/ 2062850 3,194,055.0 398 25 32
43| TRSFRA CO-4 to Mobile Stacker 206.200.0 3.193.884.0( 2063350 3.193.988.0 170 g 33
44{ TRSFRS CO-5 to Mobile Stacker 206,200.0 31912840| 2063350 31939880 170 38 34
45| TRSFR6 Mobile Reelaim to CO-6 or CO-7 206,200.0 3,193 884.0{ 2063350 3,193.988.0 170 38 35
46|CONVE Conveyors #6 and #7 2063440 3,183.884.0]  206,365.0 31939460 65 71 36
47| TRSFR7 CO-6 or CO-7 to CO-8 or CO-9 206,428,0 3,163884.0] 206401.0 31938920 28 163 37
A|CONV7T Conveyors #8 and #9 206,650.0 31938840 206,509.0 3,193.894.0 181 177 18
49[CONVS Conveyors #10 and #11 206,680.0 3,193.884.0] 206,715.0 31938910 26 16 39
S0|CT1A Cooling Tower #1 206,529,9 3,194.3958] 206,708.0 3,193,842.0 582 288 40
S1|CT1B Cooling Tower #]1 206,530.6  3,194379.8( 206,715.0 3.193.826.0 582 288 41
52|1CT1C Cooling Tower #1 206.543.1 3.194364.0) 2067220 3.193.810.0 382 288 42]
33|CT1D Cooling Tower #1 2065467 319434821  206.729.0 3.193,794.0 582 288 43
SHCTIE Cooling Tower #1 206,556.2  3,194332.4| 2067360 31937780 583 288 44
55|CTIE Cooling Tower #1 206,562.8 31.194.316.6] 206,743.0 3,193,762.0 583 282 45
56|CT1G Cooling Tower #1 206,569.3 3.194.300.7( 2067500 3.193.746.0 583 288 44
ST|CTIH Cooling Tower #1 2065759 31942849 20677570 3,193,730.0 584 288 47
58|CT2A Cooling Tower #2 206,589.9 31942512  206,776.0 3,193.676.0 60% 288 43
59[CT2B Cooling Tower #2 206,596,5 3.194.2352]  206,783.0 3,193.660.0 605 288 49
60(CT2C Cooling Tower #2 206,603.0 319421031 2067900 3.193.644.0 605 288 50
611CT2D Cooling Tower #2 206,609.6 3,194203.5]  206,797.0 31936280 605 288 51
62|CT2E Cooling Towoer #2 206,0162 3.194,187.7] 206,804.0 31936120 606 288 52
63|CT2F Cooling Tower #2 206,622.7 31941719 206,811.0 3.193,596.0 606 288 53
64|CT2G Cooling Tower #2 206,629.3 3,194.156.1]  206.818.0 3.193.580.0 606 288 54
G65[CT2H Cooling Tower #2 206,635.8 3,194,1403]  206,825.0 3,193.564.0 607 288 53

Page 1 of 2

* - Direction in math degrees (0=E, 90=N, 180=W, 270=8}



Bvaluation of Emission Peint Numbes (EPN) Locations White Stallion Energy Center

nty | PMNaie [  UTHw- T UTMmE - UTMmN- | Distance [ Direcio;, [ EPNs Moved
Numbg | -(AERMOD . AERMOD | Using404 - Using 404 | Moved |- Moved i |1 funring
Gac | Source Y- | - R : <+ Input *l PlotPlan” 7 Plof Plan | {mefers) | {degrees®} |- tofal} - -

G66[CT3A Cooling Tower #3 207,1101.5 31943958 207,215.0 3,193 9400 467 283 56
G67|CT3B Cooling Tower #3 ] 2071182 31943798 2072220 3,193 924.0 467 283 57
68|CT3C Cooling Tower #3 207,124.7 31943640 2072290 3193 5080 468 283 58
69[CT3D |Cooling Tower #3 207,131.3 " 3,194,3482] 2072360 3,193,8920| 468 283 59
70[CT3E Cooling Tower #3 | 2071378 3,194.3324] 2072430 3,193,876.0( 468  283] 60
THCTIE Cooling Tower #3 12071444 3.154.316.6 07.250.0  3.193.860.0 469 283 [
T2|CT3G Cooling Tower #3 2071509 3,194.300.7] 207,257.0 3.193.844.0 469 283 62
73[CT3H Cooling Tower #3 2071575 319428491 2072640 31938380 469 283 63
TCT4A Cooling Tower #4 2071715 3,194251.2| 2072840 3,193,774.0 490 283 64
75|CT4B Cooling Tower #4 207,178.1 31942352 207201.0 3,193.758.0 490 283 65
76[CTAC Cooling Tower #4 207,184.7 31942193 207298.0 3,193742.0 481 283 66
T7CT4D Cooling Tower #4 207,161.2 319420351  207.305.0 3,193,726.0 4911 283 67
TRICTAE Cooling Tower #2 TITR07.167.8 3194 1879 207.315.0 3,103, 710.0 491 283 68
19|CT4F Cooling Tower #4 2072043 31941719  207319.0 3,193 694.0 491 283 69
80|CTAG Cooling Tower #4 207,210.9 3.194,156.1| 207326.0 3,193 678.0 492 284 70
811CTAH Cooling Tower #4 2072174 3194,1403] 2073330 3,193,662.0 4932 284 71
82|SP1 Petcoke/Coal Storage Pile 2058387 319366151 2062730 31938430 471 23 12
83[SP2 Limestone Storage Pile 2062241  3193.756.5] 2064130 31939590 277 47 73
84]LF1 Ash Disposal Landfill 207,862.0  3,193,559.0 ? ?
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MecElIroy, Surpivan & Mivrew, 1L.L.P,

Attorneys at Law
MAILING ADDRESS, 1201 SPYGLASS DRIVE TELEPHONE
SUITE 200 (512) 327-8111
L. DOX 12127 AUSTIN, TX 78746
AUSTIN, TX 78711 : PAX
(512) 327-6566
May 2, 2011

Via Electronic Filing

Ms. Amalia Rodriguez-Mendoza
District Cletk, Travis County
Travis County Courthouse

1000 Guadalupe, Roam 327
Austin, Texas 78701

Re: Cause No. D-1-GN-11-000011, Environmental Defense Fund, Inc. v. Texas _
Commission on Epvironmental Qualify, 201st Judicial District, Travis County,
Texas

Dear Ms, Rodrigué)z-Mendoza:

Please find enclosed new Exhibits 1) and D-1 to Environmental Defense [Fund, Inc.’s Motion
for Remand that was filed on March 4, 2011, in the above-referenced cause number, Please replace
the current Exhibit D (Affidavit of Roberto Gasparini, Ph.D.) and Exhibit D-1 to Dr. Gasparint’s
affidavit with the new attached exhibits, The new exhibits correct typographical errors in the
affidavit and a copying etror with Exhibit D-1. The remaining exhibits to Dr. Gasparini’s affidavit,
Exhibits D-2 and D-3, ate unchanged. By copy of this letter we are also hand delivering new
Exhibits D and D-1 to Judge Livingston and the parties as indicated below.

Thank you for yout consideration and please call if there are any questions.

Respectfully submiited, )
\ Qw — Q& \ \\T“‘%M&Mﬂ_“ -

L0 R
Thomas M. Weber
Attorney for Environmental Defense Fund, Ine.

TMW/jam
Attachments




CC:

The Honorable Lora Livingston
Ms. Nancy Olinger

Mr, Brian Berwick

Ms. Cynthia Woellk

Mr. Eric Groten

Ms, Paulina Williams

Mr, Tlan Levin

Mr. Pete Schenkkan




SERVICE LIST

Party

Representative

Texas Commission on Environmental Quality

(Defendant)

Ms. Nancy Olinger

Mr, Brian E, Berwick

Ms. Cynthia Woelk

Assistant Attorneys General

Office of the Attorney General of Texas
Environmental Protection Division
300 W. 15™ Street

Mail Code 015, 10" Floor _

P.O. Box 12548, Capitol Station,
Austin, Texas 78711-2548
Telephone: 512-463-2012
Facsimile: 512-320-0911

Nancy.olinger@oag.state.tx.us

| Brian. berwick{@oag.state.ix.us

Cynthia.woelki@oag.state.tx.us

Environmental Defense Fund, Inc,

(Plaintiff)

Mr. Thomas M. Weber

Mr. Paul Tough

MeElroy, Sullivan & Miller, L.L.P.
1201 Spyglass, Suite 200

Austin, Texas 78746

Telephone: 512-327-8111
Facsimile: 512-327-6566

iweber@msmix.com

ptough@msmix.com

White Stallion Energy Center, LLC

(Intervenor)

Mrt. Eric Groten

Ms. Paulina Williams
Vinson & Elkins, L.L.P.
2801 Via Fortuna, Suite 100
Austin, Texas 78746
Telephone: 512-542-8709
Facsimile: 512-236-3272
egroten@velaw.com
pwilliams@velaw.com,




ATFFIDAVIT OF ROBERTO GASPARINE PhD.

STATE OF TEXAS §

P
COUNTY OF (RQUYS

Before me, the undersigned notary public, upon this day personally appeared Robetto
Gasparini, Ph.D., a person whose identity has been verified by me, who, upon the administration
of an oath, stated and deposed as follows:

1. "My name is Dr. Roberto Gasparini. I am over the age of 21, of a sound mind,
and competent in all respects o make this affidavit. T have personal knowledge of all of the facts
stated herein, and all of such facts are true and correct. This affidavit corrects typographical
etrors confained in my prior affidavit dated March 3, 2011,

2. [ attended Texas A&M University and obtained three degrees from that
institution: a Bachelor of Science in Meteorology in 1999, a Masters of Science in Atmospheric
Sciences in 2002, and a Ph.D. in Atmospheric Sciences in 2005. T am currently a Partner and
Senior Air Quality Consultant with Source Environmental Sciences, Inc. in Houston, Texas. I
have been employed with Source Environmental since 2005. In my work at Source
Environmental, T specialize in issues of atmospheric modeling and air quality permitting, and
have assisted clients in seeking and obtaining air quality permits from the Texas Commission on
Environmental Quality ("TCEQ"). I have previously testified as an expert witness in a SOAH
proceeding regarding an application for a solid-fuel fired power plant.

3. I have been retained by Environmental Defense Fund, Inc. ("EDF") in order to
review and analyze certain air dispersion modeling data, site plans, and other materials filed by
White Stallion Energy Center, L.I.C. ("White Stallion") with the Texas Commission on

- Environmental Quality ("TCEQ") in support of White Stallion's application for air quality

permits for a 1,320-MW power plant to be located in Matagorda County, Texas. I was also
asked to review additional information regarding the same plant filed by White Staliion in
support of an application with the United States Army Corps of Engineers ("Corps").

4, I have reviewed the air dispersion modeling files submiftted by White Stallion as
part of its air permit applications ("WSEC's Air Dispersion Modeling") including White Stallion
Exhibits 103 and 109. WSEC's Air Dispersion Modeling was performed using "AERMOD," the
air dispersion modeling program accepted by TCEQ for purposes of predicting air quality
impacts resulting from a proposed emissions source. Data input into AERMOD inchudes the
locations, types of emissions sources, and the emission rates of the various air poliutanits that wilk
be released from the proposed power plant as well as meteorological data. Using this input data,
AERMOD uses sophisticated mathematical formulas to predict the ground-level concentration of
the various air pollutants at receptor grid points located beyond the plant property. The output
data generated by the model is then analyzed to determine whether a proposed source of air
pollutants complies with applicable air quality requirements, which in this case include
requitements under the federal Clean Air Act and TCEQ's rules Moving the locations of

AFFIDAVIT OF DR, ROBERTO GASPARINI, PH. D. PAGE 1
Exhibit D




emissions sources changes the input data used in AERMOD. When changes occur to the
locations of emissions soutces used as modeling input data, the modeling output data is also
likely to change.

3. The results of WSEC's Air Dispersion Modeling were used to analyze whether
the proposed plant complied with applicable foderal and state emission standards for various
pollutants, including the federal short-tetm PSD ("Prevention of Significant Deterioration™)
increment standard for particulate matter of 10 microns in diameter or less ("PMy"). The
short-term PSD increment standard is 30 micrograms per cubic meter ("pg/m®). WSEC's Air
Dispersion Modeling submitted to TCEQ in December 2008 and supplemented in February 2009
predicted that impacts from emissions from the proposed plant will be within 2 pg/m® of
exceeding the 24-hour PM;o PSD increment standard.

o, WSEC's Air Dispersion Modeling used a specific site plan (the "Air Permit Site
Plan") to identify the locations of the various facilities and equipment that will be sources of air
pollutant emissions. The site plan is depicted on WSEC Exhibit 103 Figures 3-2 and 3-3, and
WSEC Exhibit 109 Figure 3-4. See Attachment 1.

7. I have compared the Air Permit Site. Plan and WSEC's Air Dispersion Modeling
to a site plan dated October 25, 2010 that was submitted to the Corps in November 2010 (the
"October 2010 Site Plan"). See Attachment 2. The October 2010 Site Plan is materially
different fiom. the Air Permit Site Plan. When the two site plans are compared, it is clear that
numerous emissions sources are at different locations. Based upon my review, 73 out of a total
of 84 emissions points used in WSEC's Air Dispersion Modeling are depicted at different
locations in the October 2010 Site Plan. Approximately 64 of these emissions points are moved
one hundred (100) meters or more and two (2) emissions points are moved more than seven
hundred fifty (750) meters. I have highlighted the emissions points shown on the Air Permit Site
Plan that are at different locations when compared to the October 2010 Site Plan. See
Attachment 1. Not all of the emissions points that moved were listed by White Stallion on the
Air Permit Site Plan map; therefore, I have also prepared a summary table listing the moved
emmissions points. See Attachment 3.

8. All of the emissions sources that are at different locations imder the October 2010
Site Plan are sources of PMjq.

9. Due to the change in location of so many emissions sources, WSEC's Air
Dispersion Modeling submitted to TCEQ in December 2008 and supplemented in February 2009
cannot show whether the proposed source as depicted in the October 2010 Site Plan would
comply with applicable air quality requirements, including the 24-hour PM; PSD increment
standard. Tn order to determine whether the plant as depicted in the October 2010 Site Plan
complies with applicable air quality standards, it is necessary to verify the location of the
emissions sources and perform new air dispersion modeling, '

10.  In my opinion, the numerous changes to the Iocations of the emissions sources
depicted in the October 2010 Site Plan constitute material changes and warrant re-modeling the
potential emissions impacis associated with the proposed plant,

AFFIDAVIT OF DR. ROBERTO GASPARINI, PH. D. PAGE 2




Fuither affiant sayeth not.”

Roberto GaSpalini?flgh:/ D.

SUBSCRIBED AND SWORN fo before me, the undersigned notary, on this thec_;_)i_ day
of May, 2011, to which witness my hand and official seal.

y:_f.‘."*{’j’o JEANAMATETZEGHK | Q/wuﬂ\&/ W\Q«J&}{J‘DL}MM
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CAUSE NO. D-1-GN-11-000011

ENVIRONMENTAL DEFENSE § IN THE DISTRICT COURT OF
FUND, INC,, §
§
PLAINTIFF §
§ - :
VS. § TRAVIS COUNTY, TEXAS
§
TEXAS COMMISSION ON §
ENVIRONMENTAL QUALITY, §
§
DEFENDANT  § 201* JUDICIAL DISTRICT
ORDER

On May 24, 2011, the Court heard Plaintiff Environmental Defense Fund,
Inc. (“EDF”)’s Motion for Remand under Texas Government Code § 2001.175(c).
EDF, Defendant Texas Commission on Environmental Quality (“TCEQ”) and
Intervenor White Stallion Energy Center, LLC (“WSEC”) appeared through their
respective counsel. The Court has considered the pleadings, the evidence and the
arguments of and authorities cited by counsel. The Court ié satisfied that the
additional evidence is material and there are good reasons why it was not presented
in the proceeding before the State Office of Administrative Hearings (“SOAH”)
(SOAH Docket No. 5 82~09~3‘{}08) and the TCEQ (TCEQ Docket No. 2009-0283-
AIR) and that unless the Court grants this motion, the public will not be afforded
meaningful participation in the permit application review process. The Court

therefore GRANTS the motion as follows.



L. It is ORDERED that, pursuant to Texas Government Code
§2001.175(c), this matter be remanded for the taking of additional evidence on the
October 25, 2010 site plan submitted by WSEC to the U.S. Army Corps of
Engineers (“Site Plan 4”) and on its impacts on WSEC’s TCEQ air permit

application under applicable law.

2. Itis FURTHER ORDERED that this appeal shall be abated pending
the taking of such additional evidence and pending TCEQ’s decision whether to
change its findings and decision by reason of the additional evidence as provided

under Tex. Gov’t Code § 2001.175(c).

3. . It is FURTHER ORDERED that, pursuant to Tex. Gov’t Code §
2001.175(c), the additional evidence admitted in the re-opened TCEQ/SOAH
proceedings and any changes in findings, new findings, or decisions shall be filed

by TCEQ with this Court,

+&
SIGNED this “Pdayof Juw e 2011

e

/%/ﬂ—"—//

OB PRESIDNG L/




