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THE OFFICE OF PUBLIC INTEREST COUNSEL’S RESPONSE TO PETITION
TO REVOKE AND REQUEST FOR ENFORCEMENT AGAINST FAR HILLS
UTILITY DISTRICT., PERMIT NO. W0Q0014555002

COMES NOW, the Office of Public Interest Counsel (OPIC) of the Texas
Commission on Environmental Quality (the Commission or TCEQ) and files this
response to Petition by Suzanne O’Neal, Judith Spencer, and Evereti Simmons to Revoke
Permit No. WQ0014555002 Allegedly Authorizing the Construction and Operation of a
Wastewater Treatment Plant by Far Hills Utility District and Request for Enforcement

Action in the above-referenced matter.
; I BACKGROUND

Far Hills Utility District (Far Hills) is currently constructing a wastewater
treatment plant under Permit No. WQ0014555002, issued on November 1, 2007. The
permit authorizes the construction and operation of a wastewater treatment plant located
on the east side of Cude Cemetery Road, approximately 1,800 feet south of Farm-To-
Market Road 830 in Montgomery County, Texas. According to the published notice, the
discharge route is from the plant site via a storm sewer to an existing storm sewer
collection system and then to Lake Conroe.

Far Hills applied for Permit No. WQ0014555002 on April 11, 2007, after an
earlier application for a wastewater treatment facility in Montgomery County, Texas
underwent a contested case hearing.! As a result of that contested case hearing, the

administrative law judge issued a proposal for decision on November 27, 2006,

! See TCEQ Docket No. 2005-1899-MWD; SOAH Docket No. 582-06-0568.



recommending denial of the earlier permit because the proposed plant violated TCEQ
regionalization policy and did not meet TCEQ siting requirements. In an order signed on
September 7, 2007, the Commission denied the permit application because it did not meet

facility siting requirements.’
IL. PETITION TO REVOKE PERMIT NO. WQ0014555002

On March 3, 2009, Suzanne O’Neal, Judith Spencer, and Everett Simmons
(Petitioners) petitioned the TCEQ to revoke Far Hills Utility District’s Permit No.
WQ0014555002 (Permit). Petitioners also request that the TCEQ initiate an enforcement
action for violations of Texas Water Code (TWC) § 7.149, prohibiting the submission of
knowingly or intentional misstatements to the TCEQ. ‘

Petitioners argue that when Far Hills’ earlier permit was denied after a contested
case hearing,’ it applied for a new wastewater discharge permit in the same area as:the
previously denied one, but attempted to skirt notice requirements in an effort to avoid the
contested case hearing process. The Permit should be denied, Petitioners argue, because
notice deficiencies in the application deprived TCEQ of jurisdiction to issue the permit,
making the existing permit legally invalid. Notice was deficient, petitioners argue,
because Far Hills misrepresented the ownership and configuration of property in the area
of the proposed treatment plant; Far Hills submitted a landowner list that excluded
adjacent landowners; Far Hills misled the TCEQ into believing newspaper notice
requirements were met; and Far Hills’ description of the discharge route failed to apprise

the public of the true location of the discharge route.
III. APPLICABLE RULES
A. Permit Revocation and Suspension

“A permit or other order of the commission does not become a vested right and

may be suspended or revoked for good cause at any time by order of the commission

Hd

* TCEQ Docket No. 2005-1899-MWD; SOAH Docket No. 582-06-0568.



after opportunity for a public hearing is given.” Good cause for revocation includes,
among others, “the permittee's failure in the application or hearing process to disclose
fully all relevant facts, or the permittee's misrepresentation of relevant facts at any time.”
“Before denying, suspending, or revoking a permit under [section 305], the
commission must find: (1) that a violation or violations are significant and that the permit
holder or applicant has not made a substantial attempt to correct the violations; or (2)
that the permit holder or applicant is indebted to the state for fees, payment of penalties,
or taxes imposed by Title 5, Sanitation and Environmental Quality, of the Texas Health
and Safety Code (Vernon 1991) or by rule of the commission.”® ‘
Revocation of a permit may be requested by “a person affected by the issuance of
a permit or other order of the commission.” Affected persons “may initiate proceedings
for revocation or suspension by forwarding a petition to the executive director to be filed
with the commission.”” “In the absence of a request filed by the permittee or of sufficient

consent and waiver, the commission shall conduct a public hearing on a petition to

revoke or suspend a permit or other order of the commission.”®

B. Notice
When mailed notice is required,” the Chief Clerk shall mail notice to “the
landowners named on the application map or supplemental map, or the sheet attached to

1% among others. The map submitted with an

the application map or supplemental map,
application for a wastewater discharge permit must include “a list of adjacent and

potentially affected landowners and their addresses along with a map locating the

# 30 Texas Administrative Code (TAC) § 305.66(a).

®30 TAC § 305.66(a)(4); see also 30 TAC § 305.66(f)(3) and Texas Water Code § 7.302(b)(5).
%30 TAC § 305.66(g).

730 TAC § 330.66(d).

830 TAC § 305.68(a).

%30 TAC § 39.551(b)(1) and 30 TAC§ 39.418(b)(2); 30 TAC § 39.551(c)(2).

1930 TAC § 39.413(1).



property owned by these persons.”11 TCEQ is required to mail out notice to this group of
people once the Executive Director (ED) has declared the application administratively
complete,'? and again when the ED has declared the application technically complete.'
When published notice is required, '* “the applicant shall publish notice in the
newspaper of largest circulation in the county in which the facility is located or proposed
to be located or, if the facility is located or proposed to be located in a municipality, the
applicant shall publish noﬁce in any newspaper of general circulation in the

municipality.”"®

IV.  DISCUSSION

As a preliminary matter, in order to petition for the revocation of a permit, the
petition must be brought by “a person affected by the issuance of a permit or other order
of the commission.”’® Suzanne O’Neal, Judith Spencer, and Everett Simmons have
submitted signed and notarized affidavits stating that they own and live on property
within % mile of the faéility, use groundwater wells located on their property for
drinking, gardening, and pets and that they received no mailed notice of the application.
Even though all three of their names and addresses were included on a landowners map
submitted by Far Hills, that map was later revised to exclude their property.!” Therefore,
because of their proximity to the facility, their use of area groundwater for drinking, and

fact that the Applicant may have been required to give mailed notice to these individuals,

130 TAC § 281.5(6).

230 TAC § 39.418(b)(2).

B30 TAC § 39.419.(c).

30 TAC § 39.551(b)(1), (c), and (c)(1).

1330 TAC § 39.405(f)(1).

130 TAC § 330.66(d).

Y7 Petition by Suzanne O’Neal, Judith Spencer, and Everett Simmons to Revoke Permit No. WQ0014555002

Allegedly Authorizing the Construction and Operation of a Wastewater Treatment Plant by Far Hills
Utility District and Request for Enforcement Action (Petition to Revoke), Attachment J, K and L.



OPIC finds that Suzanne O’Neal, Judith Spencer, and Everett Simmons have been
affected by the issuance of the permit and may petition for the permit’s revocation.

Based on Far Hills’ application and arguments raised by Petitioners, OPIC is
concerned that Far Hills may have made misrepresentations and/or failed, during the
application process, to disclose all relevant facts to TCEQ.'® First, Far Hills may have
misrepresented that it owned the property on which the facility was to be located, leading
to insufficient mailed notice. Petitions appear to have submitted documentation showing
that Far Hills asserted it owned the property on which the facility is located."® Yet, it also
appears that Far Hills entered into a lease agreement with an option to purchase the land
on which the facility was to be located, after the TCEQ approved Far Hill’s permit
application.”® This may have led the ED to, in reliance upon the Applicant’s statements,
improperly conclude the only landowner whose property abutted the facility boundaries
on the north and north-east sides of the facility was Broussard Christie, L.P., 2l If Far
Hills did not own the tract of land it proposed to build the facility on, the land owned by
Broussard Christie L.P. perhaps should have been treated as the property boundary for
the facility itself, instead of as an adjacent landowner. This would mean that notice
should have been given to the Petitioners, as adjacent landowners.

But, even if Petitioners did not technically share property boundary line with the
facility, Petitioners live in very close proximity to the facility and possibly should have
been included on the landowner map and list, as potentially affected landowners.*?
Petitioners were included on an early landowner list, but later excluded from a revised

landowner list.> The application contains Far Hills’ reasons for submitting an updated

830 TAC § 305.66(a)(4); see also 30 TAC § 305.66(£)(3).
1% See Petition to Revoke, Attachment E
2 See Petition to Revoke, Attachment G.

2! See Petition to Revoke, Attachment O, containing the final landowner map and a portion of the
corresponding landowner list.

22 30 TAC § 281.5(6). requiring applicants to submit “a list of adjacent and potentially affected
landowners and their addresses along with a map locating the property owned by these persons” (emphasis
added).

3 See Petition to Revoke, Attachment M and O.



map and landowner list, but there is no reference to Far Hills’ reason for excluding the
Petitioners from the updated list.?*

Further, the Petitioners question whether Far Hills provided sufficient published
notice.”” Petitioners claim that Far Hills should have been required to publish notice in
the newspaper of largest circulation in Montgomery County, the Conroe Courrier. But
instead, Petitioners argue, Far Hills published in the Montgomery County News, a
newspaper that may not meet the requirements of 30 TAC § 39.405(f)(1). Petitioners
argue that because the facility is not located within a municipality, Far Hills should have
published in the Conroe Courier, as it did when applying for its earlier permit.
Petitioners do not fault the ED, but rather argue that Far Hills misled the ED by twice
creating and submitting a Publishers Affidavit that appeared to meet the publication
requirements, but in fact did not.

OPIC is hesitant to make any recommendation on whether Permit No.
WQO0014555002 should be suspended, revoked, or upheld before all interested parties
have had an opportunity to present evidence. But, unless Far Hills, the ED and the
Petitioners stipulate to the facts presented in the application and Commission-requested
briefing, OPIC must recommend the Commission refer the matter to the State Office of
Administrative Hearings (SOAH). Therefore, absent all parties’ stipulation, OPIC
recommends the Commission refer this matter to SOAH, giving interested parties an
opportunity to present evidence on whether there is good cause to revoke Hills’ Permit
No. WQ0014555002?° and whether Far Hills met notice requirements for Permit No.
WQ0014555002.

24 See Petition to Revoke, Attachment O.
# 30TAC § 39.405(f)(1).

%630 TAC § 305.66(a)(4); see also 30 TAC § 305.66(£)(3).



V. ISSUES RECOMMENDED FOR REFERRAL

Because there may be conflicting facts within the record, OPIC recommends the
following issues be referred to the State Office of Administrative Hearings for a

contested case hearing;:

1. In relation to Permit No. WQ0014555002, has Far Hills failed, during the
application or hearing process, to disclose fully all relevant facts regarding its
ownership of property, potentially affected parties, or the appropriate newspaper
for publication of notice?

2. In relation to Permit No. WQ0014555002, has Far Hills misrepresented any
relevant facts regarding its ownership of property, potentially affected parties, or
the appropriate newspaper for publication of notice?

3. With respect to issues 1 and 2, if Far Hills has failed to disclose or misrepresented
relevant facts, was this significant and did Far Hills make a substantial attempt to
correct these omissions or misrepresentations?

4, Was mailed notice sufficient for the ED to approve Permit No. WQ0014555002?

5. Was published notice sufficient for the ED to approve Permit No.
WQ0014555002?



VI.

CONCLUSION

Petitioners may bring their petition to revoke, as they are affected by the permit at

issue. In addition to hearing this petition, the Commission should refer several factual

issues to SOAH, as interested parties should be given an opportunity to present evidence

on whether there is good cause to revoke Far Hills permit and whether there was

sufficient mailed and published notice for the ED to approve Permit No.

WQ0014555002. OPIC makes no recommendation at this time as to whether an

enforcement action should be initiated.

Respectfully submitted,

Blas J. Coy, Jr. |
Public Intgrest Coyngel

Assistant Public Interest Counsel
State Bar No. 24056400

(512) 239-6363 PHONE
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£y o~
S =5
= Dﬁg 3
- CHREA
Jown SHEZ0
=y =05
&3 e
) L GY
oy =E <EX
5 mi
I — 2z
o - N
S

CERTIFICATE OF SERVICE

I hereby certify that on this May 15, 2009, the original document and seven copies

were served upon the Chief Clerk of the TCEQ and a copy was served to all persons
listed on the attached mailing list via hand delivery, facsimile transmission, Inter-Agency

Mail or by deposit in the U.S. Mail.

' ¢ QWJ\B’&'P\
Amy Swép\hjy




MAILING LIST
FAR HILLS UTILITY DISTRICT
TCEQ DOCKET NO. 2009-0290-MWD

Eric Allmon

Lowerre, Frederick, Perales, Allmon & Rockwell

707 Rio Grande, Suite 200
Austin, Texas 78701
Tel: 512/469-6000 Fax: 512/482-9346

James Hyman, President

Far Hills Utility District

Johnson Radcliffe Petrov and Bobbitt, LLP
1001 McKinney, Suite 1000

Houston, Texas 77002

Timothy Hardin

Langford Engineering, Inc.

1080 West Sam Houston Parkway, North
Suite 200

Houston, Texas 77043

The Honorable Robert Nichols

Texas State Senator

Senate District 3

PO Box 12068, Capitol Station

Austin, Texas 78711

Tel: 512/463-0103 Fax: 512/463-0326

The Honorable Brandon Creighton
Texas State Representative

House District 16

PO Box 2910

Austin, Texas 78768

Tel: 512/463-0726 Fax: 512/463-5896

John Williams

Texas Commission on Environmental Quality
Environmental Law Division MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-0600 Fax: 512/239-0606

Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-4000 Fax: 512/239-4007

LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-3300 Fax: 512/239-3311



