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APPEAL OF § BEFORE THE
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AMERICAN MARAZZI TILE, INC. §
APPLICATION NO. 13868 § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO DALLAS CENTRAL APPRAISAL
DISTRICT’S APPEAL OF THE EXECUTIVE DIRECTOR’S USE
DETERMINATION ISSUED TO AMERICAN MARAZZI TILE, INC.

The Executive Director of the Texas Commission on Environmental Quality (the
Commission or TCEQ) files this response to Dallas Central Appraisal District’s (DCAD
or the Appellant) appeal of the Executive Director’s Tier I 100% positive use
determination issued to American Marazzi Tile, Inc. (the Applicant) for the construction
of a clay storage facility. The appeal was submitted by W. Kenneth Nolan, CTA, RTA,
RPA, Executive Director/Chief Appraiser of DCAD.

For the reasons described below, the Executive Director respectfully requests that the

Commission deny DCAD’s appeal and affirm the Executive Director’s Tier I 100%
positive use determination for the clay storage facility.

PROGRAM BACKGROUND

This appeal of the Executive Director’s negative use determination is filed pursuant to
HB. 3121 (77™ Tex. Legislature, 2001) establishing an appeals process for use
determinations and the Commission rules implementing the legislation. See Tex. Tax
Code § 11.31 and 30 Tex. Admin. Code (30 TAC) § 17.25.

In 1993, the citizens of Texas voted to adopt a tax measure called Proposition 2.
Proposition 2 was implemented when Article VIII, § 1-1 was added to the Texas
Constitution on November 2, 1993. The amendment allowed the legislature to “exempt
from ad valorem taxation all or part of real and personal property used, constructed,
acquired, or installed wholly or partly to meet or exceed rules or regulations adopted by
any environmental protection agency of the United States, this state, or a political
subdivision of this state for the prevention, monitoring, control, or reduction of air, water,
or land pollution.”

The Texas Legislature codified the constitutional amendment in 1993 as Tex. Tax Code §
11.31 (effective January 1, 1994). The statutory language in the codified version
mirrored the language of Article VIIL, § 1-1. In 2001, the legislature amended Section
11.31 when it passed H.B. 3121 (effective September 1, 2001). This bill added several
new procedural requirements to § 11.31, including a provision requiring the
establishment and implementation of a process to appeal use determinations. See Tex.



Tax Code § 11.31(e) and 30 TAC § 17.25. The amendment also required the
Commission to adopt new rules establishing specific standards for the Executive Director
to follow in making use determinations for property that qualified for either full or partial
pollution control use determinations. See Tex. Tax Code § 11.31(g).

Appeals under Section 17.25 of the Commission rules may be filed by either the
applicant seeking the determination, or by the chief appraiser of the tax appraisal district
affected by the determination. Tex. Tax Code § 11.31(e) and 30 TAC § 17.25(2)(2). The
Appellant is required to explain the basis for the appeal. 30 TAC § 17.25(b)(5). Under
Section 11.31(i) of the Tax Code, “the chief appraiser shall accept a final determination
by the Executive Director as conclusive evidence that the facility, device, or method is
used wholly or partly as pollution control property.”

PROCEDURAL BACKGROUND

On or about June 23, 2009, the Applicant filed an application for a Tier I 100% use
determination for three new dust collectors, hoods, and dust collection systems, eleven
new stacks and one modified stack, a new clay storage facility, wastewater treatment
systems, and a storm water diversion system. The application was declared
administratively complete on July 3, 2009. On July 10, 2009, Executive Director staff
issued a Notice of Deficiency (NOD) asking what subsection of 40 CFR Part 60 Subpart
00O required the construction or use of a clay storage facility. On July 23, 2009, the
Applicant responded to the NOD, citing the appropriate sections of 40 CFR Part 60. On
August 18, 2009, the Executive Director completed his technical review and issued a
100% positive use determination for three new dust collectors, hood and dust collection
systems, the new clay storage facility, the wastewater treatment systems, and the storm
water diversion system, a portion of the costs of the eleven new stacks and one modiﬁed
stack. DCAD’s appeal was filed with the TCEQ’s Office of the Chief Clerk on
September 15, 2009.

PROPERTY DESCRIPTION

The Applicant provided the following aescriptioh of its clay storage facility in its
application:

“A new clay storage facility was constructed to control fugitive particulate
emissions from the clay piles to comply with 40 CFR Part 60 Subpart OOO,
30 TA(; 111.151, and Special Conditions 11 and 15 or [sic] permit no.
19841.”

APPELLANT’S CLAIM

! See Use Determination Application No. 13868, p. 4.
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DCAD argues that the Applicant should not have received a 100% positive use
determination for its clay storage facility. DCAD states that the property in question 1s

“nothing more than a very large pre- engmeered steel warehouse that could serve any
number of roles fit for such a storage facility.”> DCAD argues that the facility should be
considered a storage warehouse.’

LEGAL ANALYSIS

1. THE COMMISSION SHOULD REFUSE TO CONSIDER DCAD’S
APPEAL OF THE EXECUTIVE DIRECTOR’S POSITIVE USE
DETERMINATION BECAUSE IT IS UNTIMELY.

30 TAC § 17.25 establishes requirements for the form of a use determination appeal and
a 20 day filing deadline. 30 TAC § 17.25(b) reads as follows:

“An appeal must be in writing and filed by United States mail, facsimile, or
hand delivery with the chief clerk of the commission within 20 days after the
receipt of the executive director’s determination letter. A person is presumed
to have been notified on the third regular business day after the date the notice
of the executive director’s action is mailed by first class mail. If an appeal
meeting the requirements of this subsection is not filed within the time period
specified, the executive director’s use determination is final.”

The Executive Director mailed its determination letter to the Applicant and DCAD on
Wednesday, August 18, 2009. Pursuant to 30 TAC § 17.25, the -Executive Director
presumes that DCAD was notified of the Executive Director’s decision on Monday,
August 23, 2009. 20 days from August 23, 2009 was Saturday, September 12, 2009,
making the deadline to file a timely appeal Monday, September 14, 2009. DCAD sent its
appeal to Ron Hatlett of the Tax Relief for Pollution Control Property ProgTam The
appeal was received by the TCEQ Mail Center on September 14, 2009.° Mr. Hatlett
received the appeal on September 15, 2009, and hand-delivered it to the TCEQ’s Office
of the Chief Clerk. The appeal Was filed with the TCEQ’s Office of the Chief Clerk at
11:21 am. on September 15, 2009.° DCAD failed to adhere to the plain language of 30
TAC §17.25(b), and the instructions for filing a timely appeal contained in the program
guidance document’ and the final determination letter.® As such, DCAD’s appeal is

z See DCAD’s Appeal of Use Determination No. 13868.

Id.
* See DCAD’s Appeal of Use Determination No. 13868 & File Stamped Copy of Envelope (Attached as
ED’s Exh. #1). ’
> See File Stamped Copy of Envelope (Attached as ED’s Exh. #1).
5 See DCAD’s Appeal of Use Determination No. 13868.

7 See Property Tax Exemptions for Pollution Control Property, Draft Guidelines Document for Preparation
of Use Determination Applications, TCEQ, p. 15 January 2008 (Attached as ED’s Exh. #2).
¥ See Executive Director’s Final Use Determination Letter, Use Determination No. 13868, dated August 18,
2009.
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untimely; and pursuant to 30 TAC § 17.25(b) the Executive Director’s use determination
should be considered final.

2. IN THE ALTERNATIVE, SHOULD THE COMMISSION DECIDE TO
CONSIDER DCAD’S APPEAL, THE EXECUTIVE DIRECTOR’S
POSITIVE USE DETERMINATION SHOULD BE AFFIRMED
BECAUSE THE APPLICANT’S APPLICATION COMPLIED WITH
ALL APPLICABLE LAWS AND REGULATIONS.

Tex. Tax. Code 11.31(b) and 30 TAC § 17.4(a) state that in order to obtain a positive use
determination, a piece of property must be used, constructed, acquired, or installed
wholly or partly to meet or exceed laws, rules, or regulations adopted by any federal,
state, or local environmental protection agency. In its application, the Applicant cited 40
CFR Part 60, Subpart OO0 and 30 TAC § 111.151 as applicable environmental rules or
regulations being met or exceeded by the construction of the clay storage facility.” On
July 10, 2009, Executive Director staff issued an NOD asking what subsection of 40 CFR
Part 60, Subpart OOO required the construction or use of a clay storage facility. In its
July 23, 2009 response, the Applicant cited 40 CFR § 60.672(b) as the subsection being
met or exceeded by the construction or use of the clay storage facility. 40 CFR §
60.672(b) requires the owner or operator of an “affected facility” to meet the fugitive
emission limits and compliance requirements in Table 3 of Subpart of 40 CFR Part 60,
Subpart OOO. The definition of “affected facility” includes the following components of
a fixed or portable nonmetallic mineral processing plant: crushers, grinding mills,
screening operations, bucket elevators, belt conveyors, bagging operations, storage bins,
and enclosed truck or railcar loading stations.'® Trucks delivering nonmetallic minerals
to the Applicant’s facility empty their loads directly into storage bins.!! The Executive
Director has reviewed 40 CFR § 60.672(b) and determined that the Applicant constructed
the clay storage facility in order to meet or exceed this federal environmental regulation.
Also of note, the Applicant’s Air Quality Permit No. 19841 provides that the Applicant’s
facilities “shall comply with all applicable requirements of the U.S. Environmental
Protection Agency (EPA) regulations on Standard of Performance for New Stationary
Sources in Title 40 Code of Federal Regulations (40 CFR) Part 60, Subparts A and OOO
promulgated for Nonmetallic Mineral Processing Plants.”*?

In order to obtain a positive use determination, 30 TAC § 17.15(a) requires that the
property provide an environmental benefit at the site. The construction of the clay
storage facility controls fugitive particulate emissions. Special Condition No. 11 of the
Applicant’s Air Quality Permit requires that the storage and handling of raw materials be
inside a building.”> The Executive Director has determined that the construction of the

? See Use Determination Application No. 13868, p. 4.

1940 CFR § 60.670(a)(1).

' See Applicant’s Response to ED’s NOD, dated July 23, 2009.
2 Air Quality Permit No. 19841, Special Conditions, p. 1.

P 1d. atp. 3.
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clay storage facility provides an environmental benefit at the site in accordance with 30
TAC § 17.15(a).

Part A of the Equipment and Categories List (ECL) contains a list or property that the
Executive Director has determined is used either wholly or partly for pollution control
purposes.'* The items listed in Part A of the ECL are described in generic terms, and
contain use determination percentages based on the standard uses of the pieces of
equipment involved.”® In its application, the Applicant cited Item A-6 on Part A of the
ECL as the applicable listing for the clay storage facility.’® Item A-6 provides for a
100% positive use determination for “Water/Chemical Sprays and Enclosures for
Particulate Suppression.”’” The general description of equipment covered by Item A-6
includes, “spray nozzles, conveyor and chute covers, windshields, piping, pumps, etc. —
used to reduce fugitive particulate emissions.”’® The clay storage facility is an enclosure
that controls fugitive particulate emissions. The Executive Director has determined that
the clay storage facility is listed on Part A of the ECL, and is eligible for a Tier I 100%
positive use determination.

CONCLUSION

The Executive Director respectfully requests that the Commission take the following
action:

a. The Commission should refuse to comsider DCAD’s appeal of Use
Determination No. 13868 because it is untimely; or

b. In the alternative, should the Commission decide to consider DCAD’s appeal
of Use Determination No. 13868, the Commission should deny the appeal and
affirm the Executive Director’s Tier I 100% positive use determination
because the Applicant’s application complied with all applicable laws and
regulations.

Respectfully submitted,
Texas Commission on Environmental

Quality

Mark R. Vickery, P.G.
Executive Director

' See 30 TAC § 17.14(a).

15 E~

' See Use Determination Application No. 13868, p. 4 & 6.

17 See 30 TAC § 17.14(a); Also see Property Tax Exemptions for Pollution Control Property, Draft
Guidelines Document for Preparation of Use Determination Applications, TCEQ, p. 32 January 2008
(Attached as ED’s Exh. #2).

18 m.
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Robert Martinez, Director
Environmental Law Division

By /)‘//"‘"
TimothyJ. Reidy, St
Environmental Law Dix
State Bar No. 24058069
P.O.Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-0969

REPRESENTING THE EXECUTIVE
DIRECTOR OF THE TEXAS
COMMISSION ON ENVIRONMENTAL
QUALITY

CERTIFICATE OF SERVICE

I certify that on October 23, 2009 an original and seven copies of the “Executive
Director’s Response to Dallas Central Appraisal District’s Appeal of the Executive
Director’s Use Determination Issued to American Marazzi Tile, Inc.”” was filed with the
TCEQ’s Office of the Chief Clerk, and a complete copy was transmitted by mail,
facsimile, or hand-delivery to all persons on the attached mailing list.

o iy

Timothy J. Reldy, aff Attorney
Environmental Law Division
‘ ‘State Bar No. 24058069
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Mailing List
Executive Director’s Response to Dallas Central Appraisal District’s Appeal of the
Executive Director’s Use Determination Issued to American Marazzi Tile, Inc.
TCEQ Docket No. 2009-1598-MIS-U
Use Determination Application No. 13868

Steven T. Wiederwax
American Marazzi Tile, Inc.
359 Clay Rd.

Sunnyvale, Texas 75182
Tel: 972/226-0110

Fax: 972/226-2263

Chief Appraiser

Dallas Central Appraisal District
2949 N. Stemmons Freeway
Dallas, Texas 75247

Susana M. Hildebrand, P.E.

TCEQ Chief Engineer’s Office, MC168
P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-4696

Fax: 512/239-1794

Ron Hatlett
TCEQ Chief Engineer’s Office, MC 168

. P.O. Box 13087

Austin, Texas 78711-3087
Tel: 512/239-6348
Fax: 512/239-1794

Minor Hibbs
TCEQ Chief Engineer’s Office, MC 168
P.O. Box 13087
Austin, Texas 78711-3087
Tel: 512/239-6590
Fax: 512/239-1794

Tim Reidy, Staff Attorney

TCEQ Environmental Law Division,
MC 173 :
Austin, Texas 78711-3087

Tel: 512/239-0969

- Fax: 512/239-0600

Blas Coy, Public Interest Counsel
TCEQ Public Interest Counsel, MC 103
P.O. Box 13087 :
Austin, Texas 78711-3087

Tel: 512/239-6363

Fax: 512/239-6377

Docket Clerk ‘

TCEQ Office of Chief Clerk, MC 105
P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-3300

Fax: 512/239-3311

Bridget Bohac, Director

TCEQ Office of Public Assistance, MC
108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-4000

Fax: 512/239-4007

Kyle Lucas

TCEQ Alternative Dispute Resolution,
MC 222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-4010

Fax: 512/239-4015
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DISCLAIMER

This document is intended to assist persons in applying for a use determination, pursuant to Title 30
Texas Administrative Code Chapter 17 (30 TAC 17). Conformance with these draft guidelines is
expected to result in applications that meet the regulatory standards required by the Texas Commission on
Environmental Quality (TCEQ). However, the TCEQ will not in all cases limit its approval of
applications to those that correspond with the guidelines in this document. These draft guidelines are ot
regulation and should not be used as such. Personnel should exercise dlscretlon in using this guidelines
document. It should be used along with other relevant information when dev g an application.

INTRODUCTION

Purpose of This Document

This document provides information explaining how to ar "
expenditures for pollution control property. The term po; Q\

Legislative Background

On November 2,1993, T

evalﬁatinge _
a final dete

In 2007, the 80th slature amended §11.31 by adding three new subsections. The first change required
the TCEQ to adopt a nonexchisive list of property which included a list of 18 property categories. The
second change requires that the list be reviewed a minimum of once every three years and established a
standard for removing property from the list. The third change established a 30 day review period for
applications that contain property listed on the nonexclusive list.

The TCEQ adopted Chapter 17 under Title 30 of the Texas Administrative Code to establish the
procedures and mechanisms for obtaining a use determination. A copy of the program rules is located on
Page 30 of this document.
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The legislation established a two-step process for securing an exemption from property taxes for pollution
control property:

1. A facility must first receive from the TCEQ a determination that the property is used for
pollution control purposes.
2. The applicant then submits this use determination to the local appraisal district to obtain

the property tax exemption.

Benefit to Taxpayers

The filing of an exemption request, with a positive use determination, reduc
by the value of the pollution control property. A lower appraised value res

acility’s appraised value
in lower property taxes.

ELIGIBILITY AND EXCIL.USI

Effective Date

To be eligible for a positive use determination the
constructed, installed, replaced or reconstructed aft f
adopted federal, state, or local environmental law, rule, or r
prior to that date will not be eligible.

Eligible Property

-»andsSpill response vehicles are eligible for a positive

purchiased solely for pollution control purposes. Examples of the first
footage of land that contains a bag-house or scrubber. An example of

purposes. The land must:have been acquired after January 1, 1994.

Buffer Zones The language in the statute includes land as being eligible for a use determination; however,
only that part of the land that actually contains pollution control property or that is used as pollution
control property will be considered. Property used solely as a buffer zone is not eligible.

Used Equipment Property purchased from another owner is eligible for a positive use determination if it
meets the following criteria:

1. It must have been acquired, constructed, or installed by the new owner after January 1, 1994.

2. It will be used wholly or partly as pollution control property.
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3. It has not been taxable by any taxing unit in which the property is located.
Property Excluded from the Exemption

The law specifies that the following classifications of property may not receive the exemption:

] Motor vehicles, except as explained above.
] Property used for residential purposes.
i . . . . 1,’}, o es .
] Property used for recreational, park, or scenic uses, which incl sporting activities, camping,

scenic areas and historical, archeological, or scientific sites.

4 <
spose of their hazardous waste for a
ination since it would be considered

ve marked as “Appraisal District Copy.”
must meet the following requirements:

iust begpostmarked by January 31 for property constructed or installed
This deadline was established to allow sufficient time for TCEQ to
and issue final determinations by April 30. By law, there is an April
exemption request with an appraisal district. TCEQ will review the applications

i
P

ency will make every effort to issue a determination prior to April 30 for all

30 deadline for fil
in the order received.
applications received.
Single Facility Extending into Two Counties: If the property listed on an application is located in more
than one appraisal district, each affected appraisal district must be listed on the application. Separate
applications are not required.

Multiple Projects at One Site: A separate application must be submitted for each project that involves a
separate production unit at a facility. If such multiple projects are filed as a single application, it will be
returned to the applicant with no determination. It is acceptable to separate your projects by media type.
This would allow you to place all of your air related projects at a production unit on one application.
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Example: A project to upgrade stormwater control at a facility would only require one application.
Installing identical stormwater control equipment at multiple sites within the same county would also
require only one application. However, a project to reduce emissions or discharges at several different
production units located at a single plant or facility would require separate applications for each unit.

Applications Submitted After the First Year of Eligibility: Pollution control property that became taxable
after January 1, 1994, but for which no positive use determination has been issued is eligible for a positive
use determination. However, the tax exemption is not retroactive and previously paid taxes will not be
refunded.

eterminations will not be
futute projects or purchases
nay be eligible for a positive
itive use determination, the
he property would first

Eligible Property Must Have Capital Expenditures Incurred: Positive us
issued on a prospective basis. Upon request, the TCEQ will review propo
and issue a letter stating which specific equipment or parts of a p
determination at the time of construction or purchase. In order to reg
requestor will still need to submit a use determination application|
become taxable.

Inclusion of Fee with Applications:" As stated in the
accompanied with the proper fee payment or a receiptd
has been made will be mailed a deficiency letter. Reyie
proper fee is received.

les, an’ applicant who
the ePay system show
he ap

plication is not
hat the payment
nce until the

Preparing the Application

If a company has installed equipment or ma ess changes that ntended to control, reduce or

Decision Flow Charts have b

pollution control prop
appropriate the Part By

p gf& form as long as 1t prov1des all of the information
the application form. An electronic version of the application form
} b page. Instructions for downloadmg forms can be found in

TYPES OF APPLICATIONS

There are four differen ;or levels, of applications that can be submitted for a use determination.

Tier I - Part A ECL Applications

This tier is for property listed on Part A of the Equipment and Categories List (ECL), which is located on
page 34. Part A of the ECL consists of specific equipment that the TCEQ has determined to be pollution
control property. Tier I applications have a $150 fee. In order for the application to be considered Tier I,
all items listed on the application must be located on Part A of the ECL or must be necessary for the
installation or operation of property located on Part A of the ECL. The most current version of the ECL is
located in 30 TAC 17.14(a). Additional copies may be obtained by contacting the TCEQ or by accessing
the TCEQ Web page. Follow the instructions in the section Obtaining Publications in this document.
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The ECL contains property that is used both wholly and partially for pollution control. The equipment
listed at less than 100% was analyzed by TCEQ staff to determine the appropriate percentages. Most of
the property contained on the list is used entirely for. pollution control and is listed at 100%. Once
established, the percentage is fixed for Tier 1 applications. Anyone seeking to obtain a different
percentage must apply for a Tier III determination.

The ECL is generic in nature and will not specify brand names. The ECL will be reviewed and updated at
least once every three years. An advisory group will be formed to assist in conducting the review.

Tier I - 100% Non-ECL Applications

property but which is not
plicant has the burden of
he applicant must provide
and serves entirely for

Tier II is for property that an applicant believes is 100% pollution corifro
contained on the ECL. Tier II applications have a $1,000 fee.
demonstrating that the property is indeed “100% pollution control ps
financial or other information to prove that the property has no pré
pollution control.

Tier II'Iv - Partial Deter’mination Applications

ich is not listed 91 the ECL. Tier
e env1ronmenta1 benefits and process
uipment that lias both environmental

1, One of the categories listed on Part B' of the ECL. Tier IV
celerated rev1ew process for Tler IV, applications must be

containea 1
applicant.

submitted as a single®a bn The highest tier Jevel included in the application will determlne the
appropriate application For example, if the application contains ECL equipment (Tier I), 100%
pollution control property (Tier II), and partial determinations (Tier III), then the appropriate fee would be
$2,500. It is acceptable to submit separate applications for Tier I, Tier II, and Tier III equipment, but this
is not required and will increase the amount of application fees.

Application fee levels were developed with the intent of recovéring the costs to administer the program.
Fees are higher for Tiers II and III because there are greater administrative costs involved in reviewing
applications. The fee level for Tier IV was based on the knowledge that while the categories of property
listed on Part B of the ECL may not have been previously reviewed, once several properties for a
category have been reviewed, the length of the review will be shortened.
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DETERMINING THE TIER LEVEL OF AN APPLICATION

The Decision Flow Charts are used by both the applicant and program staff in order to determine the
proper application level for an item of property. All applicants must first use the Decision Flow Chart
located in §17.15(2) located on page 47. Each item of pollution control property or process change must
be taken step-by-step through the chart in order to determine “how” and “if” the particular equipment
item will qualify as pollution control property.

Pecision Flow Chart

The steps for processing property through the Decision Flow Chart are:
e Prepare a list of all property that is considered to be pollution co
e Process each item on the list through the flow chart separately.;
e Determine the specific environmental regulation, rule or lay

use of the property.
e Determine the environmental benefit that this prope
e Determine if the property is listed on Part B of ¢
Chart. ' "
e Determine if the equipment is only partly use
Part A of the ECL, then a Tier III application T
calculation must be used.
o If the equipment is used wholly as:
ECL, determine the reference numb

e If the equipment is used wholly as poll
ECL, prepare a Tier II application.

1 Part B of the ECL. The Part B Decision Flow
tep through the chart to determine “how” and “if”

Determine if the’equipment was installed in order to meet or exceed an adopted environmental
rule or regulation. If the answer is no, then the property is not eligible for a positive use
determination.

* Prepare a property description. Since the use determination percentage is considered to be
application-specific, you must provide an explanation of how the percentage was calculated.
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CALCULATING A PARTIAL DETERMINATION

Partial use determinations must be calculated for property that is not used wholly as pollution control
property and for property located in one of the categories listed in Part B on the ECL. In order to calculate
a partial determination for property other than that listed on Part B of the ECL, the applicant must use the
Cost Analysis Procedure (CAP). Partial determinations for items located on Part B of the ECL may be
calculated using the CAP or applicants may propose a different calculation method. The purpose of the
calculation is to determine the percentage of the property which is being used for pollution control. If an
alternative method is proposed, the applicant must submit supporting documentation to show the method
is more effective than the CAP.

Cost Analysis Procedure

| sment or process to the production
f calculation is modified so that PCF

parable equipment/process without the pollution
i g CCO are as follows:

specific standat

3. If neither conditions 1 nor 2 apply, and the company can obtain an estimate of the cost to
manufacture the alternative equipment without the pollution control feature, then an average
estimated cost to manufacture the unit must be used. The comparable unit must be the most recent
generation of technology.

For all three methods, generally accepted accounting principles must be used.
Byproduct (BP): For property that generates a marketable byproduct, in addition to providing pollution

control, the net present value of the byproduct is used to reduce the partial determination. The value of the
byproduct is calculated by subtracting transportation and storage costs of the byproduct from the market
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value of the byproduct. This value is then used to calculate the Net Present Value (NPV) of the byproduct
over the lifetime of the equipment. The equation for calculating BP is as follows:

[(ByproductValue)— (Storage & Transport)]’

BP=)_

Byproduct Value: The retail value of the recovered byproduct for a one year period. Typically, use the
most recent three-year average price of the material as sold on the open market. If the price varies from

(1 + Interest R ate )’

n: This is the estimated useful life in years of the equipment th;
determination.

loans posted by at least 75% of the nation’s 30 largest banks.
the Wall Street Journal and on most financial or investment we

determination will be issued.

If the above procedure prod

ggative number of-a Zero, then,
use determination.

200-ton/day 310,000,000
Amine recover 318,000,000
or 58,000,000
37,000,000

The tail gas incinerator and the sour water stripper serve no purpose and have no benefit other
than pollution controli Therefore, these units are 100 percent pollution control, and no further
analysis is needed. However, the amine unit and Claus unit are interdependent and have a
benefit to the company of generating a marketable product: sulfur. This means that each of these
units must be evaluated to determine the partial percentage creditable as pollution control
property. The capital costs of the amine unit and the Claus unit may be combined and evaluated
as one system, because the amine unit is a necessary component of the sulfur recovery unit.

Capital cost of amine and Claus units: $10,000,000 + 318,000,000 = 328,000,000
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Product value from sulfur sales: based on average sale price of sulfur of $25 per ton
(Average sulfur price) x (Design sulfur production rate) % (Days per year operated) =
(825/ton) x (200 tons/day) % (365 days/year) = $1,800,000

Storage and transportation costs per year: $500,000

By-product value of sulfur: based on 10 year life of equipment (t=10) and 10% interest rate
(Interest rate = 0.10)

$1.800,000 — 500,000

2P z (Byproducz‘VaZue) - (Stomge& T mnspor)
- (1 + InterestRate )

BP = $8,000,000
Partial exemption percentage: CF=1CCN=

Partial Percentage = (1 x 28,000,000) - 0 - 8,000,
28,000,000

Thus, 71% of the capital cost of the Gl
partial determination. In addition, 100%
Sour Water Stripper would be eligible.

Unit would be eligible for a
' ail,Gas Incinerator and the

The ECL begins on pa;
adopted under TTC, §
TTC, where it is referred

ined use percentage. The use percentages on Part A of the
the pieces of equipment involved. If the executive director

g
Analysis Procedur
at the site.

The commission will review and update the list at least once every three years. [tems may be added only
if there is compelling evidence to support the conclusion that the item provides pollution control benefits
and a justifiable pollution control percentage is calculable. Items may be removed from the list only if
there is compelling evidence to support the conclusion that the item does not render pollution control
benefits. Property used solely for product collection or for production is not eligible for a positive use
determination. Property used solely for worker safety or fire protection does not qualify as pollution
control property. For items where the description limits the use determination percentage to the
incremental cost difference, the cost of the property or device without the pollution control feature is
compared to a similar device or property with the pollution control feature.
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Part B of the ECL is a list of the pollution control property categories set forth in §11.31(k) of the Texas
Tax Code. These categories are described in generic terms without the use of brand names or trademarks.
Property used solely for product collection or for production purposes is not eligible for a positive use
determination. The pollution control percentage for this equipment is listed as a “V”, for variable, and
must be calculated on an application specific basis. Applicants should first view Part A of the ECL to see
if their equipment is already on that list. Part B is a list adopted under TTC, §11.31(m).

The following is a list of the 18 categories with brief descriptions of what property may be located within
each category.

1. Coal Cleaning or Refining Facilities: Equipment used to remove im tles from coal in order to
boost the heat content and to reduce potential air pollutants and qulpment used for coal drying,
moisture reduction, air jigging, and dry or wet mineral separati

use a fluidized bed that
a cycle systems; or
pressurized & bubbling or circulating systems. This’ category includes in n of a sorbent to
reduce NO, and SO, emissions.

2. Fluidized Bed Combust1on Systems These are combust1o systems t

3. Ultra-Supercritical Pulverized Coal Boilers: Boilersy grec inimum steam
pressures of 3500 psi and temperatures of at least /1100°F/1100°F W1th double reheat
configuration. For new construction, the value eligibl a positive determination is the cost
difference between the installation !
install an Ultra-Supercritical Pulver)
eligible for a positive determination
replaced and the cost to install an Ultra-Sy

4. getc. — used to redirect part of the flue

on of NO, formation. Property may include flyash

5.

6. ' Systems: A heating system having a secondary steam generator or

e economizer, and at least one oxidant heater used to reduce the
.and humidity of the exhaust gas stream and recover the heat so that it can be returned
to the steam generator to increase the quantity of steam generated per quantity of fuel consumed.

7. Exhaust Heat Recovery Boilers: Equipment used to recover waste heat from the boiler to generate
additional steam. Equipment consists of economizer, evaporator, super-heater and re-heater.

8. Heat Recovery Steam Generators: A counter-flow heat exchanger consisting of a series of
super-heater, boiler (or evaporator) and economizer tube sections, arranged from the gas
inlet to the gas outlet in order to maximize heat recovery from the gas turbine exhaust gas

9. Heat Transfer Sections for Heat Recovery Steam Generator: Equipment installed in order to

reduce ambient air temperature for an air stream that will be used for combustion.
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11.

12.

13.

14.

15.

16. .

17.

18.

Methanation: Gasification processes that use a catalyst remove carbon and produces methane.

Coal Combustion or Gasification Byproducts & Coproduct: Equiprrierit used for handling storage
or treatment of coal combustion or gasification byproducts or co-products such as boiler and
gasifier slag, bottom ash, flue gas desulfurization material, fly ash, and sulfur.

Biomass Co-firing System: Equipment installed to allow the use of biomass as a supplementary
fuel in order to enhance carbon capture. Included is property used for storage, distribution, firing
systems, and carbon disposal equipment.

Coal Cleaning or Drying Processes: Equipment stch as coal drying, méisture reduction, or air

jigging used to produce a cleaner burning coal.

This category included several items.

Oxy-Fuel Combustion Technology: Equipment ins
and a proportion of recycled flue gases to the boi

Amine or Chilled Ammonia Scrubbing: Equ&pme
of carbon.

Catalyst based Fuel or Emission Cg
catalysts to reduce hazardous air poll

Modified Cq;n
that are designed

and Geological Sequesterization Equipment: Property that is used,
insth-led wholly or partly to capture carbon dioxide from an
s state that is then geologically sequestered in this state. (7%is item is

Cells used to generate electricity using hydrogen derived from coal biomass,
or solid waste. '

Fuel Cells: Fue
petroleum coke;*

Any other equipment designed to prevent, capture, abate or monitor nitrogen oxides, volatile
organic compounds, particulate matter, mercury, carbon monoxide, or any criteria
pollutant.Criteria air pollutants can injure health, harm the environment and cause property
damage. The current EPA criteria pollutants are Carbon Monoxide (CO), Lead (Pb), Nitrogen
Dioxide (NO,), Ozone (Os), Particulate matter (PM), and Sulfur Dioxide (S8O,).

APPLICATION REVIEW
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The Flow Chart for Obtaining a Use Determination in this section summarizes the use determination
application process. The process begins with an applicant submitting a completed application, along with
a complete copy, and the proper fee payment to the TCEQ.

Administrative Review

The TCEQ has 3 days from the receipt of an application to determine whether the application is
administratively complete. For an application to be administratively complete, all of the required fields on
the application form must have an entry and the proper fee must have been paid. If some fields are left
blank or incomplete, if the proper fee has not been received, or if the company has an outstanding balance
with the TCEQ, then a notice of deficiency (NOD) will be mailed. otice will specify the
information that is needed to complete the application. The applicant then has™30 days to submit the
requested information. Failure to respond in the allotted time will result i termination of the review and
forfeiture of the fee. The applicant may reapply, but it will be consic a new application requiring
payment of a new application fee. Once an application has been declared to 'b," administratively complete
a letter will be sent to notify the applicant that the application is fider techn eview. In addition, a
letter and the copy of the application will be sent to the appropriate appraisal district.

Technical Review

Once the application is determined to be administratively co

the technical review will commence.
The technical review consists of a detaileds :

For Tier I, II, and III applications,

ical deficiencies. The 30 day
clock is stopped if a technical NOD is sent. The ¢lock r ceptable response is recelved and

documents bei
review.

Use D

he executive director may not make a determination that the property is
he property meets the standards established under Chapter 17. It is the

apphcant is unable to p the required information, the application will be returned to the applicant. If
the TCEQ determines jthat the property is not eligible for a positive determination, a negative
determination will be issued. For Tier III applications, if alternative equipment is not currently available
on the market or if it is not possible to develop a cost of the property without the pollution control feature,
then no partial will be issued.

Obtaining the Tax Exemption

If a positive use determination is made, the applicant must then submit the use determination, along with
the appropriate exemption request form, to the appraisal district in order to receive the tax exemption.
'Exemption request forms can be obtained from the appraisal district. If a negative use determination is
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made, the applicant and the chief appraiser will be provided with the reason(s) for the denial. The
appraisal districts have a filing deadline for exemption requests by April 30 for each tax year. The chief
appraiser has the authority to disallow exemption requests that are riot filed by the deadline. The TCEQ
provides written notice to the appraisal district when a use determination is filed with a copy of the final
determination. However, it is the responsibility of the applicant to submit the exemption request to the
appraisal district in order to obtain the tax exemption.

Return of Fees

Fees shall be forfeited for applications which are denied or returned. Eees will be refunded for
applications withdrawn by the applicant if a written refund request is filed b the technical review of
the application has been completed.

FLOW CHART FOR OBTAINING A USE .DFE

Applicant acquires, installs, replaces,
or constructs property after
January 1, 1994

Applicant contacts the TCEQ for an
application and guidelines document

Applicant prepares application for
use determination and submits, along
with a complete copy, to the TCEQ
with appropriate fee

The TCEQ conducts thi
administrative review %

For Tier I, II and III applications, the TCEQ has 60 days to
conduct the technical review. For Tier IV applications its 30 days.
.| If technically incompléte the applicant has 30 days to submit the .
additional information.

The TCEQ
review

The TCEQ notifies the applicant and | If the application is withdrawn or if a negative is issued, a letter
the appraisal district, by letter, of the | explaining the reason(s) is sent. (See appeals process) A copy of
determination and the percentage the technical review document is included with the final

determination.

The applicant files a tax exemption Forms must be filed with the appraisal district by April 30.
form with the appraisal district. The
use determination must be included

APPEALS PROCESS
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A use determination may be appealed by the applicant or the chief appraiser. A written appeal request
must be received by the TCEQ Chief Clerk within 20 days after receipt of the use determination letter.
The use determination is presumed to have been received on the third working day after it was mailed.

The appeal request must contain the following information:

1. Name, address, and daytime telephone of the person requesting the appeal.
(Fax number and email addresses are requested but not required)
2 Name and address of the applicant and the Chief Appraiser.
3. The application number assigned by TCEQ and a copy of the use, determ1nat1on
4 A description of what is being appealed.
5. An explanation of the basis for the appeal.

director and TCEQ’s
the agenda date. The

o discuss the
olution.

Program staff or the General Counsel’s office will cont;
appeal. Both parties will be offered the opportunity to pa

Physical @déress
. Office of the Chief Clerk

U.S. Mail Address )
Office of the Chief Clerk:

TCEQ MC 105
PO Box 13087
Austin, TX. 78

} ¢ application. A separate document containing the confidential information
should be submitted as hment. Each page of the confidential information should be conspicuously
marked “CONFIDENTIAL.” The confidential information will be mailed along with the copy of the
application to the Chief Appraiser.

confidential terms as’

Reasons for confidentiality include the concept of trade secrecy and other related legal concepts that give
a business the right to preserve the confidentiality of business information to obtain or retain advantages
resulting from the content of the information. The TCEQ will maintain information marked as being
confidential in a separate file.
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OBTAINING PROGRAM DOCUMENTS

Current copies of these documents may be downloaded from the TCEQ web site. The main web page
URL is www.tceq.state.tx.us. Click on the Subject Index link, then the letter T, and then click on the link
for Tax Exemptions for Pollution Control. That page has the document with Program Information and
all of the available forms and instructions.

CONTACTING THE PROGRAM

Questions relating to this program can be sent by U.S. mail to the following address:

TCEQ - MC-110

Attention: Tax Relief Program
PO Box 13087

Austin TX 78711-3087

By email at: txrelief@tceq.state.tx.us, by fax: (512) 239-5678

APPLICATIO

Filing Information

Send the completed applications and copies'to
U.S. Mail

TCEQ - Cashiers Office MC-214
Tax Relief Program

PO Box 13088

Austin Texas 78711-3088

Each application must,
black, and the proper‘fee’

http://www.tceg.stateitx oency/delin/index.html
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
APPLICATION FOR USE DETERMINATION
FOR POLLUTION CONTROL PROPERTY

The TCEQ has the responsibility to determine whether a property is a pollution control property. A person seeking a use
determination must complete the attached application or a copy or similar reproduction. For assistance in completing this form
refer to the TCEQ guidelines document, Property Tax Exemptions for Pollution Control Property, as well as 30 TAC §17, rules
governing this program. For additional assistance please contact the Tax Relief for Pollution Control Property Program at (512)
239-3100. The application should be completed and mailed, along with a complete copy and the appropriate fee, to: TCEQ MC-
214, Cashiers Office, PO Box 13088, Austin, Texas 78711-3088.

Information must be provided for each field unless otherwise noted.

1. GENERAL INFORMATION

A. What is the type of ownership of this facility?

[ ] Corporation [] SolePr
[ Partnership [ 1 Utili
[} Limited Partnership Ol o

(] 1t099
] 100 to 499
[] 500 to 999

C. Business Des
facility) '

2
T $2,500 Fee
Tier IV $500 Fee
to the TCEQ, or a copy of the ePay receipt along with the
3.

B. Mailing ess (Street or P.O. Box):

C. City, State,@nd Zip

4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of Facility or Unit:

B. Type of Mfg. Process or Service:

C. Street Address:

D. City, State, and Zip:
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E. Tracking Number (Optional):

F. Company or Registration Numbert (Optional):

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY

A. Name of Appraisal District:

B. Appraisal District Account Number:

6. CONTACT NAME

A. Company/Organization Name

B. Name of Individual to Contact:

C. Mailing Address (Street or P.O. Box):

D. City, State, and Zip:

E. Telephone number and fax number:

F. E-Mail address (if available):

7. RELEVANT RULE, REGULATI
For each media, please list the specific
by the installation of this property.

accurate drawing of the property in question.

9. PARTIAL PERCENTAGE CALCULATION
This section is to be completed for Tier III and IV applications. For information on how to
conduct the partial percentage calculation, see the application instructions document. Attach
calculation documents to completed application.
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10. PROPERTY CATEGORIES AND COSTS
List each control device or system for which a use determination is being sought. Provide

additional attachments for more than 3 properties.

Property Taxable | DFC | ECL | Estimated Use
on Box # Cost %
1/01/94?

Land

Property

Totals

11. EMISSION REDUCTION INCENTIVE GR
(For more information about these grants, see the A ‘
Will an application for an Emission Reduction Incenti t be filed for this property/project?

[lves [ No

12. APPLICATION DEFICIENCIES

notice.

13. FORMAL REQ
By signing this app
and beli

e

ormation is true to the best of your knowledge

Date:

14. DELINQUENT FEE/PENALTY PROTOCOL
This form will not bé processed until all delinquent fees and/or penalties owed to the TCEQ or
the Office of the Attorney General on behalf of the TCEQ are paid in accordance with the
Delinquent Fee and Penalty Protocol. (Effective September 1, 2006)
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INSTRUCTIONS FOR COMPLETING APPLICATION FORM

The following instructions are intended to provide assistance in completing the TCEQ Adpplication for
Use Determination for Pollution Control Property.

GENERAL INFORMATION

If you have questions or require additional clarification or assistance please contact the Tax Relief
Program at (512) 239-3100, or by email at txrelief@tceq.state.tx.us

The TCEQ may request additional information by mailing a deficiency le is additional information
-must be provided within 30 days of receipt of the written request or the ap icationt will be returned to the
applicant.

The Equipment and Categories list (ECL) is included in
guidance document (RG-??). The documents can be download
and Guidance Documents”. The URL is: http:/
Filing Information

Send the completed applications and copies to:

U.S. Mail

TCEQ - Cashiers Offi TCEQ Cashiers Office MC-214
Tax Relief Program Building A

PO Box 13088 ' 12100 Park 35 Circle

Austin Texas 7871 Austin, TX 78753

rlt to: TCEQ - MC-110, Attention: Tax Relief for Pollution
' )87, Austin, Texas, 78711-3087 or faxed to (512) 239-5678. The
is (512) 239-3100.

APPLICATION INSTRUCTIONS

1. General Information’
This section is used to provide general information about your company. The TCEQ does not use this
information as part of the use determination review process. This information will be used by the TCEQ

to compile a statistical analysis of use determinations processed by the agency.

Select the type of ownership of the facility by placing an “X” in the appropriate space. If “Other” is
selected, use the space provided to explain.
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Complete the “Size of Company” section by selecting the appropriate spaces for the number of employees
for the entire company, not just the facility covered by the application.

Complete the “Business Description” section by providing a brief description of the nature of the business
or activity that occurs at this facility. -

2. Type of Application

Place an X on the proper line to identify the type of application being filed. If a project includes the
installation of both property listed on Part A of the ECL property and property which is not listed, the
property may be listed on one application. A Tier IV application must be fi or all equipment that is
contained in one of the categories list on Part B of the ECL.

The types of applications for pollution control property are:

Tier I: This is for property that is on Part A of the ECL and/» d
percentage is requested.. The fee is $150 The application car

Tier II: This is for property that is used 100% as pg)llutlo
ECL. The fee is $1,000.

Tier III: This is for property that is partially
of the ECL. The fee is $2,500.

is $500

3. Name of Applicant

Provide the name, mailing*
application is being filed.

Provide the name of the appraisal district(s) in which the property is located. This information is required
and will be used by the’TCEQ to notify the appropriate appraisal district(s) that an application for use
determination has been filed. Provide the Appraisal District Account Number for the facility or property.
If the property is located in more than one appraisal district, list all of the appraisal districts and the
associated account numbers.

6. Contact Name

Provide the company name, contact name, mailing address, telephone number, e-mail address, and fax
number of the person whom the TCEQ is to contact in case of questions relating to this use determination

application. All correspondence relating to this application will be directed to this person.
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7. Relevant Rule, Regulation, or Statutory Provision

For each of the pollution control properties listed on this application, select the type of medium or media
(air, water, waste) for which this property or device is required. Use the second column to cite the specific

environmental rule, regulation, and/or law that is being met or exceeded by the installation of this
property. The citation should be specific and should include the section and/or Subsection of the rule,
regulation, and/or law.

In order to receive a positive use determination, the application must list a rule, regulation, or statutory
provision that has been adopted by the Environmental Protection Agency of \*Umted States, the state of
Texas, or a political subdivision. Regulations adopted by health and safety/agencies, such as Occupational
Safety and Health Administration requirements, do not meet this criter,

storage tanks T-01 and T-02. Each roof consists of an
g oe seal The installation will reduce evaporation and VOC

The Decision Flow C )FC) are used to determine the correct application tier for pollution control
property. Each piece of ment or process change must bé processed through the Decision Flow Chart
(Figure 17.15(a) page 45)’ If it is determined that the property is contained in one of the categories listed
on Part B of the ECL the Part B DFC (Figure 17.15(b) page 47) is used. Each item of property listed on
the application must result in a yes answer to boxes 3 and 5 on the DFC or boxes 2 and 3 on the Part B
DFC. Use the table in section 10 to document which box was the final destination of each piece of
equipment.

(b) For applications containing only property located in Part B of the figure in §17.14(a) of this

title (relating to Equipment and Categories List), the Part B Decision Flow Chart shall be used for each
item or process to determine whether the particular item will qualify as pollution control property. The
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executive director- shall apply the standards in the Part B Decision Flow Chart when acting on an
application containing only property that is listed in Part B of the Equipment and Categories List.

10. Partial Percentage Calculation

The Cost Analysis Procedure (CAP) is used to calculate the partial determination for Tier III applications.
The TCEQ encourages applicants to use the CAP for calculating use determination percentages for Tier
IV applications. If a method other than the CAP is used to determine the use determination percentage for
a Tier IV application, the applicant must supply an explanation and justification of the method. An
example using the CAP is provided in the technical guidance document on page 12.

The variables used in the CAP equations in this section are defined as folley
. If comparable equipment without the pollution
States, then an average market price of the most re

published industry specific standard. [
lower than the production capacity o

estimate of the
then an averages

Production
reflect th

hat generates a marketable byproduct, the net present value of the
partial determination. The value of the byproduct is calculated by
d storage of the byproduct from the market value of the byproduct. This
¢ the net present value (NPV) of the byproduct over the lifetime of the

subtracting the trais] rtatlon
value is then used to*
equipment.

Byproduct Value - is equal to the retail value of the recovered byproduct for a one year period. Typically,
the most recent three-year average price of the material as sold on the open market should be used in the
calculation. If the price varies from state-to-state, the applicant shall calculate an average, and explain
how the figures were determined.

Storage and Transport - These costs are the costs to store and transport the byproduct. These costs will

reduce the market value of the byproduct. The applicant shall provide verification of how these costs
were determined and itemized.
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N - This is the estimated useful life in years of the equipment that is being evaluated for a use
determination.

Interest rate - This is the current Prime Lending Rate that is in effect at the time the application is
submitted. The Prime Lending Rate is defined by the Wall Street Journal as the base rate on corporate
loans posted by at least 75% of the nation’s 30 largest banks. The Prime Lending Rate is posted daily in
the Wall Street Journal and on most financial or investment web sites.

In order to receive a partial determination you must use the cost analysis procedure as detailed in 30 TAC
§17.17. The cost analysis procedure requires the use of the following equation

[(Production Capacity Factor x C'ap‘iz‘al CostNew) —Capital
Capital CostNew

t0ld *- Byproduci] <100

On a separate piece of paper provide a response for each of the following secti

Production Capacity Factor — Provide a description of the process and in if there is an
. : - 4

The first column of this table is for categorizing the type of property. There are two category types, Land
and Property. In the property section, list the property or equipment that was described in section 8 of this
application.

The second column is used to certify that the property listed in the first column was not taxable on or
before January 1, 1994. Enter "No” in this column to show that the property was not purchased,
constructed, or installed on or before January 1, 1994. If the answer is "Yes”, then the property is not
eligible for a tax exemption.
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The third column is used to record which box on the Decision Flow Chart was the final destination of the
property.

The fourth column is used for property that is listed on the ECL. Place the appropriate ECL item numbers
in this column.

The fifth column is used to record the estimated or actual purchase cost of the property listed in the first
column.

The sixth column is used to list the partial use determination percentage. For property that is not used
wholly for pollution control, enter the estimated pollution control percentage :culated above in section
10 or the percentage listed on the ECL. :

12. Emission Reduction Incentive Grant

amount of the grant is reduced by the amount of anys
property/project. A tax exemption granted under thispt

Place an X in either the Yes or No box. More information a
calling 512/239-4900 or by e-mailing: terp@tceq.state.tx.us.

13. Application Deficiencies (provided for i
After an initial review of the applicati

al purposes o1
ay determ

of the Attorney
and Penalty Proto

ral on behalf of the TCEQ, have been paid in accordance with the Delinquent Fee
ffective September 1, 2006)

Additional information about the Delinquent Fee Protocol including contact information can be found
here: http://www.tceq.state.tx.us/agency/delin/index.html
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CHAPTER 17: TAX RELIEF FOR PROPERTY USED FOR ENVIRONMENTAL PROTECTION
§17.1. Scope and Purpose.

The purpose of this chapter is to establish the procedure and mechanism for an owner of pollution
control property, to apply to the commission for a determination of pollution control use.

§17.2. Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA), the Texas Solid Waste Disposal
Act (TSWDA), the Texas Water Code (TWC), the Texas Tax Code (T’E or the Texas Health and
Safety Code (THSC), or in the rules of the commission, the terms us d by the commission have the
meanings commonly ascribed to them in the fields of pollution control-Or property taxation. In addition to

material in a manufacturing process or as an ends}
recovers, or processes the waste material so that it can be
product.

(3) Capital cost old--This is‘
pollution control feature.

, ion--The act of establishing, in a designated place, property that is put into
place for use or service.

(9) Part B decision flow chart--A flow chart which is used to determine if a property or
process, which falls under a category listed in Part B of the figure in §17.14(a) of this title (relating to
Equipment and Categories List), is eligible for a whole or partial use determination or a negative use
determination as pollution control property.

(10) Partial Determination--A determination that an item of property or a process is not
used wholly as pollution control.
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(11) Pollution control property--A facility, device, or method for control of air, water, or
land pollution as defined by Texas Tax Code, §11.31(b).

(12) Production capacity factor--A calculated value used to adjust the value of a partial
use determination to reflect capacity considerations.

(13) Tier I--An application which contains property that is in Part A of the figure in
§17.14(a) of this title (relating to Equipment and Categories List) or that is necessary for the installation
or operation of property located on Part A of the Equipment and Categories List.

(14) Tier II--An application for property that is used wholl
and/or land pollution, but not on the Equipment and Categories List,
(relating to Equipment and Categories List).

the control of air, water,
dted in’ §17.14(a) of this title

(15) Tier 1II--An application for property used
and/or land pollution but that is not included on the Equipm
of this chapter. '

(16) Tier IV--An application containi
a category located in Part B of the figure in §17.14(a) of th
List).

(17) Use determination--A
that the property is used wholly or partially fi

worksheet;

(E) indhe case of a Tier IV application, a copy of the worksheet explaining the
ntage; and

calculation of the use

{(F) any other information the executive director deems relevant to the use
determination.

§17.4. Applicability.

(@ To obtain a positive use determination, the pollution control property must be used,
constructed, acquired, or installed wholly or partly to meet or exceed laws, rules, or regulations adopted
by any environmental protection agency of the United States, Texas, or a political subdivision of Texas,
for the prevention, monitoring, control, or reduction of air, water, or land pollution. In addition, pollution
control property must meet the following conditions.
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(1) Property must have been constructed, acquired, or installed after January 1, 1994.

(2) Land must include only the portion of the land acquired after January 1, 1994, that
actually contains pollution control property.

(3) Equipment, structures, buildings, or devices must not have been taxable by any taxing
unit in Texas on or before January 1, 1994, except that if construction of pollution control property was in
progress on January 1, 1994, that portion of the property constructed, acquired, or installed after January
1, 1994, is eligible for a positive use determination.

"positive use determination if

(4) Property purchased from another owner is eligible fo e
994, will be used as pollution

it is acquired, constructed, or installed by the new owner after Janu
control property, and was not taxable by any taxing unit in which
date.

a positive use determination.
13

(c) The executive director may not m'akega detérminati hag property is ?allution control
property unless all requirements of this section and the appl
this title (relating to Review Standards and

section and the’ requirements of §17.15 and
§17.17 of this title (relating to Review Stand Ids ang I:Determination) have been met.

The following d. g/a},rfe not-entitled to a positive use determination
under this chapter:

(4) property that was subject to a tax abatement agreement executed before January 1,
1994. However, property acquired, constructed, or installed after expiration of a tax abatement agreement
could be eligible for a positive use determination.

§17.10. Application for Use Determination.

(a) In order to be granted. a use determination a person [or political subdivision] shall submit to
the executive director:

(1) a commission application form or a similar reproduction and one copy; and
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_pollution;

(2) the appropriate fee, under §17.20 of this title (relating to Application Fees).

(b) An application must be submitted for each unit of pollution control property or for each
facility consisting of a group of integrated units which have been, or will be, installed for a common

purpose.

(c) If the applicant desires to apply for a use determination for a specific tax year, the application
must be postmarked no later than January 31 of the following year. Applications postmarked after this
date will not be processed until after review of all applications postmarked by the due date are completed
and without regard for any appraisal district deadlines.

(d) Except for paragraph (1) of this subsection, all use determination applications shall contain at

least the following:

icipated environmental

benefits from the 1nstallat10n of the pollution control pr f air, water, or land

(2) the estimated cost of the pollution

(3) the purpose of the installation of such facility; evice, or method, and the proportion
of the installation that is pollution control property;

he property for which a use determination is sought has been purchased from
another owner who pre ‘used the property as pollution control property, a copy of the bill of sale or
other information submitted by the person or political subdivision that demonstrates, to the satisfaction of
the executive director, that the transaction involves a bona fide change in ownership of the property and is
not a sham transaction for the purpose of avoiding tax liability;

(9) the name of the appraisal district for the county in which the property is located; and

(10) the appropriate Decision Flow Chart, §17.15 of this title (relating to Review
Standards), showing how each piece of pollution control property flows through the applicable diagram.

§17.12. Application Review Schedule.
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Following submission of the information required by §17.10 of this title (relating to Application
for Use Determination), the executive director shall determine whether the pollution control property is
used wholly or partly for the control of air, water, or land pollution. If the determination is that the
property is used partly for pollution control, the executive director shall determine the proportion of the
property used for pollution control.

(1) As soon as practicable, the executive director shall send notice by regular mail to the
chief appraiser of the appraisal district for the county in which the property is located that the person has
applied for a use determination under this chapter.

(2) Within three days of receipt of an application for use e;;mination the executive
director shall mail written notification informing the applicant that the‘application is administratively
complete or that it is deficient.

(A) If the application is not admlmstra ‘ the notification shall
spec1fy the deﬁ01enc1es and allow the apphcant 30 days o

onaf’ technical infgrmation may be
requested within 60 days of issuance of a; adm1n15trat1ve completeness letter. If the applicant does not
provide the requested technical informati pli
applicant without further action by the exect

§17.20(b) of this title.

§17.20 of this title.

the application withi

use determinatiG
control property.

f a negative use determination is made, the executive director shall issue a
denial letter explaining the reason for the denial.

(C) A letter enclosing a copy of the determination shall be sent by regular mail to
the chief appraiser of the appraisal district for the county in which the property is located.

§17.14. Equipment and Categories List.
(a) The Equipment and Categories List (ECL) is a two-part list. Part A is a list of the property that

the executive director has determined is used either wholly or partly for pollution control purposes. Part
B is a list of categories of property which is located in Texas Tax Code (TTC), §11.31(k).
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Figure: 30 TAC §17.14(a)
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Equipment and Categories List
Part A

Part A of the Equipment and Categories List is a list of property that the executive director has determined is used
either wholly or partly for pollution control purposes. The items listed are described in generic terms without the use
of brand names or trademarks and includes a defined use percentage. The use percentages on Part A of the ECL are
established based on standard uses of the pieces of equipment involved. If the executive director determines that the
equipment is not being used in a standard manner, the executive director may require that a Tier III analysis, using
the Cost Analysis Procedure, be conducted by the applicant in order to calculate the appropriate use determination
percentage. The executive director may also use the Cost Analysis Procedure, where it is appropriate, in order to
more accurately reflect the environmental benefit at the site. The commission will review and update the list at least
once every three years. Items may be added only if there is compelling evidence to support the conclusion that the
item provides pollution control benefits and a justifiable pollution control percéntage is “calculable. Items may be
removed from the list only if there is compelling evidence to suppoxt the coi that the item does not render
f is not eligible for a positive

mental cost difference,
ilar device or property

with the pollution control feature. Part A was formerly refer
list adopted under TTC, §11.31(g).

[Media  [Property [%
Parti
A-1 |Air Baghouse Dust Collectors 100
A-2 |Air Demisters or Mist Ehmmators 100
Added ;
A-3  |[Air Electrostati : 100
100

ust gas streams.
‘Wet collection device using spray chambers, wet 100
cyclones, packed beds, orifices, venturi, or high-
pressure sprays to remove particulates and chemicals
from exhaust gas streams. System may include
pumps, ductwork, blowers, etc. needed for the
equipment to function.

Spray nozzles, conveyor and chute covers, 100
windshields, piping, pumps, etc. - used to reduce
fugitive particulate emissions.

Installed on electric generating units in order to 100
control particulate emissions and opacity on start-up.
Combustion Based Control Devices

A-20 [Air Thermal Oxidizers Thermal destruction of air pollutants by direct flame {100
combustion.

A-21 |Air Catalytic Oxidizer Thermal destruction of air pollutants that uses a 100
catalyst to promote oxidation.

A-22 |Air Flare/Vapor Combustor Stack, burner, flare tip, blowers, etc. - used to destroy {100

air contaminants in a vent gas stream.
Non-Volatile Organic Compounds Gaseous Control (VOC) Devices

A-40 (Air Molecular Sieve Microporous filter used to remove Hydrogen Sulfite |100
(H,S) or Nitrogen Oxides (NO,) from a waste gas
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No. [Media Property Description %

stream.
A-41 |Air Strippers Used in Conjunction with  [Stripper, with associated pumps, piping - used to 100
Final Control Device remove contaminants from a waste gas stream or

waste liquid stream. Stripper associated with product
or by-product improvement does not qualify.

A-42 |Air Chlorofluorocarbon (CFC) Projects to replace one CFC with an environmentally {100
Replacement Projects cleaner CFC or other refrigerant where there is no
increase in the cooling capacity or the efficiency of
the unit. Includes all necessary equipment needed to
replace the CFC and achieve the same level of cooling
capacity.

A-43 |Air Refrigerant Recycling Equipment  [Equipment used to recov:
halocarbons. :

and recycle CFC’sand |50

A-44 |Ailr Halogen Replacement Projects All necessary equ ,,ment need@“‘& 100
Monitoring and Sam
A-60 |Air Fugitive Emission Monitors 100
A-61 |Ailr Continuous & Noncontinuous builainos air conditioning 100
Emission Monitors Infrared (IR) Cameras etc.
A-62 |Air 100

T, etc. for a e lutlon control dev1ce Momtormg
, oduction equipment or processes is not included.
A-63 |Air i Towers, structures, analytical equipment, sample 100

‘monitors, analyzers, structures, trailers, air  |100
itioning equipment, gas find IR Cameras, etc.
to demonstrate compliance with emission
limitations.

A-65 ictive! ion Mor _ Monitoring of process and operational parameters that {100
are used to calculate or determine compliance with
3 emission limitations.

A-66 |Al i k Construction of stack or tower sampling ports used for|100
emission sampling or for the monitoring of process or
operational parameters that are used to calculate or
determine compliance with emission limitations.

A-64 |Air

A-67 ‘Dynamometers Automotive dynamometers used for in-house 100
emissions testing of fleet vehicles in order to reduce
emissions.

Control of Nitrogen Oxides
A-80 |Air Selective Catalytic and Non-catalytic |Catalyst bed, reducing agent injection and storage, 100
Reduction Systems monitors - used to reduce Nitrogen Oxide (NOy
emissions from engines/boilers. Non-selective systems|
use a reducing agent without a catalyst.
A-81 |Air Catalytic Converters for Stationary |Used to reduce NO, emissions from internal 100
Sources combustion engines.
A-82 |Air Air/Fuel Ratio Controllers for Piston-{Used to control the air/fuel mixtures and reduce NO, |100

Driven Internal Combustion Engines [formation for fuel injected, naturally aspirated, or
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No. |[Media Property Description %
turbocharged engines.
A-83 |Air Flue Gas Recirculation Ductwork, blowers, etc. - used to redirect part of the {100
flue gas back to the combustion chamber for reduction
of NO, formation. May include flyash collection in
coal fired units.
A-84 |Air ‘Water/Steam Injection Piping, nozzles, pumps, etc. to inject water or steam {100
irito the burner flame of utility or industrial burners or
the atomizer ports for gas turbines, used to reduce
. ! NO, formation.
A-85 |Air Overfire Air & Conibination of The asymmetric over fire air layout injects preheated (100
asymmetric over fire air with the ’
'[injection of atihydrous ammonia or’ “also a hydrous ammoma
other pollutant-reducing agents : agent injection is done at
A-86 |Air Burners Out of Service 100
A-87 |Air Lean-Burn Gas-Fired 20
Compressor Engines
A-88 |Air Low-NO, Burners {100
A-89 |Air Over-Fire Air Systems 100
A-90 |Air 100
d'to drive natural gas compressors These kits
clude igniter cells or assemblies that ignite a fuel
rich mixture in a pre-combustion chamber and forcing
it into the power cylinder while still burning. '

& Additional components consist of pilot gas system that,
delivers rich fuel to the igniter cell & power cylinders,
power pistons, & power cylinder heads to replace the

. _lexisting cylinders, pistons & heads.
A-91 Installed in the fire box of boilers and industrial 100
furnaces to eliminate hot spots; thereby reducing NO,
, formation.
A-92 |Air Electric Power Generation Burner  [Retrofit of existing burners on electric power 100
Retrofit” generating units with components for reducing NOx
including directly related equipment.
A-93 |Air High-Pressure Fuel Injection System |Retrofit technology for large bore natural gas fired (40
internal combustion engines to reduce NOx and
Carbon Monoxide (CO) emissions. System includes
injectors, fuel lines, and electronic controls. _
A-94 |Air Wet or Dry Sorbent Injection Use of a sorbent for flue gas desulfurization or NOx  [100
Systems control.
Volatile Organic Compounds (VOC) Control
A-110 |Air |Activated Carbon Systems [Carbon beds or liquid-jacketed systems, blowers, [100
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No.

Media

Property

Description

%

piping, condensers - used to remove VOCs or odors
from exhaust gas streams.

A-111

Air

Storage Tank Secondary Seals and
Internal Floating Roofs

Used to reduce VOC emissions caused by evaporation
losses from above ground storage tanks.

100

A-112

Air

Replacement of existing pumps,
valves, or seals in piping service

The incremental cost difference between the cost of
the original equipment and the replacement equipment
is eligible only when the replacement of these parts is
done for the sole purpose of eliminating fugitive
emissions of volatile organic compounds. New
systems do not qualify for this item.

100

A-113

Air

Welding of pipe joints in VOC
service (Existing Pipelines)

'Welding of existing threadeg anged pipe joints in
order to eliminate fugitive émissiori leaks.

100

A-114

Air

'Welding of pipe joints in VOC
Service (New construction)

The incremental cost différence between the cost of

100

A-115

Air

Carbon Absorber

100

Air

Sorbent Injection Systems

A-134

Air

Fixed Sorbent Systems

100

less steel plate with a gold
talled in the flue gas to absorb

100

A-135

Air

ilters

afﬁmty between“mercury and metallic selenium.

100

A-136

Air

Equwment used to change elemental mercury to
oxidizedanercury. This can be catalysts (similar to
Selective Catalytic Reduction (SCR) catalyst) or

cal additives which can be added to the flue gas
r directly to the fuel.

100

Use of a ultraviolet light from a mercury lamp to
provide an excited state mercury species in flue gas,
leading to oxidation of elemental mercury.

100

Equipment used to inject chemicals into the
combustion zone or flue gas that chemically bonds
mercury to the additive which is then removed in a
particulate removal device.

100

Control of Sulfur Oxides

Circulating fluid bed and moving bed technologies
using a dry sorbent or various wet scrubber designs
that inject a wet sorbent into the scrubber.

100

Miscellaneous Control Equipment

A-180

Air

Hoods, Duct and Collection Systems
connected to Final Control Devices

Piping, headers, pumps, hoods, ducts, etc. - used to
collect air contaminants and route them to a control
device.

100

A-181

Air

‘|Stack Modifications

Construction of stacks extensions. In order to meet a
permit requirement.

100

A-182

Air

INew Stack Construction

The incremental cost difference between the stack
height required for production purposes and the stack

height required for pollution control purposes.

100
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[Media Property Description %
A 183 Air Stack Repairs Repairs made to an existing stack in order for that 100
stack to provide the same level of pollution control as
_iwas previously provided.

A-184 |Air Vapor/Liquid Recovery Equipment {Hoods or other enclosures including pxpmg and pumps 100
for Fugitive Emissions or fans used to capture fugitive emissions from
process equipment. The ¢aptured vapors are
condensed or extracted for reuse or sold as product.
A-185 JAir Vapor/Liquid Recovery Equipment [Piping, blowers, vacuum pumps, compressors, etc. - {100
(for venting to a control device) used to capture a waste gas or liquid stream and vent
to a-control device. Including those used to eliminate
emissions associated with dﬁi‘g tank trucks, rail
cars, and barges.
The incremental cost.d]

A-186 |Air Paint Spray Booth Attached to a ence - between the new paint 100
Final Control Device (Replacement
which provides increased pollution

prevention or control)

A-187 |Air Paint Spray Booth Attached to a 100
Final Control Device (New
Construction)
A-188 |Air Powder Coating System — Installed to \ 100
replace an existing paint booth.  |Coating Syste
. replaced.
A-189 |Air Powder Coating System — Ne 100
, construction .
A-190 |Air Blast Cleaning System — Connect 100

to a Control Device

Dry Cleaningt )
A-200 |Air p ed, oop technology sealed during the 60
dry cleaning sequence to eliminate solvent
1ons and minimize hazardous waste dxsposal
A-201

A-202 |Ai )- . 1 sed loop system using naphtha instead of
& ““iiperchloroethylene. ,
A unit used to collect VOC emissions in the drymg ‘|60
process.
A device that uses refrigerants to condense recovered |90
vapors to liquids. "Associated with dry cleaners,
degreasers, or recovery of solvents from cleaning
inside bulk containers or process vessels.
External structure or liner used to collect liquids 100
released from dry cleaning equipment or chemical
storage devices.

A-206 |Air Direct Coupled Solvent Delivery = [Replacement of solvent delivery systems at existing [100
Systems’ dry cleaning facilities.

A-203

A20%"

A-205 [Air

' . Wastewater Pollution Control Equipment
No. |[Media 'Propeny Description %
Solid Separation and De-watering

W-1 Water AP Separator : - {Separates oil, water, and solids by settling and skimming. {100
W-2  [Waste CPI Separator Mechanical oil, water, and solids separator. 100
water
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W-3 Waste Dissolved Air Flotation Mechanical oil, water, and solids separator. 100
water
W-4  |Waste Skimmer Hydrocarbon. 100
water
W-5 ‘Waste Decanter Used to decant hydrocarbon from process wastewater. 100
water
'W-6 Waste Belt Press, Filter Press, PlatefMechanical de-watering devices. 100
water and Frame, etc.
W-7 Water Centrifuge Separation of liquid and solid waste by centrifugal force, 100
typically a rotating drum.
'W-8 'Water Settling Basin Simple tank or basin for crav1ty se tion of suspended 100
solids.
W-9 Water Equalization Tank, sump, or headbox used o settle solids and equilibrate 100
process wastewater streams
W-10 |Water Clarifier Circular settling basins usually co: ing surface skimmers {100
and sludge remov ;rakes
W-20 [Water Chlorination 100
W-21 |Water De-chlorination 100
W-22 |Water Electrolytic Disinfection 100
W-23 [Water Ozonization 100
W-24 |Water Ultraviolet 100
W-25 |Water Mixed Oxidant Solution 100
W-30 (Water 100
‘W-31 [Water Use of activatéd carbon to remove organic water 100
ntamina;
air through wastewater to increase oxygen available {100
cterial activities that remove contaminants.
Use of large rotating discs that contain a bio-film of 100
croorganisms that promote biological purification of the
'wastewater.
Fixed bed of highly permeable media in which wastewater |100
passes through and forms a slime layer to remove
contaminants.
Artificial marsh, swamp, or pond that uses vegetation and  |100
natural microorganisms as bio-filters to remove sediment and
other pollutants.
W-37 [Water Digester Enclosed, heated tanks for treatment of sludge that is broken {100
down by bacterial action.
Other Equipment
'W-50 [Water Irrigation Equipment that is used to disburse treated wastewater 100
through irrigation on the site.
W-51 [Water Outfall Diffuser Device used to diffuse effluent discharge from an outfall. 100
W-52 [Water Activated Carbon Treatment {Use of carbon media such as coke or coal to remove 100
organics and particulate from waste water. May be used in
either fixed or fluidized beds.
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W-53  Water Oxidation Ditches and Ponds [Process of pumping air bubbles into a pond to assist in 100
oxidizing organic and mineral pollution:

W-54 |Water Filters: Sand, Gravel, Passing wastewater through a sand or gravel bed to remove |100
Microbial solids and reduce bacteria.
W-55 |Water Cheniical Precipitation Process tised to remove heavy metals from wastewater.  [100
W-56 |Water Ultra-filtration Use of semi-permeable membrane and hydrostatic pressure {100
to filter solids and high molecular weight solutes.
W-57 |Water Conveyances, Pumps, Used to segregate storm water from process water, control (100
Sumps, Tanks, Basins storm water runoff, or convey contaminated process water.

W-58 |Water Water Recycling Systems ~ [Installed systems, excluding cooling towers, that clean, 100
recycle, Or reuse wastewater or use:f water or storm
water in order to reduce the amour a facility’s discharge
or the amount of new water ‘us S

as process or make-up

W-59 |Water ‘Wastewater Treatment New wastewater treat 100
Facility/Plant wastewater generated

W-60 [Water High-Pressure Reverse ! 100

i Osinosis

W-61 |[Water  [Hydro-cyclone Vapor 100

Extraction
W-62 [Water Recycled Water Cleaning ¢t and recycle the water used ina {100
System em for cleaning contaminants from

100

W-63 |Water Chemical Oxidation

W-65 [Water Stormwater Containment 100
Systems

'W-66 |Water (100

Mechanical device used to separate oils from stormwater 100
onitori ig Equipment ‘

W-67 |Water

W-70 Used for wastewater operations control and monthly 100

reportmg requirements.

Device that conducts chemical analysis on sample streanis {100
for wastewater operations control. -
Control equipment used to adjust pH of wastewater 100
treatment components.
Device used to measure oxygen uptake or Carbon Dioxide (100
(CO,) release in wastewater treatment systems.
Structures used for the capture and control of storm water {100
and process wastewater or emergency diversion of process
material. Land nmeans only that land which is actually
occupied by the division or storage structure.

W-76 [Water Building Used for housing wastewater control and monitoring 100
equipment.
W-77 |Water ~  |De-foaming Systems Systems consisting of nozzles, pilings, spray heads, and 100

piping used to reduce surface foam.

Solid Waste Management Pollution Control Equipment
’ No. |Media Property |Description |% |
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Solid Waste Management

S-1 Land/ Stationary Mixing and Sizing [Immobile equipment used for solidification, stabilization,
‘Water Equipment grinding, etc. of self generated waste material for the 100
purpose of disposal or in-house recycling.
S-2 Land/ Decontamination Equipment |Equipment used to remove waste contamination or 100
Water residues from vehicles which leave the facility.
S-3 Land/ Solid Waste Incinerator (not  |Solid waste incinerators, feed systems, ash handling 100
Water used for energy recovery and |systems, controls, etc.
export or material recovery)
S-4 Land/ Monitoring and Control Alarms, indicators, controllers, etc., for high liquid level, (100
‘Water/ Air[Equipment pH, temperature, flow, etc. in wast treatment system
(Does not include fire alarms)
S-5 Land/ Solid Waste Treatment 100
‘Water Vessels
S-6 Land/ Secondary Containment 100
‘Water
S-7 Land/ Liners 100
Water
S-8 Land/ Leachate Collection and 100
‘Water Removal Systems
S-9 Land/ Leak Detection Systems 100
Water
S-10  |[Land/ 100
Water
S-11  |[Land/ 100
Water
g (',,undwater well or system of wells designed to 100
monitor the quality of groundwater at a waste management
unit. (e.g., detection monitoring systems, compliance
monitoring systems)
A monitoring device used to monitor or detect fugitive 100
emissions from a waste management unit or ancillary
equipment.
A pollution control method using a barrier to minimize 100
lateral migration of pollutants in soils and ground water.
‘ A groundwater remediation system used to remove or treat|100
Reme'%i;, tion System pollutants in contaminated groundwater or to contain
pollutants. (e.g., pump-and-treat systems, etc.)
S-17  |Water Injection Wells (Including Injection well, pumps, collection tanks and piping, 100
Saltwater Disposal Wells) and |pretreatment equipment, monitoring equipment, etc.
Ancillary Equipment
S-18  |Land/ Noncommercial Landfills Excavation, clay and synthetic liners, leak detection 100
Water (used for disposal of self systems, leachate collection and treatment equipment,
generated waste materials) and|monitor wells, waste hauling equipment, decontamination
Ancillary Equipment facilities, security systems, and equipment used to manage
the disposal of waste in the landfill.
S-19  |Land/ Resource Conservation Pads, structures, solid waste treatment equipment used to |100
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Water Recovery Act Containment  |meet the requirements of Subchapter O - Land Disposal
Buildings (used for storage or [Restrictions (30 TAC §335.431).
treatment of hazardous waste)

S-20  |Land/ Surface Impoundments and  [Excavation, ponds, clay and synthetic liners, leak detection|100
Water Ancdlary Equipment systems, leachate collection and treatment equipment,
-|{(Including Brine Disposal monitor wells, pumps, etc. o

Ponds)
S-21  [Land/ Waste Storage Used to Collect|{Tanks, containers and ancillary equipment such as pumps, {100
Water and/or.Store Waste Priorto  [piping, secondary containment, vent controls, etc. (e.g.,
Treatment or Disposal Resource Conservation Recovery Act Storage Tanks, 90-
Day Storage Facilities, Feed Tanks to Treatment Facxhﬁes
. etc.) ) v .
S-22  |Air Fugitive Emission Structures or equipment used? con'taiff or reduce fugitive {100
' Containment Structures emissions or releases from{¥aste management activities.
S-23  [Water Double Hulled Barge 30
S-24  |Land Composting Equipment 100
facilities.)
S-25  [Land Compost Application Equipment used toi 100
Equipment generated on-site.
S-26  {Land Vegetated Compost Sock i 100
S-27  |Air Foundry Sand Reclamation 100
Systems for Foundries
|S-28  |Air/Water/|Concrg Proce s mixed, un- poured concrete batches toreclaim 100
Land Equipm the sand d gravel for reuse and recycles the water ina
oii Control Equipment
No. Descrlptlon %
M-1 _[Boats, barges, booms, skimmers, trawls, pumps, power 100
& [units, packaging materials and containers, safety
N Stored for equipment, vacuim trailers, storage sheds, diversion
Emergencies basins, tankage, dispersants, etc.
M-2 Air/ Land High-Efficiency Particulate Arresting (HEPA) Vacuum  |100
Equipment, Negative Air Pressure Enclosures, Glove e
Bags, Personal Protection, Disposal.
_ ~|air pollutant.
M-3 Air/ Land/|Vacuum Trucks, Street " [Mobile Surface Cleaning Equipment - used exclusively to {100
Water [Sweepers and Watering control particulate matter on plant roads. (Does not include
Trucks sweepers or scrubbers used to control particulate matter
within buildings.)
M-4 Land Compactors, Barrel Crushers, |[Compactors and similar equipment used to change the 100
Balers, Shredders physical format of waste material for recycling/reuse
purposes or on-site disposal of facility-generated waste.
M-5 Land/ Air/ Distillation Recycling Systems|Used to remove hazardous content from waste solvents by |100
Water heat, vaporization, and condensation. The recycled
solvents must be reused at the facility generating the
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waste.
M-6 Land/ [Boxes, Bins, Carts, Barrels, |Collection/storage containers for source-separation of 100
Water |Storage Bunkers materials to be recycled or reused. Does not include
product storage containers or facilities.

M-8 Air/ Land/{Environmental Paving located [Paving of outdoor vehicular traffic areas in order to meet |100
Water |at Industrial Facilities or exceed an adopted environmental rule, regulation or
taw. Does not include paving of parking areas or
driveways for convenience purposes. Value of the paving
must be stated on a square foot basis with a plot plan
provided which shows the paving in question.

M-9 Air/ Land/|Sampling Equipment Equipment used to collect samples:.of exhaust gas, waste {100
Water water, soil, or other solid waste :analyzed for specific
contaminants or pollutants. ’
M-10 [|Water Dry Stack Building for Poultry|A pole-barn type structur i 100
Litter poultry litter in an envi

M-11 |Land/ Poultry Incinerator 100
Water

M-12 |Land/ Structures, Enclosures, Required in 100
‘Water Containment Areas, Pads regulationsi:”

M-13  |Air Methane Capture Equipment {Equipmen ethane generated. 100

ted waste material.
"haker Tank System, Shale 100

M-15 [Land Drilling Mud Recycling

System Shakers, Desilter, nder, & Degasser.

M-16 [Land Drilling Rig Spill Response; 100
Equipment

M-17  |Air Low NOx Combustion System|Cor 100

M-18 |Air Odor Neutrallzatlon and 100
Chemical it

M-19  |(Air 100

orﬁeters, gas chromatographs, and other analytical (100

instrumentation used specifically for detecting and
_{measuring ambient odor, either empirically or chemical
specific. '
Cathodic protection installed in order to prevent corrosion {100
of metal tanks and piping.
Equipment installed to protect fish and other aquatic 100
organisms from entrainment or impingement in an intake
cooling water structure. Equipment includes: Aquatic
Filter Barrier Systems, Fine-Mesh Traveling Intake
Screens, Fish Return Buckets, Sprays, Flow-Altering
Louvers, Fish Trough, Fish Behavioral Deterrents, and
Wetland Creation.

M-23 |Water  |Double-Walled Piping The difference between cost of single walled piping and 100
/Land the cost of double-walled piping, when the double-walled
piping is installed in order to prevent unauthorized
discharges.
M-24 |Water/  |Double-walled Tanks The difference between cost of single walled tanks and the {100
Land cost of double-walled tanks, when the double-walled tanks

are installed in order to prevent unauthorized discharges.

Equipment Located at Service Stations
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No. [Media |Property _ Description %
Spill and Overfill Prevention Equipment
T-1 [Water Tight Fill Fittings Liquid tight connections between the delivery hose and  [100
fill pipe.
T-2 |Water Spill Containers Spill containment manholes equipped with either a 100
bottom drain valve to return liquids to the tank, or a hand
y pump for liquid removal.
T-3 |[Water Automatic Shut-off Valves Flapper valves installed in the fill pipe to automatically  [100
. , |stop the flow of product. ) .
T-4 [Water Overfill Alarms External signaling device attached to an automatic tank  [100
gauging system. :
T-5 [Water Vent Restriction Devices Float vent valves or ball float valves to prevent backflow [100
through vents.
Secondary Containmen
T-11 |Water Double-walled Tanks 100
T-12 {Water Double-walled Piping 100 |
T-13 |Water Tank Top Sumps 100
T-14 |Water Under Dispenser Sumps 100
T-15 [Water ( 100
T-16 |[Land/ concrete paving located above underground 100
' Water tanks. The use determination value is limited to
P !
yg installed at the Service Station. This item only
applies to Service Stations.
Deteﬁgion for Tanks and Piping
T-214 . |Automatic T " |Includes tank gauging probe and control console. 100 -
T-22 Groundwater Observation wells located inside the tank excavation or |100
[Monitoring monitoring wells located outside the tank excavation.
T-23 {Water Liquid sensors or hydrostatic monitoring systems 100
installed in the interstitial space for tanks or piping.
T-24 [Water Devices installed at the pump that are designed to detect {100
leaks in underground piping. Mechanical and electronic
Vi , devices are acceptable.
T-25 (Water Under Pump Check Valve Valve installed to prevent back flow in the fuel 100
dispensing line. This dévice is only used on suction pump
. piping systems.
T-26 |Water Tightness Testing Equipment [Equipment purchased to comply with tank and/or piping (100
tightness testing requirements.
Cathodic Protection
T-30 {Water Isolation Fittings Dielectric bushings and fittings to separate underground {100
‘ piping from above ground tanks and piping.
T-31 [Water Sacrificial Anodes Magnesium or zinc anodes packaged in low resistivity 100
back{fill to provide galvanic protection.
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T-32 (Water Dielectric Coatings Factory installed coal-tar epoxies, enamels, fiberglass 100
reinforced plastic, or urethanes on tanks and/or piping.
Field installed coatings limited to exposed threads,
fittings, and damaged surface areas.

Emissions Control Equipment

T-40 [Air Stage I or Stage II Vapor Includes pressure/vacuum vent relief valves, vapor return (100
Recovery piping, stage 2 nozzles, coaxial hoses, vapor processing
units, and vacuum-assist units. Used for motor vehicle
fuel dispensing facilities. Does not include fuel delivery
components of fuel dispensing unit.

£
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Part B
Part B of the Equipment and Categories List is a list of the pollution control property categories set forth in
§11.31(k) of the Texas Tax Code. These categories are described in generic terms without the use of brand names or
trademarks. Property used solely for product collection or for production purposes is not eligible for a positive use
determination. The pollution control percentage for this equipment is listed as a “V>, for variable, and must be
calculated on an application specific basis. Applicants should first view Part A of the Equipment and Categories
List to see if their equipment is already on that list. Part B is a list adopted under TTC, §11.31(m).

iNo. |Property %
B-1 |Coal Cleaning or Refining Facilities , \Y
B-2 |Atmospheric or Pressurized and Bubbling or Circulating Fluidized Bed Comb v
Gasification Fluidized Bed Combustion Combined Cycle Systems
B-3  [Ultra-Supercritical Pulverized Coal Boilers \Y
B-4 |Flue Gas Recirculation Components v
B-5 |Syngas Purification Systems and Gas-Cleanup Units v
B-6 [Enhanced Heat Recovery Systems )\
B-7 |{Exhaust Heat Recovery Boilers vV
B-8 [Heat Recovery Steam Generators \
B-9 [Super heaters and Evaporators \
B-10 |Enhanced Steam Turbine Systems v
B-11 |Methanation )
B-12 |Coal Combustion or Gasification By-product and Co-product H v
Facilities
B-13 )\
B-14 \Y%
B-15 |Oxy-Fuel Combustlon Tech A"
Emission Conversion
Cryogenic Technology
B-16 |If the United States Envir | Protection ‘ i i \
carbon dioxide 45 a pollu 1
to capture carbon dioxid
this state
v
capture, abate, or monitor nitrogen oxides, volatile organic | V
rbon monoxide, or any criteria pollutant.

“may be added to the list only if there is compelling evidence to support the
conclusion that the ite vides pollution control benefits and a justifiable pollution control percentage

is calculable.

(2) An item may be removed from the list only if there is compelling evidence to support
the conclusion that the item does not render pollution control benefits.

§17.15. Review Standards.

(a) The Decision Flow Chart shall be used for each item of [pollution control] property or
process, submitted in a non-Tier [V use determination application to determine whether the particular
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item will qualify as pollution control property. The executive director shall apply the standards in the
Decision Flow Chart when acting on a non-Tier IV use determination application.
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Figure: 30 TAC §17.15(a)

Figure: 30 TAC §17.15(a) Decision Flow Chart
Applicants must use this flowchart for each piece of equipment or process. In order for a piece of equipment or process to
be eligible for a positive uge detetmination the item must generate “yes” answers to the questions asked in boxes 3 and 5.
ECL means the Equipment and Categoties List adapted under Texas Tax Code, §11.31().

Prepate a list of equipmenty
processes considered tobe

pollution control propeitiy
1
“l' Prepate a
Run each piece of Tier I1I
equipment or process application.
through the flowchartt 10
separatelyy.
2

5 an adopled™

environmental rule or

regulation being met?
3 )

Located on S
Part & of
The ECL?
9

Does the
/' equipment
» provide a
production or
\ safety benefit?,

Mot
eligible
4
s there am™>_
emrirbnmental'

benefit at the site? .

No

No ¥
/ g k4
g Is the equipment Yes | Prepare a
Isthe property™ listed on Pﬁ.t’t & ofthe ~ Tier I
iy el
listed oti Patt B of — ElelL Appl;; atiofy

the ECL?
)

¥ Yes
UsethePart B Prepare a Tier 11
Detision Flow applicationif the
Chart 17.15(b) equipment used wholly
3 for pollution control.
13

Bozxes 2 through 5 ate used to detetmine if the property is pollution conttol propetty. Boxes 6 through 13 are used to

determine the percentage of the use détermination.
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Where:

- Prepare a list of all property that is considered to be pollution control property.

. Process each item on the list through the flow chart separately.

. Determine the specific state, local, or federal env1ronmenta1re=ru1at1on rulé or law that
is being met or exceeded by “the use of'this property.

. Determine the environmental benefit that this property provides at the site’ where it is
installed. ‘

- Determine if the property is listed on Part B ofthe ECL

. Determine if the equipment is only partly used for pollution control. If it is used only

partly, and i§ not listed on Part & of the Equipment and Categories List (ECL), then'a
Tier III application must be filed and the partial determmatwn calculatmn detailed in
§17,17 Partial D eterminations must be used.

. Ifthe equipmment is listed in Part & on the ECL, determine the reference riumber for that
item. Include all squipmiert for the projsctin a single list that i 15 included with the
application

. If'the equipment is not-in Part A on the list prepare a Tier [Lapplication,

(b) For applications containing only property lo¢ated in Part B of the figur 17 14(a) of this
title (relating to Equipment and Categories List), the:P used for each
item or process to determine whether the particular item ol property. The
executive director shall apply the standards in the Part B jon Flow Chart when acting on an
application containing only property which i Bquipment and Categories List.
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Figure: 30 TAC §17.15(b)
PART B DECISION FLOW CHART
For Applications Containing Only Equipment listed ih Patt B on the
Equipment &nd Categoties List

Piepare & list-of squipment ot processes subinifted fir consideration as pollution control property

¥
Run gdch piece of propetty thitugh the flow chart separately

.

“Does the property

Fall tindsr otie of the
sategories listed in Part B
Ot the Eqmpment and )

. ND» ‘Use the DecisionFlow Chart
_ ¥ locatedm§1? 15(a)-

Is thiete an
environtental benefit at
the site?

2

k3

Was this equipment
installsdin otdet tomeet or
exceéd an adopted envirdnrmental
-nyle or regulation?

This equipment is not eligible
for'd positive determination

Prepare a property description. Since the use determination percentage'is-considered 15 be
application-specific, you niust provids an explanahon of hiow the percentagewas calculaied

Whete:

1. Ditérmine if the property is listed in Patt B oni the Equipment atid Categories List. If not, then
use the Decision Flow Chart located in §17.13(a).

2 Is there an environmental benefit at the site? Ifthe answer is no then the property is not eligible
for a positive use detesmination.

3. Determine if the equipment was instelled in orderto meet or exceed an adopted environmental
rule ot regulition. If the answer is no then the property isnot ehgib le for a positive use
determination.
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§17.17. Partial Determinations.

(a) A partial determination must be requested for all property that is either not on Part A of the
Equipment and Categories List located in §17.14(a) of this title (relating to Equipment and Categories
List) or does not fully satisfy the requirements for a 100% positive use_determination under this chapter.
In order to calculate a partial determination percentage for pollution control property submitted in a Tier
I'V application, the cost analysis procedure described in subsection (d) of this section must be used. For all
other property for which a partial use determination is sought, the cost analysis procedure described in
subsection (b) of this section must be used.

(b) Consistent with subsection (a) of this section, the following caléulation (cost analysis
procedure) must be used to determine the creditable partial percenta property submitted in a non-
Tier-1V application: ,

Figure 30 TAC §17.17(b)

reasonable method for determ1 ng the use determmatlon percentage. It is the responsibility of the
executive director t ew the . proposed method and make the final determination.

(e) If the cost i lysis procedure or the method accepted by the executive director under
subsection (d) of this section produces a negative number or a zero, the property is not eligible for a
positive use determination.

§17.20. Application Fees.

(a) Fees shall be remitted with each application for a use determination as required in paragraphs
(1) - (4) of this subsection.
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(1) Tier I Application--A $150 fee shall be charged for applications for property that is
located in the figure in §17.14(a) of this title (relating to Equipment and Categories List), as long as the
application seeks no variance from that use determination.

(2) Tier II Application--A $1,000 fee shall be charged fbr applications for property that is
used wholly for the control of air, water, and/or land pollution, but not in the figure in §17.14(a) of this
title (relating to Equipment and Categones List).

(3) Tier III Application--A $2,500 fee shall be charged for applications for property used
partially for the control of air, water, and/or land pollution.

(4) Tier IV Application--A $500 fee shall be charged for app11cat1ons containing only
property which is located in Part B of the figure in §17.14(a) of this title (relating to Equipment and
Categories List). ;

(b) Fees shall be forfeited for applications for us
§17.12(2) of this title (relating to Application Revie
insufficient fee will receive a deficiency notice in ac
title. The fee must be remitted with the response to.t
deemed administratively complete.

ay appeal a determination by the executive director. The followmg
persons may app nation issued by the executive director:

(A) the applicant seeking a use determination; and

(B) the chief appraiser of the appraisal district for the county in which
the property for which a use determination is sought is located.

(b) Form and timing of appeal. An appeal must be in writing and be filed by United States mail,
facsimile, or hand delivery with the chief clerk of the commission within 20 days after the receipt of the
executive director's determination letter. A person is presumed to have been notified on the third regular
business day after the date the notice of the executive directors action is mailed by first class mail. If an
appeal meeting the requirements of this subsection is not filed within the time period specified, the
executive director's use determination is final. An appeal filed under this subchapter must:
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(1) provide the name, address, and daytime telephone number of the person who files the
appeal;

(2) give the name and address of the entity to which the use determination was issued;

(3) provide the use determination application number for the application for which the
use determination was issued;

(4) request commission consideration of the use determination; and

(5) explain the basis for the appeal.

(c) Appeal processing. The chief clerk shall:

peal;

(1) deliver or mail to the executive director a copy:of the ap 2

(2) deliver or mail a copy of the appeal
chief appraiser or to the chief appraiser j

(3) schedule the appeal for consideratio
meeting for which adequate notice can be given.

(d) Action by the commission.

(1) The person seeking the ?rm appraiser may testify at the
commission meeting at which the appeal is considered. "

(1) If the
tor shall:

ew technical review of the application which includes an evaluation of
ing the commission meeting; and

(B) upon completion of the technical review, issue a new determination.
A copy of the new determination shall be mailed to both the applicant and the chief appraiser of the
county in which the property is located.

(2) A new determination by the executive director may be appealed to the commission in
the manner provided by this subchapter.

() Withdrawn appeals. An appeal may be withdrawn by the éntity who requested the appeal. The

withdrawal must be in writing, and give the name, address, and daytime telephone number of the person
who files the withdrawal and the withdrawal shall indicate the identification number of the use
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determination. The withdrawal must be filed by United States mail, facsimile, or hand delivery with the
chief clerk of the commission.
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Texas Tax Code § 11.31. POLLUTION CONTROL PROPERTY.

(a) A person is entitled to an exemption from taxation of all or part of real and personal property that
the person owns and that is used wholly or partly as a facility, device, or method for the control of air,
water, or land pollution. A person is not entitled to an exemption from taxation under this section solely
on the basis that the person manufactures or produces a product or provides a service that prevents,
monitors, controls, or reduces air, water, or land pollution. Property used for residential purposes, or for
recreational, park, or scenic uses as defined by Section 23.81, is ineligible for an exemption under this
section.

(b) In this section, "facility, device, or method for the control of air, watery.or land pollution” means
land that is acquired after January 1, 1994, or any structure, building, in ation, ‘excavation, machinery,
equipment, or device, and any attachment or addition to or reconstru replacement, or improvement
of that property, that is used, constructed, acquired, or installed Wh"Q)H/;‘ or partly to meet or exceed rules or

subdivision of this state for the prevention, monitoring,
pollution. This section does not apply to a motor vehicle.

I'present in a
ral Resource

©) In applying for an exemption under this sect
. permit application or permit exemption request to the exe
Conservation Commission information detailing:

(1) the anticipated environmental
for the control of air, water, or land pollution;":
(2) the estimated cost of the pollution ¢

es property that is not used wholly
¢ exemption shall also present such

of whether the facility, device, or method is used wholly or partly to
‘ the proportion of the property that is pollution control property. The
executive director shall, send a copy of the letter by regular mail to the chief appraiser of the appraisal
district for the county in Wwhich the property is located.

(e) Not later than the 20th day after the date of receipt of the letter issued by the executive director,
the person seeking the exemption or the chief appraiser may appeal the executive director's determination
to the Texas Natural Resource Conservation Commission. The commission shall consider the appeal at
the next regularly scheduled meeting of the commission for which adequate notice may be given. The
person seeking the determination and the chief appraiser may testify at the meeting. The commission may
remand the matter to the executive director for a new determination or deny the appeal and affirm the
executive director's determination. On issuance of a new determination, the executive director shall issue
a letter to the person seeking the determination and provide a copy to the chief appraiser as provided by
Subsection (d). A new determination of the executive director may be appealed to the commission in the
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manner provided by this subsection. A proceeding under this subsection is not a contested case for
purposes of Chapter 2001, Government Code.

@ The commission may charge a person seeking a determination that property is pollution control
property an additional fee not to exceed its administrative costs for processmg the 1nf0rmat10n making
the determination, and issuing the letter required by this section.

(2 The commission shall adopt rules to implement this section. Rules adopted under this section
must:

(1) establish specific standards for considering applications for determinations;

(2) be sufficiently specific to ensure that determinations are equal and uniform; and

(3) allow for determinations that distinguish the proportion of j perty “that is' used to control,
monitor, prevent, or reduce pollution from the proportion of prope. . is used to produce goods or
services.

(h) The executive director may not make a determination’th t pt i ion contro] property
unless the property meets the standards established under r

@ A person seeking an exemption under this sgé ?N ’gf a copy of
the letter issued by the executive director of the Texas Natm;; ‘
Subsection (d) determining that the facility, device, or m
control property. The chief appraiser sha

conclusive evidence that the facility, devi
property.

o
3 used wholly or partly as pollutlon
ination by the executive director as
olly or partly as pollution control

r circulating fluidized bed combustion systems and
gasificati mbined cycle systems;

ems and gas cleanup units;
Systems

2

(10) enhanced stg;
(11) methanatiof;
(12) coal combustion or gasification byproduct and coproduct handling, storage or treatment
facilities;

(13) biomass cofiring storage, distribution, and firing systems;

(14) coal cleaning or drying processes, such as coal drying/moisture reduction, air jigging,
precombustion decarbonization, and coal flow balancing technology;

(15) oxy-fuel combustion technology, amine or chilled ammonia scrubbing, fuel or emission
conversion through the use of catalysts, enhanced scrubbing technology, modified combustion technology
such as chemical looping, and cryogenic technology;

turbine systems;

Page 54 of 55 January 2008



(16) if the United States Environmental Protection Agency adopts a final rule or regulation
regulating carbon dioxide as a pollutant, property that is used, constructed, acquired, or installed wholly
or partly to capture carbon dioxide from an anthropogenic source in this state that is geologically
sequestered in this state;

(17) fuel cells generating electricity using hydrogen derived from coal, biomass, petroleum coke,
or solid waste; and

(18) any other equipment designed to prevent, capture, abate, or monitor nitrogen oxides, volatile
organic compounds, particulate matter, mercury, carbon monoxide, or any criteria pollutant.

(D) The Texas Commission on Environmental Quality by rule shall update the list adopted under
Subsection (k) at least once every three years. An item may be removed fromiithe list if the commission
finds compelling evidence to support the conclusion that the item doegmnot provide pollution control
benefits.

the application is used wholly or partly as a facﬂlty, dev1ce o
pollution and shall take the actions that are in the event such a determmatxon 1s

after January 1, 1994

- (c) This section does not authorize the exemption from ad valorem taxation of real or personal
property that was subject to a tax abatement agreement executed before January 1, 1994.
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