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Re: Appeal of Executive Dircetor’s Negative Use Determination Regarding
Mizuho Corporate Bank MIHCB (USA)'s Application No, 8262
TCEQ Docket No. 2010-0252-MIS-U

Dear Mr. Trobman:

On July 2, 2010, your office requested the filing of logal bricfs or responses in
the above-referenced matter. Mizuho Corporate Bank MHCB (USA) (“MHCB™) was
required 10 file its veply brief with the Chiel Clerk’s Office on or before 5:00 P.M. on
Friday, July 30, 2070.

The administrative assistant responsible [or the {iling of the reply brief on behall
ol MHCB inadvertently failed to fax the reply brief to the Chief Clerk’s office on July
30,2010 as intended. The reply brief, however, was laxed to all of the interested parties
(including Texas Corunission on Enyironmental Quality stafT) on July 30, 2010, sce the
altached facsimile and confirmation. The reply briel’ was sent by Federal Express to the
Chiel Clerk’s otfice on July 30, 2010, arriving on August 2, 2010,

MHCB should not be punished for the iadverlent administralive oversight,

None ol the interesied partics were prejudiced and all of the counsel of record received
the reply briel an July 30, 2010,

For the aforementioned reasons, MHCB requests thar the date [or the Gling of
its reply briel be extended (0 August 2, 2010.
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August 4, 2010
Page 2

I you have any questions w (he interim, please comact me,

Very truly yours,

Muark L. Farlcy
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Kimberley M, Vercher
el 713.276.7683
kim.vercher@pillsburylaw.com

July 30, 2010

Docket

Clerk

TCEQ Office of Chief Clerk MC 105
12100 Park 35 Circle, Bldg. I

Austin,

Texas 78753

Re:  TCEQ Docket No. 2010-0252-MIS-U; Appeal of Executive Director's

Positive Use Determination Regarding Mizuho Corporate Bank MIICB
(USA)'s Application No. 8262, Before the Texas Commission on
Environmental Quality

Dear Docket Clerl:

matter.

‘;‘»

Enclosed please find the following document for filing in the above-referenced

MHCB (USA) LEASING & FINANCE CORPORATION'S REPLY TO THI:
EXECUTIVE DIRECTOR'S RESPONSE TO MICB (USA) LEASING &
FINANCE CORPORATION’S APPEAL OF ThHE EXECUTIVE DIRECTOR’S
NEGATIVE USE DETERMINATION FOR APPLICATION NO. 8262

I have also enclosed the required seven (7) copies for the Chicl Clerk. | have also

enclosed and additional copy for file-stamping and return to my office in the self-addressed
stamped envelope.

Thank you for your attention to this mattar,

Very truly yours,

on

Kimberley

ap, fachtn)

. Vercher

Legal Assistam 1o Mark Farley

Enclosure
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July 30, 2010
Pape 2
ce:

Ryan T. Miller

Assistant General Counyel
P.O. Box 920975

Houston, Texas 77292-0975
Fax: 713-957-5219

Susana M, Hildebeand, PR,
Chicf Engineer’s Oflice, MC 168
P.O. Box 13087

Austn, Texas 78711

Fax: 512-239-6188

Chance Goodwin

TCEQ Chief Engineer’s Office,
MC 168

P.0. Box 13087

Austin, Texas 7871 ]

Fax: 512-239-6188

Minor Hilbs

TCEQ Chief Engineer’s Office,
MC 168

P.0, Box 13087

Austin, Texus 78711

Fax: 512-239-1794

www Dillsbiurylow.com

Roberl Marlinez

TCEQ Environmenlal Law Division,
MC 173

P.O. Box 15087

Austin, Texas 78711

Fax: 512-239-0606

Blas Coy

TCEQ Olfice of Public Jnterest
Counsel, MC 103

P.O. Box 13087

Austin, Texas 78711

Fax: 512-239-6377

Bridget Bohac

TCEQ Office of Public Assistance,
MC 108

P.O. Box 13087

Austin, Texas 7871

Fax: 512-239-4007

Kyle ) ueas

TCEQ Alternative Dispute Resolution

Program, M 222
P.O. Box 13087
Austin, Texas 78711
Tax: 5]2-239-4015
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TCEQ DOCKET No. 2010-0252-M1S8-U

APPEAL OF EXECUTIVE § BEFORE THE TEXAS COMMISSION
DIRECTOR'S NEGATIVE USE § ON ENVIRONMENTAL QUALITY
DETERMINATION REGARDING §

MIZUHO CORPORATE BANK §

MHCRB (USAY' S APPLICATION NO. §

8262 §

MHCE (USA) LEASING & FINANCE CORPORATIONS REPLY 10 THE
EXECUTIVE DIRECTOR’S RESPONSE TO MHUCE (USA) LEASING & FINANCE,
CORPORATION’S APPEAL OF THE EXECUTIVE DIRECTOR’S NEGATIVE USE
DETERMINATION FOR APPLICATION NO. 8262

MHCB (USA) Leasing & Finance Corporation (“Micuho Corporate Bank MIICD (USA)” or
“MHCB”) files this reply 10 the Executive Dircetor of the Texas Commission on Environmenlal
Quality (the “Commission™ or “TCEQ”) response 10 the appeal of the Execulive Direclor's
negative use determination for Application No, $262.

For the reasons set forth below, MHCB respectfully requests that the Commission remand the
negative use determination issued in connection with Application No. 8262 to the Exccutive
Director for issuance of a positive use determination, Alternatively, MHCB requests that the

Commission remand the negative use determination to the Executive Dircctor [or consideration
of the economic impact of such a determination,

L. PROCEDURAL AND FACTUAL BACKGROUND

A. Use Determination for Application No., 8262

Sunrise Chemical LLC (“Sunrise Chemical™ owns and operates a facility located in
Pasadena, Texas.! Sunrige Chemica) manulactures ethylidene norborne (“IENB”) that is used as
a feedstoek in the production of cerlain types of rubber.® Sunrise Chemical cwrrently is a joint
venture between Nisscki Chemical Texas, Ine. (“Nisseki™) and Sanam Corporation (“Sanam™).”

In Junuary 2004, Sunrise Chemical sold and then leascd back onc of its ENB units
(ENB2), including the associated pollution control equipment, to MHCB." Sunrisc Chemical
entered into this structured financial transaction to generate funds 1o allow Nisseki and Sanam (o
buy-out another original member of the joint venture.” When the agrecment was executed,

Churney ALT, 2 (Attached as MIMCB Ex, AL).
ld, g 3.

1d.

Id at g4,

> 1d.

E
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MHCB besame the owner of ENB2 and was therefore liable for the property taxes assveiatd
with the cquipment.®

On February 2, 2005, Sunrise Chemical submitted an application 1o TCEQ for a use
determination for the pollution control property associated with ENB2. Sunrise Chernical
submitted the application in itg own name based upon a misundersianding of the Texas Tax Code
and TCEQ’s rules,® On February 23, 2005, the Executive Director issued a 100% use
determination for the pollution control property associated with ENB2,

After receiving the 100% use determination in 2005, the Hamis County Appraisal District
(“HCAD™) created a pallution control property account in Sunrise Chemicals’ nare, but the
pollution control exemption has never been applied to offsct taxes due,'”

On Deceraber 2, 2009, TCEQ was asked Lo correct the use determination to reflect
MHCB’s ownership,''  On December 3, 2009, the Exccutive Dircctor reissued the use
delerraination in MIICT’s name.

On February 15, 2010, HCAD requested that the Comunission reopen or reconsider the
Execytive Dicector’s positive use determination for Application No. 8262."% On Aprl 28, 2010,
the Commission considered HCAD's appeal, ordered that the Executive Director’s positive uge
determinalion be set aside, and remanded the matter back to the Exccutive Director for the
issuance of @ new use determination,

On May 25, 2010, the Executive Director issued a negative use determination for
Application No. 8262."" On June 18, 2010, MHCB requested that the Commission remand the
negative use determination to the Executive Director for issuance of a positive use
determination,'®

" Sunvise Chemieal re-purhased ENB2 [rom MHCB in January 2010. /d aty9.

" See Application for Use Detennination, daied Febrasry 2, 2005 (Arashed as MHCH Ex, B,).

¥ Charney AfF. ¥ 6 (Attached ns MHCR Ex. A.).

" See \se Delermination, dated February 23, 2005 (Attached as MHCE Ex. C),

® Charney Aff. § 7 (Attached as MHCB Ex. AL).

' See Reissucd Use Detertmindtion ond Trunsmillal Leter, dated December 3, 2000 (Attached ps MHCB Ex, D).
7

" Sce Leter frorm Ryan T, Miller, Assistant General Counsel, Office of General Counsel, Hurris Counly Appraisal
District, to LaDonna Castanuela, Chief Clerk, Texar Commissian on Environmental Quality (Feb, 15, 2010)
(Attached ss MHCRE Ex. E).

See Commission Quder in “Appeal fled by [Harris County Agpraisal District with regard ta the positive use
determination issued by the Executive Director to Misuho Corporate Bank MHCH (USA)", TCEQ Docket No.
2010-0252-MIS-1J; Use Determination No, 8262 (May 3, 2010) (Altached us MHCB Ex, I).

3 S¢e Negalive Use Determinotion, dated May 25, 2010 (Attached as MHCB Ex. G).

See Leuer from Mark L. Farley, to Lalonpa Castanyela, Chist Clerk, Texas Comimigsion an Environmental
Quality (Junc 16, 2010) (Attached as MHCB Ex. H).

I
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13, Response Briefs

On June 20, 2010, the Executive Director, the Office of Public Imerest Counsel, and
HCAD filed response briefs.'”

The Exccutive Director and the Office of Public Interest Counsel argue that MHCB is
ineligible for the pollution control propertly exemption because it was providing “services” to
Sunrise Chemical,'® This arguiment has no factual support. There simply s no basis to assert
that MHCRB was providing services 1o Sunrise Chemieal. See § 11LA, infree.

The Office of Public Interest Covnsel also argucs that the Exceutive Dircetor’s Failure 10
review the potential economic consequences of issuing the negative use determinalion were
proper. P [Jowever, dwing the April 28, 2010 hearing before the Commission, two of (he
Commissioners specifically questioned the potential economic consequences of issuing negative
wse detenminations to applicants in similar situations to MHCB. Seq § 1113, infra.

HCAD merely referred the Commission to the prior record, so no reply is required, >’
1. MHCB IS ENTITLED TO THE POSITIVE USE DETERMINATION

MHCB is entitled to a positive use determination for Application No. 8262. MHCB met
all of requirements contained in both Section 11.31(a) of the Texas Tax Code which provides the
exemnption and TCEQ’s implementing rules. Furthermore, the exclusion for “services” in the
statue does not apply to MHCR,

A, MIHCB Is Not Providing o Serviee to Sunrise Chenrical

There is no factual basis for the assertion that MHCRB is ineligible for the exemption
because it was providing “services” 1o Sunrise Chemical. The relevant slatulory exclusion
provides as follows: “A person is not entitled (0 an exemption from taxaton under this section
solety on the basis that the person manufactures or produces a product or provides a service that

7 See Exeoutive Dirsclor's Response 1o Mizuho Gomurale Bank’s Appeal of the Exceeuti v Direstor’s Nepative Use
Detenpinuion, TCEQ Docker No. 2010-0252-MIS-U, Ust Determination No, 8262 (Tuly 20, 201 0) (Atwched as
MHCR Ex. I); Qffice o Public Interest Counsel’s Response by Appenalof Positive Use Detenmisation, TCEQ
Doclcet Na, 2010-0252-M18-U, Use Determinatian No. §262 (July 20, 2010) (Auached as MIICE Ex. J): Tlarris
County Apluaisn) Ristriel’s Respaonse Brief fo the June 16,2010 Appenl by Mizuho Carporate Bank MHCB
(USA), TCEQ Docket No. 2010-0252-M1S-U, Use Determinetion Na. 8262 (July 20, 2010) (Arached ag MIHCB
Ex. K),
See Execytive Direcinr’s Response to Mizuho Corporate Baple’s Anpenl of the Execyrive Dircctor's Nopative |se
Determination, TCEQ Docket No. 2010-0252-M1S-1), Use Determination Neo. 8262, p. § (July 20,2010)
(Attached as MHCB Ex, I); Qffice of Public Interest Coungel's Respongs to Appeal of Positive Use
Reterminnion, TCEQ Docket No. 2010-0252-MIS-U, Use Determination No. 8262, p. 3-4 (July 20, 2010)
(Adached ags MHCR Ex, J).
Qtfice o Public Tnterest Conngs!’s Response Jo Appeal of Positive (se [etermination. TCIQ Docker No, 2010-
0252-MIS-U, Uge Delermination No. 8262, p. 4-5 (July 20, 2010) (Atrached us MHCB Ex. I).
¥ Uarrls, County Appraisal Distriots Response Brieftu the June 16, 2010 Appeal by Mizulo Cor
M A), TCEQ Dovket No. 2010-0252-MI15-1, Use Delerinination Ne, 8267, p. 2-3 (July 2
(Attac as MHCB Ex. K),

-

yrite BBank
2010)
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prevents, monitors, controls, or reduces air, water, or land pollution,™' For (his exclusion
to apply, MHCB would have had to provide a “service” thal “prevents, monitors, controls, or
reduces air, water, or land pollution,” which it did not.

The pollution control property at issue was the subject of & Master Equipment Lease
between MHCB and Sunrise Chemical.*® The Master Equipment Lease was a lease under the
Uniform Commercial Code (“UCC”), Chapter 2A-Leases. Article 2A is intended to codify “the
law with respect to leases of goods.” Importanily, the UCC only governs contracts related 10
the sale or Jeasing of goods, not contracts for services.’

Accordingly, there simply is no basis to assert that the lease between MHCB and Sunrise
Chemical represented a contract for services, MHCB did not operate the equipment.” Tt did not
inspect the equipment.™ Tt did not maintain the equipment*’ Tt perlormed no services.™ The
transaction between MHCB and Sunrise simply related to the lease of poods.

Furthemmore, there 1s no basis (o agsart that the lease between MHCB and Sunrise
Cherical represented a contract for a “service that prevents, monitors, controls, or reduces ar,
water, or Jand pollution.” The lease was merely a structured financial transaction used 10
generate funds.

Instead, as outlined in TCEQ's guidance document regarding the pollution control
property exemption, the exclusion cited by the Executive Director and the Office of Public
Interest Counsel is intended to cover situations where an entity is operating pollution control
equipment and then contracts with other parties to manage their waste streams (¢.g., 4
commercial hazardous waste incinerator or a waste water reatment plant).®® Those situations are
quite different from MHCB’s situation where an entity conveys a legal interest to another party
to have possession and use of fixed equipment that camprise a chemical manufacturing process
unit as part of a structured financial trangaction. Unlike the examples in TCEQ’s guidance
document, MIICB is not in the business of providing pollution control services or leasing
pollution control equipment.

The Exccutive Divector argues that it has consistently interpreted TEX. TAX CoDE §
11.31(a) and TCEQ's implementing rules to prohibit MHCR and similarly situated lussors from
receiving a positive use delermination and ejtes a response to a public information request as

M Tex, TAX CODE § 11.31(a) (emphasis added).

7 See Chamney AfT. ¥ 4 (Anached as MFICB Ex. A.),

 See TEX. BUS. AND COM. COIE § 2A,101 cmt. (emphasis added).

* See id, : '

* See Chamey AfL. 15 (Anached as MHCB Ex. A.).

* Sew id

M See id.

W e id

¥ See TEX, COMM'N ON ENV'T CONTROL, PROPERTY-TAX EXEMPTIONS FOK POLLUTION CONTROL PROPERTY,
DRAFT RG 487 (2009),

1
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support.’® The response to the public information request does not contain sufficient information
to reply to the Executive Director’s assertion, but the Commission should note thal some
applications contaimng the words “lease” or “leased” in the property description field were
jpranted positive use determinations.

Lastly, the clear intent of the statute is to provide tax incentives to companies required by
environmental regulations to make large investments in pollution control equipment in Texas.”!
Sunrise Chemical is the classic example of such a company. Sunrisc Chemical was required by
environmental regulations to make large investments in pollution control property during the
construction of and for the operation of ENBZ,

In January 2004, Sunxise Chemical sold and then leased back ENB2, including the
assoclated pollution cantrol equipment, to MHCB. According to the terms of the Master
Equipment L.case, Sunrise Chemical inderonified MIICB for property taxcs,” To deny a
positive use determinalion w MHCB is to in effect deny a positive use determination to Sunrise
Chemical, the company (he statue was designed to incentivize. Sunrise Chemical should not be
denied the benefit of the pollution control equipment exemption merely because it chose to enter
into a structured financial transaction with MHCB.

B. The Executive Director Should Haye Considered Kconomic Consequences
During Its Review of Application No. 8262

As discussed above, during the April 28, 2010 hearing before the Commission, two of the
Commissioners specifically questioned the potential economic consequences of issuing negative
use determinatjons to applicants in simjlar situations to MHCB, Although the Commission’s
rules do not require the Executive Director to determine the econornic impact of a positive or
negative use determination, the rules also do not prohibit such a review. Accordingly, the
Executive Divector should have considered the ceonomic consequences during its review of
Application No, 8262,

.  CONCLUSION

For the aforementioned reasons, MHCB is entitled to the pollution control Property
excmplion provided by Section 11.31 of the Texas Tax Code. Accordingly, MHCB respectfully
requests that the Commission remand the negative use determination issued in connection with
Application No. 8262 to the Executive Director for issuance of a positive use delermination.
Alternatively, MHCB requests that the Commigsion remand the negative use determination Lo
the Executive Director for consideration of the economic impact of such a determination,

* See [xecutive Directo)’s Resoonse to Mizuho Gomorate Banke's Appeal of the Execulive Dircclor's Nepal|
Retermingtjon, TCEQ Dockel No. 2010-0252-MIS-1/, Use Delermination No. 8262, 2. 5 (July 20, 2010)
(Altached as MHCR Ex. 1).

* HousE COMM, ON WAYS AND MEANS, BILL ANALYSIS, Tex, HL, 1920, 73rd Lep., R.S, (1993),

7 See Chomoy AL 4 S (Atached us MEICB Bx, A).
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Respectiully subminted,

Al OAi

Tlank L. x;e?_/&m/

Mark L. Farley

Pillsbury Winthrop Shaw Pittman LLP
State Bar No, 24014650

909 Fannin Strect, Suite 2000
Houstan, Texas 77010

Telephone: 713.276,7613

Facsimile: 281.582.7807

Allorney for MIICD (USA) Leasing &
Finance Corporation

AN0SHATORV)
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CERTIFICATE OF SERVICE

[ certify that on d']ldoﬁ, 2010, MHCB (USA) Leasing & Finance Corporalion’s Reply (o the
Executive Director’s Response 10 MHCB (USA) Leasing & Finance Corporation’s Appeal of the
Executive Director’s Negative Use Determination for Application No, 8262 was filed with the
Texas Commission on Environmental Quality’s Office of the Chief Clerk, and 4 complete copy
was transmitted by certified mail, return receipt requested or electronic mail (o al) persons on e

attached mailing list.
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Mark L. Turley

Pillsbury Winthrop Shaw Pittman L.IP
Stale Bar No. 24014650

909 Farmnin Streel, Sujte 2000
Houston, Texas 77010

Telephone: 713.276.7615

Facsiraile: 281.582.7807
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Mailing List

Mizuho Corporate Bank MHCB (USA)
Use Determination No. 8262, TCEQ Docket No. 20[0-0252-M18-U

Ryan T, Miller

Assistanl General Counsel
P.0O. Box 920975

Houston, Texas 77292-0978

Susana M. Hildebrancd, P.I,
Chief Engineer's Office, MC 168
PO, Bax 13087

Austin, Texas 78711

Chance Goodin '
TCEQ Chief Engineer’s Office,
MC 168

P.O. Box 13087

Austin, Texas 78711

Minor Hibbs

TCEQ Chief Engineer's Office,
MC 168

P.O. Box 13087

Austin, Texas 78711

SO0386368v1

Robert Martinez

TCEQ Environnemental Law Division, MC
173

P.O.Box 13087

Austin, Texas 78711

Blas Coy

TCEQ Office of Public Interest Counsel,
MC 103

P.O. Box 13087

Ausun, Texas 78711

Budpet Bohae

TCEQ Office of Public Assistance,
MC 108

P.O. Box 15087

Austin, Texas 78711

Kyle Lucas

TCEQ Alternative Dispute Resolution
Program, MC 222

P.O. Box 13087

Augling, Texas 78711
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