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DETERMINATION

The Executive Director of the Texas Commission on Environmental Quality (the
Commission or TCEQ) files this response to the appeal of the Executive Director’s
negative use determination issued to Mizuho Corporate Bank (MHCB or Appellant) for
equipment located at Sunrise Chemical L.L.C.’s (Sunrise Chemical) Bayport facility.
The appeal was submitted by Mark L. Farley, Pilsbury, Whithrop, Shaw, Pittman, L.L.P.,
on behalf of MHCB. '

For the reasons described below, the Executive Director respectfully requests that the

Commission deny MHCB’s appeal and affirm the Executive Director’s negative use
determination. ' \

PROGRAM BACKGROUND

This appeal of the Executive Director’s positive use determination is filed pursuant to
H.B. 3121 (77th Tex. Legislature, 2001) establishing an appeals process for use
determinations and the Commission rules implementing the legislation.’ -

In 1993, the citizens of Texas voted to adopt a tax measure called Proposition 2.
Proposition 2 was implemented when Article VIII, § 1-1 was added to the Texas
Constitution on November 2, 1993. The amendment allowed the legislature to “exempt
from ad valorem taxation all or part of real and personal property used, constructed,
acquired, or installed wholly or partly to meet or exceed rules or regulations adopted by
any environmental protection agency of the United States, this state, or a political
subdivision of this state for the prevention, monitoring, control, or reduction of air, water,
or land pollution.”

The Texas Legislature codified the constitutional amendment in 1993 as Tex. Tax Code §
11.31 (effective January 1, 1994). The statutory language in the codified version
mirrored the language of Article VIII, § 1-1. In 2001, the legislature amended Section
11.31 when it passed H.B. 3121 (effective September 1, 2001). This bill added several
new procedural requirements to § 11.31, including a provision requiring the

! See Tex. Tax Code § 11.31 and 30 Tex. Admin. Code (30 TAC) § 17.25.



establishment and implementation of a process to appeal use determinations.> The
amendment also required the Commission to adopt new rules establishing specific
standards for the Executive Director to follow in making use determinations for property
that qualified for either full or partial pollution control use determinations.” Appeals
under Section 17.25 of the Commission rules may be filed by either the applicant seeking
the determination, or by the chief appraiser of the tax appraisal district affected by the
determination.* The Appellant is required to explain the basis for the appeal.’

PROCEDURAL BACKGROUND

Sunrise Chemical manufactures ethylidene norborne (ENB) that is used as a feedstock in
the production of certain kinds of rubber. Sunrise Chemical is currently a joint venture
between Nisseki Chemical Texas, Inc. (Nisseki) and Sanam Corporation (Sanam). In
January of 2004, Sunrise Chemical sold and then leased back one of its ENB units
(ENB2) to MHCB.® This transaction generated the funds for Nisseki and Sanam to buy-
out another original member of the joint venture.” At that time, MHCB became the
owner of ENB2 and was responsible for the property taxes associated with that
equipment.® In February of 2005, Sunrise Chemical mistakenly applied for and received
a Tier I 100% positive use determination for pollution control property associated with
ENB2.° That property consisted of a flare, monitoring equipment on control devices,
fugitive emissions monitors, welded pipe joints, hoods and collection systems, stacks,
conveyances, pumps, sumps, tanks, basins, a wastewater treatment facility, storm water
containment, wastewater impoundments, monitoring and control equipment, and potable
water systems. At the time the application was received, all of this property was included
on the Predetermined Equipment List (PEL). In December of 2009, MHCB asked the
Executive Director to revise the Tier I 100% positive use determination to reflect
MHCB?’s ownership.® No application was received or reviewed by Executive Director
staff. On December 3, 2009, staff issued a revised use determination in error and did not
mail Harris County Appraisal District (HCAD) notice of the revised use determination. 1
On February 18, 2010, HCAD filed a letter with the TCEQ’s Office of the Chief Clerk
requesting that the Commission reopen or reconsider the issuance of the positive use
determination.

% See Tex. Tax Code § 11.31(e) and 30 TAC § 17.25.

? See Tex. Tax Code § 11.31(g).

* See Tex. Tax Code § 11.31(e) and 30 TAC § 17.25(2)(2).

. % See 30 Tex. Admin. Code § 17.25(b)(5).

¢ See Executive Director’s Response to Harris County Appraisal District’s Appeal of the Executive
Director’s Positive Use Determination, TCEQ Docket No. 2010-0252-MIS-U; Use Determination No. 8262,
p- 2 (April 6,2010).
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10 See Executive Director’s Response to Harris County Appraisal District’s Appeal of the Executive
Director’s Positive Use Determination, TCEQ Docket No. 2010-0252-MIS-U; Use Determination No. 8262,
p. 2 (April 6,2010).

11 Id.
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On April 28, 2010, the Commission considered HCAD’s appeal, ordered that the
Executive Director’s revised positive use determination be set aside, and remanded the
matter back to the Executive Director for the issuance of a new use determination.’> On
May 25, 2010, the Executive Director issued a negative use determination on the basis
that “MHCB is: 1) providing a service that prevents, monitors, controls, or reduces air,
water, or land pollution at Sunrise Chemical’s Bayport Facility; and 2) participating in
the commercial trade of pollution control equipment.”13 On June 18, 2010, MHCB filed
a letter requesting that the Commission remand the negative use determination to the
Executive Director for issuance of a positive use determination.'* In the alternative,
MHCB requested. that the Commission remand the negative use determination to the
Executive Director for consideration of the potential economic consequences of issuing
negative use determinations to applicants in similar situations.'®

APPELLANT’S CLAIM

MHCB claims that it is not providing a service that prevents, monitors, controls, or
reduces air, water, or land pollution, or participating in the commercial trade of pollution
control equipment; and as such, is eligible for a positive use determination.'®

LEGAL ANALYSIS

1. AS A LESSOR OF POLLUTION  CONTROL EQUIPMENT, THE
COMMERCIAL WASTE MANAGEMENT EXCLUSION PROHIBITS
MHCB FROM RECEIVING A POSITIVE USE DETERMINATION

As a lessor of ENB2, the commercial waste management exclusion prohibits MHCB
from obtaining a positive use determination. Section 11.31(a) of the Texas Tax Code
_provides, in part: '

“A person is entitled to an exemption from taxation of all or part of real and
personal property that the person owns and that is used wholly or partly as a
facility, device, or method for the control of air, water, or land pollution. A4
person is not entitled to an exemption from taxation under this section solely on
the basis that the person manufactures or produces a product or provides a
service that prevents, monitors, controls, or reduces air, water, or land
pollution...” (emphasis added).

30 TAC § 17.6(1) tracks the language of Section 11.31(a), stating that “property is not
entitled to an exemption from taxation solely on the basis that the property is used to

12 See Commission Order in “dppeal filed by Harris County Appraisal District with regard to the positive
use determination issued by the Executive Director to Mizuho Corporate Bank MHCB (USA),” TCEQ
Docket No. 2010-0252-MIS-U; Use Determination No. 8262 (May 3, 2010).

13 See Use Determination No. 8262 (May 25, 2010).

i: See MHCB’s Appeal Letter, dated June 16, 2010.
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ED’s Response to MHCB’s Appeal of the ED’s Negative Use Determination Page 3
TCEQ Docket No. 2010-0252-MIS-U
Use Determination No. §262



manufacture or produce a product or provide a service that prevents, monitors, controls or
reduces air, water, or land pollution." These provisions are the basis for the “commercial
waste management exclusion.” TCEQ’s draft guidelines describe the commercial waste

management exclusion as follows:

“Commercial Waste Management Facilities: The statute does not allow a facility
to receive an exemption solely because it manufactures or produces a good that is
used in pollution control or offers a service that monitors, controls, or reduces
pollution. For example, suppose a company operates a hazardous-waste
incinerator and contracts with other companies to dispose of their hazardous
waste for a fee. The incinerator will not be eligible for a positive use
determination since it is considered commercial waste disposal equipment.
However, pollution control equipment, such as baghouses or scrubbers needed to
comply with environmental regulations while operating the unit, would be
eligible. If a company installed and operated an incinerator to dispose of its own
waste and did not accept others’ waste for a fee, the incinerator would be eligible
for a positive use determination.”’

On November 15, 1996, at the request of Representative Tom Craddick, the Texas
Attorney Generals Office issued Letter Opinion No. 96-128; which provided the Texas
Attorney General’s Office’s interpretation of Section 11.31(a) of the Texas Tax Code. In

examining the legislative history of Section 11.31(a), the Attorney General’s Office
the following:

noted

“A consideration of the legislative history of this provision demonstrates that it

was not intended to give tax relief to those who are primarily engaged in the
commercial business of pollution control or abatement, but rather was intended to
give such relief to businesses compelled by law to install or acquire pollution
control equipment which generates no revenue for such businesses...

The hearings on H.B. 1920 and H.J.R. 86 before the House Ways and Means
Committee, as well as the House Research Organization’s bill analysis, make
plain that the purpose of the legislation is to insure that businesses required by
law to install pollution control equipment which generates no additional profit
SJor them are not taxed on such property. H.UP. Whitworth of the Texas
Chemicals Council, testifying for the bill, said, “The [pollution control]
equipment we are talking about today does not produce a penny of revenue. It’s
in there simply for the welfare as we see it of the general population. And
anybody that adds it to his plant or his business cannot expect that investment to
return him anything...

The plain language of the second sentence of section 11.31(a), as well as the
legislative history of the section as a whole, demonstrates clearly that the

17 See Property Tax Exemptions for Pollution Control Property. Draft Guidelines Document for Preparation

of Use Determination Applications, RG-461, p. 4, (September 1, 2009) (Attached as ED’s Exh. # 1).
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purpose of the statute is tax relief for businesses required by law to use or
possess pollution control devices or equipment. The statue was not intended to
provide a tax exemption to businesses which are engaged for profit in the
commercial trade of pollution control or abatement.” (emphasis added).'®

From January 2004 until approximately March 23, 2010, MHCB owned ENB2 and the
associated pollution control equipment that comprises Use Determination No. 8262.1
During that time period, MHCB leased ENB2 and the associated pollution control
equipment to Sunrise Chemical in return for lease payments and was a lessor of pollution
control equipment. As a lessor of pollution control equipment, MHCB was providing a
service that prevents, monitors, controls, or reduces air, water, or land pollution.
Similarly, as a lessor of pollution control equipment, MHCB was participating in the
commercial trade of pollution control equipment. As such, Tex. Tax Code § 11.31(a) and
30 TAC § 17.6(1) prohibits MHCB from receiving a positive use determination. The
Executive Director has consistently applied this interpretation of Tex. Tax Code §
11.31(a) to other lessors of pollution control equipment.”’ MHCB and similarly situated
lessors of pollution control equipment are not entitled to a positive use determination.

CONCLUSION

~ After careful consideration of the appeal filed by MHCB on Use Determination No:

8262, the Executive Director concludes that its negative use determination was not issued
in error. As a lessor of pollution control equipment, the commercial waste management
exclusion prohibits MHCB from obtaining a positive use determination. MHCB has
failed to provide any legal basis upon which the Commission should reverse the
Executive Director’s negative use determination in this case. The Executive Director’s
negative use determination is consistent with the terms and mandates set out in the
relevant statutes and rules, and MHCB’s assertions do not alter the Executive Director’s
findings in this matter.

Respectfully submitted,
Texas Commission on Environmental
Quality

Mark R. Vickery, P.G.
Executive Director

Robert Martinez, Director

18 | etter Opinion No. 96-128, Tex. Attorney General’s Office (November 15, 1996) (Attached as ED’s Exh.
#2).

9 See Letter from Joseph P. Charney, Senior Manager — Administration and Procurement, Nisseki
Chemical Texas, Inc. indicating that Sunrise Chemical had recently purchased ENB2 and the associated
pollution control equipment from MHCB, dated March 26, 2010 (Attached as ED’s Exh. #3).

%0 See Response to Public Information Request No. 10.05.12.03, indicating that, since 1997, the Executive
Director has interpreted Tex. Tax Code § 11.31(a) as prohibiting lessors of pollution control equipment
from receiving positive use determinations (Attached as ED’s Exh. #4).
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DISCLAIMER

This document is intended to assist those applying for a use determination, pursuant to Title 30, Texas
Administrative Code, Chapter 17 (30 TAC 17). Conforming to these guidelines should result in
applications that meet the regulatory standards requlred by the Texas Commission on Environmental
Quality (TCEQ). However, the TCEQ will not in all cases limit its approval of applications to those that
correspond with the guidelines in this document. These draft guidelines are not regulations and should
not be taken as such. Exercise discretion in using this guide; also consider any other relevant information
when developing an application. '

INTRODUCTION

Purpose of This Document

control property from property t
Texas Constitution. Legislati

second change required that;the
for removing property fror list. The third change established a 30- day review period for applications.

that contain only property listed on the Part B list.

In 2009, the 81% Legislature amended §11.31 by adding two new sections. New section (g-1) requires that
applications containing equipment adopted under §11.31(k) be reviewed using the methods and standards
adopted under §11.31(g). New section (n) requires the establishment of a permanent advisory committee
which is charged with adv1smg the commission on the implementation of §11.31. In addition the
legislation corrected the agency’s name allows for appralsal district notifications required by §11.31(d) to
be made by electronic means.

The TCEQ adopted Chapter 17 under Title 30 of the Texas Administrative Code (TAC) to establish the
procedures and mechanisms for obtaining a use determination. A copy of the current program rules begins
on page 54 of this document.

Draft RG 461 » - Page 2 of 56,
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The legislation established a two-step process for securing an exemption from property taxes for pollution
control property:

1. A facility must first obtain from the TCEQ a determination that the property is used for
pollution control. The determination includes the percentage of property use that pertains
to pollution control.

2. The applicant then submits this use determination to the local appraisal district to obtain
the property tax exemption. The appraisal district will determine the value of the

property.

Benefit to Taxpayers ,

The filing of an exemption request that results in a positive use dete
appraised value by the value of the pollution control property (thesce
not be the same). A lower appraised value results in lower propérty 1

n reduces a facility’s
property and its value may

Effective Date

G , to meet or exceed an adopted
federal, state, or local environmental law, rule, »qulpment at the facility prior to

that date is not eligible.

Eligible Property

Property that is installed rtly for pollution control purposes is eligible
for a positive use determm at the property was installed to meet or
exceed an applicabl ‘ L erty used partly for pollution control, the
applicant must ) i stanalysis procedure, based on 30 TAC §17.17 to

determine th

Dedicated-Pi
trucks, street
determinations.

ers, surface-wafering t’f;ucks, and spill-response vehicles) are eligible for positive use

Qualifying Land: Lands igible for a positive determination, but only land acquired after Jan. 1,
1994, that actually contai only pollution control property, or (2) property that is used solely for
pollution control, or (3) property which was specifically purchased solely for pollution control. An
example of (1): the actual square footage of land that contains a baghouse or scrubber. An example of (2):
the land used for a storm water— or wastewater-containment pond. An example of (3): the purchase of
adjacent land which will be used solely for pollution control.

Buffer Zones: Property used solely as a buffer zone is not eligible.

Used Equipment: Property purchased from another owner is eligible for a positive use determination if it
meets the following criteria: '

¢ It must have been acquired, constructed, or installed bby the new owner after January 1, 1994..

Draft RG 461 ' Page 3 of 56
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o It must be used wholly or partly as pollution control property.

e It was not taxable prior to January 1, 1994, by any taxing unit in which the property is located.
Property Excluded from the Exemption
The law specifies that the following classifications of property may not receive the exemption:

e Motor vehicles, except as explained above.

e Residential property.

o Property for recreation (such as sports or camping), parkland, scenic areas, and land {Jsed for the

development of historical, archeological, or scientific sites.

e Land purchased before Jaﬁuary 1, 1994.

: pany operates a hazardous-waste
ardous waste for a fee. The

. TYPES OF APPLICATIONS

four different tiers, or levels, of applications for a use determination. If tax relief
is sought for pollution contrk toperties in different tier levels, separate applications must be submitted -
for each tier level. -

Application fee levels were developed with the intent of recovering the costs to administer the program.

" Fees are higher for Tiers II and III because of the greater administrative costs involved in reviewing
applications. The fee level for Tier IV was based on the knowledge that—while the categories of property
listed on Part B of the Equipment and Categories List (ECL) may not have been previously reviewed,
once several properties for a category have been reviewed—the length of the review will be shortened.

Tier I_ECL Part A Applications

This tier is for property listed on Part A of the ECL (page 32). Part A of the ECL enumerates specific
equipment that the TCEQ has determined to be pollution control property. Tier I applications require a

Draft RG 461 | Page 4 of 56
Effective September 1, 2009



|

$150 fee. To be considered Tier I, all items listed on the application must be located on Part A of the ECL
or must be necessary for the installation or operation of property located on Part A of the ECL. The most
current version of the ECL is also located at 30 TAC 17.14(a). Additional copies may be obtained by
contacting the TCEQ or online at www.tceq.state.tx.us/goto/taxrelief.

The ECL contains property that is used both wholly and partially for pollution control. The equipment
listed at less than 100 percent was analyzed by TCEQ staff to determine the appropriate percentages.
Most of the property contained on the list is used entirely for pollution control and is listed at 100 percent.
Once established, the percentage is fixed for Tier I applications. Anyone seeking to obtain a different
percentage must apply for a Tier III determination.

The ECL is generic and does not specify brand names. The ECL receives a review and update at least
once every three years. An advisory group assists in the review. :

Tier II—100 Percent Non-ECL Applications

Tier ITI—Partial-Determination Applications

This tier is for property that is partially used
applications require a $2,500 fee. Tier III pr

purposes, the application
make this partial determinatio

one of the categories listed on Part B of the ECL. Tier IV

he property items contained in the ECL Part B have unspecified

cant must calculate. The calculation method is up to the applicant but
formation for the TCEQ to determine if the method is appropriate for the

n may result in a percentage that is different from the applicant’s calculated
es that a more appropriate calculation should be used. '

must produce sufficien
property. The use determi
amount if the TCEQ deterr:

DETERMINING THE TIER OF AN APPLICATION

The two decision flowcharts are used by both the applicant and program personnel to determine the
proper application level for an item of property. All applicants must first use the chart located in 30 TAC
17.15(a) (page 48). Except for property listed in Part B, each item of pollution control property and
process change must be taken step by step through the chart to determine whether and if so how the
particular item will qualify as pollution control property. The determination method is also used for
property on the Part B list, but a separate decision flowchart is used.

. Decision Flowcharts

Draft RG 461 Page 5 of 56
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Follow these steps for using the flowcharts.
e Prepare a list of all property that you consider to be pollution control property and determine
which, if any, are integrated units
o Process each item or group of integrated units on the list through the flowchart separately.

e  Determine the specific environmental regulation, rule, or law that is being met or exceeded by the
use of the property.

e Determine the environmental benefit that this property offers at the site where it is installed.

o Determine if the property is listed on Part B of the ECL. If it is, u

art B flowchart.

 Determine if the equipment is only partly used for pollution If 50, a Tier I application is
D fled. If the property is
only partially used for pollution control, a Tier Il applic e partial-

determination calculation must be used.

Part B Decision Flowchart for Tier IV Appli
Applicants must use the Part B decision flowch:
process change that is listed in one of the categori
through the chart to determine whether, and if so
control property.

Follow these steps:

1.

CALCULATING A PARTIAL DETERMINATION

Partial use determinations must be calculated for property that is not used whotly for pollution control and
for property located in one of the categories in Part B of the ECL. To calculate a partial determination for
property other than that in Part B of the ECL, the applicant must use the cost-analysis procedure described
below. Partial determinations for items located on Part B of the ECL may be calculated using the Cost
Analysis Procedure (CAP) or applicants may propose a different calculation method. The purpose of the
calculation is to determine the percentage of the property which is being used for pollution control. Any
applicant proposing an alternative method must submit supporting documentation to show the method is
more effective than the CAP.

Draft RG 461 Page 6 of 56
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Cost Analysis Procedure

Use the following procedure to determine the creditable partial percentage for a property that is used only
in part for pollution control and that is not listed on the ECL.

[(PCF x CCN)—~CCO —-BP]
Partial-use determination = CCN x 100

Production Capacity Factor The ratio of the capacﬂ:y of the existing equlpment or process to the
capacity of the new equipment or process.

PCF = Production Capacity of Existing Equipment or Process

the existing equipment or process to the production capacity
case, modify the method of calculation to apply the PCF to

Capital Cost Old: CCO is the cost of comparable equipment:
pollution control. The standards used for calculating CCO ar:

©)

@

that generates a marketable by-product, in addition to providing
v Iue of the by-product is used to reduce the partial determination. The

roduct. This value is then used to calculate the net present value (NPV)
me of the equipment. The equation for calculating BP is:

from the market valué of;
of the by-product over the

[(ByproductValue) (Storage & Transport)]
(1 + Interest R ate )"

BP = Z_l

By-product Value: The retail value of the recovered by-product for one year. Typically, use the most
recent three-year average price of the material as sold on the open market. If the price varies from state-
to-state, then calculate an average, and explain how the figures were determined.

Storage and Transport: The costs to store and transport the by-product that will reduce its market value.
Include verification of how these costs were determined and itemized.

Draft RG 461 v Page 7 of 56
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n: The estimated useful life in years of the equipment.

Interest Rate: The current prime lending rate—i.e., the base rate on corporate loans posted by at least 75
percent of the nation’s 30 largest banks. The prime lending rate is printed daily in the Wall Street Journal
and posted on most financial Web sites. :

The statute requires that the applicant supply any information requested by the TCEQ’s executive
director. If an applicant is unable to supply the information required by the formula, then the agency will
issue a negative determination.

If the above procedure produces a negative number or zero, then there is n

] ditable partial percentage
for the project and the result is a negative use determination. .

Example: Cost-Analysis Procedure

Type of facility: Sulfur recovery unit at a petroleum refinery ,

Analysis: A new sulfur-recovery unit was constructed co

200 ton/day Claus unit
Amine-recovery unit
Tail-gas incinerator
Sour water stripper

0,000,000
18,000,000

&fur productlon rate) x (Days per year operated) =
s/year) = $1,800,000

(Average sulfu D
($25/ton) x (200

By-broduct value of sulfur:based on 10-year life of equipment (t = 10) and 10 percent (0.1) interest rate
n (Byproducz‘Value) - (Storage& T mnsporz‘) Z $1,800,000 - 500,000

M

=1 (1+ InterestRate)’ (1+ 0.1 10
BP = $8,000,000
Partial exemption percentage: CF=1 CCN = $28,000,000 CCO=0
Partial Percentage = (1 x 28,000,000) — 0 — 8,000,000 = 0.71 =71% |
- 28,000,000
Draft RG 461 _ ' Page 8.of 56
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Thus, 71 percent of the capital cost of the Claus unit and the amine unit would be eligible for a partial
determination. In addition, 100 percent of the capital cost of the tail-gas incinerator and the sour-water
stripper would be eligible.

ABOUT THE EQUIPMENT AND CATEGORIES LIST

The Equipment and Categories List (ECL) begins on page 32. Part A of the ECL is the former
Predetermined Equipment List and is a list adopted under TTC §11.31(g). Part B of the list is the -
categories of property listed in TTC §11.31(k), where it is referred to as the nonexclusive list.

Part A of the ECL is a list of property that the executive director has determined is used either wholly or -
partly for pollution control purposes. The items listed are described in genéricterms without brand names
or trademarks; for each, the list gives a defined use percentage based opn’standard uses of the equipment
. involved. If the executive director determines that the equipment is used in a standard manner,
he or she may require that the applicant conduct a Tier III analysis
calculate the appropriate use percentage. The executive directofim

rom the list only if there is
neﬁts Property used solely for

For items where the description limits the use determi ¢ e?/to the incremental cost difference
the cost of the property or dev, I

Part B of the ECL is a list of t control property set forth in TTC 11.31(k). These

4 v ‘brand names or trademarks. Property used solely for
product coll ' i s ehglble for a positive use determination. The pollution control
percentage. i ipment: forvariable, and must be calculated on an application-specific
basis. Appli the ECL to see if their equipment is already on that list. Part

The following is a I1:
each category.

1. Coal Cleaning or Refining Facilities: Equipment used to remove impurities from coal
‘ to boost the heat content and to reduce potential air pollutants and equipment used for
coal drying, moisture reduction, air jigging, and dry or wet mineral separation.

2. Fluidized Bed Combustion Systems: These are combustion systems that use a fluidized
bed that can be atmospheric and bubbling or circulating; gasification combined cycle
systems; or pressurized and bubbling or circulating systems. This category includes
injection of a sorbent to reduce NO, and SO, emissions.

3. Ultra-Supercritical Pulverized Coal Boilers: Boiler systems designed to operate at
minimum steam pressures of 3500 psi and temperatures of at least 1100°F with a double-
reheat configuration. For new construction, the value eligible for a positive determination

Draft RG 461 ' » Page 9 of 56
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13.

14.

15.

Draft RG 461

is the cost difference between the installation of a supercritical pulverized coal boiler and
the cost to install an ultra-supercritical pulverized-coal boiler. For replacement
equipment, the value eligible for a positive determination is the cost difference between
the cost of the boiler being replaced and the cost to install an ultra-supercritical
pulverized-coal boiler. '

Flue-Gas Recirculation Components: Ductwork, blowers, etc., used to redirect part of
the flue gas back to the combustion chamber for reduction of NO, formation. Property
may include fly-ash collection in coal-fired units (Item A-83, Part A).

Syngas Purification Systems and Gas-Cleanup Units: These purify or clean up
synthesis gas generated from gasification to remove sulfur, carbon, or compounds. This
property does not include the equipment used to synthesiz gas. Equipment used to
transport or store marketable by-products generated by . process is not eligible for a
positive determination.

generator or water heater, at least one ec
reduce the temperature and humidity of {
that it can be returned to the steam generate
per quantity of fuel consumed.

generate additional steam—ct
and a re-heater.

products such'as boiler and gasifier slag, bottom ash, flue gas desulfurization matenal fly
ash, and sulfur.

Biomass Co-Firing System: Equipment installed to allow the use of biomass as a
supplementary fuel to enhance carbon capture. Included are property used for storage and
distribution, firing systems, and carbon-disposal equipment.

Coal Cleaning or Drying Equipment: Equipment for processes such as coal drying,
moisture reduction, or air jigging used to produce a cleaner-burning coal. ’

This category comprises several items.

Page 10 of 56
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i
a. Oxy-Fuel Combustion Technology: Equipment installed to allow the feeding of
O, rather than air along with a proportion of recycled flue gases to the boiler to
improve combustion.

b. Amine or Chilled-Ammonia Scrubbers: Equipment installed to provide capture
of carbon after combustion.

c. Catalyst-Based Fuel or Emission-Conversion Systems: Equipment installed to
allow the use of catalysts to reduce hazardous air pollutant emissions in fuel or
emissions.

d. Enhanced Scrubbing Technology Used to Remove Mercury and Other
Criteria Air Pollutants: Equipment installed thatpromotes the oxidation of
elemental mercury in the flue gas prior to entering the scrubber.

Modified Combustion Techhologies: Systems s s chemical looping and

16.

state. (This item is only eligible;
regulating carbon dioxide as a

- he current-EPA criteria pollutants are carbon monoxide (CO),
NG,), ozone (O3), particulate matter (PM), and sulfur dioxide

MPLETING AN APPLICATION

Prepération

If a company has installed;equipment or made process changes that are intended to control, reduce, or
prevent air, water, or land pollution, and that either met or exceeded an adopted environmental regulation,
then such equipment or process changes may be eligible for a full or partial use determination. Two
decision flowcharts are available to assist applicants in preparing applications. Applicants must use the
Decision Flow Chart in 30 TAC 17.15(a) to determine if each device or equipment item qualifies as
pollution control property and to determine the proper Tier level. If it is determined that a Tier IV
application is appropriate, the Part B Decision Flow Chart in 30 TAC 17.15(b) is used.

The application form and instructions begin on pages 18 and 23. An electronic version of the application
2form is available for download at www.tceq.state.tx.us/goto/taxrelief. Instructions for downloading
forms can be found in the section Obtaining Program Documents within this document.

Draft RG 461 ‘ ’ Page 11 of 56
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Requirements for Submission

When submitting an application to the TCEQ, the applicant must provide an original, signed application
and one copy. The copy must be complete and must be marked Appraisal-District Copy.

Any application that is submitted to the TCEQ must meet the following requirements:

Timing Deadline: Applications must be postmarked by January 31 for property constructed or instalied
durmg the previous calendar year. This deadline was established to allow time for TCEQ to complete
review of all applications and issue final determinations by April 30. By law, there is an April 30 deadline
for filing an exemption request with an appraisal district. The TCEQ will review the applications in the
order received and will make every effort to issue a determination prior to April 30 for all applications -
received. :

than one county, each appraisal district must be listed on the apphi
required, but a copy for each appraisal district should be pro

ollut1on control
apphcatlon

Example 2: A company installs anew s
scrubber where a tox

Example 3: A chem
pro;ect involves repl

o positive use determination has been issued, is eligible for a
positive use determi , the tax exemption is not retroactive and previously paid taxes will

not be refunded.

Eligible Property Must Have Capital Expenditures Incurred: Positive use determinations will not be

issued prospectively. Upon request, the TCEQ will review proposed future projects or purchases and issue
a letter stating which specific equipment or parts of a project may be eligible for a positive determination
at the time of construction or purchase. To receive a positive use determination, the requester will still
need to submit an application during or after the year that the property would first become taxable

Inclusion of Fee with Applications: As stated in the rules, an applicant whose application is not
accompanied with the proper fee payment, or a receipt from the ePay system showing that the payment
has been made, will receive a deficiency letter by mail. TCEQ personnel will not begin the review of the
application until the proper fee is received.

Draft RG 461 ' | Page 12 of 56
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APPLICATION FILING

Send the completed applications and copies to:

U.S. Mail Physical Address
Cashier’s Office, MC 214 Cashier’s Office, MC 214
Attn: Tax Relief Program Building A

TCEQ , TCEQ

PO Box 13088 12100 Park 35 Circle
Austin TX 78711-3088 ’ Austin TX 78753

Each application must include a signature page with an original signature, erably in a color other than

black, and the proper fee or a copy of the ePay receipt.

APPLICATION REVIEW

Figure 1 shows how to apply for a use determination, and ho TCEQ processes the application. First,

the applicant submits a completed. application, along with
TCEQ.

Administrative Review

complete—that is, all of the required fields o
proper fee has been paid. If any required ﬁeld f the proper fee has not been

n the agency will mail the

. ation. Failure to respond in the
iew and fhe apphcant’s forfeiture of the fee. The

information. The TCEQ

1 plete its review of a Tier IV application within 30 days of receipt of a
complete application, pro

that there are no technical deficiencies.

The 30-day clock is stopped if a technical NOD is sent. The clock restarts after an acceptable response is
received and the agency deems the application technically complete. The applicant has 30 calendar days
from receipt of the NOD to address the deficiencies and reply to the TCEQ. A maximum of three
technical NODs will be issued. If the final response does not answer all of the deficiencies, the TCEQ will
return the application to the applicant. If the applicant chooses to refile the apphcatlon the agency will
treat it as a new application and will require the payment of the appropriate fee.

Use Determination

Once the TCEQ has completed its technical review, it will furnish the applicant with a use-determination
letter and a use determination (negative or positive). A copy of the use determination is mailed to the

Draft RG 461 o Page 13 of 56
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: ! :
Chief Appraiser of the appropriate appraisal district. By statute, the executive director may not determine
that the property is pollution control property unless it meets the standards of Chapter 17. For Tier III
applications, if alternative equipment is not currently available on the market or if it is not possible to
develop a cost of the property without the pollution control feature, then the TCEQ cannot issue a partial
determination.

Obtaining the Tax Exemption

If the use determination is positive, the applicant must then submit it, along with the appropriate
exemption-request form (obtainable from the appraisal district), to the appraisal district to receive the tax
exemption. If the use determination is negative, the applicant and the chief appraiser will receive the
reason(s) for the denial. The appraisal districts have a filing deadline for exemption requests by April 30
for each tax year. Chief appraisers have the authority to disallow exempti quests that are not filed by
the deadline. The TCEQ gives written notice to the appraisal district when a use determination is filed
with a copy of the final determination. However, it is the responsibility applicant to submit the
exemption request to the appraisal district to obtain the tax exemp

Return of Fees

eturned“The TCEQ will refii { fees for

Fees shall be forfeited for applications which are denig |
before the agency has completed its

withdrawn applications if the applicant requests a refund in
technical review.

STEPS FOR OBTA

1. Applicant acquires, installs,
replaces, or constructs property after

Jan 1, 1994,
|

2. Applicant contacts thes
an application and guidelines
document.

The TCEQ has three days from the receipt of the application to
declare it administratively complete. If the application is
incomplete, the TCEQ will notify the applicant, who then has 30
calendar days to submit the information necessary to complete the
application.

4. The TCEQ conduc
administrative review.

5. The TCEQ notifies the applicant The TCEQ sends the copy of the application to the Chief
and the appropriate appraisal district | Appraiser.
that an application has been filed.
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6. The TCEQ conducts the technical | For Tier I, II, and III applications, the TCEQ has 60 days to
review. L request additional information. Tier IV applications must be
processed within 30 days of receipt (not counting time for
additional information to be provided). If requested by the TCEQ,
the applicant has 30 days to submit any additional information.

|

7. The TCEQ notifies the applicant If the application is withdrawn or if a negative is issued, a letter
and the appraisal district, by letter, of | explaining the reason(s) is sent. (See Appeals Process, below.)
the determination and (if positive)
the percentage.

8. The applicant files a tax- Forms must be filed with the appraisal district by April 30.
exemption form with the appraisal e
district. The use determination must
be included

APPEALS

A use determination may be appealed by the applicant
must be received by the TCEQ Chief Clerk within 2

1. Name, address, and daytime phone nu
(Fax number and e-mail addresses aretequest

c will forward a copy to the executive director and the TCEQ’s
will develop the briefing schedule and set the agenda date. The chief

Program personnel or t
discuss the appeal. Both
resolution.

s will be offered the opportunity to participate in alternative dispute

The applicant and the chief appraiser may testify at the commission meeting. The commission may either
deny the appeal or remand the matter to the executive director. If remanded, the executive director will
conduct a new technical review and issue a new use determination. The new determination may then be -
appealed using the same procedures as for the initial appeal.

" To contact the Office of the Chief Clerk:

U.S. Mail Address " Physical Address

Office of the Chief Clerk, MC 105 ~ Office of the Chief Clerk, MC 105

TCEQ _ TCEQ :

PO Box 13087 : ' 12100 Park 35 Circle
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Austin TX 78711-3087 ‘ Austin TX 78753

Fax: 512-239-3311.

CONFIDENTIAL MATERIAL

The agency suggests that the applicant not submit confidential information as part of the use
determination application. If doing so cannot be avoided, a general description in non-confidential terms
should be included in the application, along with a separate document containing the confidential
information as an attachment. Each page of the confidential information should be conspicuously marked
CONFIDENTIAL. The TCEQ will mail the confidential information along with the copy of the
application to the Chief Appraiser.
Reasons for confidentiality include trade secrecy and other related legal concepts that give a business the
right to preserve the confidentiality of business information. The TCE 11 mamtaln information marked
as conf dential ina separate file.

- OBTAINING PROGRAM DOCUMEN

www.tceg.state.tx.us/goto/taxrelief

CONTACTING THE P

Questions relating to this program can be sen . mail to:
Tax Relief Program, MC 110
TCEQ

PO Box 13087

Austin TX 78711-3087

www.tceq.state.tx.us/agency/delin/index.html.
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
APPLICATION FOR USE DETERMINATION -
FOR POLLUTION CONTROL PROPERTY
TCEQ-00611
The TCEQ has the respon51b111ty to determine whether a property is a pollution control property. A person seeking a use
determination must complete the attached application or a copy or similar reproduction. For assistance in completing this form
refer to Property Tax Exemptions for Pollution Control Property (TCEQ publication RG-461), as well as 30 TAC 17, the rules
governing this program. For additional assistance, please call the Tax Relief Program at 512-239-6348. Mail the completed

. application, along with a complete copy for each listed appraisal district and the appropriate fee, to: Cashier’s Office, MC 214,
TCEQ, P.O. Box 13088, Austin, TX 78711-3088.

You must supply information for each field unless otherwise noted.

1. GENERAL INFORMATION
A. What is the type of ownership of this fac111ty‘7
[] CORPORATION

[_] PARTNERSHIP
[ ] LIMITED PARTNERSHIP L]

B. Size of Company: Number of Employees %
[11TO99 D1000TO1999 %

[] 100 TO 499
(] 500 TO 999

ER Il $2,500 FEE
(] TIER IV $500 FEE
ney order to the TCEQ, or a copy of the ePay receipt along with the

3. NAME OF APPLICANT
A. COMPANY NAME:

B. MAILING ADDRESS (STREET OR
P.O. BOX):

C. CITY, STATE, ZIP:

Draft RG 461 ' ' , Page 17 of 56
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i

4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. NAME OF FACILITY OR UNIT: .

B. TYPE OF MFG. PROCESS OR

SERVICE:
C. STREET ADDRESS:

D. CITY, STATE, ZIP:

E. TRACKING NUMBER (OPTIONAL):

F. COMPANY OR REGISTRATION

NUMBER:

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY
A. NAME OF APPRAISAL DISTRICT: .

B. APPRAISAL DISTRICT ACCOUNT
NUMBER:

[IF NOT YET ON TAX ROLL ENTER
“NEW PROPERTY”] :

6. CONTACT NAME

A. COMPANY/ORGANIZATION
NAME: :

B. NAME OF INDIVIDUAL T

CONTACT:

P.0. BOX):
D. CITY, STATE, ZIP

E. PHONE NUM
NUMBER: i

E-MAIL

ADDRESS

Is the ECL percentage based on the incremental cost difference? __ Yes __No
If the answer is “yes,” you must answer the following questions:

1. What is the cost of the new piece of equipment?
2. What is the cost of the comparable equipment?

3. How was the value of the comparable equipment calculated?

~ Draft RG 461 Page 18 of 56
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10.

11.

B. Describe the property. (What is it? Where is it? How is it used?) If the property
includes land or environmental paving you must include a plot plan. The requested
land or paving must be highlighted and the square footage must be listed. For
paving the cost of the paving per square foot must be provided.

Example. Constructed new baghouse (B-10) which will be used to control fugitive
particulate emissions released during the operation of new Kiln 10.

C. ‘What adopted environmental rule or regulation is being met by the construction or

installation of this property?
Example: The baghouse was constructed in order to meet the requirements of 40 CFR
50(6): National primary and secondary ambient air quality standards fro PMj,.

D. What is the anticipated environmental benefit relate
" installation of the property?
Example: The use of baghouse B-10 will reduce the ¥ d of particulate matter being
released into the air.

o'the construction or

E. Provide a Process Flow Diagram. The dia
located within the process and list all in
the outputs.

PARTIAL-PERCENTAGE CALCULATION

conduct the partial-percentage calcula
application.

PROPERTY CATEGORIES AND C
List each control devices
additional attachmen

ECL | Estimated Use
# Cost %

Property

EMISSION REDUCTION INCENTIVE GRANT

(For more information about these grants, see instructions.)

Will an application for an Emission Reduction Incentive Grant be filed for this property or
project?

] Yes []No

APPLICATION DEFICIENCIES
After an initial review of the application, the TCEQ may determine that the information provided
with the application is not.sufficient to make a use determination. The TCEQ may send a notice
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12.

13.

of deficiency, requesting additional 1nformat10n that must be provided within 30 days of the
written notice. S :

SIGNATURE
By signing this application, you certify that this information is true to the best of your knowledge
and belief. 4

PRINTED ' DATE:

NAME:

' SIGNATURE

TITLE
COMPANY:

Under Texas Penal Code 37.10, if you make a false statement
receive a jail term of up to one year and a fine up to $2 000%
and a fine of up to $5,000.

DELINQUENT FEES AND PENALTIES
This form will not be processed until all delin
Office of the Attorney General on behalf of th
Fee and Penalty Protocol.
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INSTRUCTIONS FOR COMPLETING FORM TCEQ-00611
GENERAL INFORMATION

If you have questions or require additional clarification or assistance please contact the Tax Relief
Program by phone at 512-239-6348, or by e-mail at <txrelief@tceq.state.tx.us>.

The TCEQ may request additional information by mailing a deficiency letter. If so, you must supply the
requested information within 30 days of recelpt of the written request or the agency will return the
application.

Applicants who have not included the proper fee or a copy of their ePay recéipt will receive a deﬁciency
letter. The TCEQ will not review the application until it receives the pro

o
%,

OBTAININ_G COPIES OF THE APPLICATION FORM AND OT DOCUMENTS

The Equipment and
gcuments can also be

A copy of the official application form in PDF is available o
Categories List appears in the guidance manual (TCEQ pub
downloaded from www.tceq.state.tx.us/goto/taxrelie]

Filing Information

Send the completed applications and copies tg;
U.S. Mail Y [ Address
Cashiers Office, MC 214
Tax Relief Program
TCEQ :

PO Box 13088
Austin TX 78711-3088

12100 Park 35 Circle
Austin TX 78753

- '?“;yTax Relief Program, MC 110, P.O. Box 13087,
39-5678. The phone number is 512-239-6348..

Use this section to ente
information in making use‘de
processes. #

Select the type of ownership of the facility by placing an X in the approprlate space. If you select Other,
use the space provided to explain. :

Complete the “Size of Company” section by selecting the appropriate spaces for the number of employees
for the entire company, not just the facility covered by the application.

Complete the “Business Description” section by entering a brief description of the nature of the business
or activity that occurs at this facility. '

Enter your six-digit North American Industrial Classification System (NAICS) code.
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2. Type of Application

Place an X on the proper line to identify the type of application being filed. If a project includes
installation of both property listed on Part A of the ECL property and property that is not listed, you may
list all such property. A Tier IV application must be filed for all equipment that is listed in one of the

categories in Part B of the ECL.
The types of applications for pollution control property are—
Tier I: For property that is on Part A of the ECL, as long as no variance from the listed percentage

is requested. The fee is $150. The application can only include items that arg on Part A of the ECL
or are necessary for the installation or operation of that property.

ECL. The fee is $1,000.

Tier III: For property that is partially used as pollution co
ECL. The fee is $2,500. -

Tier IV: For property that is contained in one of the cateé
is $500. : ' ,

3. Name of Applicant

physical address of the facility, which must be
the address used by the local ap his facility. Give the name of the county in

which the facilif

will be used by the
been filed. Enter the
located in more than or

: jsal district, list all of the districts and the associated account numbers. If
the property is new and h

been assigned an account number, enter “new property.”
B 2

pp

6. Contact Name

Enter the company name, contact name, mailing address, telephone number, e-mail address, and fax
number of the person whom the TCEQ is to contact in case of questions relating to this application. All
correspondence relating to this application will be directed to that person.

7. Property Description, Appropriate Rule, and Environmental Benefit

For each piece of pollution control property or each category of pollution control property answer the
following questions. _ : .
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A. Property Name and Equipment and Categories List Number
What is the name of the property? .
What is the appropriate ECL number?

Indicate whether the ECL percentage is based on an incremental cost differential, and if so,
answer the three related questions. :

B. Describe the property. (What is it? Where is it? How is it used?) If the property includes land
or environmental paving you must include a plot plan. The requested land or paving must be
highlighted and the square footage must be listed. For paving, the cost of the paving per square
foot must be provided.

Do not simply repeat the description from the ECL. Describe the prope
facility. Equipment should be listed at the control device or process ch
device, such as a scrubber, you need only to describe the scrubber and*
not need to list each individual piece of the scrubber If necessary- jlease

1d*how it is used at your
level. If you install a control
missions it controls. You do
sketches and flow
mental cost, show the

Land: provide a legal description and an accurate plof

Example of a Property Description:

To receive
arule, reg

criterion.

If the applicant is uncertain.of a:specific rule to list in this section, many resources are available online.
State rules are located in the Texas Administrative Code: Title 1, Division 1 contains rules from the
Railroad Commission, Title'25, the Department of State Health Services; Title 30, the TCEQ. Other
chapters may include other relevant regulations. The federal rules are in the Code of Federal Regulations:
Title 40 contains EPA regulations; relevant regulations from other federal agencies -are in other titles.
Ordinances from cities and counties are often available at their Web sites. The following sites may be
helpful:

Code of Federal Regulations (CFR) www.gpoaccess.gov/cfr/index.html
Title 40 CFR Chapter Index: www.epa.gov/lawsregs/search/40cfr.html
State rules (TCEQ is Title 30) Wwww.sos.state.tx.us/tac/index.shtml
D. What is the anticipated environmental benefit related to the construction or installation of
the property?
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Describe the anticipated environmental benefit.

E. Provide a Process Flow Diagram. The diagram must show where the property is located
within the process and list all inputs and outputs. Explain the disposition of the outputs.

8. Partial-Percentage Calculation

The cost-analysis procedure (CAP) is used to calculate the partial determination for Tier III applications.
The TCEQ also encourages applicants to use the CAP for calculating use-determination percentages for
Tier IV applications. If using a method other than the CAP to determine the use-determination percentage
for a Tier IV application, the applicant must supply an explanation and justification of the method. An
example using the CAP is provided in the guidance manual on page 9.

The variables used in the CAP equations in this section are defined

e is on the market-in the United
ation of technology must be used.

; p :
fithe old eqz pment or process, CCO is divided by
o reflect the same capacity as CCN.

317.17(b) do not apply, and the company can
ternative equipment without the pollution
‘cost of manufacturing the unit must be used. The
trecent genera’uon of technology.

ue used to adjust the value of a partial use determmatmn to
operty or process. It is calculated by dividing the capacity of the

capacity of the new equipment or process. PCF is only used when
duction capacity. :

there is an increase 1

By-Product: For property cenerates a marketable by-product, the net present value of the by-product
is used to reduce the partial’determination. The value of the by-product is calculated by subtracting the '
cost of transportation and storage for the by-product from its market value. This value is then used to
calculate the net present value of the by-product over the lifetime of the equipment.

By-Product Value: The retail value of the recovered by-product for a one year period. Typically, use the
most recent three-year average price of the material as sold on the open market in the calculation. If the

price varies from state to state, the applicant must calculate an average and explain how the figures were
determined. '

Stor age and Transport: The costs to store and transport the by-product, which will reduce its market
value. The applicant must show how these costs were determined and must itemize them fully.
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n: The estimated useful life in years Qf the equipment being evaluated.

Interest Rate: The current Prime Lending Rate—i.e., the base rate on corporate loans posted by at least 75
percent of the nation’s 30 largest banks—in effect at the time the application is submitted. The Prime
Lending Rate is posted daily in the Wall Street Journal and at many Web sites about finance or investing,

To receive a partial-use determination you must use the cost analysis procedure as detailed in 30 TAC
17.17. The cost analysis procedure requires the use of the following equation:

[(Productzon Capacity Factor x Capital CostNew) —Capital CostOld — Byproduct]

~ CapitalCostNew \
On a separate piece of paper, include a response to each of the following segfit ns:

00

The first column of this fable is for the name of the property. List the property or'equipment that was
described in section 8.

The second column is used to certify that the property listed in the first column was not taxable on or
before Jan. 1, 1994. Enter "No” in this column to show that the property was not purchased, constructed,
or installed on or before Jan. 1, 1994, If the answer is "Yes,” then the property is not eligible for a tax
exemption. :

The third column is used to record which box on the Decision Flow Chart was the final destination of the
property.

The fourth column is used for property that is listed on the ECL. Enter the appropr1ate ECL item numbers
in this column.
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The fifth column is used to record the estimated or actual purchase cost of the property listed in the first
- column. : T

The sixth column is used to list the partial-use percentage. For property that is not used wholly for
pollution control, enter the estimated pollution control percentage calculated above in section 10 of the

application or the percentage listed on the ECL.
10. Emission Reduction Incentive Grant

" The Texas Emission Reduction Plan is authorized to provide incentive grants for certain emission-
reduction activities. The amount of the grant is reduced by the amount of any additional financial
incentives received for the property or project. A tax exemption granted under this program is considered
to be a financial incentive.

_Place an X in either the Yes or No box. For more information about the program, call 512-239-

4900 or e-mail <terp@tceq.state.tx.us>.

11. Application Deficiencies (for informational purposes

After an initial review of the application, the TCEQ ma
application is not sufficient to make a use determinati
requesting additional information that must be provided wit

12. Signature

| 13. Delinquent Fees and
This form will not be proc i ehnquent fe 5.and penalues owed to the TCEQ or the Office of
the Attorney General on behalf.of din accordance with the Delinquent Fee and

Penalty Protocol.
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TITLE 30, TEXAS ADMINISTRATIVE CODE, CHAPTER 17: TAX RELIEF FOR PROPERTY
USED FOR ENVIRONMENTAL PROTECTION

§17.1 Scope and Purpose

The purpose of this chapter is to establish the procedure and mechanism for an owner of pollution control
property, to apply to the commission for a determination of pollution control use.

§17.2 Definitions

Unless specifically defined in the Texas Clean Air Act (TCAA), the Texas Solid Waste Disposal
Act (TSWDA), the Texas Water Code (TWC), the Texas Tax Code (TTC), or the Texas Health and
Safety Code (THSC), or in the rules of the commission, the terms used by the commission have the
meanings commonly ascribed to them in the fields of pollution control or property taxation. In addition to
the terms which are defined by the TCAA, the TSWDA, TWC, TTC, and THSC, the following words and
terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates
otherwise.

(1) Byproduct--A chemical or material that would normally be considered a waste
material requiring disposal or destruction, but due to pollution control property is now used as a raw
material in a manufacturing process or as an end product. The pollution control property extracts,
recovers, or processes the waste material so that it can be used in another manufacturing process or an end
product.

(2) Capital cost newf-The estimated total capital cost of the equipment or process.

(3) Capital cost old--This is the cost of comparable equipment or process without the
pollution control feature.

(4) Cost analysis procedure--A procedure which uses cost accounting principles to
calculate the percentage of a project or process that qualifies for a positive use determination as pollution
control property.

(5) Decision flow chart--A flow chart which is used to determine if a property or process,
which is not listed in Part B of the figure in §17.14(a) of this title (relating to Equipment and Categories
List), is eligible for a whole or partial use determination as pollution control property.

(6) ePay--The commission's electronic payment system which is located on the TCEQ's
web page at www.tceq.state.tx.us. :

: (7) Equipment and Categories List--A list of property or categories of property used
either wholly or partially for pollution control purposes or that is listed in TTC, §11.31(k).

(8) Installation--The act of establishing, in a d351gnated place, property that is put into
place for use or service.

(9) Part B decision flow chart--A flow chart which is used to determine if a property or
process, which falls under a category listed in Part B of the figure in §17.14(a) of this title (relating to
Equipment and Categories List), is eligible for a whole or partial use determination or a negative use
determination as pollution control property.

(10) Partial Determination--A determination that an item of property or a process is not
used wholly as pollution control.



(11) Pollution control property--A facility, device, or method for control of air, water, or
land pollution as defined by TTC, §11.31(b). :

(12) Production capacity factor--A calculated value used to adjust the value of a partial
use determination to reflect capacity considerations.

(13) Tier I--An application which contains property that is in Part A of the figure in
§17.14(a) of this title or that is necessary for the installation or operation of property located on Part A of
the Equipment and Categories List.

» (14) Tier II--An application for property that is used wholly for the control of air, water,
and/or land pollution, but not on the Equipment and Categories List, located,in §17.14(a) of this title.

and/or land pollution but that is not included on the Equipment and ies List, located in §17.14(a)
of this title. X :

gative, by the executive director

(17) Use determination--A finding, either : e
poses and listing the percentage of the

that the property is used wholly or partially for pollution cont
property that is determined to be used for pollution control.

it and the chief appraiser
use determination, the letter

(18) Use determination letter-
which includes the executive director's use dete:

ase of a Tier [V application, a copy of the worksheet explaining the
entage;and ' :
ther information the executive director deems relevant to the use

calculation of the us

determination.

§17.4 Applicability . '

(a) To obtain a positive use determination, the pollution control property must be used,
constructed, acquired, or installed wholly or partly to meet or exceed laws, rules, or regulations adopted
by any environmental protection agency of the United States, Texas, or a political subdivision of Texas,
for the prevention, monitoring, control, or reduction of air, water, or land pollution. In addition, pollution
control property must meet the following conditions.

(1) Property must have been constructed, acquired, or installed after January 1, 1994.

(2) Land must include only the portion of the land acquired after January 1, 1994, that
actually contains pollution control property. :
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(3) Equipment, structures, buildings, or devices must not have been taxable by any taxing
unit in Texas on or before January 1, 1994, except that if construction of pollution control property was in
progress on January 1, 1994, that portion of the property constructed, acquired, or installed after January
1, 1994, is eligible for a positive use determination. :

(4) Property purchased from another owner is eligible for a positive use determination if
it is acquired, constructed, or installed by the new owner after January 1, 1994, will be used as pollution
control property, and was not taxable by any taxing unit in which the property is located on or before that
date.

(b) The executive director shall determine the portion of the pollutlon control property eligible for
a positive use determination. .

(c) The executwe director may not make a determmatlon that'property is pollution control

The followmg are not exempt ﬁom taxation and a
under this chapter:

property is used to manufacture or produce a pro
controls, or reduces air, water, or land pollution;

abatement agreement executed before January 1,
ed, or installed after expiration of a tax abatement agreement

(2) the appropriate fee, under §17.20 of this title (relating to Application Fees).

(b) An application must be submitted for each unit of pollution control property or for each
facility consisting of a group of integrated units which have been, or will be, installed for a common
purpose. ‘

(c) If the applicant desires to apply for a use determination for a specific tax year, the application
must be postmarked no later than January 31 of the following year. Applications postmarked after this
date will not be processed until after review of all applications postmarked by the due date are completed
and without regard for any appraisal district deadlines.
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(d) Except for paragraph (1) of this subsection, all use determination apphcatlons shall contain at
least the following:

(1) for Tier L, I1, and I1I use determination applications, the anticipated environmental
benefits from the installation of the pollution control property for the control of air, water, or land
pollution;

(2) the estimated cost of the pollution control property;

(3) the purpose of the installation of such facility, device, or method, and the proportion
of the installation that is pollution control property;

(4) the specific law, rules, or regulations that are being
installation, construction, or acquisition of the pollution control properts

xceeded by the use,

(5) if the installation includes property that is not:
water, or tand pollution, and is not on the Equipment and Cate

for the control of air,
ksheet showing the

/hich falls und one of the
ated in §17.14 of thls title (relating to
ind the calculation used to calculate

categories listed in Part B of the Equipment and Categories Li
Equipment and Categories List), a worksheet. showmg the meth
the use percentage,

(7) any information that the ex
the eligibility of the application;

other information submltted"
the executive dlrector that th

" Following submission of the information required by §17 10 of this title (relating to Appllca‘clon
for Use Determination), the executive director shall determine whether the pollution control property is
used wholly or partly for the control of air, water, or land pollution. If the determination is that the
property is used partly for pollution control, the executive director shall determine the proportion of the
property used for pollution control.

(1) As soon as practicable, the executive director shall send notice by regular mail to the
chief appraiser of the appraisal district for the county in which the property is located that the person has
applied for a use determination under this chapter.
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(2) Within three days of receipt of an application for use determination, the executive
director shall mail written notification informing the applicant that the application is administratively
complete or that it is deficient. :

(A) If the application i$ not administratively complete, the notification shall
specify the deficiencies, and allow the applicant 30 days to provide the requested information. If the
applicant does not submit an adequate response, the application will be sent back to the applicant without
further action by the executive director and the application fee will be forfeited under §17.20(b) of thls
title (relatmg to Application Fees)

(B) For Tier 1, II and I applications, additional technical information may be
requested within 60 days of issuance of an administrative completeness letter, If the applicant does not
provide the requested technical information within 30 days, the applicati ill:be sent back to the
applicant without further action by the executive director and the application fee will be forfeited under
§17.20(b) of this title.

of this paragraph, the applicant may reﬁle the application “the i ée as required by
§17.20 of this title.
(3) For Tier IV apphcatlons the execy

or partly to control pollution. The executive diret
some or all of the property included in the app

use determination letter to th
control property.

ined is used either wholly or partly for pollution control purposes. Part B
erty which is located in Texas Tax Code (TTC), §11.31(k).

the executive director ha
is a list of categories of p

Equipment and Categories List Part A

Part A of the Equipment and Categories List is a list of property that the executive director has
determined is used either wholly or partly for pollution control purposes. The items listed are described in
generic terms without the use of brand names or trademarks and includes a defined use percentage. The
use percentages on Part A of the ECL are established based on standard uses of the pieces of equipment
involved. If the executive director determines that the equipment is not being used in a standard manner,
the executive director may require that a Tier III analysis, using the Cost Analysis Procedure, be
conducted by the applicant in order to calculate the appropriate use determination percentage. The
executive director may also use the Cost Analysis Procedure, where it is appropriate, in order to more
accurately reflect the environmental benefit at the site. The commission will review and update the list at
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least once every three years. Items may be added only if there is compelling evidence to support the
conclusion that the item provides pollution control benefits and a justifiable pollution control percentage
is calculable. Items may be removed from the list only if there is compelling evidence to support the
conclusion that the item does not render pollution control benefits. Property used solely for product
collection or for production is not eligible for a positive use determination. Property used solely for
worker safety or fire protection does not qualify as pollution control property. For items where the
description limits the use determination percentage to the incremental cost difference, the cost of the
property or device without the pollution control feature is compared to a similar device or property with
the pollution control feature. Part A was formerly referred to as the Predetermined Equipment List. Part A
is a list adopted under TTC, §11.31(g).

Air Pollution Control Equipment

No. [Media |Propérty [Description %
Particulate Control Devices
A-1 Air  |Baghouse Dust Collectors 100
A-2 Air  |{Demisters or Mist ' idg  entrained {100
Eliminators Added [
A-3 Air  |Electrostatic Precipitators action by creating an 100
ositive or negative electrodes
A-4 Alir Dry Cyclone Separators 100
A-5 Air Scrubbers 100
A-6 Spray nozzles, conveyor and chute covers, 100
yindshields, piping, pumps, etc. - used to reduce
Hfugitive particulate emissions.
A-T Installed on electric generating units in order to 100
control particulate emissions and opacity on start-up.
ombustion Based Control Devices
A-20 Thermal destruction of air pollutants by direct flame 100
' combustion.
A-21 Air  |Catalytic Oxidizer Thermal destruction of air pollutants that uses a 100
_ catalyst to promote oxidation.
A-22 Air Flare/Vapor Combustor |Stack, burner, flare tip, blowers, etc. - used to destroy 100
air contaminants in a vent gas stream.
Non-Volatile Organic Compounds Gaseous Control (VOC) Devices
A-40 Air Molecular Sieve Microporous filter used to remove Hydrogen Sulfite {100
' ) (H,S) or Nitrogen Oxides (NO,) from a waste gas
: stream.
A-41 Air Strippers Used in Stripper, with associated pumps, piping - usedto - [100
Conjunction with Final |remove contaminants from a waste gas stream or
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Control Device waste liquid stream. Stripper associated with product

or by-product improvement does not qualify.
A-42 Air Chlorofluorocarbon Projects to replace one CFC with an environmentally |100
(CFC) Replacement cleaner CFC or other refrigerant where there is no
Projects increase in the cooling capacity or the efficiency of the
unit. Includes all necessary equipment needed to
replace the CFC and achieve the same level of cooling
capacity.
A-43 Air Refrigerant Recycling  |Equipment used to recover and recycle CFC’s and 50
Equipment halocarbons.

A-44 Air Halogen Replacement  |All necessary equipment needed to replace the 100
Projects Halogen in a fire suppression system with an

environmentally cleane tance.
Monitoring i

A-60 Air Fugitive Emission 100
Monitors

A-61 Air Continuous & *|Monitors, 100
Noncontinuous Emission equlpmen
Monitors

A-62 Air Monitoring Equipment o 100
Final Control Devices

A-63 Alir On or Off Slte Ambient 100

A-64 100

A-65 Moniforing of process and operational parameters that |100

e used to calculate or determine compliance with
femission limitations.

A-66 Construction of stack or tower sampling ports used for {100
emission sampling or for the monitoring of process or
operational parameters that are used to calculate or
determine compliance with emission limitations.

A-67 Automotive dynamometers used for in-house 100

Dynamometers emissions testing of fleet vehicles in order to reduce
emissions.
Control of Nitrogen Oxides
A-80 Alir Selective Catalytic and  [Catalyst bed, reducing agent injection and storage, 100
Non-catalytic Reduction |monitors - used to reduce Nitrogen Oxide (NOy,
Systems emissions from engines/boilers. Non-selective systems
use a reducing agent without a catalyst.
A-81 Air Catalytic Converters for [Used to reduce NO, emissions from internal 100
Stationary Sources combustion engines.
A-82 Air Air/Fuel Ratio Used to control the air/fuel mixtures and reduce NO, {100
Controllers for Piston- [formation for fuel injected, naturally aspirated, or
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Driven Internal turbocharged engines.
Combustion Engines

A-83 Air Flue Gas Recirculation  [Ductwork, blowers, etc. - used to redirect part of the 100
flue gas back to the combustion chamber for reduction
of NO, formation. May include flyash collection in
coal fired units.

A-84 Alir Water/Steam Injection  [Piping, nozzles, pumps, etc. to inject water or steam 100
into the burner flame of utility or industrial burners or
the atomizer ports for gas turbines, used to reduce
NO, formation.

A-85 Alir Overfire Air & 100
Combination of The asymmetric over fire airdayout injects preheated
asymmetric over fire air |air through nozzles through'a series of ducts, dampers, |
‘with the injection of expansion joints, and Iso anhydrous ammonia
anhydrous ammonia or  for other pollutant-r injection is done at
other pollutant-reducing [the same level.
agents

A-86 Alir Burners Out of Service burners [100

reduce NO, emissions.

A-87 Alir Lean-Burn Gas-Fired ombustion system that 20
Compressor Engines to a reciprocating gas-fired

: . engine run lean
A-88 Air Low-NO, B ] 100
ith low-NO, burners for pollution control
The incremental cost difference between the
existing ers and the new burners is eligible for a
ositive use determination.

A-89 stem*which diverts combustion air from the burners 100
to ports or nozzles located above the burners to reduce.
combustion zone temperatures thereby reduces
thermal NO

A-90 Installation of conversion kits to reduce NOx 100
emissions from existing internal combustion engines
used to drive natural gas compressors These kits
include igniter cells or assemblies that ignite a fuel

Compressor Engines rich mixture in a pre-combustion chamber and forcing
it into the power cylinder while still burning,.
Additional components consist of pilot gas system that
delivers rich fuel to the igniter cell & power cylinders,
power pistons, & power cylinder heads to replace the
existing cylinders, pistons & heads.

A-91 Air Water Lances Installed in the fire box of boilers and industrial 100
furnaces to eliminate hot spots; thereby reducing NOy
formation.

A-92 Air Electric Power Retrofit of existing burners on electric power 100

Generation Burner generating units with components for reducing NOx
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Retrofit including directly related equipment.
A-93 Air High-Pressure Fuel Retrofit technology for large bore natural gas fired 40
Injection System internal combustion engines to reduce NOx and
Carbon Monoxide (CO) emissions. System includes
injectors, fuel lines, and electronic controls.
A-94 Air Wet or Dry Sorbent Use of a sorbent for flue gas desulfurization or NOx {100
Injection Systems control. A
Volatile Organic Compounds (VOC) Control
A-110 |Air Activated Carbon Carbon beds or liquid-jacketed systems, blowers, 100
Systems piping, condensers - used to remove VOCs or odors
from exhaust gas streams.
A-111 |Air  |Storage Tank Secondary ' . A " . |100
Seals and Internal Used to reduce VOC e?p ions caused by evaporation
Floating Roofs ;
(JA-112  Air Replacement of existing 100
pumps, valves, or seals in
piping service
A-113  JAir Welding of pipe joints in 100
VOC service (Existing
Pipelines)
A-114 |Air  |Welding of pipe joints in 100
VOC Service (New
A-115 100
Mercury Control
A-133 | “|Sorbents sprayed into the flue gas that chemically 100
reacts to absorb mercury. The sorbents are then
removed by a particulate removal device. Equipment
may include pumps, tanks, blowers, nozzles ductwork,
hoppers, particulate collection devices, etc. needed for
the equipment to function. :
A-134 Fixed Sorbent Systems  |Equipment, such as stainless steel plate with a gold ~ [100
: coating that is installed in the flue gas to absorb
mercury.
A-135  |Air Mercury Absorbing Filters which absorb mercury such as those using the [100
Filters affinity between mercury and metallic selenium.
A-136  |Air Oxidation Systems Equipment used to change elemental mercury to 100
oxidized mercury. This can be catalysts (similar to
Selective Catalytic Reduction (SCR) catalyst) or
chemical additives which can be added to the flue gas
or directly to the fuel.
A-138  |Air Photochemical Oxidation |Use of an ultraviolet light from a mercury lamp to 100
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provide an excited state mercury species in flue gas,
leading to oxidation of elemental mercury.

A-141 Air Chemical Injection Equipment used to inject chemicals into the 100
Systems combustion zone or flue gas that chemically bonds
mercury to the additive which is then removed in a
articulate removal device. '
Control of Sulfur Oxides
A-168 Air Wet and Dry Scrubbers  [Circulating fluid bed and moving bed technologies 100
using a dry sorbent or various wet scrubber designs
that inject a wet sorbent into the scrubber.
Miscellaneous Control Equipment
A-180 Air Hoods, Duct and .. 100
. Piping; headers, pumps,
Collection Systems . .
- . collect air contamina
connected to Final device
Control Devices )
A-181 Air Stack Modifications rder to meeta 100
A-182 Alir New Stack Construction 1 cost di-fference between the:stack 100
production purposes and the stack
ollution control purposes.

A-183 Air  |Stack Repairs g stack in order for that stack |100

f.pollution control as was

A-184 Air  |Vapor/Liquid Recovery res including piping and pumps 100

fiigitive emissions from process
vapors are condensed or

A-185 Alir. Piping, blowers; vacuum pumps, compressors, etc. -used {100

to capture a:waste gas or liquid stream and vent to a
O ice. Including those used to eliminate
s associated with loading tank trucks, rail cars,
and barges. .
A-186 100
The incremental cost difference between the new paint
booth and the replaced paint booth.

A-187  |Air  |Paint Spray Booth Pollution control equipment associated with the paint 100
Attached to a Final booth - including the items such as the control device,
Control Device (New  |water curtain, filters, or other devices to capture paint
Construction) fumes. '

A-188 Air  [Powder Coating System |The incremental cost difference between the Powder 100
- Installed to replace an {Coating System and the Paint Spray Booth which was
existing paint booth replaced.

A-189  |Air  [Powder Coating System 100

. Powder recovery system.
— New construction
A-190 Air  |Blast Cleaning System |Particulate control device and blast material recycling ~ ]100
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— Connected to a system.
|Control Device
Dry Cleaning Related Equipment
A-200 |Air  |Perchloroethylene - Dry-to-dry closed loop technology sealed during the 60
(Perc)-Closed-Loop Dry |entire dry cleaning sequence to eliminate solvent
Cleaning Machines emissions and minimize hazardous waste disposal.
A-201  |Air |Cartridge and Spin Disc |A control device used to lessen emissions of VOC for {40
Filtration Systems naphtha cleaning systems.
A-202 |Air  |Petroleum Dry-to-Dry [Closed loop system using naphtha instead of 60
Cleaning Machines perchloroethylene.
A-203 |Air  |Petroleum Re-claimers {A unit used to collect VOC emissions in the drying 60
process.
A-204 |Air  |Refrigerated Vapor A device that uses reft condense recovered |90
Condenser. (Includes
only the components
that recover the vapors)
A-205 |Air  |Secondary Containment 100
A-206 |Air  [Direct Coupled Solvent 100
Delivery Systems
No. |Media IProperty |%
W-1  [Water 100
W-2 |Waste Mechanical oil, water, and solids separator. 100
water .
W-3 Mechanical oil, water, and solids separator. 100
W-4 Hydrocarbon. 100
W-5 Used to decant hydrocarbon from process 100
wastewater. :
W-6 Filter Press, Plate  [Mechanical de-watering devices. 100
water |and Frame, etc.
W-7 [Water |Centrifuge Separation of liquid and solid waste by centrifugal {100
force, typically a rotating drum.
W-8 |Water [Settling Basin- Simple tank or basin for gravity separation of 100
suspended solids.
W-9  |Water |Equalization Tank, sump, or headbox used to settle solids and  |100
equilibrate process wastewater streams.
W-10 |Water |Clarifier Circular settling basins usually containing surface [100
skimmers and sludge removal rakes.
Disinfection
Draft RG 461 Page 37 of 56

Effective September 1, 2009




|

Effective September 1, 2009

W-20 |Water |Chlorination Wastewater disinfection treatment using chlorine. |100

W-21 [Water [De-chlorination Equipment for removal of chlorine from water or  |100
wastewater.

W-22 |Water |Electrolytic Disinfection Disinfect water by the use of electrolytic cells. 100

W-23 [Water |Ozonization ' Equipment that generates ozone for the 100
disinfection of wastewater.

W-24 [Water [Ultraviolet Disinfection of wastewater by the use of ultraviolet{100
light.

W-25 |Water [Mixed Oxidant Solution Solution of chlorine, chlorine dioxide, and ozone to]100
replace chlorine for disinfection.

Biological Systems ‘

W-30 |Water [Activated Sludge Biologically activating:carbon matter in waste 100

water by aeration, clarification, and return of the
- |W-31 |Water }Adsorption 100
W-32 |Water |Aeration 100
W-33 |Water [Rotary Biological Contactor discs that contain a bio-film |100
at promote biological
W-35 [Water [Trickling Filter 100
ve contaminants.

W-36 [Water ial marsh‘fpswamp, or pond that uses 100
vegetation and natural microorganisms as bio-
filter ‘emove sediment and other pollutants. ,

W-37 [Water Encloded, heated tanks for treatment of sludge that |100

Tis'broken down by bacterial action.
e Other Equipment

W-50 W Equipment that is used to disburse treated 100
wastewater through irrigation on the site.

W-51 |Water Device used to diffuse effluent discharge from an |100
outfall.

W-52 [Water Treatment |Use of carbon media such as coke or coal to 100
remove organics and particulate from waste water.
May be used in either fixed or fluidized beds.

W-53 |Water |Oxidation Ditches and Ponds |Process of pumping air bubbles into a pond to 100
assist in oxidizing organic and mineral pollution.

W-54 [Water |[Filters: Sand, Gravel, Passing wastewater through a sand or gravel bed to|100

Microbial remove solids and reduce bacteria.
W-55 |Water |Chemical Precipitation Process used to remove heavy metals from 100
. wastewater.
W-56 |Water |Ultra-filtration Use of semi-permeable membrane and hydrostatic {100
' pressure to filter solids and high molecular weight

solutes.
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W-57 [|Water |Conveyances, Pumps, Used to segregate storm water from process water, {100
: Sumps, Tanks, Basins control storm water runoff, or convey
contaminated process water,
W-58 [Water |[Water Recycling Systems Installed systems, excluding cooling towers, that  [100
clean, recycle, or reuse wastewater or use grey
water or storm water in order to reduce the amount
of a facility’s discharge or the amount of new
water used as process or make-up water including
Zero Discharge Systems. .
W-59 ([Water |Wastewater Treatment New wastewater treatment facilities constructed to |100
Facility/Plant process wastewater generated on-site.
W-60 [Water |High-Pressure Reverse The passing of a contamijniated water stream over a {100
Osmosis permeable membran igh pressure to collect
contaminants. .
W-61 |Water |Hydro-cyclone Vapor ° An air-sparged b 100
' Extraction VOCs from ai
W-62 [Water |Recycled Water Cleaning - “used 16 collect and rec 1100
System igh-pressure water syst 1 cleaning
contaminaiits from ¢quipment and pavement.
W-63 |Water [Chemical Oxidation ' i i i 100
W-65 [|Water |Stormwater Containment 100
Systems \
W-66 [|Water |Wastewater 100
W-67 [Water |Oil/Wat 100
ring Equipment
W-70 Used for wastewater operations control and 100
: - jmonthly reporting requirements.
W-71 Device that conducts chemical analysis on sample |100
streams for wastewater operations control.
W-72 Control equipment used to adjust pH of wastewater|100
treatment components.
W-73 Device used to measure oxygen uptake or Carbon [100
Dioxide (CO,) release in wastewater treatment
systems. ‘
W-74 |Water |Diversion Structures used for the capture and control of storm|100
water and process wastewater or emergency
diversion of process material. Land means only
that land which is actually occupied by the division
or storage structure.
W-76 [Water |Building Used for housing wastewater control and 1100
monitoring equipment.
W-77 [Water |De-foaming Systems Systems consisting of nozzles, pilings, spray heads,|100
and piping used to reduce surface foam.
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Solid Waste Management Pollution Control Equipment

primary or secondary containment structure or the
presence of a liquid or waste in a containment
structure.

No. |Media [Property {Description I%
Solid Waste Management
S-1 |Land/ Stationary Mixing and Sizing |Immobile equipment used for solidification, 100
Water Equipment stabilization, grinding, etc. of self generated waste
material for the purpose of disposal or in-house
recycling.
S-2  |Land/ Decontamination Equipment |Equipment used to remove waste contamination [100
Water or residues from vehicles which leave the facility.
S-3 |Land/ Solid Waste Incinerator (not [Solid waste incinerators, feed systems, ash 100
Water used for energy recovery and
export or material recovery)
S-4  |Land/ Monitoring and Control 100
Water/Air [Equipment flow, etc..in waste
S-5 |Land/ Solid Waste Treatment {100
Water Vessels )
S-6 |Land/ Secondary Containment 100
Water leased from a primary
ice and/or ancillary equipment.
o, |Main purposeiisto prevent ground water or soil
contamination.
S-7 |Land/ Liners i 100
Water
S-8 |Land/ Leacha tem capable of collecting leachate or liquids,|100
Water Remov suspended solids, generated from |
on through or drainage from a waste.
féms for removal of leachate may include
umps, pumps, piping, etc.
A system capable of detecting the failure of a 100

A system of liners and materials to provide
drainage, erosion prevention, infiltration
minimization, gas venting, biotic barrier, etc.

100

Water

An unsaturated zone monitoring device used to
monitor soil-pore liquid quality at a waste
management unit. (e.g., below the treatment zone
of a land treatment unit, etc.)

100

Groundwater Monitoring
Well and Systems

S-12 |Water

A groundwater well or system of wells designed
to monitor the quality of groundwater at a waste
management unit. (e.g., detection monitoring
systems, compliance monitoring systems)

—

00

S-14 |Air Fugitive Emission Monitors

A monitoring device used to monitor or detect
fugitive emissions from a waste management unit
or ancillary equipment.

100
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S-15 |Land/ Slurry Walls/Barrier Walls  |A pollution control method using a barrierto ~* [100
|Water ’  |minimize lateral migration of pollutants in soils
‘ and ground water.
S-16 |Water Groundwater Recovery or A groundwater remediation system used to 100
' Remediation System remove or treat pollutants in contaminated
groundwater or to contain pollutants. (e.g., pump- |-
and-treat systems, etc.)
S-17 |Water Injection Wells (Including  {Injection well, pumps, collection tanks and 100
Saltwater Disposal Wells) piping, pretreatment equipment, monitoring
and Ancillary Equipment equipment, etc.
S-18 |Land/ Noncommercial Landfills Excavation, clay and synthetic liners, leak 100-
Water (used for disposal of self detection systems, leachatéicollection and
generated waste materials)  ftreatment equipmentZmonitor wells, waste
and Ancillary Equipment hauling equipme ntamination facilities,
S-19 |Land/ Resource Conservation 100
‘Water Recovery Act Containment
Buildings (used for storage or
treatment of hazardous waste)
S-20 |Land/ Surface Impoundments and Is, clay and synthetic liners, leak {100
Water Ancillary Equipment % achate collection and
(Including Brine Disposa onitor wells, pumps, etc
Ponds)
S-21 |Land/ Waste Storage Used to d ancillary equipment such as{100
Collect and/o Store Waste
S-22 actures or equipment used to contain or reduce |100
' gitive emissions or releases from waste
management activities. (e.g., coverings for
conveyors, chutes, enclosed areas for loading and
unloading activities, etc.)
S-23 Double hulled to reduce chance of leakage into {30
public waters. (Incremental cost difference
between a single hulled barge and a double hulled
: , barge.) _
S-24 |Land Comp0sting Equipment Used to compost material where the compost will {100
' be used on site. (Does not include commercial
, composting facilities.)
S-25 |Land Compost Application Equipment used to apply compost which has been |100
Equipment generated on-site.
S-26 |Land Vegetated Compost Sock Put in place as part of a facility’s permanent Best {100
- |Management Plan (BMP).
S-27 |Air Foundry Sand Reclamation |Components of a sand reclamation system that 100
Systems for Foundries provide specific pollution control. Includes
hooding over shaker screens vented to a dust
collector, conveyor covers, and emission control
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devices at other points.

S-28 |Air/Water/ |Concrete Reclaiming Processes mixed, un-poured concrete batches to {100
Land Equipment reclaim the sand and gravel for reuse and recycles
the water in a closed loop system.
Miscellaneous Pollution Control Equipment
No. |Media Property Description %
M-1 |Air/Land/ [Spill Response/Cleanup Boats, barges, booms, skimmers, trawls, pumps, [100
Water Equipment Pre-positioned andfpower units, packaging materials and containers,
i Stored for Addressing Future [safety equipment, vacuurg.{railers, storage sheds,
Emergencies diversion basins, tankage; dispersants, etc.
M-2 |Air/Land |Hazardous Air Pollutant High-Efficiency P te Arresting (HEPA) 100
' Abatement Equipment - Vacuum Equipmeg soative Air Pressure
required removal material Enclosures, Glo al Protection,
contaminated with asbestos, |Disposal ' i
lead, or some other hazardous
air pollutant ‘
M-3 |Air/Land/ |Vacuum Trucks, Street 100

Water Sweepers and Watering
Trucks o
M-4 |Land Compactors, Barrel Crushe: lar equipment used to change|100
Balers, Shredders mat:0f waste material for
M-5 |Land/Air/ [Distilt 100
Water y
cility generating the waste.
M-6 Collection/storage containers for source- 100]
separation of materials to be recycled or reused.
Does not include product storage containers or
facilities.
M-8 |Air/Land/ onmenta Paving located [Paving of outdoor vehicular traffic areas in order |100
- [Water IFacilities to meet or exceed an adopted environmental rule,
regulation or law. Does not include paving of
parking areas or driveways for convenience
purposes. Value of the paving must be stated on a
square foot basis with a plot plan provided which
shows the paving in question.
M-9 |Air/Land/ [Sampling Equipment Equipment used to collect samples of exhaust gas, [100°
Water wastewater, soil, or other solid waste to be
‘ analyzed for specific contaminants or pollutants.
M-10 [Water Dry Stack Building for A pole-barn type structure used to temporarily 100
Poultry Litter store poultry litter in an environmentally safe
manner. o
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M-11 |Land/ Poultry Incinerator Incinerators used to dispose of poultry carcasses. |100
' Water ' ) '
M-12 |Land/ Structures, Enclosures, Required in order to meet ‘no contact’ storm water|100
Water Containment Areas, Pads regulations.
M-13 |Air Methane Capture Equipment |Equipment used to capture methane generated by 100
the decomposition of site generated waste
material.
M-15 |Land Drilling Mud Recycling Consisting of only the Shaker Tank System, Shale |100
System Shakers, Desilter, Desander, & Degasser.
M-16 |Land Drilling Rig Spill Response  |Includes only the Ram Type Blowout Preventers, [100
Equipment Closing Unit and Choke Manifold System.
M-17 |Air Low NOx Combustion Components of power:generating units designed {100
System to reduce NOx genetation by operation of a
drilling rig. :
M-18 |Air Odor Neutralization and 100
Chemical Treatment Systems
. dors at:off-site receptor ;
M-19 |Air Odor Dispersing and Removal re 'pl-fajggrs, vertical dispersing fans, {100
Systems and other physical control ‘
M-20 |Air Odor Detectors 100
ically or chemical specific.
M-21 |Land Cathodj hodic protection installed in order to prevent 100
osion of metal tanks and piping.
M-22 |Water ment installed to protect fish and other 100
: tic organisms from entrainment or
pingement in an intake cooling water structure.
Equipment includes: Aquatic Filter Barrier
Systems, Fine-Mesh Traveling Intake Screens,
Fish Return Buckets, Sprays, Flow-Altering
Louvers, Fish Trough, Fish Behavioral Deterrents,
and Wetland Creation.
M-23 |Water/ Piping The difference between cost of single walled 100
Land piping and the cost of double-walled piping, when
the double-walled piping is installed in order to
prevent unauthorized discharges.
M-24 |Water/ |Double-walled Tanks The difference between cost of single walled tanks|100
Land and the cost of double-walled tanks, when the
double-walled tanks are installed in order to
prevent unauthorized discharges.
_ Equipment Located at Service Stations
No. |Media IProperty |Description I%
Spill and Overfill Prevention Equipment
T-1  |Water [Tight Fill Fittings [Liquid tight connections between the delivery hose [100
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|

and fill pipe.
T-2 Water |Spill Containers Spill containment manholes equipped with either a [100
bottom drain valve to return liquids to the tank, or
: a hand pump for liquid removal. ,
T-3 Water [Automatic Shut-off Valves Flapper valves installed in the fill pipe to 100
automatically stop the flow of product.
T-4 Water [Overfill Alarms External signaling device attached to an automatic {100
tank gauging system.
T-5 Water |Vent Restriction Devices Float vent valves or ball float valves to prevent 100
backflow through vents.
Secondary Containment
T-11 [Water |Double-walled Tanks The difference betweenicost of single walled tanks {100
‘ and the cost of doubl lled tanks, when the ‘
T-12 |Water |Double-walled Piping 100
T-13 |Water |Tank Top Sumps 100
T-14 |Water |Under Dispenser Sumps 100
T-15 |Water [Sensing Devices. 100
T-16 |Land/ 100
Water
en the cost per square foot of the concrete
paving and the cost per square foot of the other
paving installed at the Service Station. This item
only applies to Service Stations.
i ase Detection for Tanks and Piping
T-21 [|Water JA Includes tank gauging probe and control console. {100
T-22 [Water Observation wells located inside the tank 100
excavation or momtormg wells located outside the
tank excavation.
T-23 |Water |[Monitoring of Secondary Liquid sensors or hydrostatic monitoring systems |100
Containment installed in the interstitial space for tanks or piping.
T-24 [|Water |Automatic Line Leak Devices installed at the pump that are designed to |100
Detectors detect leaks in underground piping. Mechanical
and electronic devices are acceptable.
T-25 |Water |Under Pump Check Valve Valve installed to prevent back flow in the fuel 100
: dlspensmg line. This device is only used on suction
pump piping systems.
T-26 |Water [Tightness Testing Equipment |Equipment purchased to comply with t_ank and/or [100
" |piping tightness testing requirements.
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Cathodic Protection

T-30

Water |Isolation Fittings Dielectric bushings and fittings to separate
underground piping from above ground tanks and
piping.

100

T-31

Water [Sacrificial Anodes Magnesium or zinc anodes packaged in low
' resistivity backfill to provide galvanic protection.

100

T-32

Water [Dielectric Coatings Factory installed coal-tar epoxies, enamels,

and/or piping. Field installed coatings limited to
exposed threads, fittings, and damaged surface
areas. .

fiberglass reinforced plastic, or urethanes on tanks

100

Emissions Control Equipment

T-40

Air Stage I or Stage II Vapor Includes pressure/va
Recovery return piping, stage

1 vent relief valves, vapor }100
es, coaxial hoses, vapor

in §11.31(k) of the Texas Tax Code. These cate
brand names or trademarks. Property used solel

No.

B-1

B-2

B-3 \Y%
B-4 \%
B-5 \Y
B-6 Enhanced Heat Recoveéry Systems \Y
B-7  |Exhaust Heat Recovery Boilers \
B-8  |Heat Recovery Steam Generators Vv
B-9 Super heaters and Evaporators Vv
B-10 |Enhanced Steam Turbine Systems Vv
B-11  |Methanation \%
B-12  |Coal Combustion or Gasification By-product and Co-product Handling, Storage, and A%

Treatment Facilities

B-13  |Biomass Cofiring Storage, Distribution, and Firing Systems v
B-14  |Coal Cleaning or Drying Processes, such as coal drying/moisture reduction, air jigging, \Y
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precombustion decarbonization, and coal flow balancing technology

1B-15  |Oxy-Fuel Combustion Technology, Amine or Chilled Ammonia Scrubbing, Catalyst based |- V
Fuel or Emission Conversion Systems, Enhanced Scrubbing Technology, Modified
Combustion Technology, Cryogenic Technology

B-16 |If the United States Environmental Protection Agency adopts a final rule or regulation Vv
regulating carbon dioxide as a pollutant, property that is used, constructed, acquired, or
installed wholly or partly to capture carbon dioxide from an anthropogenic source in this
state that is geologically sequestered in this state '

B-17 |Fuel Cells generating electricity using hydrocarbon derived from coal, biomass, petroleum | V
coke, or solid waste

B-18 |Any other equipment designed to prevent, capture, abate, or monitor.nitrogen oxides, \Y%
volatile organic compounds, particulate matter, mercury, carbon 1fionoxide, or any criteria |
pollutant

is calculable.

v (2) An item may be removed from the list onl;
the conclusion that the item does not render pi

17.15 Review Standards ,

(a) The Decision Flow Chart shall be us
non-Tier I'V use determination i
pollution control property. Th
when acting on a non-Tier
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Figure: 30 TAC §17.15(a)

Decision Flow Chart

Applicants must use this flowchart for each piece of equipment or process In order for a piece of equipment or process to
be eligible for & positive use determination the item must generate ‘yes’ answers to the questions asked in boxes 3 and 5.

ECL meansthe Equipment and Categones List adopted under Texas Tax Code, -§11.31(g).

Prepare a list of equipment/
processes considered to be
pollution control property

1

!
)
Run each piece of
equipment of process
‘through the flowchart
separately.

No

envxronmental rule O™
\ regl_gat_mn.bemg ;‘m_atV

Not
eligitle |
7}

env:mnmental
beneﬁt at the site?

“Is the propert

listed on-Part B of

the ECL?
6
N ¢ Yes
Use the Part B

Decmon Flow
- | Chatt 17 15¢h)

7

Does the
equipment
provide a’
. Productionor
“\(sefety benefit? /-

“lsthe: eqmpment ,_
hsted on PartA ofthe
ECL?
: Pt

Y

Prepare a Tier II
applice ationifihe
equipment used who]ly
for poltution control.

13

Prepare a
Tier [1I
application.

10

‘Located on

The ECL?

‘Patt A of

o

Prepare &
Tierl:
‘Application
13

Boxes 2 through 5 are used to detetmine if the property is pollutaun control property. Boxés 6 through 13 are used to

determine the percentage of t‘ne use deterrmnauon

(b) For applications containing only property located in Part B of the figure in §17.14(a) of this
title (relating to Equipment and Categories List), the Part B Decision Flow Chart shall be used for each
item or process to determine whether the particular item will qualify as pollution control property. The
executive director shall apply the standards in the Part B Decision Flow Chart when acting on an
application containing only property which is listed in Part B of the Equipment and Categories List.
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Figure: 30 TAC §17.15(b)

PART B DECISION FLOW CHART

For Applications Containing Only Equipment listed in Part B on the '
Equipment And Categoties List

Prepare a list of equipment or processes submitted for consideration as poliution contrsl property

Y

Run each piece of property through the flow chart separately

'

Daes the propert; No
fall under one of the Use the Decision Flow Chart
categories listed in PartB ) located in §17.15(8)

on theEquipment and

Is there an
environmental benefit at
the site?

4

~ Was this equipment,
-installed in order to meetor,
éxceed an adopted environmental

This equipmetitis not eligible
fot a positive determination

" “vulé or regulation?

Prepare a properiy description. Since the use determination percentage is considered to be
application-specific, you must provide an explariation of how the percentage was calculated.

Where:

1.

’

Draft RG 461
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Determine if the property is listed in Part B on the Equipment and Categories List. If not, then
use the Decision Flow Chart located in §17.15(a):

" Is there an envitonmental benefit ot the site? If the answer is no then the propetty is not eligible

for & positive use determination.

Determine if the equipment was installed in orderto meet orexceed an adopted environmental
rule or regulation. If the answer is no then the property is not eligible for a-positive use
determination.

§17.17 Partial Determinations
(a) A partial determination must be requested for all property that is either not on Part A of the
Equipment and Categories List located in §17.14(a) of this title (relating to Equipment and Categories
List) or does not fully satisfy the requirements for a 100% positive use determination under this chapter.
In order to calculate a partial determination percentage for pollution control property submitted in a Tier
IV application, the cost analysis procedure described in subsection (d) of this section must be used. For all
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. other property for which a partial use determination is sought, the cost analysis procedure described in
subsection (b) of this section must be used.

(b) Consistent with subsection (a) of this section, the following calculation (cost analysis
procedure) must be used to determine the creditable partial percentage for a property submitted in a non-
Tier-IV application:

Figure: 30 TAC §17.17(b)

[(Productwn Capacﬂ;}.ar Factor ¥ Capital Cost New)— Capital Cost Old - Bypi’o dubt]
Capital Cost New

x 100

Where:

! The Production Capacity Factor (PCF) is calculated by dividi

of the existing equ1pment or process to the production capa
case, the method of calculation shown in §17.17(b) is modlﬁ
rather than Capital Cost New.

tions in variables 3.1 and 3.2 of §17.17(b) do not apply, and the company
estimate of the cost to manufacture the alternative equipment without the
pollution control feature, then an average estimated cost to manufacture the unit must be
used. The comparable unit must be the most recent generation of technology.

(c) For property that generates a marketable byproduct (BP), the net present value of the BP is
used to reduce the partial determination. The value of the BP is calculated by subtracting the
transportation and storage of the BP from the market value of the BP. This value is then used to calculate
the net present value (NPV) of the BP over the hfet1me of the equipment. The equation for calculating BP
is as follows:

Figure: 30 TAC §17.17(c)
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|( Byrproduct Vaizie)-— (Storage‘ & Transport)| ;

BP =27y t
(1+ Interest Raie)

' Byproduct Value--The retail value of the recovered byproduct for a one year period. Typically, the
most recent three- -year average price of the material as sold on the open market should be used in the
calculation. If the price varies from state-to-state, the applicant shall calculate an average, and explam
how the figures were determined.

i Storage and Transport--These costs are the costs to store and transport'the byproduct. These costs will
reduce the market value of the byproduct. The apphcant shall provxde fication .of how these costs were
determined and itemized. '

il h--This is the estimated useful life in years of the equipm
determination.

rnal"as the base réte on corporate
ime Lending Rate is posted daily in

located in the figure in §17 of this title (relating to Equlpment and Categorles List), as long as the
application seeks no variance from that use determination.

(2) Tier II Application--A $1,000 fee shall be charged for applications for property that is
used wholly for the control of air, water, and/or land pollution, but not in the figure in §17.14(a) of this
title (relating to Equipment and Categories List).

(3) Tier III Application--A $2,500 fee shall be charged for apphcatlons for property used
partially for the control of air, water, and/or land pollution.

(4) Tier IV Application--A $500 fee shall be charged for applications containing only
property which is located in Part B of the figure in §17.14(2) of this title (relating to Equipment and
Categories List).
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(b) Fees shall be forfeited for applications for use determination which are sent back under
§17.12(2) of this title (relating to Application Review Schedule). An applicant who submits an
insufficient fee will receive a deficiency notice in accordance with the procedures in §17.12(2) of this
title. The fee must be remitted with the response to the deficiency notice before the application will be
deemed administratively complete.

(c) All fees shall either be remitted in the form of a check or money order made payable to the
Texas Commission on Environmental Quality (TCEQ) or by electronic funds transfer by using the
commission's ePay system.

(d) The check, money order, or electronic funds transfer receipt must be delivered with the

application to the commission, at the address listed on the application form:

§17.25 Appeals Process

(a) Applicability.

¢)) ThlS subchapter apphes to appeals of: se determmatlons issuec he executive

Septernber 1, 2001. A proceeding based upon an appeal f
for purposes of Texas Government Code, Chapter 2001.
B
(2) Persons who may appeal
persons may appeal a use determination issue

ommission within 20 days after the receipt of the
person is presumed to have been notified on the third regular
cutlve director’s actlon is malled by first class mail. If an

ame and address of the entity to which the use determination was issued;

(3) provide the use determination application number for the application for which the
use determination was issued; .

(4) request commission consideration of the use determination; and
(5) explain the basis for the appeal.
" (c) Appeal processing. The chief clerk shall:

(1) deliver or mail to the executive director a copy of the appeal;
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(2) deliver or mail a copy of the appeal to the applicant if the appeal was filed by the
chief appraiser or to the chief appraiser if the appeal was filed by the applicant; and

(3) schedule the appeal for consideration at the next regularly scheduled commission
meeting for which adequate notice can be given.

(d) Action by the commission.

(1) The person seeking the determination and the chief appraiser may testify at the
commission meeting at which the appeal is considered.

(2) The commission may remand the matter to the execut ector for a new
determination or deny the appeal and affirm the executive director's usedetermination.

(3) If the commlssmn demes the appeal and afﬁrm the exécutive director's use

the executive di;c.eé"cor, the

cation which includes an
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|
Texas Tax Code § 11.31 POLLUTION CONTROL PROPERTY

(a) A person is entitled to an exemption from taxation of all or part of real and personal property that
the person owns and that is used wholly or partly as a facility, device, or method for the control of air,
water, or land pollution. A person is not entitled to an exemption from taxation under this section solely
on the basis that the person manufactures or produces a product or provides a service that prevents,
monitors, controls, or reduces air, water, or land pollution. Property used for residential purposes, or for
recreational, park, or scenic uses as defined by Section 23.81, is ineligible for an exemption under this
section.

(b) In this section, "facility, device, or method for the control of air, water, or land pollution" means
land that is acquired after January 1, 1994, or any structure, building, installation, excavation, machinery,
equipment, or device, and any attachment or addition to or reconstructio acement, or improvement
of that property, that is used, constructed, acquired, or installed wholl artly to meet or exceed rules or
regulations adopted by any environmental protection agency of the ates, this state, or a political
itori ir, water, or land

pollution. This section does not apply to a motor vehicle.

(c) In applying for an exemption under this section
permit application or permit exemption request to the,
Environmental Quality information detailing:

(1) the anticipated environmental b
for the control of air, water, or land pollution;
(2) the estimated cost of the pollution ct
(3) the purpose of the installation of such:f:
installation that is pollution control property.

If the installation i
potlution, the person see]
director requires by rulé for"

property.

all send notice by regular ma11 or by electromc means to the chief
the county in which the property is located that the person has

is subsection. The executive director shall issue a letter to the person
s.determination of whether the facility, device, or method is used wholly or
partly to control pollutionand, if applicable, the proportion of the property that is pollution control
property. The executive director shall send a copy of the letter by regular mail or by electronic means to
the chief appraiser of the appraisal district for the county in which the property is located.

stating the executive director

(e) Not later than the 20th day after the date of receipt of the letter issued by the executive director,
the person seeking the exemption or the chief appraiser may appeal the executive director's determination
to the Texas Commission on Environmental Quality. The commission shall consider the appeal at the
next regularly scheduled meeting of the commission for which adequate notice may be given. The person
seeking the determination and the chief appraiser may testify at the meeting. The commission may
remand the matter to the executive director for a new determination or deny the appeal and affirm the
executive director's determination. On issuance of a new determination, the executive director shall issue
a letter to the person seeking the determination and provide a copy to the chief appraiser as provided by
Subsection (d). A new determination of the executive director may be appealed to the commission in the
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manner provided by this subsection. A proceeding under this subsection is not a contested case for
purposes of Chapter 2001, Government Code.

® The commission may charge a person seeking a determination that property is pollution control
property an additional fee not to exceed its administrative costs for processing the information, making
the determination, and issuing the letter required by this section.

(2) The commission shall adopt rules to implement this section. Rules adopted under this section
must: .
(1) establish specific standards for considering applications for determinations;
(2) be sufficiently specific to ensure that determinations are equal and uniform; and
~ (3) allow for determinations that distinguish the proportion of property that is used to control,
monitor, prevent, or reduce pollution from the proportion of property tha ed to produce goods or
services.

(g-1) The standards and methods for making a determination u
the rules adopted under Subsection (g) apply uniformly to all appli
section, including applications relating to facilities, devices,
land pollution included on a list adopted by the Texas Cg
Subsection (k). '

(h) The executive director may not make a determination
unless the property meets the standards established under rules

)] A person seeking an exemption under
the letter issued by the executive director of the

r pressurized and bubbling or circulating fluidized bed combustlon systems and
gasification fluidized be bustion combined cycle systems;

(3) ultra-supercrit ulverized coal boilers;

(4) flue gas recirculation components;

(5) syngas purification systems and gas-cleanup units;

(6) enhanced heat recovery systems;

(7) exhaust heat recovery boilers;

(8) heat recovery steam generators;

(9) superheaters and evaporators;

(10) enhanced steam turbine systems;

(11) methanation;

(12) coal combustion or gasification byproduct and coproduct handling, storage, or treatment
facilities;

(13) biomass cofiring storage, distribution, and firing systems;

(2) atmospher

Draft RG 461 Page 54 of 56
Effective September 1, 2009



(14) coal cleaning or drying processes, such as coal drying/moisture reduction, air Jlggmg,
precombustion decarbonization, and coal flow balancmg technology;

(15) oxy-fuel combustion technology, amine or chilled ammonia scrubbing, fuel or emission
conversion through the use of catalysts, enhanced scrubbing technology, modified combustion technology
such as chemical looping, and cryogenic technology;

(16) if the United States Environmental Protection Agency adopts a final rule or regulation
regulating carbon dioxide as a pollutant, property that is used, constructed, acquired, or installed wholly
or partly to capture carbon dioxide from an anthropogenic source in this state that is geologically
sequestered in this state;

(17) fuel cells generating electricity using hydrogen derived from coal, biomass, petroleum coke,
or solid waste; and

(18) any other equipment designed to prevent, capture, abate, or m
organic compounds, particulate matter, mercury, carbon monoxide, or any

itor nitrogen oxides, volatile
ria pollutant.

O Tﬁe Texas Commission on Environmental Quality by rule shall he list adopted under

mptio
the executive dlrector of the Texas
fter the date of recelpt of the

information required by Subsections (c)(2) an
by Subsection (c)(1) has been submitted, shall «
the application is used wholly or partly as a faci
pollution and shall take the actions that are requir
made.

¥ the control of air, water, or land

I

in the event such a determination is

(n) The Texas Commissi
consisting of representative
well as members who are not
expertise in po
regarding th

nmental engineering, to advise the commission
ion. Chapter 2110, Government Code, does not apply to the
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THE TEXAS CONSTITUTION
Article 8- TAXATION AND REVENUE
Section 1-1 - PROPERTY USED FOR CONTROL OF AIR, WATER,
OR LAND POLLUTION; EXEMPTION FROM AD VALOREM TAXATION

(a) The legislature by general law may exempt from ad valorem taxation all or part of real and personal
property used, constructed, acquired, or installed wholly or partly to meet or exceed rules or regulations
adopted by any environmental protection agency of the United States, this state, or a political subdivision
of this state for the prevention, monitoring, control, or reduction of air, water, or land pollution.

(b) This section applies to real and personal property used as a facility, device, or method for the control
of air, water, or land pollution that would otherwise be taxable for the first time on or after January 1,

1994.

(c) This section does not authorize the exemption from ad valorem tax -of real or personal property

that was subject to a tax abatement agreement executed before Janiary 1,
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ED’s Exhibit #2 — Letter Opinion
No. 96-128, Texas Attorney
General’s Office
(November 15, 1996)



@ffice of the ttorney Genetal
| - State of Texas
DAN MORALES

ATTORNEY GENERAL November 15, 1996
The Honorable Tom Craddick Letter Opinion No. 96-128
Chair, House Committee on Ways and Means
House of Representatives : Re: Applicability of section 11.31(a), Tax
P.0. Box 2910 . Code, to a commercial injection well that
Austin, Texas 78768-2910 is operated solely for the purpose of

treating and disposing of waste generated
by third parties (ID# 38908)

Dear Representative Craddick:

You have asked this office to interpret section 11.31(z) of the Tax Code.

Specifically, you ask whether a commercial enterprise engaged solely in the business of

- treating, handling, and disposing of waste generated by third parties is entitled to the

property tax exemption enacted by that section.. In our view, based on the legislative

history of section 11.31(a), such & commercial enterprise is not entitled to the exemption
solely on the basis of the nature of its business.

Section 11.31(a) of the Tax Code provides:

A personis entitled to an exemption from taxation of all or part
of real and personal property, that the.person owns and that is used
wholly or partly s a facility, device, or method for the control of air,
water, or land pollution. A person is not entitled to an exemption
from taxation under this section solely on the basis that the person
manufactures or produces a product or provides a service that
prevents, monitors, controls, or reduces air, water, or land pollution.

A consideration of the legislative history of this provision demonstrates that it was
not intended to give tax relief to those who are primarily engaged in the commercial
business of pollution control or abatement, but rather was intended to give such relief to
businesses compelled by law to install or acquire pollution control equipment which
generates no revenue for such businesses. ' :

Moreover, the language of article VIII, section 1-/ of the Texas Constitution, upon
the approval of which by the people the effectiveness of section 11.31(a) was contingent,
is to the same effect, Article VIII, section 1-J, proposed by House Joint Resolution 86 of
the Seventy-third Legislature, permits the exemption from ad valorem taxation of real or
personal property “used, constructed, acquired -or installed wholly or partly to meet or



The Honorgble Tom Craddick - Page 2 (L096-128)

exceed” environmental pollution rules “adopted by any environmental protection agency
of the United States, this state, or a political subdivision of this state ”

As originally presented as part of House Bill 1920, in the Seventy-third
. Legislature’s regular session in 1993, section 11.31(a) contained only what is how its first
sentence, The hearings on H.B. 1920 and H.JR. 86 before the House Ways and Means
Committee, as well as the House Research Organization’s bill analysis, make plain that the
purpose of the legislation is to insure that businesses required by law to install pollution
control equipment which generates no additional profit for them are not taxed on such
property. H. P. Whitworth of the Texas Chemicals Council, testifying for the bill, said,
“The [pollution control] equipment we are talking about today does not produce a penny
of revenne, It’s in there simply for the welfare as we see it of the general population. And
anybody that adds it to his plant or his business cannot expect that investment to return
him anything.”! . Similarly, the bxll analysxs in its précis of supportmg arguments for the
bill, includes:

fIitis impossible to predict what proportion of new pollution control
equipment would be reflected in the tax rolls. Since this equipment
does not add to the profitability of a plant, many appraisers currently
do not add the cost of environmental devices fo the tax value of a .
business.. . . It would be unfdir to tax businesses on property they'
are reqmred by law to purchase.? [Footnote added.]

Further evidence that it was to correct such percelved unf'axrness rather than to
provide relief to those engaged in the pollution control business, that the bill was
introduced, is provided by the remarks of Representative Stiles, the sponsor, in response
" to the questxon of whether the section exempted automobile inspection stations:

No, sir, I think they are in the business to do provide that service .

but I would tell you that I would be glad to accept an amendment
that somebody’s in the business to make money with & service like
that, that would not be applicable under this law.? [Footnote added.]

To address such concerns as these, Representative Berlanga offered an amendment
which is now substantially the second sentence of section 11.31(a), save for the clause “or
provides a service.” In introducing this language, Representative Berlanga said, “This

IHearings on H.B. 1920 & H.J.R 86 Before the House Ways and Means Comum., 73d Leg. (March
24, 1993) (tape available from House/Video Services Office).

3House Research Orpanization, Bill Analysis, ELB. 1920, 73d Leg. (1993).

3Hearings on HLB. 1920 & H.J.R. 86 Before the House Ways and Mcans Comm., supra note 1.
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amendment clarifies that a person cannot get the exemption just because the person
manufactures a product that is used for pollution control purposes.”™

The language “or provides a service” was added to section 11.31(a) in the senate
for the same reason. Senator Whitmire, in the: public hearing on the bill held by the
Intergovernmental Relations Committee, asked, “What if their entire plant has to do with
pollutxon control such as laidfill or more specifically a hazardous waste incinerator . . . are
. they going to be exempt?”S The senate sponsor, Senator Armbrister, asked Bill Allaway
‘of the Texas Association of Taxpayers to respond, Mr. Allaway said:

1dow’t believe [the] entire facility would be exempt. What is exempt
is land, processes or facilities which are used to meet or exceed a
requirement of federal government. The business itself would not be
exempt. The property that is covered by the bill is property that

~ prevents that business from poltution--not the property that they use
to conduct business.¢ [Footnote added.] '

, In introducing the langﬁage “or provides & service” on the senate floor, Senator
* Armbrister once again underlined that the statute is not intended as tax relief for persons
. engaged for profit in the pollution control business:

What this device does is only if you have a pollution control device
that is drafting off any emissions of the landfill, that device only, not
the entire landfill or incinerator would get an exemption . . . only the
device used to pull off a by-product of that device would be.”
.[Footnote added.] .

The plain language of the second sentence of section 11.31(a), as well as the
legislaﬁve history of the section as a whole, demonstrates clearly that the purpose of the
statute is tax relief for businesses required by law to use or possess pollution control
~ devices or equipment. The statute was not intended to provide a tax exemption to
businesses which are engaged for profit in the commercial trade of pollution control or
abatement. Accordingly, while a device employed by a business to reduce environmental
pollutlon as mandated by law is exempted from property tax by the statute, a business

4Debate on H.B. 1920 on the Floor of the House 73d Leg {April 20, 1993) (tape available from
House Video/Audio Services Oﬁ'lce)

SHearings on H.B. 1920 & H.J.R. 86 Before the Senate Comm. on Intergovernmental Relations,
73d Leg., (April 28, 1993) (tape available from Secnate Staff Services Office).

614,

TDebate on HB. 1920 on the Floor of the Senate, 73d Leg. (April 30, 1993) (tape gvailable from
Senate Staff Services Office).
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engaged, as you put it, in “treatmg, handling, and dlsposmg of waste generated by third

parties” for which such third parties are charged a fee, is not entitled on that basis to an
exemption under section 11.31(a) of the Tax Code.

SUMMARY

A business engaged in treating, handling, and disposing of waste
generated by third parties, for which it charges such third parties a

fee, is not entitled on that basis to an exemption from property taxes
under section 11 3 l(a) of the Tax Code.

- Yours very truly,

,’1§$@g[76;%@r/_
James E. Tourtelott

Assistant Attorney General
Opinion Committee
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NISSEKI ' NISSEKI CHEMICAL TEXAS INC

March 26, 2010

Cashier’s Office, MC 214

TCEQ

P. O. Box 13088 :

Austin, TX 78711-3088 -

Re:  Sunrise Chemical, LLC |
- Application for Use Determination for Pollution Control Property
" Dated March 23, 2010 '

To Whom It May Concern:

Enclosed is an application for a use determination for certain pollution-control
property located at the Sunrise Chemical LLC (“Sunrise Chemical”) facility in Pasadena,
Texas. The Texas Commission on Environmental Quality (“TCEQ”) issued a 100% Use
Determination for the pollution-control property in 2005. See Use Determination
Application No. 8262. Sunrise Chemical recently re-purchased the pollution control
equipment and is re-applying for the use determination. Because the Harris County
Appraisal District (“HCAD?”) recently requested TCEQ reopen or reconsider Use ,
Determination Application No. 8262, see TCEQ Docket No. 2010-0252-MIS-U, Sunrise
Chemical is providing you with the following background information.

* Sunrise Chemical manufactures ethylidene norborne (“ENB”) that is used as a
feedstock in the production of certain types of rubber. Sunrise Chemical currently is a
joint venture between Nisseki Chemical Texas, Inc. (“Nisseki”) and Sanam Corporation
(C‘SanaIn,,),

In January 2004, Sunrise Chemical sold and then leased back one of its ENB units
(ENB2), including the associated pollution-control equipment, to MHCB. Sunrise
Chemical entered into this structured financial transaction to generate funds to allow
Nisseki and Sanam to buy-out another original member of the joint venture. When the
agreement was executed, MHCB became the owner of ENB2 and was therefore
responsible for the property taxes associated with the equipment.

In February 2005, Sunrise Chemical mistakenly applied for in its own name and
obtained a 100% Use Determination for the pollution-control property associated with
ENB2. Sunrise Chemical submitted the application in its own name based upon a
misunderstanding of the Texas Tax Code and TCEQ’s rules. After receiving the 100%
Use Determination in 2005, HCAD created a pollution-control property account in
Sunrise Chemicals’ name, but the pollution-control exemption has never been applied to
offset taxes due. In December 2009, TCEQ was asked to correct the Use Determination
to reflect MHCRB’s ownership, which the agency did.

5004783209500 Bay Area Blvd. * Pasadena, Texas 77507 « (713) 754-1000 « Fax (713) 754-1001
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HCAD?’s appeal that TCEQ reopen or reconsider Use Determination No. 8262 is
based on two theories. HCAD first asserts that MHCB 1is not eligible for the exemption
because another entity (i.e., Sunrise Chemical) operates the pollution control equipment.
‘HCAD also asserts that MHCB is ineligible for the exemption because it is providing
“services” to Sunrise Chemical.

This appeal, however, has no bearing on Sunrise Chemical’s present application
for a 100% Use Determination on a go-forward basis for 2010 and subsequent tax years.
First and foremost, neither of HCAD’s arguments is supported by Texas law. Second,
HCAD?’s concerns with respect to MHCB do not apply to Sunrise Chemical. Sunrise
Chemical owns and operates the pollution-control equipment and is not utilizing the
pollution-control property to provide a service to any third party.

For the aforementioned reasons, TCEQ should issue a 100% Use Determination
to Sunrise Chemical for the pollution-control property. If you have any questions, please
" contact me.

Smcerely,

Gl Ga

Joseph Charney
Senior Manager — Admmlstrauon
Nisseki Chemical Texas Inc

ce. Timothy Reidy, TCEQ (w/out enclosure)
Mark Farley, Pillsbury (w/out enclosure)

500478320v1
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Response to Public Information Request: 10.05.12.03
Tax Relief for Pollution Control Property
Applications Containing Leased Equipment

This document was prepared using the Tax Relief for Pollution Control Property application
database. The database was searched for applications containing the words ‘lease’ or ‘leased’
within the property description field. A total of six applications were discovered. Information
relating to application 8262, Mizuho Corporate Bank MHCB (USA) has been included.

The current approved records retention schedule for the Tax Relief program calls for keeping
application files the three previous fiscal years and the current year. Copies of the final
determinations for applications 476, 3392, 3393, 3430, and 8607 have been disposed of and are
not available. A copy of the final determination issued for application 13702 is attached.

While the propérty description for application 8607 contains the word ‘leased’ staff’s
recollection is that the facility initially obtained this equipment through a lease, but by the time
the request was filed the equipment had been purchased.

[Xﬂ App # v]Company Name HDollar Value J
\Status [Facility Name ‘ |County : |Date Received |
jProperty Description ~ |
[Final Determination . |
94 |476 IPETROTEX FUELS INC 1$22,650.00 |
D | * |COASTAL #4 VEFFERSON l01/05/1995 |

The referenced property is owned by Olan Obannion (Lessor). Mr. Obannion owns the
underground storage tanks. In 1992, PetroTexas Fuels, Inc. (Lessee) dba: Coastal #4, entered
a long term lease with Mr. Obannion, completely upgraded and replaced the entire fuel
system and fueling presentation excluding the UST's and added Stage I Vapor Recovery. In
1993, PetroTexas further upgraded the fueling facilities by adding Stage II Vapor Recovery.

A negative use determination. To be eligible for a positive use determination, property must
be purchased or installed after January 1, 1994. All property listed in the application was
installed prior to December 31, 1993.

|3430 |NBD BANK 1$4,517,139.00 |
NE [SAN MIGUEL MINE ~ [ATASCOSA 105/12/1998 |

Capital lease of various pieces of equipment which are partially used for land reclamation
purposes. Property includes #220 & #221 Huron 1124 Easi-Miner; #241 Komatsu WA 800;
#242 Cat 992C Wheel Loader; #345, #346, #347, #3438, and #349 Komatsu 330m End Dump
Trucks; #481, #482, & #483 Komatsu Motor Graders; and #522 & #523 Komatsu Tractors
with SS Rippers.

A positive use determination of the following percentages for the requested property. 17% for
#220 Huron 1124 Easi-Miner; 11% for #221 Huron 1124 Easi-Miner; 64% for #241 Komatsu
WA 800; 85% for #242 Cat 992C Wheel Loader; 58% for Komatsu 330m End Dump Trucks

] #345, 347and 349; 57% for Komatsu 330m End Dump Trucks #346 and 348; 24% for

- * Copies of the final determinations for these applications are not available. Under the approved
records retention schedule applications are maintained for three fiscal years and then destroyed.
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’App # J@mpany Name “Dollar Value |
|Status J@cility Name ||County | IDate Received ]
|
|

’Property Description

Final Determination

Komatsu GD825A Motor Grader #481; 20% for Komatsu GD825-2 Motor Grader #482; 23%
for Komatsu GD825-2 Motor Grader #483, 35% for Komatsu D375A-3 Tractor w/SS Ripper
#522; and 29% for Komatsu D375A-3 Tractor w/SS Ripper #523.

[97]3392 [NBD BANK 1$1,562,200.00 |
NE ISAN MIGUEL MINE | ATASCOSA ~ |lo424/1998 |

« || This project involves the leasing of two Komatsu/Phillip 330M water trucks and a Tennant |
385 Sweeper. '

A positive use determination of 100% for the two water trucks with associated pumps and
filling equipment and the Tennant 385 Sweeper.

97][3393 INBD BANK 1$1,529,000.00 |
NE ISAN MIGUEL MINE _ ||ATASCOSA 104/24/1998 |

This project involves the leasing of two Komatsu 375-A-3 crawler dozers and a Caterpillar
631E Scraper which will be used solely for land reclamation purposes. These pieces of
equipment will not be used for product collection or delivery purposes.

A positive use determination of 100% for the two crawler dozers and the scrapper which are
used solely for land reclamation purposes and which will never be used for product collection
purposes.

|l

048607 |PPG INDUSTRIES INC  ][$1,028,800.00 |
| PPG LA PORTE FINE |
.
A CHEMICALS HARRIS 05/04/2005

1. Reconfigure CMIC Scrubber. 2. Solvent Recovery for Venlafaxine Production at LPE. 3.
400 Dryer Packaging System Dust Collection Filter. 4. Lease Trailers for Solvent Recovery.
5. Upgrade Perimeter Monitoring. 6. Fault Tolerant Controller for Oxidizer II. 7. Fugitive
Emission Monitoring Equipment.

DEA positive use determination for 100% of the property items listed above.

08 [[13702 |wAM, BE 11$367,850.00
D e T BELION BELL 05/04/2009

Installed an Astec Industries baghouse dust collection system including a baghouse, filter,
cyclone, air blowers, valves and piping.

A negative determination. Section 11.31(a) of the Texas Tax Code requires that the person
own the property and use it for pollution control. The owner of this property leases it to
another party who uses it as pollution control property.

{Mizuho Corporate Bank

04 18262 MHCB (USA)

$9,745,102.00

* Copies of the final determinations for these applications are not available. Under the approved
records retention schedule applications are maintained for three fiscal years and then destroyed.
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er_”App # J‘Company Name ”Dollar Value

L

|Status |Facility Name ~|County |Date Received
Property Description
Final Determination
SUNRISE CHEMICAL
"
D BAYPORT FACILITY HARRIS 02/10/2005

The following items: Flare; Monitoring Equipment on control devices; Fugitive Emission
Monitors; Low NOx Burners; Welded Pipe Joints; Hoods & Collection Systems; Stacks;
Conveyances, Pumps, Sumps, Tanks, & Basins; Waste Water Treatment Facility; Storm
Water Containment; Waste Water Impoundments; Monitoring & Control Equipment; and
Potable Water Systems.

A positive use determination of 100% for the Flare; Monitoring Equipment of control
devices; Fugitive Emission Monitors; Low NOx Burners. Welded Pipe Joints; Hoods &
Collection Systems; Stacks; Conveyances; Pumps; Sumps; Tanks & Basins; Waste Water
Treatment Facility; Storm Water Containment; Waste Water Impoundments; Monitoring &
Control Equipment; and Potable Water Systems. “

1. In January of 2004, Sunrise Chemical, L.L.C. (Sunrise Chemical) sold and then leased
back one of its ENB units (ENB2) to Mizuho Corporate Bank (MHCB). In February of
2005, Sunrise Chemical mistakenly applied for and received a Tier I 100% positive use
determination for the pollution control property associated with ENB2. That property
consisted of a flare, monitoring equipment on control devices, fugitive emissions monitors,
welded pipe joints, hoods and collection systems, stacks, conveyances, pumps, sumps, tanks,
basins, a wastewater treatment facility, storm water containment, and potable water systems.
In December of 2009, MHCB asked the Executive Director to revise the Tier I 100%
positive use determination to reflect MHCB’s ownership. On December 3, 2009, the
Executive Director issued a revised use determination. On April 28, 2010, the TCEQ
considered the appeal filed by Harris County Appraisal District with regard to the revised
positive use determination. The Commission set aside the revised positive use determination
and remanded the matter to the Executive Director for a new use determination. 2. MHCB
owns ENB2 and the associated pollution control equipment. MHCB was not required by law
to use or possess the pollution control equipment associated with ENB2. MHCB leases
ENB2 and the associated pollution control equipment to Sunrise Chemical in return for lease
payments. MHCB is not eligible to receive a positive use determination under Section
11.31(a) of the Tex. Tax Code and 30 TAC §17.6(1) because MHCB is: 1.) providing a
service that prevents, monitors, controls, or reduces air, water, or land pollution at Sunrise
Chemical’s Bayport Facility; and 2.) part101pat1n° in the commercial trade of pollution

control equlpment

* Copies of the final determinations for these applications are not available. Under the approved
records retention schedule applications are maintained for three fiscal years and then destroyed.
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