TCEQ DOCKET NO. 2010-0317-EAQ

APPLICATION BY § BEFORE THE
H. L. ZUMWALT CONSTRUCTION, § :
INC., FOR APPROVAL OF AN § TEXAS COMMISSION ON
EDWARDS AQUIFER WATER §
POLLUTION AND ABATEMENT § ENVIRONMENTAL QUALITY
PLAN; ID No. 2897.00 §

EXECUTIVE DIRECTOR’S RESPONSE TO
MOTION FOR RECONSIDERATION

The Executive Director of the Texas Commission on Environmental Quality (TCEQ)
files this Response to the Motion for Reconsideration filed by Ranchland Oaks Home Owners’
Association (Ranchland Oak;), on the Edwards Aquifer Protection Plan (EAPP) for the FM 1283
Ranch quarry proposed by H.L. Zumwalt Construction, Inc. (Zumwalt). The Executive Director
respectfully recommends that the Commission grant this motion because San Antonio was not
provided notice of the EAPP.

I. GENERAL BACKGROUND

Zumwalt intends to build a limestone quarry that will have a project area of
approximately 30 acres within 113 acres located in Medina County, Texas. The site is located on
the Edwards Aquifer Recharge Zone and is subject to the TCEQ’s Edwards Aquifer rules.!
According to the Edwards Aquifer rules, an Edwards Aquifer Protection Plan must be approved
by the Executive Director before the applicant may begin construction of any regulated activity.2

For industrial establishments that will not have an organized sewage collection system and will

130 Texas Administrative Code (TAC) Chapter 213, Subchapter A.

230 TAC §213.4(a)(1). “Regulated activity” is defined in 30 TAC 213.3(28) as “[A]ny construction-related or
post-construction activity on the recharge zone of the Edwards Aquifer having the potential for polluting the
Edwards Aquifer and hydrologically connected surface streams.” Quarrying is a regulated activity.




not have either an aboveground storage tank or underground storage tank, the Edwards Aquifer
Protection Plan is comprised of a Water Pollution and Abatement Plan (WPAP).3
II. PROCEDURAL BACKGROUND
The Edwards Aquifer Rules provide:
“[TThe executive director shall review and act on an application subject to this

chapter. The applicant or a person affected may file with the chief clerk a motion
for reconsideration, under §50.39(b)-(f) of this title (relating to Motion for

Reconsideration); of the executive director's final action on an Edwards Aquifer
protection plan, modification to a plan, or exception.”*

Zumwalt submitted a WPAP for a limestone quarry to the TCEQ San Antonio Regional
Office on November 6, 2009. TCEQ completed its réview and approved the WPAP on February
4,2010.> TCEQ completed its review and approved the WPAP on February 4, 2010.° Ranchlandv
Oaks submitted its Motion for Reconsidgration on March 1, 2010, which was within the 23 days
required for filing a Motion for Reconsideration. |

The Edwards Aquifer rules require that‘ vx;ithin five days of the application being
determined administratively complete, the regional office will provide a copy of an EAPP to
affected incorporated cities, gréundwater qonservation districts, and counties in which the
proposed regulated activity Wﬂi be located.” Any person may file comments Withiﬁ 30 days of

the date the application is mailed to local governmental entities.®

330 TAC § 213.4(b).

430 TAC §213.1.

5 See, Attachment B

¢ See, Attachment B
730 TAC § 213.4(a)(2).
81d.
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III. NOTICE TO AFFECTED INCORPORATED CITIES, GROUNDWATER
CONSERVATION DISTRICTS, AND COUNTIES

According to the General Information Form, which Zumwalt provided as part of its
WPAP, the »project site is not located within ény city’s limits or extra-territorial jurisdiction
(ETJ).9 Based on Zumwalt’s representation, a copy of the WPAP was mailed to: the Medina
County Judge, the Edwards Aquifer Authority, and the Medina County Underground Water
District on November 9, 2009. The Executive Director did not receive any comments in
response to the notice.

On January 20, 2010, Zumwalt submitted a revised General Information Form indipating
that the project area is inside the City of Saﬁ Antonio’s ETJ. As discussed above, a copy of a
WPAP must be sent to affected incorporated cities.'” The purpose of an ETJ is to allow a
- municipality to protect the general health, safety, and welfare of persons residing jn and adjacent
to a municipality.i1 Mdreover, the Texas Water Code provides that a city may establish a water
pollution control and abatement program, which may include areas within the city’s ETJ ir‘l order
for the city to achieve its objectives.lA2 Because projects regulated under the Edwards Aquifer
rules have the potential to affect the general health, safety and welfare of people within a city’s
ETJ, and also have the potentiai to impact a city’s water pollution control and abatement plan iﬁ
a city’s ETJ, the Executive Director sends EAPPs and WPAPs to incorporated cities, if the
regulated acfivity is in’ éither the cify or the city’s ETJ. Because the Zvumvlzalt WPAP Was
initially inaccurate, San'Antonib was not notified and did not have an opportunity to comment on |

the WPAP.

? Zumwalt WPAP, page 1.

1930 TAC § 213.4(2)(2).

1 ocal Gov’t Code, § 42.001.

12 Texas Water Code (TWC) § 26.177.
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IV. CONCLUSION
San Antonio did not receive notice of the WPAP for the Zumwalt limestone quarry,
therefore the Executive Director respectfully recommends that the Commission grant this

motion.

Respectfully submitted,
Texas Commission on Environmental Quality

Mark R. Vickery, P.G.
Executive Director

Robert Martinez, Director
Environmental Law Division

e
Idathy J. Hm yeys, Staff Attorney
Environmental Law Division
State Bar No. 24006911

P.O. Box 13087, MC 173

Austin, Texas 78711-3087
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CERTIFICATE OF SERVICE

I certify that on March 25, 2010, the original and 7 copies of the Executive Director’s Response
to the Motion for Reconsideration of the H.L. Zumwalt Construction, Inc. Water Pollution and
Abatement Plan” was filed with the Texas Commission on Environmental Quality’s Office of the
Chief Clerk, and mailed and faxed to all persons on the attached mailing list.

ARG M

Kathy Humphreys, Staff Attorney
Environmental Law Division
State Bar No. 24006911




Mailing List
H. L. Zumwalt Construction, Inc.
TCEQ Docket No. 2010-0317-EAQ

 Mr. Henry Zumwalt

H. L. Zumwalt Construction, Inc.
12354 FM 1560 N

Helotes, Texas 78023
Telephone:”  (210) 695-3541
Fax: (210) 695-5651

Matt Bellos

Environmental Specialist
Westward Environmental, Inc.
P.O.Box 2205

Boerne, Texas 78006
Telephone:  (830) 249-8284
Fax: (830) 249-0221

David Frederick :

Lowerre, Frederick, Perales, Allmon &
Rockwall

707 Rio Grande, Ste. 200

Austin, Texas 78701

Telephone:  (512) 469-6000

Fax: (512) 482-9346

Blas Coy

Office of Public Interest Counsel MC 103
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Telephone:  (512) 239-6363

Fax: (512) 239-6377

Bridget Bohac

Office of Public Assistance MC 108

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Telephone:  (512) 239-4000

Fax: (512) 239-4007

Les Trobman

Office of General Counsel MC 101

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Telephone:  (512) 239-5525

Fax: (512)239-5533

Charly Fritz

Edwards Aquifer Protection Program

San Antonio Regional Office

Texas Commission on Environmental Quality
14250 Judson Rd.

San Antonio, Texas 78233-4480
Telephone:  (210) 403-4065

Fax: (210) 545-4329

Docket Clerk

Office of Chief Clerk MC 105

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Telephone:  (512) 239-3300

Fax: (512) 239-3311

Kathy J. Humphreys

Environmental Law Division MC 173
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Telephone:  (512) 239-3417

Fax: (512) 239-0606




