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TCEQ DOCKET NOS. 2011-0273-MIS-U
USE DETERMINATION NO. 13256

APPEAL OF § BEFORE THE
THE EXECUTIVE DIRECTOR’S §
NEGATIVE USE DETERMINATION§ TEXAS COMMISSION ON
ISSUED TO SANDY CREEK §
ENERGY ASSOCIATES, LP ET AL § ENVIRONMENTAL QUALITY
USE DETERMINATION NO. 13256 §

EXECUTIVE DIRECTOR’S RESPONSE TO SANDY CREEK ENERGY
ASSOCIATES, LP ET AL’S APPEAL OF THE EXECUTIVE DIRECTOR’S
NEGATIVE USE DETERMINATION

The Executive Director of the Texas Commission on Environmental Quality (the
Commission or TCEQ) files this response to Sandy Creek Energy Associates, LP
et al’s (Sandy Creek or Appellant) appeal of the Executive Director’s negative use
determination issued for the raw water pretreatment system at its Sandy Creek
Power Generation Facility. The appeal was submitted by Gerald J. Pels, Locke,
Lord, Bissell, & Liddell, LLP, on Sandy Creek’s behalf.

For the reasons described below, the Executive Director respectfully requests that
the Commission deny Sandy Creek’s appeal and affirm the Executive Director’s
Tier I negative use determination for the raw water pretreatment system.

PROGRAM BACKGROUND

This appeal of the Executive Director’s negative use determination is filed
pursuant to H.B. 3121 (77th Tex. Legislature, 2001) establishing an appeals
process for use determinations and the Commission rules implementing the
legislation. See Tex. Tax Code § 11.31 and 30 Tex. Admin. Code (30 TAC) § 17.25.

In 1993, the citizens of Texas voted to adopt a tax measure called Proposition 2.
Proposition 2 was implemented when Article VIII, § 1-1 was added to the Texas
Constitution on November 2, 1993. The amendment allowed the legislature to
“exempt from ad valorem taxation all or part of real and personal property used,
constructed, acquired, or installed wholly or partly to meet or exceed rules or
regulations adopted by any environmental protection agency of the United States,
this state, or a political subdivision of this state for the prevention, monitoring,
control, or reduction of air, water, or land pollution.”

The Texas Legislature codified the constitutional amendment in 1993 as Tex. Tax
Code § 11.31 (effective January 1, 1994). The statutory language in the codified
version mirrored the language of Article VIII, § 1-1. In 2001, the legislature -
amended Section 11.31 when it passed H.B. 3121 (effective September 1, 2001).
This bill added several new procedural requirements to § 11.31, including a

provision requiring the establishment and implementation of a process to appeal



_1See Use Determination No. 13256, p. 5.

use determinations. See Tex. Tax Code § 11.31(e) and 30 TAC § 17.25. The
amendment also required the Commission to adopt new rules establishing
specific standards for the Executive Director to follow in making use
determinations for property that qualified for either full or partial pollution
control use determinations. See Tex. Tax Code § 11.31(g). Appeals under Section
17.25 of the Commission rules may be filed by either the applicant seeking the
determination, or by the chief appraiser of the tax appraisal district affected by
the determination. Tex. Tax Code § 11.31(e) and 30 TAC § 17.25(a)(2). The
Appellant is required to explain the basis for the appeal. 30 TAC § 17.25(b)(5).

PROCEDURAL BACKGROUND

On January 27, 2009, Sandy Creek filed a use determination application for 21
pieces of equipment located at its Sandy Creek Power Generation Facility,
including the raw water pretreatment system. On January 29, 2009, the
Executive Director issued an administrative Notice of Deficiency (NOD) on the
application; requesting, among other things, that separate applications be
submitted for non-integrated equipment. On February 20, 2009, Sandy Creek
filed a Tier I application requesting a 100% positive use determination for the
raw water pretreatment system at its Sandy Creek Power Generation Facility. In
its application, Sandy Creek described the raw water pretreatment system as
follows:

“The raw water pre-treatment system clarifies, disinfects, and neutralizes
water from the Waco Metropolitan Area Regional Sewage System
(“WMARSS”). The water supplied by WMARSS is grey water that meets
the guidelines as Type I Effluent as specified in the TAC. The equipment
included in the raw water pre-treatment is the 11 mile intake piping,
chlorine treatment, solids contact units utilizing coagulant and coagulant
aids, and lime and soda ash injection for pH adjustment. Also, a storage
pond prior to treatment and a storage tank post treatment are utilized.
By treating and utilizing grey water, the Sandy Creek Power Generation
Facility (“Sandy Creek” or the “Facility”) eliminates the need to utilize
fresh water supplies in the area...™ '

Sandy Creek cited 30 TAC Chapter 288, Water Conservation Plans, Drought
Contingency Plans, Guidelines and Requirements, as the environmental law, rule,
or regulation that was being met by the installation of the raw water pretreatment
system. Sandy Creek cited Item W-58 on Part A of the Equipment and Categories
List (ECL) as the applicable listing for the raw water pretreatment system. On
August 6, 2009, Rick Barton, Senior Director, Property Tax, Dynegy, Inc., sent a
letter on behalf of Sandy Creek to Executive Director staff, supplementing the
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information in its application.2 In the August 6th letter, Sandy Creek claimed
that the raw water pretreatment system would be used to meet or exceed: 1)
Texas Water Code (TWC) § 11.1271, Additional Requirements: Water

Conservation Plans, 2) 30 TAC § 288.3, Water Conservation Plans for Industrial

or Mining Use, 3) 30 Texas Administrative Code (TAC) § 288.7, Plans Submitted
with a Water Right Application for New or Additional State Water, 4) 30 TAC §
210.32, Specific Uses of Reclaimed Water, and 5) 30 TAC § 210.33, Quality
Standards for Using Reclaimed Water.

‘On August 19, 2009, the Executive Director issued an admlmstratwe NOD on the
application, stating:

“The application does not provide sufficient information on the
components of the reclaimed water system. Please provide a detailed list
of all the components that make up this system, as well as a process flow
diagram showing this and related systems from the inlet pipeline to the
discharge point for wastewater from the facility (if any). Please label
each piece of equipment identified in the process flow diagram.”s

On or about September 8, 2009, Sandy Creek provided Executive Director staff -
with the appropriate process and instrumentation diagrams, as well as a water
balance.4 On June 3, 2010, the Executive Director declared the application
administratively complete. On January 10, 2011, the Executive Director declared
the applications technically complete. On January 21, 2011, the Executive
Director issued a negative use determination for the raw water pretreatment
system on the basis that: 1) the raw water pretreatment system is used for
production of electricity, and 2) Sandy Creek failed to cite an applicable federal,
state, or local environmental law, rule, or regulation being met or exceeded by the
installation of the raw water pretreatment system.5 On February 2, 2011, Gerald
J. Pels, Locke Lord Bissell & Liddell, LLP, timely filed an appeal letter on Sandy
Creek’s behalf.6

APPELIANT’S CLAIM

Sandy Creek argues that the Executive Director erred in determining that Sandy
Creek failed to cite an applicable federal, state, or local environmental law, rule,
or regulation being met or exceeded by the installation of the raw water
pretreatment system. Sandy Creek’s appeal letter states:

2 See Letter from Rick Barton, Senior Director, Property Tax, Dynegy, Inc. to Minor Hibbs,
Special Assistant, Chief Engineer’s Office, TCEQ, dated August 6, 2009, (Attached as ED’s Exh.
#1).

3 Administrative NOD, dated August 19, 2009.

4 Sandy Creek’s Response to Administrative NOD, dated September 8, 2009.

5 Use Determination No. 13256.

~~6Sandy Creek’s Appeal of Use Determination No. 13256, dated February 2, 2011. -
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“The Reclaimed Water System was installed to meet or exceed regulatory
requirements, including, without limitation, requirements found at
Texas Water Code § 11.1271, 30 Texas Administrative Code § 288.3, 30
Texas Administrative Code § 288.7, and the Amendment to the City of
Waco’s Certificate of Adjudication (Certificate No. 12-23115C)...”7

Additionally, Sandy Creek’s appeal letter states that the Executive Director failed
to properly consider the record, and failed to distinguish between water
conservation plans and drought contingency plans. Sandy Creek claims that the
negative use determination has no basis in fact or Texas law. Sandy Creek argues
that the Executive Director’s negative use determination is arbitrary, capricious,
and represents an abuse of discretion.

LEGAL ANALYSIS

1. THE EXECUTIVE DIRECTOR’S NEGATIVE USE
DETERMINATION SHOULD BE AFFIRMED BECAUSE
SANDY CREEK FAILED TO CITE AN ENVIRONMENTAL
LAW, RULE, OR REGULATION BEING MET OR EXCEEDED
BY THE INSTALLATION OF THE RAW WATER
PRETREATMENT SYSTEM.

To receive a positive use determination, an applicant must cite to a federal, state,
or local environmental law, rule, or regulation being met or exceeded by the use,
construction, acquisition, or installation of the property at issue.8 As previously
mentioned, Sandy Creek claims that the raw water pretreatment system was
installed to meet or exceed: 1) TWC § 11.1271, Additional Requirements: Water
Conservation Plans, 2) 30 TAC § 288.3, Water Conservation Plans for Industrial
or Mining Use, 3) 30 TAC 288.7, Plans Submitted with a Water Right Application
for New or Additional State Water, 4) 30 TAC § 210.32, Specific Uses of
Reclaimed Water, and 5) 30 TAC § 210.33, Quality Standards for Using
Reclaimed Water. As explained below, Sandy Creek failed to provide a federal,
state, or local environmental law, rule, or regulation that was being met or
exceeded by the installation of the raw water pretreatment system.

A. TWC § 11.1271, Additional Requirements: Water Conservation Plans

TWC § 11.1271 requires an applicant for a new or amended water right to prepare
and implement a water conservation plan, and submit that plan with its water
rights application. In addition to water right applicants, TWC § 11.1271 requires
certain water rights holders and water suppliers to develop, submit, and
implement a water conservation plan consistent with the approved regional water
plan. TWC § 11.1271 also requires that all water conservation plans establish
specific quantified 5-year and 10-year targets for water savings. TWC § 11.1271

71d.
8 30 TAC § 17.4(a); Also see Tex. Tax Code § 11.31(a) and (b).
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also requires the TCEQ to adopt rules establishing criteria and deadlines for
submission of water conservation plans.

In its application, Sandy Creek has not identified itself as an applicant for a new
or amended water right, nor has it claimed to be a water right holder or retail or
wholesale water supplier. Based upon the information before the Executive

‘Director, TWC § 11.1271 does not apply to Sandy Creek. Therefore, Sandy Creek

cannot meet or exceed TWC 11.1271 by installing a raw water pretreatment
system at its Sandy Creek Power Generation Facility.

B. 30 TAC § 288.3, Water Conservation Plans for Industrial or Mining Use

30 TAC Chapter 288 sets out the submittal requirements for water conservation
plans and drought contingency plans. The TCEQ is required to determine.
whether requested appropriations of state water are reasonable and necessary for
the proposed use or uses, and that water right applicants will conserve and avoid
wasting water. This determination is made through reviewing an applicant's
water conservation plan, and this review is considered in the decision to approve
or deny a water right application. In additionto water right applicants, water
right holders of more than 1,000 acre-feet per year that use the water for
industrial or mining uses are required to submit a water conservation plan.

.30 TAC § 288.3 sets out the minimal elements of a water conservation plan

submitted by a water rights holder using the water for industrial or mining
purposes. The water conservation plan must include information on the

“application of state-of —the-art equipment and/or process modifications to

Improve water use efficiency.”® The water conservation plan must also establish
specific quantified five-year and ten-year targets for water savings, and the basis
for the development of these water saving goals.?© These 5 and 10-year goals are
not enforceable.1!

Sandy Creek has not identified itself as a water rights holder using the water for
industrial or mining purposes. In Footnote 7 of its August 6th letter, Sandy Creek
states:

“Pursuant to [Sandy Creek’s] contract with the City of Waco, the
City of Waco obtained an Amendment to its existing Certificate of
Adjudication (Certificate No. 12-2315C) (the “Amended Certificate”),
authorizing the diversion of an additional 58,200 acre-feet of water per
year from Lake Waco on the Bosque River from a diversion structure
located on land owned by the City of Robinson. The additional water
rights were for industrial uses, and under the aforementioned contract
served as a backup water supply in the event that WMARSS was unable to

9 30 TAC § 288.3(a)(6).
10 30 TAC § 288.3(2)(3)

-11- m'if,,,, JR—
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provide sufficient quantities of reclaimed water to meet the Facility’s
needs. Further, the Amended Certificate specifically requires
the City of Waco to implement a water conservation plan as
required by 30 T.A.C. § 288.3, and that any contract customer
of the City do the same within 90 days prior to the diversion of
water for industrial purposes. See Amended Certificate, Par. 5.A. and
B. Accordingly, installation and use of the Reclaimed Water System as a
water conservation measure nonetheless meets or exceeds the ‘
requirements of Texas Water Code § 11.1271, 20 T.A.C. § 288.3, and the
Amended Certificate.” (emphasis added).12

Sandy Creek acknowledges that 30 TAC § 288.3 does not apply to them, but to
the City of Waco. Sandy Creek relies on the provisions of its water supply
contract with the City of Waco and the provisions City of Waco’s Amended
Certificate of Adjudication?3 to claim that the installation of the raw water
pretreatment system at its facility meets or exceeds 30 TAC § 288.3. Citing to the
provisions of its water supply contract with the City of Waco and the provisions of
the City of Waco’s Amended Certificate of Adjudication does not satisfy the
requirement that Sandy Creek cite to an applicable federal, state, or local
environmental law, rule, or regulation being met or exceeded by the installation
of the raw water pretreatment system. Based upon the information before the
Executive Director, 30 TAC § 288.3 does not apply to Sandy Creek. Therefore,
Sandy Creek cannot meet or exceed 30 TAC § 288.3 by installing a raw water
pretreatment system at its Sandy Creek Power Generation Facility.

C. 30 TAC § 288.7, Plans Submitted with a Water Right Application for New or
Additional State Water

30 TAC 288.7 sets out the minimal elements of a water conservation plan that
must accompany an application for new or additional appropriation of state
water. As part of its water conservation plan, a water right applicant must
evaluate any other feasible alternative to new water development, including
recycling and reuse.’4 A water right applicant bears the burden of demonstrating
that no feasible alternative to the proposed appropriation exists, and that the
requested amount of the appropriation is necessary and reasonable for the
proposed use.

Sandy Creek has not identified itself as an applicant for a new or amended water
right. Based upon the information before the Executive Director, 30 TAC §
288.7 does not apply to Sandy Creek. Therefore, Sandy Creek cannot meet or

12 See Letter from Rick Barton, Senior Director, Property Tax, Dynegy, Inc. to Minor Hibbs,
Special Assistant, Chief Engineer’s Office, TCEQ, dated August 6, 2009, p. 6. (Attached as ED’s
Exh. #1).

13 See Amendment to Certificate of Adjudication No. 12-2315C (Attached as ED’s Exh. #2).
1430 TAC § 288.7(a)(3)._ ___
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~ exceed 30 TAC § 288.7 by installing a raw water pretreatment system at its Sandy

Creek Power Generation Facility.

D. 30 TAC § 210.32, Specific Uses of Reclaimed Water and 30 TAC § 210.33.

Quality Standards for Using Reclaimed Water

30 TAC Chapter 210 establishes the general requirements, quality criteria, design
and operational requirements for the beneficial use of reclaimed water.
Subchapter C, 30 TAC Chapter 210 (30 TAC §§ 210.31-210.36) sets out the
specific uses, quality standards, monitoring, record keeping, and reporting
requirements for reclaimed water. 30 TAC § 210.32 differentiates between Type I
and Type II reclaimed water uses. Type I reclaimed water use includes irrigation
or other uses in areas where the public may be present and come into contact
with the reclaimed water. Type II reclaimed water use includes irrigation or
other uses in areas where the public will not be present and come into contact
with the reclaimed water. 30 TAC § 210.33 sets out numeric water quality
limitations for both Type I and Type II reclaimed water uses. These numeric
water quality standards apply to reclaimed water before it is discharged to an
initial holding pond or reclaimed water distribution system. It is the
responsibility of the reclaimed water producer to establish that the reclaimed
water meets the quality limits at 30 TAC § 210.33.16

The Chapter 210 Authorization obtained by the Cities of Waco, Bellmead, Lacy-

~ Lakeview, Robinson, and Woodway designates the City of Waco as the reclaimed

water provider and Sandy Creek as the reclaimed water user. The Chapter 210

~ Authorization provides the following:

“Reclaimed water from the WMARSS's [sic] Water Treatment Plant
(Permit 11071-001) to be used for cooling tower make-up water, boiler
makeup water, quench water for ash produced in the boiler, makeup water
for air pollution control equipment, and other process water uses; service
water for cleaning floors and equipment; irrigation; water for dust
suppression on road, solid waste disposal areas, and coal piles; and other
Type II uses. Sandy Creek Energy Associates is authorize [sic] to treat the
Type II effluent to Type I for fire protection within their facility.”7

In Footnote 8 of its August 6th letter, Sandy Creek states:

“We understand that TCEQ acknowledges that, because Sandy Creek is
obligated to meet storage requirements under limitation I(e) of the
Authorization, the reclaimed water storage pond should be eligible for a
positive use determination. It is important to note that [Sandy Creek] is

1530 TAC §§ 210.32 - 210.34.
16 ]‘_d
7 See Authorization for Reclaimed Water issued to Cities of Waco, Bellmead, Lacy—Lakewew :

~“Robinsor, and Woodway (Attached as ED’s Exh. #3):
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required to treat Type II effluent to Type I standards for fire protection
uses. The system to be installed by [Sandy Creek] will be used to treat all
Type II effluent to Type I standards, thus exceeding the minimum usage
criteria in the Authorization and the requirements for on-site grey water
usage established by the TCEQ. See 30 T.A.C. §§ 210.32-33.”718

First and foremost, Provision I(e) in the Chapter 210 Authorization provides that
reclaimed water managed in ponds for storage must be prevented from
discharging into waters in the state, except for discharges directly resulting from
rainfall events or in accordance with a permit issued by the TCEQ. Sandy Creek’s
citation of this pond management provision of the Chapter 210 Authorization
does not satisfy the requirement that Sandy Creek cite to an applicable federal,
state, or local environmental law, rule, or regulation being met or exceeded by the
installation of the raw water pretreatment system; and does not make the storage
pond eligible to receive a positive use determination.’® Second, the City of Waco
is required to meet the Type II water quality standards prior to transferring the
reclaimed water to Sandy Creek.20 Sandy Creek is not required to meet the Type
IT standards before utilizing the reclaimed water for process water uses, service
water for cleaning floors and equipment, irrigation, and water for dust
suppression on road, solid waste disposal areas, and coal piles. Since Sandy
Creek is not required to meet the Type II water quality standards, it cannot
exceed those standards by treating all of the reclaimed water it receives to Type I
water quality standards. Finally, the fact that the Chapter 210 Authorization
authorizes Sandy Creek to treat Type II effluent to Type I standards for fire
protection does not make the raw water pretreatment system eligible for a
positive use determination. Property used solely for worker safety or fire
protection does not qualify as pollution control property.2:

2. THE EXECUTIVE DIRECTOR’S NEGATIVE USE
DETERMINATION SHOULD BE AFFIRMED BECAUSE THE
RAW WATER PRETREATMENT SYSTEM IS USED FOR
PRODUCTION PURPOSES.

18 See Letter from Rick Barton, Senior Director, Property Tax, Dynegy, Inc. to Minor Hibbs,
Special Assistant, Chief Engineer’s Office, TCEQ, dated August 6, 2009, p. 6. (Attached as ED’s
Exh. #1). :

19 While the storage pond is not eligible to receive a positive use determination, any storage pond
liner may qualify for a positive use determination. In its application, Sandy Creek did not
individually list a storage pond liner, cite to the applicable environmental law, rule, or regulation
being met or exceeded by the installation of a storage pond liner, provide the ECL number
corresponding to a storage pond liner, or the estimated cost of a storage pond liner.

20 See 30 TAC §§ 210.32 - 210.34.

21 See 30 TAC § 17.14(a) (repealed December 13, 2010, 35 TexReg 10964); Also see, Property Tax

Exemptions for Pollution Control Property, Draft Guidelines Document for Preparation of Use
Determination Applications, TCEQ, RG-461, p. 32, September 1, 2009 (Attached as ED’s Exhibit

_#4). o N

ED’s Response to Sandy Creek’s UD Appeals Page 8
TCEQ Docket Nos. 2011-0273-MIS-U A
Use Determination No. 13256



-Sandy Creek’s raw water pretreatment system is used to generate electricity and
operate the Sandy Creek Power Generation Facility; therefore, it is production
equipment that is not eligible for a positive use determination. Sandy Creek will
use the raw water pretreatment system to obtain cooling and process waters that
are necessary elements of the steam electric power generating process. The raw
water pretreatment system will generate process water that will be sent to boilers
to produce steam and generate electricity for sale. Sandy Creek’s raw water
pretreatment system is production equipment that does not control air, water, or
land pollution; and thus, is not eligible to receive a positive use determination.
Property used solely for product collection or for production is not eligible to
receive a positive use determination.2?

Sandy Creek has applied for a Tier I 100% positive use determination for its raw
water pretreatment system, which consists of: 1) 11 miles of intake piping, 2)
chlorine treatment system, 3) solids contact units utilizing coagulant and
coagulant aids, 4) lime and soda ash injection for pH adjustment, 5) a storage
pond for storage prior to treatment, and 6) a storage tank for post treatment
storage. -

The Chapter 210 Authorization indicates that the reclaimed water will be used by
Sandy Creek for process and make-up water at the Sandy Creek Power
Generation Facility. Authorized uses of the water include: 1) cooling tower
make-up water, boiler make-up water, quench water for ash produced in the
boiler, makeup water for air pollution control equipment, and other process
water uses; 2) service water for cleaning floors and equipment; 3) irrigation; and
4) water for dust suppression on roads, solid waste disposal areas, and coal
piles.23 Cooling tower make-up water is used to replace process water that
evaporates in the cooling tower. Boiler make-up water is water used to supply a
boiler to generate steam used in generating electricity. Ash quench water is used
to cool the ash generated by combustion of coal in the boiler. Process water is
also necessary for operation of air pollution control devices such as wet
scrubbers, which use the water to remove pollutants from the gas stream. As
previously mentioned, these are Type II reclaimed water uses. The City of Waco
is responsible for treating effluent to the Type II water quality standards before
transferring it to Sandy Creek. Sandy Creek’s raw water pretreatment system
converts Type II effluent to Type I water quality standards. This is not required
by TCEQ’s regulations, and does not provide an environmental benefit. Sandy
Creek’s raw water pretreatment system is production equipment that does not
control air, water, or land pollution, and is not eligible to receive a positive use
determination.

2 See 30 TAC § 17.14(a) (repealed December 13, 2010, 35 TexReg 10964); Also see, Property Tax
Exemptions for Pollution Control Property, Draft Guidelines Document for Preparation of Use
Determination Applications, TCEQ, RG-461, p. 32, September 1, 2009 (Attached as ED’s Exhibit
#4). _

23 Authorization for Reclaimed Water issued to Cities of Waco, Bellmead, Lacy-Lakeview,

' 3

Robinson;and Woodway (Attached-as ED’s Exh. #3)-
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CONCLUSION

After careful consideration of the appeal filed by Sandy Creek on Use
Determination Application Number 13256, the Executive Director concludes that
its original Tier I negative use determination was not issued in error. Sandy
Creek has failed to provide any legal basis upon which the Commission should
reverse the Executive Director’s use determination in this case. The Executive
Director’s use determination is consistent with the terms and mandates set forth
in the relevant statutes and rules. The assertions of the Appellant do not alter the
findings and final negative use determination issued by the Executive Director in
this case.

Accordingly, the Executive Director respectfully requests that the Commission
deny the instant appeal and affirm the Executive Director’s Tier I negative use
determination. '

Respectfully submitted,
Texas Commission on Environmental

Quality

Mark R. Vickery, P.G.
Executive Director

Robert Martinez, Director
Environmental Law Division

Timothy J. Reidy, Staff Attorney
Environmental Law Division
State Bar No. 24058069

P.O. Box 13087, MC 173

Austin, Texas 78711-3087

Tel: (512) 239-0969

Fax: (512) 239-0606

REPRESENTING THE EXECUTIVE
DIRECTOR OF THE TEXAS
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COMMISSION ON ENVIRONMENTAL
QUALITY

CERTIFICATE OF SERVICE

I certify that on March 23, 2011 an original and seven copies of the “Executive
Director’s Response to Sandy Creek Energy Associates, LP et al’s Appeal of the
Executive Director’s Negative Use Determination” was filed with the Texas
Commission on Environmental Quality’s Office of the Chief Clerk, and a complete
copy was transmitted by mail, facsimile, electronic mail or hand-delivery to all

persons on the attached mailing list.

Timothy J. Reidy, Staff Attorney
Environmental Law Division
State Bar No. 24058069
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Richard Barton
Senlor Director, Property Tax

Dynegy InG,

133 South Fourth St.:Suite 306
Springfield, IL 62701

(217) 492-6612

Angust 6, 2009

Via ematl (mhibbsiirceq. stete.re.s)
and Certified Mail/Return Receipt Requested

Mr, Minor Hibbs '

Special Assistant, Chief Engineer’s Office
MC 168

Texas Commission on Environmental Quality
12100 Park 35 Circle

Austin, Texas 78753

Re: Letter for TCEQ Legal Counsel Review of the Sandy Creek Energy Associates LP et al's
Use Determination Application SC-2008-8 for Pollution Control Property Tax Exemption
ofthe Reclaimed Water System at the Sandy Creek Power Generation Facility

Dear Mr. Hibbs:

As you are aware, Sandy Creek Energy Associates LP et al ("SCEA™ or “we”) has submitted.
Use Delermination Application 8C-2008-8 (the “Application™) to the Texas Commission on
Environmental Quality (“TCEQ™). The Application is a Tier T application pertaining to the Raw
Water Pre-treatment System at the Sandy Creek Power Geperation Facility (“Sandy Creek™ or
the “Facility”) located in Riesel, McLennan County, Texas. Tier I applications encomipass
property defined in Part A of the Equipment and Categories List (“ECL”").

I BACKGROUND

"We prepared this letter at your-request (in 2 telephone conversation with Rick Barton, Dynegy’s
Property Tex Manager) for presentation to TCEQ’s legal counsel regarding consideration of the
Raw Water Pre-treatment System installed at Sandy Creek as property tax exempt pollution
control equipment, This pre-treatment system clarifies, disinfects, and neutralizes wastewater
received from the Waco Metropolitan Arca Regional Sewage System (“WMARSS™). This
pre-treatment system 1s also known as the “Reclaimed Water System” (and will be referred to as
such herein} because the wastewater water received from WMARSS is recycled to avoid
depleting state surface waters or ground water. -

S—
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11 RECLAIMED WATER SYSTEM DESCRIPTION

The equipment associated with the Reclaimed Water System covered by the Application for
property tax exemption includes only that equipment above and beyond the typical raw water
trestment equipment.that would normully be used by a coal-fired electric generation facility to
produce water for process purposes. : :

The Reclaimed Water System includes:

the 17 mile intake piping; -

chlorine treatment systen,

“solids contact units wtilizing coagulant and coagulant aids; and
lime and soda. ash injection for pH adjustment.

% e & 8

There is.also a storage pond for wastewater storage prior to treatment as well as a tank for post
treatment storage. o

The Application does not include the conventional raw water treatment systems typically found
at coal-plants using process wafer from a potable water source -or on-site wells. ~These
conventional water systems (which are not inclnded in the Application) consist of multi-media
filters, reverse osmosis units, mixed bed demineralization equipment, and associated tanks and
piping used to further treat the water to process standards. :

_ Accordingly, the Reclaimed Water System covered by the Application .is used wholly as
pollution control equipment for the Facility.

III. DISCUSSION OF PROPERTY - TAX EXEMPTION APPIICATION AND
ELIGIBILITY :

A, Basis for Tier I Applicatien

The first step in the application process is the determination of the appropriate tier level for an
~ application.  In this case, the Application is appropriately classified as a Tier I -application

because the pollution control equipment at issue is specifically listed in Part A of the ECL,
30 T.A.C. § 17.14(a). Specifically, the Reclaimed Water System falls squarely under
Ttem W-58, Water Recycling Systems, which includes: :

“Tnstalled sysiems, excluding cooling towers, that, clean, recycle, or reuse
wastewater or use grey water or storm water in order fo reduce the amount of a

© facility's discharge or the .amount of new waier used as process or make-up
water including Zero Discharge Systems.” (Emphasis Added.)

While Item W-58 encompasses a variety of water recycling systems, for purposes of
. Sandy Creek’s Application, it contains three key elements: (1) an installed system that is not a
cooling tower, (2) that reuses wastewater, (3) to reduce the amount of new water used as process
water or make-up water. The Reclaimed Water System satisfies each of these thrée elements.
To wit: -
(1) The Reclaimed Water System as defined in the Application (and as described
above) dees not include cooling towers.
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(2)  The Reclaimed Water System “reuses” wastewater, specifically, wastewater from
WMARSS. The term “reuse” is defined in TCEQ’s water conservation rules
(B0 T.A.C. § 288.1) as: :

‘The authorized use for one or more bengficial purposes of use of
[sic] water that Femainy unconsumed gfter the water is used for the

original purpose of use.and before thal water is either disposed of
or discharged or otherwise allowed to flow into « watercourse,

lake, or other body of siate-owned water,” :

The WMARSS wastewater that supplies the Reclaimed Water System is
-wastewater originally used by résidents of the Waco metropolitan area that has
been tredted by WMARSS and would otherwise be discharged in due course into
the Brazos River. The purpose of use of the wastewater by the Reclaimed Water
System 15 2 “beneficial use” pursuant to the TCEQ's regulations regarding the
Use of Reclaimed Water. The TCEQ’s regulations define “beneficial use” as “an
economic use of wastewater . . . ‘which takes the place of potable and/or raw water
that could otherwise be needed from another source.” 30 T.A.C. § 210.3. If the
Reclaimed Water System had not been installed to permit the Facility to reuse the
WMARSS wastewater, then an estimated 8,788 gallons of raw water per minute,
or 12,654,720 gallons per day, would be needed from another source (or sources)
to satisfy the Facility’s water needs. Thus, the Reclaimed Water System reuses
wastewaler, ‘

(3) .As referenced above, the Sandy Creek Facility requires am estimated 8,788
gallons of process water per minute, or 12,654,720 gallons per day. In the
absence of the Reclaimed Water Systerm, these very substantial water needs would
have to be met with new water obtained either through the pumping of local
groundwater or the diversion of surface water pursnant to newly obtained water. -

‘rights. The Reclaimed Water System is designed specifically for the purpose of
reusing wastewater fromm WMARSS to not just reduce, but eliminate the amount
ofnew water used as process water at the Sandy Creek Facility.

B. Interpretation of ktem W-58

"We understand that TCEQ has suggested that Ttem W-58 of the ECL may apply only to systems
that reuse wastewater generated exclusively on-site. Respectfully, we believe there is no basis
either in the description of Item W-38 itself, Section 11.31 of the Texas Tax Code, TCEQ’s
regulations in 30 T.A.C. Chapter 17, or TCEQ’s guidance on Property Tax Exemptions for
Pollution Control Equipment (the “Program Guidance”), for limiting the applicability of the ftem
in that manner.

Ttem W-58 provides three distinct ways in which a water recycliig system may be used for
pollution control purposes. They are systems that: :

(@) clean, recycle, or reuse wastewater;”
(1)  use grey water or storm water to reduce the amount of a facility’s discharge; or

(i) wse grcy water or storm water to reduce the amount of new water used as Process
-or make-up water. 30 T.A.C. § 17.14(a} (Part A).
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The regulation was drafted in the disjunctive. The use of the word “or” makes clear that-any of
the three uses qualifies as pollution control equipment. :

To the extent that the “on-site” interpretation results from a narrow focus on the language in the
description of Item W-58 which reads, “..in order to reduce the amount of a facility’s
discharge...,” we point out that such a linrited reading disregards the alternative, accepted
purpose set forth in Item W-58 for covered water recycling systems. That language reads: “...or
the amouni of new water used as process or makeup water..” (emphasis added). An
interpretation disregarding the alternative provision in W-58 is inconsistent with Texas law. The
Texas Supreme Court has held that when construing a statute, effect should be given to all
words. Words should not b treated as surplusage. State of Texas v. Shumaker, 199 S/W.2d 279,
287 (Tex. 2006). Administrative rules are construed in the same manner. See Rodriguez v,
Lloyds Ins. Co., 997 8.W, 2d 248, 254 (Tex. 1999). Thus, regulations and statutes must be

construed in a manner to give meaning to each of their parts. - A marrow reading focusing:

exclusively on reduction of discharge disregards the other uses set forth n Item W-58. The use
of the disjunctive “or” means “in the alternative” and requires that alternatives be treated
separately, This is black letter law In Re BNS., 247 8. W, 38 807, 809 (Tex. App. ~ Dallas 2008,

10, pet),

Further, interpreting ECL Item W-58 fo limit its applicability to reuse of wastewater generated
on-site is contrary to the Staie’s legitimate imterest in conserving precious water supplies, and
specifically to the objectives of 30 T.A.C. Chapter 288, which broadly seek to promote the
beneficial use of wastewater or other reclaimed water in order to conserve and protect surface
waters and groundwater. Finally, we note that in other instances where an Item on the ECL is
intended to address a site-specific use of waste water, that intent is specifically articulated.”

We respectfully urge TCEQ to Tecognize the applicability of ECL Item 'W-58 in light of the
compelling environmental benefits provided by the Facility’s reuse of the WMARSS wastewater
rather than new groundwater or surface water. If TCEQ intends to limit the applicability of Ttem
W-58 solely to wastewater generated on-site, we respectfully request that T'CEQ advise us of the
statutory .or regulatory basis supporting that decision. Moreover, as described below, treatment

" of wastewater generated off-site provides no less overall benefit to the site or the community
" generally. : '

' Similarly, while Reclaimed Water Authorization No, 11071-0001 was issued to WMARSS as a reclaimed water
provider, under 30 T.A.C, § 210, the applicant on Reclaimed Water Authorization cannot be determinative of who
may qualify for a pollution control equipment cxemption, Further, if this requirement were superimiposed on ltem
W-58, i.e., that wastewater, or storm water, or grey waler used to reduce discharge or make-up water is limited to
that which is generated on-site, the Ttem would lack utility. The rule simply does not and cannci reasonably contain
such a restriction. For example, the rule allows an exemption for equipment. that utilizes “stormwater.” An
interpretation of the rule to mean that the equipment treat only that stormwater generated exclusively on-gile may he.
4 virtual impossibility considering that sheet flow from neighboring propertics could and would be captured for use
or TCusC, .

® For example, ltem W-39 deals with wastewaler treatment facilities or plants. To qualify, the facility must be
“constructed to process waslewater generated on-site.” 30 T.A.C. § 17.14(a) (Part A, Jtem 59). Iris clear that where
{he confred equipment mus! use wastewater generated on-site, the Jtem so states. :
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B. Decision Flow Chart Analysis

The second step in the application process is to evaluate the eligibility of the equipment for
which the positive use determination is sought under the TCEQ’s Decision Flow Chart,
published at 30 T.A.C. § 17.15(a). For purposes of this.discussion, the flow chart requires the
applicant to make two crifical determinations. ' '

The first determination, in Step 3, is w_hether an adopted environmental rule or regulation is
being met-(or exceeded). Ifno, Step 4 stipulates that the equipment s not eligible. Ifyes, Step 5
asks whether the equipment provides an environmental bénefit at the site. As the following

discussion indicates, the Reclaimed Water System meets each of these essential criteria and,

therefore, should be granted a positive usc determination by TCEQ.
1. Isan adopted environmental rule or regulation being met?

Section 17.10(d)(4) of TCEQ’s regulations requires the use determimation application to identify
“the specific law, rules, or regulations that are being met or exceeded by the use, installation,

construction, or acquisition of the pollution control property,” SCEA's original application cited .

30 T.A.C. Chapter 288, which contains TCEQ's rules regarding waler comservalionplans,
drought conservation plans, and-conservation and reuse of water generally. The application: did
not identify the specific regulation in Chapter 288, nor did it identify the statute implemented by
the televant provisions of Chapter 2887 This- may have contributed to - TCEQ’s guestions
regarding the eligibility of the Reclaimed Water System for a positive use determination® To

address any such questions, we take this opportunity to identify the specific statutory and

regulatory provisions the Reclaimed Water System is designed to and will in practice meet or
exceed. ' ' '

{a) Texas Water Code § 11.1271

For reasons described in detail below in the discussion of the environmental benefit provided by
the Reclaimed Water System, SCEA desired to avoid the use of groupdwater to supply the
Facility due to the significant negative environmental impacts groundwater use would entail.

The other traditional alternative source of water is surface water. Surface w.aters within the State

of Texas arc the property of the State of Texas,” and no person may appropriate any state water
without first obtaming a permit from TCEQ. _ . -

Texas Water Code Section 11.1271 requires an applicant for a new water right to formulate and
submit & water conservation plan and adopt reasonable water conservation measures, and directs

. TCEQ to adopt rules concerning submission of water conservation plans.  The term-

“conservation” is defined in Section 11.002(8)(B) as “those practices, techniques, and

technologies that will reduce the consumption of water . . . or increase the recycling and reuse.of”

water so that a water supply is made available for future or alternative uses.” The Reclaimed

3 To the extent the Agency deems necessary, we will amend our application to provide this greater specificity.

4 While there is no rule mandating Sandy Creek use the wastewater from WMARSS as a raw water source, &ny such
emphasis would be misplaced, particularly with regard to Ttem W-58, which addresses recycling of wastewater, grey
water, and stormwater, We are not aware of a regulatory requirement mandating that any regulated actor
specifically use grey water or. stormwater to reduce the amount of a facility’s discharge, and for that reason it is
-unreasonable to hald that Item W-58 as applied to Sandy Creek should be inlerpreted that way.

5 Texas Water Code § 11.021(a).

§ Texas Water Code § 11.121,
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-

Water Systein falls within this definition of a water “conservation™ measure. SCEA identified

the Reclaimed Water System as a reasonable technological alternative to reduce the consumption
of new water at the site by reusing wastewater from WMARSS. Thus, the Reclaimed Water
System not only meets an adopted environmental rule, but eliminates the need to obtain. a direct
water right that would have permitted SCEA to appropriate state-owned water from the Brazos
River or Lake Waco for ongoing and continuous use.’ Accordingly. the Rerlaimed Wotar
System exceeds this adopted envirnnmental statute.

&) 30FAC §288.7

Section 288.7 was adopted to implement Texas Water Code § 11.1271 that .reciﬁires TCEQ to
adopt rules congerning submission of water conservation plans, This regulation stipulates'as

follows:

(a) A water conservation plan .submitted with an application for a new or
additional appropriation of water must include data and information

which:

Mm sﬁppcrLs the applicant's proposed use of waler with consideration
of the water conservation goals of the water conservation plam; .

(2) ge\"alua’cesf conservation as an alternative to the proposed
appropriation; and

: (3) evaluates any other feasible alternative to mnew water
development including, but not limited to, waste prevention, recycling and
reuse, water.transfer and marketing, regionalization, and optimum water
management practices and procedures. .

(b) It shall be the burden of proof of the applicant to demonstrate that no
- feasible alternative to the proposed appropriation exists and that the

requested ‘amount of appropriation is necessary and reasomable for the

proposed use. ' '

7 pursuant to SCEA’'s contract with the City of Waceo, the City of Waco obtained an Arnendment to ifs existing
Certificate of Adjudication (Certificate No, 12-2315C) (the ‘Amended Certificate™), authorizing the diversion of an
additional 58,200 acre~feet of water per yeat from lake Waco on the Bosque River from a diversion siructure
Jocated on: land owned by the City of Robinson. The additional water.rights were for industrial uses, and under the

. aforementioned contract served as:a bdckup water supply in the event that WMARSS was unable to provide

sufficient quantities of reclaimed water to meet the Facility’s nceds, Further, the Amended Certificate specifically
requires the Ciry of Waco to implement a water conservation plan as required by 30 T.AC. § 288.3, and that any
contract customer of the City do the same within 90 days prior to fbe diversion of water for industrial purposes. See
Amended Certificate, Par. 5.A. and B. Accordingly, installation and use of the Reclaimed Water Syslem as a ‘water
conservation measure nonetheless meets or exceeds the requirements of Texas Water Code § 11,1271, 30 TA.C. §
288.3, and the Amended Certificate. .

¥ We understand that TCEQ acknowledges that, because Sandy Creek is obligated to meet storage requirements
under limitation I(e) of the Authorization, the reclaimed waler ‘storage pond should be eligible for a positive use
determination, It is important to note that SCEA is required to ireat Type TI effluent to Type 1 standards for fire
protection uses. The system to be installed by SCEA will be-used to treat all Type I effluent to Type | standards,
thus exceeding the minimum usage criteria in the Authorization and the requirements for on-site grey water usage
established by the TCEQ. See 30 T.A.C. §§ 210.32-33. :
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. Regarding subparagraph (2)(1), given the feasibility .of the rense of WMARSS wastewater
through implementation of the Reclaimed Water System, SCEA asserts that proposing the use of
surface water as the primary supply for the Facility would not reasonably consider the water
conservation goals of the water conservation plan. Thus, implementation of the Reclaimed
. Water Systermn was necessary to meet the requirement of Section 288.7(a)(1).

Regarding subparagraph (a)(2), any water conservation plan developed in support of a water
right application for the Facility that properly evaluated conservation as an alternative to the
proposed appropriation would lead to the conclusion that the conservation alternative, ie.,
installation of the Reclaimed Water System, is the preferred altemative. Accordingly,
implementation of the Reclaimed Water System,was necessary to meet the requirement of
Section 288.7(a)(2). ' » - ’

Regarding subparagraph (a)(3), SCEA determined that recycling and reuse of the WMARSS
wastewater through implementation of thie Reclaimed Water System was 2 feasible alternative to
new. water development. Accordingly, implementation of the Reclaimed Water System was

required to meet the requirement of Section 288.7(a)(3).

Finally, in light of the foregoing analysis, SCEA would not have been able to meet the burden of
proof established in Section 288.7(b) to demonstrate that no feasible alternative o an
- ‘appropriation of new water rights existed conceriiing the Facility, or that a new appropriation
was necessary ot reasondble. , _

Tn conclusion, given the already impaired groundwater resources in McLennan County and the
water conservation requirements of Section 11.1271 of the Texas Water Code and Section 288.7.
of TCBQ'’s regulations implementing that statute, installation of the Reclaimed Water System
was effectively required to provide a source of water for the Sandy Creek Facility.

2. . Isthere an environmental benefit at the site?

Section 11.31(c)(1) of the Texas Tax Code requires that an applicant for a tax exemption for
‘pollution control property submit information in its application detailing “the anticipated
environmental benefits from the installation of the facility, device, or method for:the control of -
air, water, or land pollution.” In Box 5 of the Decision Flow Chart, TCEQ has interpreted this

. provision to reguire the pollution control property provide an “environmental benefit at the site.”

In previous discussions with SCEA, TCEQ has indicated that it belisves the Reclaimed Water
Systern does not provide an environmental benefit at the site becanse the wastewater being
treated does not come from the site. This interpretation, however, focuses exclusively on the
reduction in volumetric wastewater discherge or the treatment of wastewater, A significant
environmental benefit of the Reclaimed Water System, however, is the elimination of the need to
withdraw more than 12 million gallons per day from the already heavily stressed groundwater

supplies in McLennan County.
(a) Environmental benefit of avoided groundwater pumping

The Sandy Creek Facility requires an estimated 12,654,720 gallons of water per day, The first
option for obtaining this raw water would be to install groundwater wells at the site to withdraw
the volume necessary Tor the Facility’s operations. Withdrawal of this volume of groundwater
(or any material volume of groundwater), however, would severely and detrimentally impact the
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rinity Aquifer, 2 significant source of groundwater in McLennan and 12 other counties, which

has aiready been identified by TCEQ and the Texas Legislature as one of the most eritically
stressed aquifers in the state. .

Conditions facing the Trinity Aquifer are severe, In 2008, TCEQ issued an order designating a
five-county area including McLennan County as the Central Texas ~ Trinity Aquifer ~ Priority
Groundwater Management Area. The designation was based on extensive research and
evaluation of the history and condition of the aquifer and the threats facing the aquifer from
increasing development in the region. TCEQ studies found that historical pumpage in a
16-county study area has .exceeded effective recharge, resulting in declining water Jevels,
removal of ‘water from aquifer storage, and possible deterioration of chemical quality.” The
impact of this reduction in groundwater reserves also impacts natural springs, reducing surface
waler supplies and guality, and impacting species that rely on surface water. Y The greatest
groundwater Jevel declines in the study urea are Fom wells completed in the Trinily Aquifer
Hosston Formation in the Waco metropolitan area of McLennan County, with declines of over
400 feet.'* Likewise, the 2007 State Water Plan iHustrated that the most significant historical
water-lewel declines in the state have occurted in the Trinity aguifer in the study area centered in
McLennan County.”® Consistent with these historical findings, TCEQ found that present
pumping ratcs in McLennan and 11 surrounding countics is already at or above the estimated
long-term sustainable supply. " The TCEQ concluded that McLennan is one of five counties in
the study area experiencing or expected 10 experience critical groundwater problems in thevnext

25 years. ‘

Currently, there are no fecleral or state agencies with the authority to regulate groundwater-in the
McLennan County area, and TCEQ determined that local governments cannot provide the type
of groundwater regulation required to protect groundwater resources, > The task of regulating
groundwater resources falls to groundwafter conservation districts (“GCDs”), which are charged
by statute with the power to enagci rules requiring well permits, regulating spacing of wells, and
regulating groundwater transfer. ¢ However, while a McLennan County GCD was authorized by
the 80" Legislature, it has yet to be confirmed by voters. Further, its authorizing legislation
requires that the GCD include at least one adjacent county by September 1, 2011 or the GCD
will be dissolved.!” The-GCD also must be authorized by voters by September 1, 201 2,8

In tesponse to the critical issues facing the Trinity Aquifer in McLennan County, TCEQ issued
an Order on October 21, 2008 establishing the Central Texas — Trinity Aquifer — PGMA to cover
MeClennan, Bogque, Coryell, Hill and Somervell Counties. Under Section 35.007(a) of the
Texas Water Code, PGMA’s are “those areas of the state that are experiencing or that are

% An Order Designating the Central Texas — Trinity Aquifer — Priority Groundwater Managemeat Area and
Approving the Executive Director’s Recommendations Regarding Groundwater Conservation Districts in the
PGMA, TCEQ Docket No., 2008-0099-MI8; SOAII Docket No. 582-08-1502 (“PGMA Order™), Findings of Faol
22. : . , ‘ -
" 7d., 9 35. :

Mrd,q23.

14’9 23, .

¥ PGMA Order, Findings of Fact 1 25.

“1d,937.

15 1d., 9 40.

'614,941.

1. 157

Y8 1., Conclusions of Law — Creation of a District 9 7.
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expected to experience, within the immediately following 25-year period, critical groundwater
problems, including shortages of surtace water or groundwater, land subsidence resulting from
groundwater withdrawal, and contamination of groundwater supplies.”

The TCEQ’s designation of a PGMA for the area including McLennan County is definitive
evidence of the environmental harm that would result if the Sandy Creek Facility installed
groundwater wells to supply some or all of the more than 12 million gallons of water per day that
are required by the Facility, Thus, by drawing process water from the WMARSS wastewater
discharge Tather than using groundwater, the Reclaimed Water System is providing a highly
significant environmental benefit, which also occurs at the site.

.+ (b))  Envirenmental benefitis occuriing “at the site®

There can be no dispute that the environmental benefit produced by eliminating the need for
groundwater use is occurring “at the site,” because the site is located in McLennan County,
where the most significant groundwater level declines in the state are ocourring, according to
TCEQ. ~ ;

‘While it is true that the environmental benefit provided by the Recluimed Water Systern,will be
shared across the entire PGMA, that cannot be a basis to reject an application. In faety.the
authorizing statute (Texas Tax Code § 11.31(1)(c)) does not expressly require a showingthat the
environmental benefit be “af the site,” let zlone exclusively at a site. The requirement that the

environmental benefit occur at the site is included in TCEQ’s decision flow chart at 30 T.A.C. .

§ 17.15(=), but mowhere is it requircd that the cnvironmental benefit be westricied to the site

itself Not only would such a restriction be contrary to the purpose of the statute and the goals of

the legislature, it would be inconsistent with TCEQ’s own application of the requirement. For
example, TCEQ has issued property tax exemptions for the installation of emissions scrubbing
equipment at facilities, While this equipment cleans the emissions from the site at which 1t
installed, the benefit of reduced efnissions is experienced across the local area and airshed in
which the site is located. In the case of Sandy Creek, the Reclaimed Water System is eliminating
the need for-groundwater pumping at the site, which benefits both the site and the entire PGMA.,
Preserving the groundwater resources (as well as surface water resources) provides benefits to
the region and at the site itself While the benefits to the region and the site'® itself may not be
susceptible to precise quantification, there can be_no doubt that the benefits exist-(and TCEQ’s
tules do not require that the benefit be quantifiable™). : o

Furthermore, in previous cases addressing TCEQ’s imposition of the “at the site” requirement for
the environmental benefit, the Executive Director stated that the purpose of the requirement is to

“ensure[] that the taxpayers who absorb the pollution tax burden immediately benefit ‘from the

pollution being controlled as a result of installation of the equipment. . . . Environmental benefit
at the site provides the quid pro benefit to the counties deprived of tax revenues when an item is

" The system provides other benefits Lo the sile as well. As discussed above, SCEA intends to treat the Type IE
effluents it receives to Type 1 standards. The treatment to Type 1 standards will meet or exceed other rules and
standards and provide benefits to the site. Additionally, potential human exposure to constituents typically found in
Type Il effluent from fugitive emissions will be further limited by the freatrment to Type 1 siandards.

207 S, e.g., Ixecurive Direclor's Response Brief 1o Valero Refining ~ Texas, LP., Diamond Shamrock Refining

Company, L.P., and the Premcor Refining Group, Inc.'s Appeal of the Executive Director’s Negative Use '

Determinations, TCEQ Docket Numbers 2007-0732-MIS-U through 2007-0740-MIS-U (2007) al 24 (discussing the
origin of the TCEQ’s environmenral benefit “at the site” requirement and noting that the Executive Director heeded
comments to remove a qualifier that would have required the benefits at the site to be “quantifiable™).
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taken off the tax roll as a result of & positive use determination.”®' The Executive Director’s

statemend confirrns that the benefit must not be restricted to the site; reading it otherwise would
deprive those taxpayers in the vicinity of the site from the very benefit that the requirement is
designed to ensure. The benefits provided by the Sandy Creek Facility's use of reuss of
wastewater from WMARSS in place of raw water from the region’s critically stressed aquifer,
which prevents further degradation of the quality and availability of the primary source of

_drinking water for McLennan County as well as contributing to [urther subsidence in the region,

provides precisely the type of immediate and significant benefit at the site that TCEQ’s rule
requires. .

The broad environmental benefits provided by the Reclaimed Water System both at the Sandy
Creek Facility itself and to the Central Texas — Trinity Aquifer PGMA generally, are precissly
the sort of environméntal benefit that provides significant value to the State of Texas and for
which a property tax exemption should be granted. : : -

Iv. CONCLUSION

In conclusion, SCEA believes that the Reclaimed Water System falls squarely within the
parameters of Item W-58 of the ECL, Water Recycling Systems, because it is an installed system

" that reuses wastewater in order to reduce the amount of new water used as process water or

make-up water at the Facility, SCEA believes that no valid, legdl basis exists to disregard the
plain language of Item W-58 and limit its applicability solely to'systems that reuse wastewater
generated exclusively on-site. Accordingly, the Application is appropriately classified as a Tier 1
application under Item W-58. . .

As required by TCEQ's flowchart, published at 30 T.A.C. § 17.15(=), the Reclaimed Water
Systemn meets or exceeds an adopted envirommental rule or Tegulation and provides am
environmental benefit at the site. The adopted rules being met or exceeded include, ‘without
limitation, the water conservation requirements of Texas Water Code Section 11.1271 and 3G
T.A.C. Chapter 288 (specifically, Section 288.3 and 288.7). The Reclaimed Water System meets
or exceeds these rules because it implements & reasonable, technological alternative to reduce
consuraption of new water at the site by reusing wastewater fom WMARSS, thereby eliminating
the need to obtain or draw upon a surface water right. The Reclaimed Water System provides a

significant environmental benefit at the site by also eliminating the need o withdraw massive

guantities of groundwater to meet the Facility’s needs, In light of the significant depletion of the
Trinity Aquifer already occurring at the site and in the surrounding region, which has led to the

" designation of the Centra} Texas ~ Trinity Aquifer ~ Priority Groundwater Management Area, .

use of groundwalter rather than reclaimed water avoids inflicting further pressure on an already
critically stressed groundwater supply.

Tn light of the above, SCEA believes that the Application clearly rieets the requirernents of
Section 11.31 of the Texas Property Tax Code. o

We very much appreciate the opportunity to present this additional information in support of our
exemption application. 1f the Agency continues to have any questions or cencerns regarding our
application, we would appreciate the opportunity to meet personally with you and your staff. We
would be pleased to meet at any time that is convenient for you.




Lyl

Mr. Minor Hibbs
TCEQ

August 6, 2009
Page 11

Thank you again for your consideration,

Sincerely,

Rick Barton
Sr, Director — Property Tax

o~
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

. AMENDMENT TO -

CERTIFICATE OF ADJUDICATION
APPLICATION NO. 12-2315C CERTIFICATE NO. 12-2315C TYPES §§11.122,11.042
Ovner: City of Waco " | | ‘Address:© P.0. Box 2570
' Waco, TX 76702

Filed:  July21,2004 .- . o | .‘ oma'nted'f JAN 2.0 2005

Purpose: Mﬁnicii:al agricultural, and - © County: .  McLennan
S : 1ndustr1a1 . -
" Watercourse: Bosque R.wer, tributary of the . Watershed: B}azos River Basin

Brazos River and the Brazos
Rtver .

WHEREAS, Certificate of Adj udlca’aon No. 12-2315 authorizes the City of Waco to impound
104,100 acre-feet of water in Lake Waco on the Bosque River, tributary of the Brazos River, Brazos River
Basm in McLennan County (the lzke is owned by the USA and operated by the US Corps of Engmeers), and

WHEREAS the City is also authonzcd to divert and usenot to exceed 58,200 acre-feet of water per
year from the reservoir for municipal and industrial purposes and 900 acre-feet of water per year for
aszncultural (irrigation) purposes and . :

“WHEREAS, several time pnontiés exist; and-

WHEREAS, the City is further authorized to reica-sé 7,700 acre-feet of water per year from the dam

at arate of 12.0 cfs (5385.6 gpm), use the bed and banks of the Bosque and Brazos Rivers to convey that -

water, and subsequently divert 7,000 acre-feet of water at a rate of 11.5 cfs (5161.2 gpm) for industrial
purposes in Fort Bend County; and

WHEREAS the a.pphcant seeks an amendment to Certificate of Adjudication No. 12-2315 for
authorization to increase the amount of water released from the lake to 16,869 acre-feet of water, increase
the discharge rate t0 23.9 cfs (10,726 gpm), and use the bed and banks of the Bosque and Brazos Rivers to

convey that Water to 2 proposed diversion point apprommatcly 12.13 river miles downstream and

WHEREA_S, the applicant further seeks to increase the amount of water subsequenﬂy diverted from
the proposed point to 16,802 acre-feet of water at a raté of 23.2 cfs (10,412 gpm) for industrial purposes
pursuant to a Reclaimed Water and Raw Water Supply Agreement between the City and Sandy Creek Energy
Associates, L.P. dated Tanuary 1, 2004; and




WHEREAS, the City of Robinson owns and operates the proposed diversion point which is
authorized under Water Use Permit No. 5085 and has prov1ded consent to the City of Waco to add this point
‘under this apphcatlon and

WHEREAS, the applicant has estimated 2 0.4 % camage loss in the 12.13 mile reach between the
release and diversion point, and to insure that only the water released is being diverted, the rate of diversion
will never exceed the rate of dlscharge and .

- WHEREAS, the Texas Commlssmn on Envuonmental Quality finds that Junsdm’aon over the

apphcatlon is es‘nabhshe:d1 and
WI—IEREAS no person protested the grantmg of this application; and

. WHEREAS, the Commlssmn has complied with the requ1rements of the Texas Water Code and
. Rules of the Texas Comrmssmn on Environmental Quahty in issuing this amendment; and

WHEREAS, the Exeoutwe Director recommends spec1a1 condl‘aons be moluded to address the losses
and dlverswn rate; : : :

NOW, THEREFORE ‘this amendment to Ceruﬁcate of Adjudmauon No. 12-2315, designated as
Certificate of Adjudication No. 12-23 15C, is issued to the City of Waco subject to the followmg terms and
conditions: . .

. - USE

o

In lieu of the previous authorizations, the owner is ﬁow aﬁthor-ized to:

- Al Divert and use not to exceed 58,200 acre~feet of water per year ﬁ'om Lake Waco for -

-municipal and industrial purposes and 900 acre-feet of Water per year for
agncultural (irrigation) purposes. '

B. | Discharge 16, 869 acre-feet of water, use approximately 12. 13 river miles of the bed
and banks of the Bosque and Brazos Rivers to convey that water to a diversion.point
in McLennan County, and subsequently divert 16,802 acre-feet of water for
industrial putposes

2.  DISCHARGE AND DIVERSION

©A. Discharge

i, . Point: Located at 31.5931°N Latitude, 97.2089°W Longitude, also being -

approximately 4.08 miles in a northwest direction from the McLerman

pro : e - -County-Courthouse; Texas:

il Rate: In lieu of the previous discharge rate, the owner is now authorized
- a maximum discharge rate from Lake Waco of 23.9 cfs (10,726 gpm).




‘B.

Diversion

i.  _ Point: owneris authorized to divert the 16,802 acre-feet.of water from the
southwest, or right, bank of the Brazos River at Latitude 31.5200°N,
Longitude 97.0700°W, the same being S15.7500°E, 5,600 feet from the
Car_los O’Campo Grant, Abstract 32, McLennan County.

ool Mammum diversion rate is 23.2 cfs (10 412 gpm).
3. TIME PRIORITY

The time priority of the owner’s right is January 10, 1929 for the diversion and use of

39,100 acre-feet of water for municipal and industrial use; April 16, 1958 for an additional]

19,100 acre-feet of water for municipal and industrial use; and February 21, 1979 for the

diversion and use of 900 acre-feet of water for agricultural use (irrigation). The time

priority for the bed: andbanlcs authorizations retains the ongmal priority date for the releas ed
water.
4, SPECIAL CONDITIONS
A, To insure that only the water released is being d1verted ‘chc rate of d1vers1on will
_never exceed the rate of discharge.

B. Use of the d1vers1on point described above owned and operated by the City of -
Robinson, .is contmgent upon the maintenance of an agreement between the
certificate owner and the City of Robinson.

5. - CONSERVATION

A, "Certificate owner shall implement a conservation plan that provides for the
utilization of water conservation practices, techmiques and technologies thatreduce |
or maintain the consumption of water, prevent or reduce the loss or waste of water,
maintain or improve the efficiency in the use of water, increase the recycling and

_Teuse of water, or prevent the pollution of water, so that a water supply is made
available for future or alternative uses. Such plans shall include a requirernent that,
in every wholesale water contract entered into, on or after the effective date of this
amendment, including any contract extension or renewal, that each successive
wholesale customer develop and implement conservation measures. Ifthe customer
intends to resell the water, then the contract for resale of the water must have water
conservation requirements so that each successive wholesale customer in the resale
of the water be required to implement water conservation measures.

B. Within 90 days prior to the diversion of water for industrial/mining purposes, the
GWHAT OF COmTact CUStorner Hust Submiit an ifdustrialiitiing water conservation™
plan to comply with Title 30 Texas Administrative Code (TAC) Chapter §288.3.

‘C.-  Within 90 days prior to the diversion of water for agricultural (irrigation) purposes,.

the owner or contract customer must submit an irrigation water conservation plan
to comply with Title 30 TAC Chapter §288.4.




This amendment is issued subject to all terms, conditions and prov131ons contamed in Certlﬁcate of
Adjudlcanon No. 12-2315, as amended, except as spec1ﬁoally amended herein.

Thls amendment is.issued subject to all superior and semior water rights in the Brazos River Basin.

Owner agrees to be bound by the terms, conditions and provisions contamed herein and such
agreement is a condition precedent to the granting of this amendment

All other matters requested in the application which are not spec1ﬁcally granted by this amendment
are denied. .

This amendment is issued subj ect to the Rules of the Texas Commission on Environmental Quahty
and to the right of continuing supervision of State water resources exercised by the Commission.

TEXAS COMMIS SION ON
ENVIRONMENTAL QUALITY

htplane

e Commlssmn

AD’ate issned: ' JAN 20 2035
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TCOEQ

Produocer:

Providers;

Users:

" Location!

Authorization

.FaH:51223553-21 Degc 12 2006 10:08 P. 08

‘ nd-rgp_. 1nops g,' 1107001
apptoved Ostober 15, 2004

AUTHORTZATION ROR REGLAIMED WATER

Cifiss of Wavs, Bellmesnt, Lady-Lalwlew, Robinaon, atd Woodwny
P2, Box 2570 »
Waen, Toang 78702-2570

City of Wion

2.0, Bor 2570
Whane, Texpy 76702-2570

Sandy Cresk Energy Assoolates
400 Chasterfield Centér, Sutte 110
8t, Lowis, Missour 63017

Thewastowster plant site 1 located on the south bank of the Brazos River, approximately
4.5.mile downstreant foin the oronging af (Intarsmte Hl,ghway 35 and the Brﬁmx River in
McLeman County, Texas, . .

Reolaitnod watet from the WMARSS' Water Teantment Plant Pertnit 11071-001) to be

used-forenoling tower ke« water, boller makeap watr, quendhwater foragh produssd
du1-he Woiter, makeiny water for gir pollution control equipnmnt, and osther provess watet
wsgs; servies water for sleaning floors end equipraent; frrigation; water Tor dust suppresgion
on-tout, solid waste dlsponsl wres-and cosl plles; snd other Type T nses: Sundy Creek
Erergy Assooiates Is autharize to mt the Type II effiuent to Type I for fire profection
within thedr faeility. The ssrvioe ares f& shown on Attnehmont A,

Hhis autharization contains the ponditlong thatspply for the uses of the redlaimed water, The approval ofa

replaitned water use profeot under Cmpter 210 does not affect aty exieting watst rightr, Iff applioabls,
recigimed water use suthorization in no way affects the need of & produser, provider pnél/or user to obtain

4 separate water right authorlzation from the cotnmissiots,

This aotion ls taken under anthority delogated by the Baooutive Dirsotor of the -Gomi:nission on
Environmental Quslity, '

Issued Dete! Deceniber 11, 2006

For the Com"ﬂﬁi’;&icﬁn

e ameimeee e mdesanm e b o
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Faw: 5122306321 Dec 12 2008 10:08 . P.D4

Cities 6f Waop, Bellmerd, Laoy-Lakcv BW, I{Ebmscm, and Woodwny
Aufhorization Mo, R 11071001 _

Paged

Limitatlons:

I Gﬁnﬁ’ﬂ] Requircm;:ntz,

(a)

e
(&)

"8

© -

SERE LT

@

{®

)

{0

* The.design of d

......

Nowatwrhcahnantplanwpmtar(pro " 0k qgrxeolaima*watcrvﬂthﬂm

émted from c’hsoharge into
miniall events or in

cap
acoordunoswith apcmmtw A " harges gre vnauthorized,
ki imy soauthorized overflos,ofta holdisg pon §ohirge into.or adjacent

tow:rtem riHliE amte theus ' or’pru Gios Topert any noneompHasos,

office and to the Austn : Ofﬁce, agnt Seof]
srorking days of beanming awire of The writion submlszabn shill contain 8

desription. of the noncomplianos ah 1ts-cauac, the po'tenﬁal dafger to humian hedBh or
safery, or the environment; the perlof.of noncomnliance, including exaot dates and times;

ifihemnaomphanar; has ot b@en.vamateii, ﬂ;e; antuuipv.wdﬁmc s e«:pectati o, nxmﬂnua; .

tma’a:noxit system or wastewater treatment eollection systemlurﬂas's the reolaxmad water user

: gpplies Tor.and cbtoins a permi i‘mm Afhe.gommission whmh authodzcs discharge of the

water, .
Signs i both Enghsh and szmwh shall be posted at storagc amaa, ‘hose blbs and fauom
. tlar,

_ .z‘ezding "Res]mrmed Water, B

Revlatmed water pip'lng Fhall be sqpai;&teﬂ fm;tﬁ“‘p i wﬁ‘m‘ plpmg when srenched bya
distanos of ot loastnine fet, B g shullb painted punileand allpiping shall be
sptked] in opdrilanGe wi e (TAL) 210,25(1),

,,,,, ned water $0 3 user shall be
approved by. the execufive dineutor; Materials ehall be submiitted for gpproval by the
dxeoutiyo direstor in acopydapekwWith the Texns Enpinsering Pragtive At (Astlle 3271s,

Iabritafion syatéim which wﬂl convey.1

 Wemonls Annoiated Texss.Stafutes), The plang .and spegifontions forthe distribution

" sytyrma mithorized by thin msthotizationymust be approyed pursuantto stete. law,.and fuilure
to secure ppproval bofore commenoing ‘construetion bf such svorks or making a transfer of
reolahnwaier therefrom 5 4 violation of Fhis muthorlzaﬁon, mdonchday o traneferds an
“agdiflonal wolnﬁon il appmml
Ncithmgm this mnthorization mod{fe requircmenis af theTaxastparﬁnem pf Health

fmmdin Title 25 TAC, Ghapte:r 387, i

, Majwr ohanges from aprxqrnot;ﬁcatson for usc ofrcc]axmcd watet mus the approved by the
* exeoutive Birestor, A. mnjor ohange fndludsas: ~

oiho sommissionregional -
(1403, within five (5)"
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Cities of Waco, Bellmest, Lacy-Lakeview, Robinson, aad Woodway .
Authorization No. R 11071-001
Page 3

i

(1) =achangedn the boundary of the approved-servioe aree not including the convereion -
ofindividual lots within 4 subdiviston to reclaimed water use;
@  fhoaddition of & new produoer;
(3  mpjor hanges in the ntended use, such ag conversion from Imrigation of & golf
vouree to tegidentis] Irrigation; or
) chaviyes from either Type Eor Type I uses-to the other.
ey Theredlgimell wetsrproducer and user shall maimtein on the sitos a ourrent operation and
- maintstmmoe:plan, The aperation ated mpintenmeeplon swhivhsholl contain, 26 & rlmimum
the-following:
(1) wuepyofs signod contracts betwosn the wser, produner and provider and ;
() & lgbeling ard separetion plan For the proventton of oroas sonneotions between
. meelaimed water dlsnibution lines and potable water lines;
(3)  Ihetveasuregthut will bo ingflemented to prevent wmsufhorized acoess to recletmod
: ‘watar Favilities (eg., seoured valves);
(4) progetutes formonitoring xoolaimed water;
(5) - = plan for How roclatmed water use will be seheduled fo mini:mza the risk of
inativertent lutan exposry; ,
(6)  schedules forrouting maintendnoe;
(D aplen for workepiaining and eafety; and
(8)  oantingency plat for gystem fallure or upssts,
Storags Requirements for Recliimed Wate;
@  -Adliaifisl helding ponds designed to comfain Type T offluent, 1ocatad in arens in the stats

ot idienfified s & viilnerable aros ag defined by arating:of 110 or pteater un the statowide
“hround-Fater Pollution Potential - General, Muniolpsd, and Industrial Souroes”
(DRASTIC) trp-shall conform to the following teuitirerneits:

{1 The ponds, whether constructed of earthen or other xmpcmous materiﬂs, shall be
designed and constmeted 80 88 toprevent pronndwater sontamirmition; .

& Sodls weed for pond lining ﬂha_ll be free From forcign material mich ae paper, brush,
frees, and largs rooks;

(3)  All'soil lvers 'munt be of compacted interial having & petresbility inna than or -

equal to 1 & 10 omy/ses, at least 24 mohes thick, oompaated in Jifw no groater than
& ohes each .

(4)  Synihetlo membrang lnings ehall have 4 minimum thiokness 0f 40 mils. In situ
: liners st lenst 24 inghoes thivk meating & permenbility legs than or eqqual to 1 X 109
omyseo ure nooeptable altematives;

&) Certifioation ehall be furnishedby a’I‘exasRegmemdefeaa ohal Bnglheer that the
pond lhﬂug theets the appropriste orltam prior to utilization.of the facllites; and

(&) Boil cmbardcnmtwalls ghall have o top width of at leact five fest, The interlor and

exterior dlopes of soil exdbardkment wolls sholl be so seeper than one foot veridoal

1o three fest horlzonts! unlegs Blternate methods of slope stebilization are utilized,

Al soil ombarkment walls shall be protected by o vegetative cover or other

stabilizing mmterial to provent erosion. Erosfon stops and water seals ghall be
[ingtalled on 311 piplng penﬂtraﬁng fhe erbankments,
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Citles of Waoo, Bellmead, Lagy-Lakevipw, Robingon,and Woodway
Aunthorizgtion e, R J 107100
Pape 4 ‘

(7). .An olipmetivesmethod pf pond Hrilng whiloh provides equwﬁlcm or.hetter water
guality protection. fhay provided vmder fhin-peotion. mpy: be uti’hzed thh the prior
approva] ol {he wxucuﬁw direntor, e

(5)”, A spepifle exenmpion may bc dhtained from ﬁhc cxc;cqﬁvc,q;rcptqr if, after the -

“roview of dufy aubmltterlhythareolainmd watérprovis propriste, the
brooutive director dctenmmz mmtainment afthe racimmad Wi oT 18 nof neceRray,
congidering: .

(A)  soll and.geologic dats, and ground water data, inoluding itd- qunﬂty, TG0y,
quanitity and yield; fmd :

(B)  udeguate dcmons’waﬂon that mpmrmem of ground water for its actual or .

. potiitlel use w:ll be pmvcnwd

() }Z_eolaimed. wate:r may b¢ stowd in Jeaks Frp0f,) fabnoate«d Lanks
I - Steolfie Tees sngd Quahty'Btmdurds for Rgciaimed Water.

'Numsﬂiaalpammemhmts pmaming o spociﬁcmcla Imed watét\ise catagonss arepontainedin this
seotions, These.Hnxits apply to redlabmed syater hefore dischaﬁ;"c to initia) halding ponds or &

tediated water distribution system, Ttshallbethe. mspunsibility Gf the reglaimed water producsr -

. fo'zsta‘bhsh thatthe revlaimod water niects e guﬁhty Hirndts Af the gamplef Sl fo{« This Intended nse

inasesrdange-with the rnomtoﬂng mqmrementa ‘ldanﬂﬁed k) Seotion l'v rblahhg s Sampling and
Atalysls, . .

v

el - Bpulaimed WatsrHee: TypeBowherothepiblio: wamd motike) ev;rnc“m vemmorwith e

reoldimed water, The followingusedadlibwed by thisanthorlzatioh: dealing towermake-up
water, quench water for ash produced ih the iifler; thskeup witer for air pollution oomiral
iliipiend, and other process Water nses; Hervior wwter ot tloining Hloors and equipment;
et water £or dust Suppresiion onroad, golid waste ﬂi posalareas and ooal piler; and
".E‘yponuses. ' . '3

@) The following ponditions-apply to'this ’:ypo of use of reclaimed water, Ate miniemm, the
reolaimed water producer shsll only transfer roolaimed water of the fallowing quality vk

" deseribed for each type of spemfw uge, reclrimed water-on a Bo—day avérge ehall have a*

~ guality oft . .
CHOD, ’ sl
“Teoal Collform ‘ 200 ’CFU/.IDQ mi¥
Fenal Coliform (not 1o exoeed), . 800 OFU7100 prilww
® geompiie mean

¥ sinhgle grab gample

IV,  Samplingznd Analysis,

The zeplatmed water prodnoer shall sample the reqlalmed water prior to distribution o user

1o weguze thit.the water quality is insepod with the intended contracted nee, AnalyHosl
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Authotzation No, R 11071001

Page 5

methods shall by in accerd Mth thoso spesified in 30 TAC Chapter 319 (islating to
Mondtoritig and Reporting). The minimum sampling and analysis frequenoy for reolaimed
water 8 woslkly |

Themonitoring dhall be done after the final freatment urdt, These reords shall be maintained
on a monthly basly snd be wveilable at fhe plant site for Inspeotion by snthorized
representatives of the Commission fot at least five years, _

Record keeping and chortxng

v (2) The rcnlalmsd water provider and weer shall mudniain recordr on elte for 2 per:!ed of five

Vi

VIL

VHL

YORTS, .
&) Records o te maiﬁtained by the providerinclude!
(&) co%ies ofnatifications madetothe oomm:ssmn oncetning reolsimed wator
4 projests.
@ ssapplicable, copiesof contracts made with eash reclaimed water user (his
: requirement dossnet inchide rédlalmad water users at residences.that havn
separats distribytion lines for potabile watsr),
©) :éecox‘ds of volume 4f wgtcr délivered to eaoh Tecliimed water user per
aliv
(@.  reclaimed water quality analyses

=) 'I'he zeslaimied watsy podocer shadl report fo the nonmﬂssion on & menthly bagis the ~ '

following irformation-on forms furnished by the exesuttve diregtor. . Such reports are due
to the-commaistion by the 20th day of the month following the reporting perfod.
{1y volume ofreclaimed water @elivered to provider.
2 gnaiﬂy of reslsimed water-deliveted 1o 8 tser of provider reporied as a monthly
gystage for each quality orfterin exoept thoso Hated a8 Unot to exceed” whisch shall
. ‘be-feported.as individual snalyses, J

(€)  Monitoring reguirernents containeg it the authorization sre guspendst from. thc affeotive
datoof the authorization wotil thereolaim water is iransferced, The provider shail provide
written nofioe to the Austin Offive, Réglatration, Review & Repothing Division, Witer
Quality Applioation Feam we 161) and the Reglon 9 Offics of the Comzission thirty (30)
Anys prior to frandfet.

Traasfer of Reclalmed Water.

Reslalmed water transferred from a prowidet to's user ghall be done on a demand only basis. This
means thatthecreglaimed water nser may refuse delivetry of such water ot any thmie, Al reolnitmed
water tratyefarred 10 anser must be of at leart the tieatment quality specified in Section IV, Tranater

shall be accomplished via pipes or tank trucks,

' Genetal Prohibitions,

Fioept for on-channel p:mds, storago facilitios for retaining renlaimed water prior to use ghall not
be looated within the flondway tmd #hall be protevted from the 100-yzar flood, .

Restriotions,

Thig suthorizertion doss not convey any property right and does not grant any exolusive privilege,

PR PIPR P
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IX.  Responsibillties and Contracts, .
(8  Theproducer ofrecliimed waterwill not be linble for misapplioation ofrenaimed water by
ugers, exoept 88 provided in-this svotion, Both thereolaimed water provider and neet have,
but are not limited i, the Tollpwing respongdhilities:
(1)  Theroolnimet waterproduoer shalk
Jengt the minjmy

(&) tramnfer rpdluimet] wator of at Ehip
- rath very to'th

| wator
it

Ly
137} kg
i
we

R

3

gter inapesrdance with this aufiorizations and <~
borddasreiuired by Seotion T felatingte Record

.

A Ihe p-;_.‘uom.'.ﬁrovid,,, Sanid/of Hiser fafls- ‘Oﬂhi,,ly-..wi‘?ﬁﬁthe termﬂ of this - .uthédééﬁom- the:; -
7 gxeoutive Biveotor rhay faks enforoement agtiohiprovited by the Texas Water Code, §§26.01! “amd

26,138,

XL Bpeciul Provisions. - ,

The Spndy CreekEnergy Assooiates i suthorize o tregtthe Type L efffuent to T&pm‘l@ham;e outline
tmder 30 TAC Chapter 210 for fire protection within thoir faolliry. - ~

X1, Standaed Provislons,

(8)  This ahorization is sranted in sccordunne with the Texas Water Code and the rules and
other Orders of the Commission and the Jaws of the Btate of Texas. .

(b)  Avoeptauee of this sufhiorization sonsHimtes an aoknowledpment and agresment that fhe
provider shd user will comply with ull the terms, provisions, condifions, limilations and
testrotions smibodied in this authorlzation snd with the rules and other Qrrers of the
Commissipn gud the lews of the State of Texus, Agreement Is a condition proeosdent to the
staniing of this suthorization, .

ue
:

—ran

e et s,
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DISCLAIMER

This document is intended to assist those applying for a use determination, pursuant to Title 30, Texas
Administrative Code, Chapter 17 (30 TAC 17). Conforming to these guidelines should result in
applications that meet the regulatory standards required by the Texas Commission on Environmental
Quality (TCEQ). However, the TCEQ will not in all cases limit its approval of applications to those that
correspond with the guidelines in this document. These draft guidelines are not regulations and should
not be taken as such. Exercise discretion in using this guide; also consider any other relevant information
when developing an application.

INTRODUCTION

Purpose of This Document

- This document explains how to apply for a property-tax exemptlo
control property—meaning a fac111ty, device, or method for ontrol of air, wa{ ,

=, __g;approved in House Bill (HB) 1920
1eg1slatlon added § 11.31 to the TTC. Copies of

constitutional amendment wasito e
environmental rules did not in

the TCEQ to adopt a no

second change required'th st be reviewed at least once every three years and established a standard
for removing property from the list. The third change established a 30-day review period for applications
that contain only property disted on the Part B list.

In 2009, the 81% Legislature amended §11.31 by adding two new sections. New section (g-1) requires that
applications containing equipment adopted under §11.31(k) be reviewed using the methods and standards
adopted under §11.31(g). New section (n) requires the establishment of a permanent advisory committee
which is charged with advising the commission on the implementation of §11.31. In addition the
legislation corrected the agency’s name allows for appraisal district notifications required by §11.31(d) to
be made by electronic means.

The TCEQ adopted Chapter 17 under Title 30 of the Texas Administrative Code (TAC) to establish the
procedures and mechanisms for obtaining a use determination. A copy of the current program rules begins

on page 54 of this document.
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The legislation established a two-step process for securing an exemption from property taxes for pollution
control property:

1. A facility must first obtain from the TCEQ a determination that the property is used for
pollution control. The determination includes the percentage of property use that pertains
to pollution control.

2. The applicant then submits this use determination to the local appraisal district to obtain
the property tax exemption. The appraisal district will determine the value of the

property.

Benefit to Taxpayers

The filing of an exemption request that results in positive use dete on reduces a fac1hty s

appraised value by the value of the pollution control property (th Ost ofﬁi%ﬁ

4?%«

ELIGIBILITY AND &CLUSIONS

Effective Date

L

To be eligible for a positive use determmanon, the prope must have been purchased, acquired, .
constructed, installed, replaced, or reconstru %f&é:@«er January l%&{.’; 4 to meet or exceed an adopted
federal, state, or local environmental law, rule xer r~e riilation. Propex‘cy*o .gqmpment at the facility prior to
that date is not eligible. . p“(}-

Eligible Property

1994, that actually contams only pollution control property, or (2) property that is used solely for
pollution control, or (3) property which was specifically purchased solely for pollution control. An
example of (1): the actual square footage of land that contains a baghouse or scrubber. An example of (2):
the land used for a storm water— or wastewater-containment pond. An example of (3): the purchase of
adjacent land which will be used solely for pollution control.

Buffer Zones: Property used solely as a buffer zone is not eligible.

Used Equipment: Property purchased from another owner is eligible for a positive use determination if it
meets the following criteria:

o It must have been acquued constructed, or mstalled by the new owner after January 1 1994

Draft RG 461 Page 3 of 56
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o It must be used wholly or partly as pollution control property.

o It was not taxable prior to January 1, 1994, by any taxing unit in which the property is located.
Property Excluded from the Exemption
The law specifies that the following classifications of property may not receive the exemption:

¢ Motor vehicles, except as explained above.

¢ Residential property.

e  Property for recreation (such as sports or camping), parkland, sc as, and land used for the

development of historical, archeological, or scientific sites.
* ILand purchased before January 1, 1994.
+ Property subject to a tax-abatement agreement ex

Commercial Waste Management Facilities: The statite do e an exemption
solely because it manufactures or produces a good that is u 4 Tution control or offers a service that
monitors, controls, or reduces pollution. For example, suppose ompany operates a hazardous-waste
incinerator and contracts with other compani @%ﬁ@spose of their hazardous waste for a fee. The
mcmerator Wﬂl not be ellglble fora posmve usgde «;};mmanon since'tt a&conmdered commercial waste-
su ch as bagé?mses or scrubbers needed to

ulds be eligible. If a company installed

ept others’ waste for a fee, the

TYPES OF APPLICATIONS

The applicant can subm; four different tiers, or levels, of applications for a use determination. If tax relief
is sought for pollution ¢ iproperties in different tier levels, separate applications must be submitted
for each tier level.

Application fee levels were developed with the intent of recovering the costs to administer the program.
Fees are higher for Tiers II and III because of the greater administrative costs involved in reviewing
applications. The fee level for Tier IV was based on the knowledge that—while the categories of property
listed on Part B of the Equipment and Categories List (ECL) may not have been previously reviewed,
once several properties for a category have been reviewed—the length of the review will be shortened.

Tier I—ECL Part A Applications

This tier is for property listed on Part A of the ECL (page 32). Part A of the ECL enumerates specific
equlpment that the TCEQ has determined to be pollution control property. Tier I applications require a
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§$150 fee. To be considered Tier I, all items listed on the application must be located on Part A of the ECL
or must be necessary for the installation or operation of property located on Part A of the ECL. The most
current version of the ECL is also located at 30 TAC 17.14(a). Additional copies may be obtained by

contacting the TCEQ or online at www.tceq.state.tx.us/goto/taxrelief.

The ECL contains property that is used both wholly and partially for pollution control. The equipment
listed at less than 100 percent was analyzed by TCEQ staff to determine the appropriate percentages.
Most of the property contained on the list is used entirely for pollution control and is listed at 100 percent.
Once established, the percentage is fixed for Tier I applications. Anyone seeking to obtain a different °
percentage must apply for a Tier III determination.

T he ECL is generic and does not specify brand names. The ECL receives a; V1ew and update at least
once every three years. An advisory group assists in the review. .

Tier II—100 Percent Non-ECL Applications

Tier II is for property that an applicant believes is 100 percent Tt ti & perty, but is not on
the ECL. Tier II apphcat1ons require a $1,000 fee. The appl gant bears the respo '111ty of demonstrating

Tier III—Partial-Determination Applications

This tier is for property that is partially usedxf%r pollution con‘cro’h¥
applications require a $2,500 fee. Tier III propetties offer environm m;%al benefits and xmprovements to

% g& A' e
production, safety, or other processes These inc &e@ew&pr modified | eqiefgment that has both
environmental and production elements. An example f? plgcement a reactor vessel with a new
reactor that improves mixing and reduces waste. Slnce the reactoRis,essential to production but also has
environmental benefits, the equij '

one of the categories listed on Part B of the ECL. Tier IV
e property items contained in the ECL Part B have unspecified

amount if the TCEQ determlﬁes that a more appropriate calculation should be used.

DETERMINING THE TIER OF AN APPLICATION

The two decision flowcharts are used by both the applicant and program personnel to determine the
proper application level for an item of property. All applicants must first use the chart located in 30 TAC
17.15(a) (page 48). Except for property listed in Part B, each item of pollution control property and
process change must be taken step by step through the chart to determine whether and if so how the
particular item will qualify as pollution control property. The determination method is also used for
property on the Part B list, but a separate decision flowchart is used.

PDecision Flowcharts
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Follow these steps for using the flowcharts.

» Prepare a list of all property that you consider to be pollution control property and determine
which, if any, are integrated units
» Process each item or group of integrated units on the list through the flowchart separately.

* Determine the specific environmental regulation, rule, or law that is being met or exceeded by the
use of the property.

e Determine the environmental benefit that this property offers at the site where it is installed.

it

* Determine if the property is listed on Part B of the ECL. If it is, g e?an B flowchart.

Apphcants must use the Part B decision ﬂowchax;t - (P4 @%«
process change that is 11sted in one of the categones on P

1.

Y

plain how you calculated the percentage.

specific, you must ¢
CALCULATING A PARTIAL DETERMINATION

Partial use determinations must be calculated for property that is not used wholly for pollution control and
for property located in one of the categories in Part B of the ECL. To calculate a partial determination for
property other than that in Part B of the ECL, the applicant must use the cost-analysis procedure described
below. Partial determinations for items located on Part B of the ECL may be calculated using the Cost
Analysis Procedure (CAP) or applicants may propose a different calculation method. The purpose of the
calculation is to determine the percentage of the property which is being used for pollution control. Any
applicant proposing an alternative method must submit supporting documentation to show the method is
_more effective than the CAP.
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Cost Analvsis Procedure

Use the following procedure to determine the creditable partial percentage for a property that is used only
in part for pollution control and that is not listed on the ECL.

[(PCF x CCN)— CCO ~BP]
Partial-use determination = CCN % 100

Production Capacity Factor: The ratio of the capacity of the existing equipment or process to the
capacity of the new equipment or process.

PCF = Production Capacity of Existing Equipment or Process
Production Capacity of New Equipment or Prg;:é%é{’»‘%

Production capacity increases, use PCF to adjust the capacity of th evséegmpment or process to that of

)

If (1) does not apply, and the company i
al cost of the U

@

from the market Valuc o)
of the by-product over t

roduct. This value is then used to calculate the net present value (NPV)
ime of the equipment. The equation for calculating BP is:

[(ByproductValue)— (Storage & Transport)]{
(1 + Interest R ate )

BP = Z;

By-product Value: The retail value of the recovered by-product for one year. Typically, use the most
recent three-year average price of the material as sold on the open market. If the price varies from state-
to-state, then calculate an average, and explain how the figures were determined.

Storage and Transport: The costs to store and transport the by-product that will reduce its market value.
—Include verification of how these costs were determined and itemized. I
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n: The estimated useful life in'years of the equipment.

Interest Rate: The current prime lending rate—i.e., the base rate on corporate loans posted by at least 75
percent of the nation’s 30 largest banks. The prime lending rate is printed daily in the Wall Street Journal
and posted on most financial Web sites.

The statute requires that the applicant supply any information requested by the TCEQ’s executive
director. If an applicant is unable to supply the information required by the formula, then the agency will
issue a negative determination.

If the above procedure produces a negative number or zero, then there is n
for the project and the result is a negative use determination.

Example: Cost-Analysis Procedure

200 ton/day Claus unit
Amine-recovery unit
Tail-gas incinerator
Sour water stripper

$,000,000
18,000,000
8,000,000
. ;ooo 000

pollution control. Therefore, these units are 100 percent@forﬁpoﬂum@n control and no ﬁlrther analysis is
o 5

needed. However, the amine unifii = 'en and have the benefit to the company

of generating a marketab Ifur. That means that edch-of those units must be evaluated to

determine the partial pe ble to pollutlon control property. The capital costs of the amine

1 d and evaluaj%ﬁ’ as one system, because the amine unit is a

Capital cost offamine and?

By-product value of sulfurzbased on 10-year life of equipment (t = 10) and 10 percent (0.1) interest rate
2P Z” (ByproductValue)— (Storage& Transport) Z $1,800,000- 500,000

= (1+ InterestRate)' (1+ 00"
BP = $8,000,000
Partial exemption percentage: CF=1 CCN = $28,000,000 CCO=0
Partial Percentage = (1 x 28,000,000) — 0 — 8.000,000 = 0.71 = 71%
28,000,000
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Thus, 71 percent of the capital cost of the Claus unit and the amine unit would be eligible for a partial
determination. In addition, 100 percent of the capital cost of the tail-gas incinerator and the sour-water
stripper would be eligible.

ABOUT THE EQUIPMENT AND CATEGORIES LIST

The Equipment and Categories List (ECL) begins on page 32. Part A of the ECL is the former
Predetermined Equipment List and is a list adopted under TTC §11.31(g). Part B of the list is the
categories of property listed in TTC §11.31(k), where it is referred to as the nonexclusive list.

Part A of the ECL is a list of property that the executive director has deterrm d is used either wholly or

partly for pollution control purposes. The items listed are described in gene rms without brand names
or trademarks; for each, the list gives a defined use percentage based on Standard uses of the equipment
mvolved. If the executive director determines that the equipment is n¢ ng used in a standard manner,

The commission will review and update the list at leastion
only 1f there is compelling ev1dence that the 1tem prov1de

:f’trol beneﬁts ané a Just1ﬁable
from the List only if there is

compelling ev1dence that the 1tem does not render poﬂunon coh{ré{l eneﬁts Property used solely for

for worker safety or fire protection does not quv‘aﬁ5 1fyia
i
m

For 1tems where the descnptlon limits the use detérmination n P
o thout the pollu%ﬂen,xcontrol fe

%%g% Zontrol property set forth in TTC 11.31(k). These
b sand names or trademarks. Property used solely for -
ot ehglble for a posmve use determination. The pollutlon control

The following is a lis
each category.

1. Coal Cleaning or Refining Facilities: Equipment used to remove impurities from coal
to boost the heat content and to reduce potential air pollutants and equipment used for
coal drying, moisture reduction, air jigging, and dry or wet mineral separation.

2. Fluidized Bed Combustion Systems: These are combustion systems that use a fluidized
bed that can be atmospheric and bubbling or circulating; gasification combined cycle
systems; or pressurized and bubbling or circulating systems. This category includes
injection of a sorbent to reduce NO, and SO, emissions.

3. Ultra-Supercritical Pulverized Coal Boilers: Boiler systems designed to operate at
minimum steam pressures of 3500 psi and temperatures of at least 1100°F with a double-

Teligat conﬁgﬁr’éﬁ(’)n. Fornew construction, the value eligible for & positive determination
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13.

14.

15.

is the cost difference between the installation of a supercritical pulverized coal boiler and
the cost to install an ultra-supercritical pulverized-coal boiler. For replacement
equipment, the value eligible for a positive determination is the cost difference between
the cost of the boiler being replaced and the cost to install an ultra-supercritical
pulverized-coal boiler.

Flue-Gas Recirculation Components: Ductwork, blowers, etc., used to redirect part of
the flue gas back to the combustion chamber for reduction of NO, formation. Property
may include fly-ash collection in coal-fired units (Item A-83, Part A).

Syngas Purification Systems and Gas-Cleanup Units: These purify or clean up
synthesis gas generated from gasification to remove sulfur, carbon, or compounds. This
property does not include the equipment used to synthesiz&thé:gas. Equipment used to
transport or store marketable by-products generated b “Ahe process is not eligible for a
positive determination.

Enhanced Heat-Recovery Systems: Heatlngfs/ stemy
generator or water heater, at least one econeﬁmlze:ﬂt and at least xidant heater used to

that it can be returned to the steam ge;
per quantity of fuel consumed.

Heat-Recovery Steam GeneratgrS' Couﬁte ‘%&l%wgrheat exchangers consisting of a series
of super-heatepﬂ%be er,(or evaporater)‘%d economlzer-tube sections, arranged from the
j t to maxmnze\heat recovery from the gas-turbine exhaust gas.

ash, and suifllr

Biomass Co-Firing System: Equipment installed to allow the use of biomass as a
supplementary fuel to enhance carbon capture. Included are property used for storage and
distribution, firing systems, and carbon-disposal equipment.

Coal Cleaning or Drying Equipment: Equipment for processes such as coal drying,
moisture reduction, or air jigging used to produce a cleaner-burning coal.

This category comprises several items.

Draft RG 461
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a. Oxy-Fuel Combustion Technology: Equipment installed to allow the feeding of
O, rather than air along with a proportion of recycled flue gases to the boiler to
improve combustion.

b. Amine or Chilled-Ammonia Scrubbers: Equipment installed to provide capture
of carbon after combustion.

c. Catalyst-Based Fuel or Emission-Conversion Systems: Equipment installed to
allow the use of catalysts to reduce hazardous air pollutant emissions in fuel or
emissions.

d. Enhanced Scrubbing Technology Used to Remo ‘e Mercury and Other

Criteria Air Pollutants: Equipment installed thatfpromotes the oxidation of
elemental mercury in the flue gas prior to ent%’ the scrubber.

o

Modified Combustion Technologies: Systems suevn as chemical loopmg and

‘ g /5 ';: Ny,
16. Carbon Dioxide Capture and Geologlcal Se tidsteri
is used, constructed, acquired, or installed Whol'f‘y%

17.

18.

tants can mJure health, harm the env1ronment and
he current EPA criteria pollutants are carbon monoxide (CO), -
(N®,), ozone (Os), particulate matter (PM), and sulfur dioxide

7 cause pro
©  lead (Pb),

%
Ag%g

Preparation

If a company has installeds€quipment or made process changes that are intended to control, reduce, or
prevent air, water, or land pollution, and that either met or exceeded an adopted environmental regulation,
then such equipment or process changes may be eligible for a full or partial use determination. Two
decision flowcharts are available to assist applicants in preparing applications. Applicants must use the
Decision Flow Chart in 30 TAC 17.15(a) to determine if each device or equipment item qualifies as
pollution control property and to determine the proper Tier level. If it is determined that a Tier IV
application is appropriate, the Part B Decision Flow Chart in 30 TAC 17.15(b) is used.

The application form and instructions begin on pages 18 and 23. An electronic version of the application
2form is available for download at www.tceq.state.tx.us/goto/taxrelief. Instructions for downloading
forms can be found in the section Obtaining Program Documents within this document.
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Requirements for Submission

When submitting an application to the TCEQ), the applicant must provide an original, signed application
and one copy. The copy must be complete and must be marked Appraisal-District Copy.

Any application that is submitted to the TCEQ must meet the following requirements:

Timing Deadline: Applications must be postmarked by January 31 for property constructed or installed
during the previous calendar year. This deadline was established to allow time for TCEQ to complete
review of all applications and issue final determinations by April 30. By law, there is an April 30 deadline
for filing an exemption request with an appraisal district. The TCEQ will review the applications in the
order received and will make every effort to issue a determination prior to April 30 for all applications
received.

,

property or each group of 1ntegrated units installed fcmsa
covers unrelated units, the agency will return it to the app

- Example 1: A company installs a neg ¢ dust collector ang:secondary containment around storage
tanks and replaces a gas-fired internal meus’aon motor in¥ w@é&compresswn service with an

“ *‘»’ -
Example 2: A company installs a new scmbb%;zaria\a‘;

- scrubber where a ’cox1c€:g e is remove:.é[‘»"he vent st eam is then sent to the ﬂare. This

i.‘(;)j ect to eliminate fugitive emissions. The
ls elm%matlon of threaded pipe joints, installation of a
ss%om pressure safety valves, and replacement of an
e two applications—one for the fugitive-emission project and one

Applications Subm
after January 1, 19¢ t for whichno positive use determination has been issued, is eligible for a
positive use determ
not be refunded.

Eligible Property Must Haﬁeg'Capital Expenditures Ihcurred: Positive use determinations will not be

issued prospectively. Upon request, the TCEQ will review proposed future projects or purchases and issue
a letter stating which specific equipment or parts of a project may be eligible for a positive determination
at the time of construction or purchase. To receive a positive use determination, the requester will still
need to submit an application during or after the year that the property would first become taxable

Inclusion of Fee with Applications: As stated in the rules, an applicant whose application is not
accompanied with the proper fee payment, or a receipt from the ePay system showing that the payment
has been made, will receive a deficiency letter by mail. TCEQ personnel will not begin the review of the
application until the proper fee is received.
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APPLICATION FILING

Send the completed applications and copies to:

U.S. Mail : Physical Address
Cashier’s Office, MC 214 ' Cashier’s Office, MC 214
Attn: Tax Relief Program Building A

TCEQ TCEQ

PO Box 13088 12100 Park 35 Circle
Austin TX 78711-3088 Austin TX 78753

Each application must include a signature page with an original signature, preferably in a color other than
black, and the proper fee or a copy of the ePay receipt.

APPLICATION REVIEW

the applicant submits a completed application, along Wlth a; ’,
TCEQ. o

Administrative Review

complete—that is, all of the required fields or;\3 ,g,g’gphcatlon fonn"l;gve an entry—and whether the
proper fee has been paid. If any required fields*ar: lank or 1ncomp1e’c i,;»i’ﬁf the proper fee has not been

o

1nc1uded orif the company has an outstandmg B%lance

complete apphcatmn, prd d that there are no technical deficiencies.

The 30-day clock is stopped if a technical NOD is sent. The clock restarts after an acceptable response is
received and the agency deems the application technically complete. The applicant has 30 calendar days
from receipt of the NOD to address the deficiencies and reply to the TCEQ. A maximum of three
technical NODs will be issued. If the final response does not answer all of the deficiencies, the TCEQ will
return the application to the applicant. If the applicant chooses to refile the application, the agency will
treat it as a new application and will require the payment of the appropriate fee.

Use Determination

Once the TCEQ has completed its technical review, it will furnish the applicant with a use-determination

o ___letterand ause determination (negative or positive). A copy-of the use determination is mailedtothe
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Chief Appraiser of the appropriate appraisal district. By statute, the executive director may not determine
that the property is pollution control property unless it meets the standards of Chapter 17. For Tier II1
applications, if alternative equipment is not currently available on the market or if it is not poss1ble to
develop a cost of the property without the pollution control feature, then the TCEQ cannot issue a partial
determination.

Obtaining the Tax Exemption

If the use determination is positive, the applicant must then submit it, along with the appropriate
exemption-request form (obtainable from the appraisal district), to the appraisal district to receive the tax
exemption. If the use determination is negative, the applicant and the chief appraiser will receive the
reason(s) for the denial. The appralsal districts have a filing deadline for exemption requests by April 30
for each tax year. Chief appraisers have the authority to disallow exemptiofi %"r%quests that are not filed by
the deadline. The TCEQ gives written notice to the appra1sa1 district whén a use determination is filed
with a copy of the final determination. However, it is the respons1b ty ofithe applicant to submit the
exemption request to the appraisal district to obtain the tax exem '®n S

Return of Fees

Fees shall be forfeited for applications which are denigd-or: ' i & fees for
withdrawn applications if the applicant requests a refund in‘writing Befere the agency hds completed its -
technical review.

1. Applicant acquires, installs,
replaces, or constructs property after

Jan 1, 1994,
|

2. Applicant contacts the#
an application and guldehnes
document.

apphcatlon deadline is January 31. Applications received after
dafe will be processed in the order received.

The TCEQ has three days from the receipt of the application to
declare it administratively complete. If the application is
incomplete, the TCEQ will notify the applicant, who then has 30
calendar days to submit the information necessary to complete the
application.

administrative review.

5. The TCEQ notifies the applicant The TCEQ sends the copy of the application to the Chief
and the appropriate appraisal district | Appraiser.
that an application has been filed.
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6. The TCEQ conducts the technical | For Tier I, II, and III applications, the TCEQ has 60 days to
review. request additional information. Tier IV applications must be

processed within 30 days of receipt (not counting time for

additional information to be provided). If requested by the TCEQ,

the applicant has 30 days to submit any additional information.

7. The TCEQ notifies the applicant If the application is withdrawn or if a negative is issued, a letter
and the appraisal district, by letter, of | explaining the reason(s) is sent. (See Appeals Process, below.)

the determination and (if positive)

the percentage.
l

8. The applicant files a tax- Forms must be filed with the appraé%%%district by April 30.
SR "3‘2;0

exemption form with the appraisal
district. The use determination must
be included

PO Box 13087

The use determination is presumed to have been rece1ved o)

Program personnel or the
discuss the appeal. Both
resolution.

The appeal request must contain the followmgﬁmformanon

The applicant and the chief appraiser may testify at the commission meeting. The commission may either

deny the appeal or remand the matter to

the executive director. If remanded, the executive director will

conduct a new technical review and issue a new use determination. The new detenmnatlon may then be
appealed using the same procedures as for the initial appeal.

To contact the Office of the Chief Clerk:

U.S. Muail Address
Office of the Chief Clerk, MC 105
TCEQ

Physical Address
Office of the Chief Clerk, MC 105
TCEQ

Draft RG 461
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Austin TX 78711-3087 Austin TX 78753
Fax: 512-239-3311.

CONFIDENTIAL MATERIAL

The agency.suggests that the applicant not submit confidential information as part of the use
determination application. If doing so cannot be avoided, a general description in non-confidential terms
should be included in the application, along with a separate document containing the confidential
information as an attachment. Each page of the confidential information should be conspicuously marked
CONFIDENTIAL. The TCEQ will mail the confidential information along with the copy of the
application to the Chief Appraiser.

Reasons for confidentiality include trade secrecy and other related legal q@yeeﬁt@ that give a business the
right to preserve the confidentiality of business information. The TCEQéwill maintain information marked
as confidential in a separate file.

OBTAINING PROGRAM DOEUMENTS %

8 <
5
Current copies of these documents may be downloaded the TCEQ Web site at:
www.tceq.state.tx.us/goto/taxrelief S o,

CONTACTING THE P

B, ‘

. . . il
Questions relating to this program can be sentbyilJ.

Tax Relief Program, MC 110
TCEQ

PO Box 13087

Austin TX 78711-3087

www.tceqg.state.tx.us/ag

ey/d in/index.html.
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
APPLICATION FOR USE DETERMINATION

i ' FOR POLLUTION CONTROL PROPERTY

| TCEQ-00611
The TCEQ has the responsibility to determine whether a property is a pollution control property. A person seeking a use
determination must complete the attached application or a copy or similar reproduction. For assistance in completing this form
refer to Property Tax Exemptions for Pollution Control Property (TCEQ publication RG-461), as well as 30 TAC 17, the rules
governing this program. For additional assistance, please call the Tax Relief Program at 512-239-6348. Mail the completed

application, along with a complete copy for each listed appraisal district and the appropriate fee, to: Cashier’s Office, MC 214,
TCEQ P.O. Box 13088, Austin, TX 78711-3088.

You must supply information for each field unless otherwise noted.

1.  GENERAL INFORMATION fgﬁﬁ%
A. What is the type of ownership of this facility? g
[] CORPORATION [] SOLE PROP 1ETOR

i
[ ] PARTNERSHIP i

[] LIMITED PARTNERSHIP L] OT

B. Size of Company: Number of Employees N
[11TO99 [:|1000TO1999

] 100 TO 499 [] 2,000 TO 4,999
] 500 TO 999 :

3. NAME OF APPLICAN T
A. COMPANY NAME:

B. MAILING ADDRESS (STREET OR

P.O. BOX):
C. CITY, STATE, ZIP:
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4.

PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION

A. NAME OF FACILITY OR UNIT:

B. TYPE OF MFG. PROCESS OR
SERVICE:

C. STREET ADDRESS:

D. CITY, STATE, ZIP:
E. TRACKING NUMBER (OPTIONAL):

F. COMPANY OR REGISTRATION
NUMBER:

APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY

A. NAME OF APPRAISAL DISTRICT: N

B. APPRAISAL DISTRICT ACCOUNT
NUMBER:

[IF NOT YET ON TAXROLL, ENTER
“NEW PROPERTY”]

A.
NAME:

B.
CONTACT:

C. MAILING ADDRESS (STREET OR%; i,
P.0. BOX): %, i

D. CITY, STATE, ZIP:

E. PHONE NUM
NUMBER: F

F.

a7

CONTACT NAME
COMPANY/ORGANIZATION

e

NAME OF INDIVIDUAL Tb
W

E-MAIL

Is the ECL percentage based on the incremental cost difference? __ Yes _ No
If the answer is “yes,” you must answer the following questions:

1. What is the cost of the new piece of equipment?
2. What is the cost of the corriparable equipment?

3. How was the value of the comparable equipment calculated?
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10.

11.

B. Describe the property. (What is it? Where is it? How is it used?) If the property
includes land or environmental paving you must include a plot plan. The requested
land or paving must be highlighted and the square footage must be listed. For
paving the cost of the paving per square foot must be provided.

Example: Constructed new baghouse (B-10) which will be used to control fugitive
particulate emissions released during the operation of new Kiln 10.

C. What adopted environmental rule or regulation is being met by the construction or
installation of this property?
Example: The baghouse was constructed in order to meet the requirements of 40 CFR
50(6): National primary and secondary ambient air quality standards fro PM;,.

D. What is the anticipated envxronmental benefit relatedtt__ o't X
installation of the property? : '
Example: The use of baghouse B-10 will reduce th ,
released into the air. b

conduct the partlal-percentage calcula 4
application. A

PROPERTY CATEGORIES AND CO%TS g g;.,g;,a

LlSt each control dev1qg,§% stem for whc%%a;use deterrmﬁﬁnon is being sought. Include
f oy

ECL | Estimated Use
# Cost %

EMISSION REDUCTION INCENTIVE GRANT

(For more information about these grants, see instructions.)

Will an application for an Emission Reduction Incentive Grant be filed for this property or
project?

[]Yes INo

APPLICATION DEFICIENCIES
After an initial review of the application, the TCEQ may determine that the information provided
with the application is not sufficient to make a use determination. The TCEQ may send a notice
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12.

13.

of deficiency, requesting additional information that must be provided within 30 days of the '
written notice.

SIGNATURE
By signing this application, you certify that this information is true to the best of your knowledge
and belief.

PRINTED DATE:

NAME:

SIGNATURE

TITLE
COMPANY:

Under Texas Penal Code 37.10, if you make a false statemgglge
and a fine of up to $5,000.

DELINQUENT FEES AND PENALTIES
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* INSTRUCTIONS FOR COMPLETING FORM TCEQ-00611

GENERAL INFORMATION

If you have questions or require additional clarification or assistance please contact the Tax Relief
Program by phone at 512-239-6348, or by e-mail at <txrelief@tceq.state.tx.us>.

The TCEQ may request additional information by mailing a deficiency letter. If so, you must supply the
requested information within 30 days of receipt of the written request or the agency will return the
application.

Apphca.nts who have not included the proper fee or a copy of their ePay recelpt will receive a deficiency
letter. The TCEQ will not review the application until it receives the przégg o6 i,

OBTAINING COPIES OF THE APPLICATION FORM AND OTH] ‘_R,DOCUMENTS

g o

Categories List appears in the guidance manual (TCEQ pubhcatlon ‘RG- -461). Th
downloaded from www.tceq.state.tx.us/ ,czoto/taxrehefm%g’

Filing Information

Send the completed applications and copies t@'
U.S. Mail ; ) ysical Address

Cashiers Office, MC 214 O e, iet §i@ffice, MC 214
Tax Relief Program :

TCEQ - :
PO Box 13088 00 Park 35 Circle

Austin TX 78711-3088 Austin TX 78753

ﬂTax Relief Program, MC 110, P.O. Box 13087,
39 5678. The phone number is 512-239-6348.
&*

information in making use'determinations—only to compile a statistical analysis of use determinations it

processes. a#

Select the type of ownership of the facility by placing an X in the appropriate space. If you select Other,
use the space provided to explain.

Complete the “Size of Company” section by selecting the appropriate spaces for the number of employees
for the entire company, not just the facility covered by the application.

Complete the “Business Description” section by entering a brief description of the nature of the business
or activity that occurs at this facility.

——Enter your ’SiX:digit “NorthrAmerican Industrial Classification System*(N’AIC S) coder—
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2. Type of Application

Place an X on the proper line to identify the type of application being filed. If a project includes
installation of both property listed on Part A of the ECL property and property that is not listed, you may
list all such property. A Tier IV application must be filed for all equipment that is listed in one of the
categories in Part B of the ECL.

The types of applications for pollution control property are—
Tier I: For property that is on Part A of the ECL, as long as no variance from the listed percentage

is requested. The fee is $150. The application can only include items that are.on Part A of the ECL
or are necessary for the installation or operation of that property.

Tier II: For property that is used 100 percent as pollution cont
ECL. The fee is $1,000.

Tier III: For property that is partially used as pollution con tf
ECL. The fee is $2,500. 4

Tier IV: For property that is contained in one of the categories,].
is $500. k

3. Name of Applicant

Enter the name, mailing address, and phone numgber o]
is being filed.

ict iri which the property is located. This information is required and
the appropriate district that an application for use determination has
the property is new and has ot been ass1gned an account number, enter “new property.”

6. Contact Name

Enter the company name, contact name, mailing address, telephone number, e-mail address, and fax
number of the person whom the TCEQ is to contact in case of questions relating to this application. All
correspondence relating to this application will be directed to that person.

7. Property Description, Appropriate Rule, and Environmental Benefit

For each piece of pollution control property or each category of pollution control property answer the
following questions.
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A Property Name and Equipment and Categories List Number
‘What is the name of the property?
‘What is the appropriate ECL number?

Indicate whether the ECL percentage is based on an incremental cost differential, and if so,
answer the three related questions.

B. Describe the property. (What is it? Where is it? How is it used?) If the property includes land
or environmental paving you must include a plot plan. The requested land or paving must be
highlighted and the square footage must be listed. For paving, the cost of the paving per square
foot must be provided.

Do not simply repeat the description from the ECL. Describe the prope b ow it is used at your
facility. Equipment should be listed at the control device or process chafige level. If you install a control
device, such asa scrubber you need only to describe the scrubber ax Wﬁ’g& exmssmns it controls. You do

diagrams to assist agency personnel in the review. If the property 1nV@lves an‘*<1 emental cost, show the

ﬂ%‘;

Land: provide a legal description and an accurate plot

Example of a Property Description:
The project installed internal floating,roofs in storage t =01 and T-02 Each roof consists of
an internal steel pontoon with a mechan mst:
emissions by controlling evaporation oﬁg Jrod ﬁ’;

A &
C. What adopted environmental rule or %Eulatlon s xmaet by the construction or
installation of thls proj @

litical subdivision of Texas. Regulations adopted by health
patlonal Safety and Health Administration, do not meet this

and safety agenc
criterion.

State rules are located in the|Fexas Administrative Code: Title 1, Division 1 contains rules from the
.Railroad Commission, Title'25, the Department of State Health Services; Title 30, the TCEQ. Other
chapters may include other relevant regulations. The federal rules are in the Code of Federal Regulations:
Title 40 contains EPA regulations; relevant regulations from other federal agencies are in other titles.
Ordinances from cities and counties are often available at their Web sites. The following sites may be

helpful:
Code of Federal Regulations (CFR) www.gpoaccess.gov/cfr/index.html
Title 40 CFR Chapter Index: www.epa.gov/lawsregs/search/40cfr.html
State rules (TCEQ is Title 30) www.sos.state.tx.us/tac/index.shtml
D. ‘What is the anticipated environmental benefit related to the construction or installation of
~-——- - —————the property? — - — e
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Describe the anticipated environmental benefit.

E. Provide a Process Flow Diagram. The diagram must show where the property is located
within the process and list all inputs and outputs. Explain the disposition of the outputs.

8. Partial-Percentage Calculation

The cost-analysis procedure (CAP) is used to calculate the partial determination for Tier Il applications.
The TCEQ also encourages applicants to use the CAP for calculating use-determination percentages for
Tier IV applications. If using a method other than the CAP to determine the use-determination percentage
for a Tier IV application, the applicant must supply an explanation and justification of the method. An
example using the CAP is provided in the guidance manual on page 9.

*Z') do not apvg’l%%"‘ d't

al cost of the' unit to today’s dollars by

existing unit, then the company must con‘& ort the
using a published industry spec1ﬁc standart K%Iftheupr%
process is lower than th Q, th

acture t%e lternatlve equipment without the pollution
é@é@éﬂt of manufacturing the unit must be used. The
‘ecent generation of technology.

v Jue used to adjust the value of a partial use determination to
i operty or process. It is calculated by dividing the capacity of the
capacity of the new equipment or process. PCF is only used when
there is an increase 1 duction capacity.

By-Product: For property that'generates a marketable by-product, the net present value of the by-product
is used to reduce the partial’determination. The value of the by-product is calculated by subtracting the
cost of transportation and storage for the by-product from its market value. This value is then used to
calculate the net present value of the by-product over the lifetime of the equipment.

By-Product Value: The retail value of the recovered by-product for a one year period. Typically, use the
most recent three-year average price of the material as sold on the open market in the calculation. If the

price varies from state to state, the applicant must calculate an average and explain how the figures were
determined.

Storage and Transport: The costs to store and transport the by-product, which will reduce its market
value. The applicant must show how these costs were determined and must itemize them fully.
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n: The estimated useful life in years of the equipment being evaluated.

Interest Rate: The current Prime Lending Rate—i.e., the base rate on corporate loans posted by at least 75
percent of the nation’s 30 largest banks—in effect at the time the application is submitted. The Prime
Lending Rate is posted daily in the Wall Street Journal and at many Web sites about finance or investing.

To receive a partial-use determination you must use the cost analysis procedure as detailed in 30 TAC
17.17. The cost analysis procedure requires the use of the following equation:

[(Production Capacity Factor x Capital CostNew) — Capital CostOld — Byproduci 9

Capital CostNew ’
On a separate piece of paper, include a response to each of the following set fons:

100

1.
ncxzéase use the following

‘35& 7z

Production Capacity Factor =

'ﬁﬁi

Produv -on Cagamty of Ne f ,‘"Property

2. Capital Cost—New. Describe how the estimated dollar’ ,e was calculated.
‘%}% s !
3. Capital Cost—Old. Describe how the“éé%a:fh ed dollar value% & c;a@lfgulated. Explain which of the

three options was used to determine capﬁ?tal co!

duct«van

r

able is fo - the name of the property. List the property or equipment that was
described in section 8. @

The second column is used to certify that the property listed in the first column was not taxable on or
before Jan. 1, 1994. Enter "No” in this column to show that the property was not purchased, constructed,
or installed on or before Jan. 1, 1994, If the answer is "Yes,” then the property is not eligible for a tax
exemption.

The third column is used to record which box on the Decision Flow Chart was the final destination of the
property.

The fourth column is used for property that is listed on the ECL. Enter the appropriate ECL item numbers
in this column.
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The fifth column is used to record the estimated or actual purchase cost of the property listed in the first
column.

The sixth column is used to list the partial-use percentage. For property that is not used wholly for
pollution control, enter the estimated pollution control percentage calculated above in section 10 of the
application or the percentage listed on the ECL.

10. Emission Reduction Incentive Grant

The Texas Emission Reduction Plan is authorized to provide incentive grants for certain emission-
reduction activities. The amount of the grant is reduced by the amount of any additional financial
incentives received for the property or project. A tax exemption granted under this program is considered
to be a financial incentive.

Place an X in either the Yes or No box. For more information about th ,:\RP program, call 512-239-
4900 or e-mail <terp@tceq.state.tx.us>. g :

either the applicant (usually the owner) or by h1sﬂ0§r h%q§1gnated reprgﬁentanve By signing th1s
application, you certify that the 1nformat1on provg‘?ied is ta’ﬁcJ togthgibe

the Attorney General on be
Penalty Protocol.
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TITLE 30, TEXAS ADMINISTRATIVE CODE, CHAPTER 17: TAX RELIEF FOR PROPERTY
USED FOR ENVIRONMENTAL PROTECTION

§17.1 Scope and Purpose

The purpose of this chapter is to establish the procedure and mechanism for an owner of pollution control
property, to apply to the commission for a determination of pollution control use.

§17.2 Definitions

Unless specifically defined in the Texas Clean Air Act (TCAA), the Texas Solid Waste Disposal
Act (TSWDA), the Texas Water Code (TWC), the Texas Tax Code (TTC), or the Texas Health and
Safety Code (THSC), or in the rules of the commission, the terms used by the commission have the
meanings commonly ascribed to them in the fields of pollution control or property taxation. In addition to
the terms which are defined by the TCAA, the TSWDA, TWC, TTC, and THSC, the following words and
terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates
otherwise.

(1) Byproduct--A chemical or material that would normally be considered a waste
material requiring disposal or destruction, but due to pollution control property is now used as a raw
material in a manufacturing process or as an end product. The pollution control property extracts,
recovers, or processes the waste material so that it can be used in another manufacturing process or an end
product.

(2) Capital cost ﬁew—-The estimated total capital cost of the equipment or process.

(3) Capital cost old--This is the cost of comparable equipment or process without the -
pollution control feature.

(4) Cost analysis procedure--A procedure which uses cost accounting principles to -
calculate the percentage of a project or process that qualifies for a positive use determination as pollution
control property.

(5) Decision flow chart--A flow chart which is used to determine if a property or process,
which is not listed in Part B of the figure in §17.14(a) of this title (relating to Equipment and Categories
List), is eligible for a whole or partial use determination as pollution control property.

(6) ePay--The commission's electronic payment system which is located on the TCEQ's '
web page at www.tceq.state.tx.us.

(7) Equipment and Categories List--A list of property or categories of property used
either wholly or partially for pollution control purposes or that is listed in TTC, §11.31(k).

(8) Installation--The act of establishing, in a designated place, property that is put into
place for use or service.

(9) Part B decision flow chart--A flow chart which is used to determine if a property or
process, which falls under a category listed in Part B of the figure in §17.14(a) of this title (relating to
Equipment and Categories List), is eligible for a whole or partial use determination or a negative use
determination as pollution control property.

(10) Partial Determination--A determination that an item of property or a process is not




(11) Pollution control property--A facility, device, or method for control of air, water, or
land pollution as defined by TTC, §11.31(b).

(12) Production capacity factor--A calculated value used to adjust the value of a partial
use determination to reflect capacity considerations.

(13) Tier I--An application which contains property that is in Part A of the figure in
§17.14(a) of this title or that is necessary for the installation or operation of property located on Part A of
the Equipment and Categories List.

(14) Tier II--An application for property that is used wholly for the control of air, water,
and/or land pollution, but not on the Equipment and Categories List, 1ocated in §17.14(a) of this title.

that the property is used wholly or partially for pollution contr
property that is determined to be used for pol}y ion control.

which includes the executive director's use deter‘zr}nnan

will also include at least the following 1nformat1o%‘g

determination.

§17.4 Applicability

(a) To obtain a positive use determination, the pollution control property must be used,
constructed, acquired, or installed wholly or partly to meet or exceed laws, rules, or regulations adopted
by any environmental protection agency of the United States, Texas, or a political subdivision of Texas,
for the prevention, monitoring, control, or reduction of air, water, or land pollution. In addition, pollution
control property must meet the following conditions.

(1) Property must have been constructed, acquired, or installed after January 1, 1994.

(2) Land must include only the portion of the land acqulred after January 1, 1994, that
- —actually-contains pollution-control property- — - -
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(3) Equipment, structures, buildings, or devices must not have been taxable by any taxing
unit in Texas on or before January 1, 1994, except that if construction of pollution control property was in
progress on January 1, 1994, that portion of the property constructed, acquired, or installed after January
1, 1994,.is eligible for a positive use determination.

(4) Property purchased from another owner is eligible for a positive use determination if
it is acquired, constructed, or installed by the new owner after January 1, 1994, will be used as pollution
control property, and was not taxable by any taxing unit in which the property is located on or before that
date. .

Ten svof§17 15 and §17.17 of
this title (relating to Review Standards and Partial Deterrmnatla@ ha\ge been’ m%f

Q{ g{ij{}/ k\

The following are not exempt from taxation and aré
under this chapter:

property is used to manufacture or produce a produet
controls, or reduces air, water, or land pollution; ‘ﬁg\ ;;; o
‘2¥ ’}( { T
#

(2) property tHabis edé for res1deﬁ1§; purposes

(2) the apgfopriate fee, under §17.20 of this title (relating to Application Fees).

(b) An application must be submitted for each unit of pollution control property or for each .
facility consisting of a group of integrated units which have been, or will be, installed for a common

purpose.

(c) If the applicant desires to apply for a use determination for a specific tax year, the application
must be postmarked no later than January 31 of the following year. Applications postmarked after this
date will not be processed until after review of all applications postmarked by the due date are completed
and without regard for any appralsal district deadlines.
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(d) Except for paragraph (1) of this subsection, all use determination applications shall contain at
least the following:

(1) for Tier 1, I1, and III use determination applications, the anticipated environmental
benefits from the installation of the pollution control property for the control of air, water, or land
pollution;

(2) the estimated cost of the pollution control property;

(3) the purpose of the installation of such facility, device, or method, and the proportion
of the installation that is pollution control property; .

: xceeded by the use,

g,

categories listed in Part B of the Equipment and Categories Lis;
Equipment and Categories List), a workshee%%.owing the metho
the use percentage; G

n of the information required by §17.10 of this title (relating to Application
for Use Determination), the executive director shall determine whether the pollution control property is
used wholly or partly for the control of air, water, or land pollution. If the determination is that the
property is used partly for pollution control, the executive director shall determine the proportion of the
property used for pollution control.

(1) As soon as practicable, the executive director shall send notice by regular mail to the
chief appraiser of the appraisal district for the county in which the property is located that the person has
applied for a use determination under this chapter.
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(2) Within three days of receipt of an application for use determination, the executive
director shall mail written notification informing the applicant that the application is administratively
complete or that it is deficient.

(A) If the application is not administratively complete, the notification shall
specify the deficiencies, and allow the applicant 30 days to provide the requested information. If the
applicant does not submit an adequate response, the application will be sent back to the applicant without
further action by the executive director and the application fee will be forfeited under §17.20(b) of this
title (relating to Application Fees).

(B) For Tier I, II and III applications, additional technical information may be
requested within 60 days of issuance of an administrative completeness letter, If the applicant does not
provide the requested technical information within 30 days, the apphcatlcm.: ibe sent back to the
applicant without further action by the executive director and the apph‘wn fee will be forfeited under
§17.20(b) of this title. o

of this paragraph, the applicant may refile the apphcatlon an
§17.20 of this title. &
(3) For Tier IV apphcatlons the execuﬁ :

or partly to control pollution. The executive d%?g r is authorized: to
some or all of the property included in the apphcaffof‘ﬁ*that is deemed pol

h ‘?o.
(A) If a positive use detemunauéﬁ} ?s”:%

use determination letter to the A
control property.

e»mthe executive director shall issue a

: %ﬁmn of the property that is pollution
&

(a) The Equ1p7 and G egones L1st (ECL) is a two-part list. Part A is a list of the property that
the executive director it
is a list of categories of pro tty which is located in Texas Tax Code (TTC), §11.31(k).

?\

Equipment and Categories List Part A

Part A of the Equipment and Categories List is a list of property that the executive director has
determined is used either wholly or partly for pollution control purposes. The items listed are described in
generic terms without the use of brand names or trademarks and includes a defined use percentage. The
use percentages on Part A of the ECL are established based on standard uses of the pieces of equipment
involved. If the executive director determines that the equipment is not being used in a standard manner,
the executive director may require that a Tier III analysis, using the Cost Analysis Procedure, be
conducted by the applicant in order to calculate the appropriate use determination percentage. The
executive director may also use the Cost Analysis Procedure, where it is appropriate, in order to more

accurately reflect the environmental benefit at the site. The commission will review and update the listat
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least once every three years. Items may be added only if there is compelling evidence to support the
conclusion that the item provides pollution control benefits and a justifiable pollution control percentage
is calculable. Items may be removed from the list only if there is compelling evidence to support the
conclusion that the item does not render pollution control benefits. Property used solely for product
collection or for production is not eligible for a positive-use determination. Property used solely for
worker safety or fire protection does not qualify as pollution control property. For items where the
description limits the use determination percentage to the incremental cost difference, the cost of the
property or device without the pollution control feature is compared to a similar device or property with
the pollution control feature. Part A was formerly referred to as the Predetermined Equipment List. Part A
is a list adopted under TTC, §11.31(g).

Air Pollution Control Equipment

No. IMedia lProperty

|Description

Particulate Control Devices

Baghouse Dust Collectors

oy

A-1 Air 100
used to remove
streams.
A-2 Air  |Demisters or Mist Mesh p. 100
Eliminators Added 1iquid«:f§”

A-3 Air Electrostatic Precipitators ! »colIectlon by creafmg an 100

electric field bet %_positive or negative electrodes
“land collection surfsg%

A-4 Air Dry Cyclone Separators 100

A-5 Air Scrubbers using spray chambers wet 100
pressures rays to remove partlculates and chemicals

t*‘gas streams. System may include pumps,

d tw %lowers etc. needed for the equipment to

A-6 Spray nozzles, conveyor and chute covers, 100
windshields, piping, pumps, etc. = used to reduce
fugitive particulate emissions.

A-7 Installed on electric generating units in order to 100
control particulate emissions and opacity on start-up.

ombustion Based Control Devices
A-20 dizers Thermal destruction of air pollutants by direct flame {100
combustion.

A-21 Air Catalytic Oxidizer Thermal destruction of air pollutants that uses a 100
catalyst to promote oxidation.

A-22 Air Flare/Vapor Combustor [Stack, burner, flare tip, blowers, etc. - used to destroy {100
air contaminants in a vent gas stream.

Non-Volatile Organic Compounds Gaseous Control (VOC) Devices

A-40 Air Molecular Sieve Microporous filter used to remove Hydrogen Sulfite = [100
(HLS) or Nitrogen Oxides (NO,) from a waste gas ‘
stream.

A-41 Air Strippers Used in Stripper, with associated pumps, piping - used to

- T Conjunction with Final — fremove contaminants from a waste gas stream or
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Control Device waste liquid stream. Stripper associated with product

or by-product improvement does not qualify.
A-42 Air Chlorofluorocarbon Projects to replace one CFC with an environmentally [100
(CFC) Replacement cleaner CFC or other refrigerant where there is no
Projects increase in the cooling capacity or the efficiency of the
unit. Includes all necessary equipment needed to
replace the CFC and achieve the same level of cooling
capacity.
A-43 Air Refrigerant Recycling Equipment used to recover and recycle CFC’s and 50
Equipment halocarbons.

A-44 Air Halogen Replacement All necessary equipment needed to replace the 100
Projects Halogen in a fire suppression ystem with an

Monitoring

A-60 Air Fugitive Emission 100
Monitors

A-61 Air Continuous & 100
Noncontinuous Emission 1 et ;,saetc
Monitors -@mphanc\é with emission li%?imtatlons of

regulated air contaminants.’(Including fléw and
_|diluent gas mon and dedicated buildings).

A-62 Air Monitoring Equipment on %E&f;gém%erature Monitor ‘Eﬁcontroller, ﬂow-meter, pH- |100
Final Control Devices  |m ' i

A-63  |Air On or Off Slte Amblent Lytllcal equipment, sample 1100 ¢

acili wer supplies, etc.

A-64 Air Portabl momtors analyzers structures, trailers, air {100

equipment, gas find IR Cameras, etc.
used to demonstrate compliance with emission

A-65 Monitoring of process and operat1ona1 parameters that {100
are used to calculate or determine compliance with
emission limitations.

A-66 Construction of stack or tower sampling ports used for {100
emission sampling or for the monitoring of process or
operational parameters that are used to calculate or
determine compliance with emission limitations.

A-67 Automotive dynamometers used for in-house 100

Dyxlamgﬁleters emissions testing of fleet vehicles in order to reduce
emissions.
Control of Nitrogen Oxides
A-80 Air Selective Catalytic and  |Catalyst bed, reducing agent injection and storage, 100
Non-catalytic Reduction |monitors - used to reduce Nitrogen Oxide (NOy,
Systems emissions from engines/boilers. Non-selective systems
use a reducing agent without a catalyst.
A-81 Air Catalytic Converters for |Used to reduce NO, emissions from internal 100
Stationary Sources combustion engines.
A-82 Air Air/Fuel Ratio Used to control the air/fuel mixtures and reduce NO, 100
Controllers-for Piston-—— ——
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Driven Internal
Combustion Engines

turbocharged engines.

A-83

Air

Flue Gas Recirculation

Ductwork, blowers, etc. - used to redirect part of the
flue gas back to the combustion chamber for reduction
of NO, formation. May include flyash collection in
coal fired units.

100

A-84

Air

Water/Steam Injection

Piping, nozzles, pumps, etc. to inject water or steam
into the burner flame of utility or industrial burners or
the atomizer ports for gas turbines, used to reduce
NO, formation.

100

A-85

- |Air

Overfire Air &
Combination of
asymmetric over fire air
with the injection of
anhydrous ammonia or
other pollutant-reducing
agents

|expansion joints, and

The asymmetric over fire air? 1t injects preheated
air through nozzles through'a series of ducts, dampers
so anhydrous ammonia
injection is done at

or other pollutant-reducing a
the same level. .

100

A-86

Burners Out of Service

A€
educe NO, em1s%1ons

100

A-87

Air

Lean-Bum Gas-Fired
Compressor Engines

«,I,.

m’t; a reciprocating gas-fired
ce thc engine run lean

groduces excess a
c SSOT. engme to m

20

A-88

Low-NO, Bum
A

A-89°

“E incinerator, furnace or boiler

B, burners for pollution control

purposes, The mcremental cost difference between the
poN

existing burners and the new burners is eligible for a

,«y

ositive use determmatlon

100

to ports or nozzles located above the burners to reduce
ombustion zone temperatures thereby reduces

v|thermal NO,

100

A-90

Installation of conversion kits to reduce NOx
emissions from existing internal combustion engines
used to drive natural gas compressors These kits
include igniter cells or assemblies that ignite a fuel
rich mixture in a pre-combustion chamber and forcing
it into the power cylinder while still burning.
Additional components consist of pilot gas system that
delivers rich fuel to the igniter cell & power cylinders,
power pistons, & power cylinder heads to replace the
existing cylinders, pistons & heads.

100

A-91

Air

‘Water Lances

Installed in the fire box of boilers and industrial
furnaces to eliminate hot spots; thereby reducing NOy
formation.

100

A-92

Electric Power

_|Generation Burner

|generating units with components for reducing NOx

Retrofit of existing burners on electric power

100
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Retrofit

including directly related equipment.

A-93 Air High-Pressure Fuel Retrofit technology for large bore natural gas fired 40
Injection System internal combustion engines to reduce NOx and
Carbon Monoxide (CO) emissions. System includes
injectors, fuel lines, and electronic controls.
A-94 Air Wet or Dry Sorbent Use of a sorbent for flue gas desulfurization or NOx [100
Injection Systems control.
Volatile Organic Compounds (VOC) Control
A-110 |Air Activated Carbon Carbon beds or liquid-jacketed systems, blowers, 100
' Systems piping, condensers - used to remove VOCs or odors
from exhaust gas streams.
- i %,
AL fAir Storage Tank Secondary Used to reduce VOC em1 Sions caused by evaporation 100
Seals and Internal losses from above grouft %“’ rage tank
Floating Roofs & g s
A-112 - Air Replacement of existing 100
' pumps, valves, or seals in
piping service
A-113  |Air Welding of pipe joints in,,}. 100
VOC service (Existing |4
Pipelines)
A-114  |Air Welding of pipe joints in 100
VOC Service (New
construction)ififim, :
A-115  |Air Carbonﬁéﬁsorbe ¢ Preventlve abatement equipment absorbs VOCs, 100
&5 Freon anélnermssmn streams by using carbons atoms to|.”
A-133 orbents sprayed into the flue gas that chemically 100
reacts to absorb mercury. The sorbents are then
removed by a particulate removal device. Equipment
may include pumps, tanks, blowers, nozzles ductwork,
hoppers, particulate collection devices, etc. needed for
the equipment to function.
A-134. Equipment, such as stainless steel plate with a gold ~ |100
coating that is installed in the flue gas to absorb
mercury.
A-135  |Air Mercury Absorbing Filters which absorb mercury such as those using the [100
Filters affinity between mercury and metallic selenium.
A-136  |Air Oxidation Systems Equipment used to change elemental mercury to 100
oxidized mercury. This can be catalysts (similar to -
Selective Catalytic Reduction (SCR) catalyst) or
chemical additives which can be added to the flue gas
or directly to the fuel.
A-138---JAir —|Photochemical Oxidation {Use-of an-ultraviolet light from-a mercury lampto— —|100-|-
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provide an excited state mercury species in flue gas,
leading to oxidation of elemental mercury.

A-141 |Air  [Chemical Injection Equipment used to inject chemicals into the 100

Systems combustion zone or flue gas that chemically bonds -
mercury to the additive which is then removed in a
articulate removal device.

Control of Sulfur Oxides
A-168  |Air Wet and Dry Scrubbers  [Circulating fluid bed and moving bed technologies 100
using a dry sorbent or various wet scrubber designs -
. Jthat inject a wet sorbent into the scrubber.
Miscellaneous Control Equipment
- i iy

A-180  jAir Hoods,'Duct and Piping, headers, pumps, hooeds, ducts, etc. - used to 100

Collection Systems
. collect air contarmnan 'route them to a control

connected to Final device. o

Control Devices

A-181  |Air Stack Modifications Constructlon 9 100

A-182" |Air  [New Stack Construction 100

A-183  JAir |Stack Repairs Repalrs made to an € stack in order for that stack [100

Ol :’I@v,;de the same lev pollgtwn control as was
prevﬁs 5

A-184  |Air  |Vapor/Liquid Recovery Hood§ or ot *ene osures including piping and pumps 100
Equipment for Fugitive Jor fan‘%used‘% ca 3rurw“§; ;§1t1ve emissions from process
Em1ss1on3g§ma : equlpm]%tﬂf The captuféd vapors are condensed or

ﬁﬁi’? ~ . |extractedfor reuse or sold as product.

A-185 Air ory Pip'ihg, blo‘*%/ngg vacuum pumps, compressors, etc. -used [100
to capture a;;waste gas or liquid stream and vent to a
sontt ‘*(;}evwe Including those used to eliminate
emissions associated with loading tank trucks, rail cars,

; s Jand barges.

A-186 A 100
The incremental cost difference between the new paint
booth and the replaced paint booth.

A-187 JAir  |Paint Spray Booth Pollution control equipment associated with the paint {100
Attached to a Final booth - including the items such as the control device,
Control Device (New  fwater curtain, filters, or other devices to capture paint

. |Construction) fumes.

A-188 |Air |Powder Coating System |The incremental cost difference between the Powder 100
- Installed to replace an |Coating System and the Paint Spray Booth which was
existing paint booth replaced.

A-189 Air  [Powder Coating System Powder recovery svstem 100
— New construction RAM ’

A-190——fAir—{Blast-Cleaning-System—{Particulate-control-device-and-blast material-recycling—-{100{
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— Connected to a system.
Control Device »
Dry Cleaning Related Equipment
A-200 Air  |Perchloroethylene Dry-to-dry closed loop technology sealed during the 60
(Perc) Closed-Loop Dry |entire dry cleaning sequence to eliminate solvent
Cleaning Machines emissions and minimize hazardous waste disposal.
A-201 Air  |Cartridge and Spin Disc |A contro] device used to lessen emissions of VOC for |40
Filtration Systems naphtha cleaning systems.
A-202 |Air |Petroleum Dry-to-Dry |Closed loop system using naphtha instead of 60
Cleaning Machines perchloroethylene.
A-203 Air  |Petroleum Re-claimers 60
A-204 |Air |Refrigerated Vapor 90
Condenser. (Includes
only the components
that recover the vapors)
A-205 |Air -|Secondary Containment {F 100
A-206 |Air |Direct Coupled Solvent %g;?lacement of solven; llvery systems at existing dry {100
Delivery Systems c fa0111t1es
No. |Media {%
| W-1 100
W-2 100
W-3 _ [Mechanical oil, water, and solids separator. 100
Hydrocarbon. 100
Used to decant hydrocarbon from process 100
wastewater.
: Mechanical de-watering devices. 100
and Frame, etc.
W-7 |Water [Centrifuge Separation of liquid and solid waste by centrifugal [100
force, typically a rotating drum.
W-8 |Water [Settling Basin Simple tank or basin for gravity separation of 100
suspended solids.
W-9 |Water |Equalization Tank, sump, or headbox used to settle solids and {100
equilibrate process wastewater streams.
W-10 [Water |Clarifier Circular settling basins usually containing surface 100
skimmers and sludge removal rakes.
Disinfection
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Effective September 1, 2009

W-20 [Water |Chlorination Wastewater disinfection treatment using chlorine. |100

W-21 |Water |De-chlorination Equipment for removal of chlorine from water or |100
wastewater.

W-22 [Water |[Electrolytic Disinfection Disinfect water by the use of electrolytic cells. 100

W-23  |Water |Ozonization Equipment that generates ozone for the 100
disinfection of wastewater.

W-24 [|Water |Ultraviolet Disinfection of wastewater by the use of ultraviolet}100
light.

W-25 |Water [Mixed Oxidant Solution Solution of chlorine, chlorine dioxide, and ozone to|100
replace chlorine for disinfection.

Biological Systems

W-30 [Water |Activated Sludge 100

W-31 |Water |Adsorption 100

W-32 [Water |Aeration 100

W-33 |Water |Rotary Biological Contactor 100

W-35 |Water |Trickling Filter i medwiaed of hlghly pel!meable media in which 100
V\é%stewate & e%{l;{rough and forms a shme layer
to ar ants :

W-36 [Water % cial marsh ‘swamp, or pond that uses 100
vegetatlon and natural microorganisms as bio-

toifemove sediment and other pollutants.

Ww-37 nclosed heated tanks for treatment of sludge that |100

W-50 Equipment that is used to disburse treated 100
wastewater through irrigation on the site.

W-51 Device used to diffuse effluent discharge from an 100
outfall. ,

W-52 Use of carbon media such as coke or coal to 100
remove organics and particulate from waste water.

May be used in either fixed or fluidized beds.

W-53 [Water |Oxidation Ditches and Ponds [Process of pumping air bubbles into a pond to 100
assist in oxidizing organic and mineral pollution.

W-54 [|Water |Filters: Sand, Gravel, Passing wastewater through a sand or gravel bed to }100

{Microbial remove solids and reduce bacteria.

W-55 |Water |Chemical Precipitation Process used to remove heavy metals from 100
wastewater.

W-56 [Water |Ultra-filtration Use of semi-permeable membrane and hydrostatic {100
pressure to filter solids and high molecular weight
solutes.
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W-57 [|Water |Conveyances, Pumps, Used to segregate storm water from process water, |100
Sumps, Tanks, Basins control storm water runoff, or convey
: contaminated process water.
W-58 |Water |Water Recycling Systems Installed systems, excluding cooling towers, that  |100
clean, recycle, or reuse wastewater or use grey
water or storm water in order to reduce the amount
of a facility’s discharge or the amount of new
water used as process or make-up water including
Zero Discharge Systems.
W-59 [|Water |Wastewater Treatment New wastewater treatment facilities constructed to |100
Facility/Plant process wastewater generated on-site.
W-60 [Water |High-Pressure Reverse 100
Osmosis
W-61 [Water |Hydro-cyclone Vapor 100
' Extraction
W-62 |Water |Recycled Water Cleaning 1100
System i
W-63 |Water |Chemical Oxidation 100
W-65 [Water |Stormwater Containment i{‘; 100
Systems *“k
W-66 [Water 1€ 100
befoge circulation.
W-67 |Water ical device used to separate oils from storm{100
W-70 Used for wastewater operations control and 100
» |monthly reporting requirements.
W-71 Device that conducts chemical analysis on sample [100
streams for wastewater operations control.
W-72 Control equipment used to adjust pH of wastewater|100
treatment components.
W-73 Device used to measure oxygen uptake or Carbon |100
Dioxide (CO,) release in wastewater treatment
systems.
W-74 |Water |Diversion Structures used for the capture and control of storm}{100
water and process wastewater or emergency
diversion of process material. Land means only
that land which is actually occupied by the division
or storage structure.
W-76 [Water |Building Used for housing wastewater control and 100
monitoring equipment.
W-77 [Water |De-foaming Systems. Systems consisting of nozzles, pilings, spray heads,|100
and piping used to reduce surface foam.
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Solid Waste Management Pollution Control Equipment

nga"%?undment,;,

restrict downward or

éi;dﬁll etc.

No. IMedia IProperty IDescnpnon l%
Solid Waste Management
S-1 [Land/ Stationary Mixing and Sizing |Immobile equipment used for solidification, 100
Water Equipment stabilization, grinding, etc. of self generated waste
material for the purpose of disposal or in-house
recycling.
S-2  |Land/ Decontamination Equipment |[Equipment used to remove waste contamination {100
Water . or residues from vehicles which leave the facility.
S-3  jLand/ Solid Waste Incinerator (not |Solid waste incinerators, feed systems, ash 100
Water used for energy recovery and '
export or material recovery)
S-4  [Land/ Monitoring and Control 100
Water/Air |Equipment '
S-5 |Land/ Solid Waste Treatment 100
Water Vessels
1S-6 |Land/ Secondary Containment 100
Water
S-7 |Land/ Liners Yers of natural and/or 100

S8 |Land/

A s;ystem capable of collecting leachate or liquids,
mclu%gg suspended solids, generated from
percol ation through or drainage from a waste.
fems for removal of leachate may include
Umps, pumps, piping, etc.

100

A system capable of detecting the failure of a
primary or secondary containment structure or the
presence of a liquid or waste in a containment
structure. ’

100

S-10

A system of liners and materials to provide
drainage, erosion prevention, infiltration
minimization, gas venting, biotic barrier, etc.

100

S-11

‘Water

An unsaturated zone monitoring device used to
monitor soil-pore liquid quality at a waste
management unit. (e.g., below the treatment zone
of a land treatment unit, etc.)

100

S-12 {Water Groundwater Monitoring

Well and Systems

A groundwater well or system of wells designed
to monitor the quality of groundwater at a waste
management unit. (e.g., detection monitoring
systems, compliance monitoring systems)

100

S-14 Air Fugitive Emission Monitors

A monitoring device used to monitor or detect
fugitive emissions from a waste management unit

lor ancillary equipment.

100
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S-15 |Land/ Slurry Walls/Barrier Walls  |A pollution control method using a barrier to 100
Water minimize lateral migration of pollutants in soils
and ground water.
S-16 [Water Groundwater Recovery or A groundwater remediation system used to 100
Remediation System remove or treat pollutants in contaminated
groundwater or to contain pollutants. (e.g., pump-
and-treat systems, etc.)
S-17 [Water Injection Wells (Including  |Injection well, pumps, collection tanks and 100
Saltwater Disposal Wells) piping, pretreatment equipment, monitoring
and Ancillary Equipment equipment, etc.
S-18 |Land/ Noncommercial Landfills Excavation, clay and synthetic liners, leak 100
Water (used for disposal of self detection systems, leaché" ollect1on and
generated waste materials) :
and Ancillary Equipment nf
security system‘s-,. and eq 11
f v@’aste in tHe 14
S-19 [Land/ Resource Conservation : 100
‘Water Recovery Act Containment
Buildings (used for storage or
treatment of hazardous waste)
S-20 |Land/ Surface Impoundments and 100
‘Water Ancillary Equipment
*  |(Including Brine Disposal®
Ponds)
S-21 [Land/ ‘Waste Storage Used to 100
'Water Collect and/o@{ Store Waste
c@%‘ltrols etc. (@ g., Resource Conservatlon
Reco ,;very Act Storage Tanks, 90-Day Storage

S-22 Aictures or equipment used to contain or reduce }100

fugitive emissions or releases from waste

¢ |management activities. (e.g., coverings for
conveyors, chutes, enclosed areas for loading and
unloading activities, etc.)

S-23 Double hulled to reduce chance of leakage into |30
public waters. (Incremental cost difference
between a single hulled barge and a double hulled
barge.)

S-24 Composting Equipment Used to compost material where the compost will 100
be used on site. (Does not include commercial
composting facilities.)

S-25 |Land Compost Application Equipment used to apply compost which has been |100

Equipment generated on-site.

S-26 |Land Vegetated Compost Sock Put in place as part of a facility’s permanent Best |100
Management Plan (BMP).

S-27 |Air Foundry Sand Reclamation }Components of a sand reclamation system that  [100

Systems for Foundries provide specific pollution control. Includes
hooding over shaker screens vented to a dust
— “Jcollector, conveyor covers, and emissio ¢ontrol |
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devices at other points.
S-28 |Air/Water/ |Concrete Reclaiming Processes mixed, un-poured concrete batches to  |100
Land Equipment reclaim the sand and gravel for reuse and recycles
the water in a closed loop system.
Miscellaneous Pollution Control Equipment
No. |Media Property Description %
M-1 [Air/Land/ [Spill Response/Cleanup Boats, barges, booms, skimmers, trawls, pumps, {100
Water Equipment Pre-positioned and|power units, packaging materials and containers,
Stored for Addressing Future |safety equipment, vacuumgtrailers, storage sheds,
Emergencies diversion basins, tankage; dispersants, etc.
M-2 |Air/Land {Hazardous Air Pollutant ate Arresting (HEPA) 100
Abatement Equipment - i i
required removal material
contaminated with asbestos,
lead, or some other hazardous
air pollutant
M-3 |Air/Land/ [Vacuum Trucks, Street 100]
Water Sweepers and Watering
Trucks 10 include sweepers or scrubbers
patticulate matter within
M-4 |Land Compactors, Barrel Crushers o equlpment used to change|100
Balers, Shredders 3 the ph cal ormiatd §F waste material for
%Xéhng/reuséi@ﬁrposes or on-site disposal of
facility- generated waste.
M-5 [|Land/Air/ Usee‘lg;c?o remove hazardous content from waste 100
‘Water solvents by heat, vaporization, and condensation.
%eérecycled solvents must be reused at the
facility generating the waste.
M-6 Collection/storage containers for source- 100
separation of materials to be recycled or reused.
Does not include product storage containers or
facilities.
M-8 |Air/Land/ Paving of outdoor vehicular traffic areas in order {100
Water to meet or exceed an adopted environmental rule,
regulation or law. Does not include paving of
parking areas or driveways for convenience
purposes. Value of the paving must be stated on a
square foot basis with a plot plan provided which
shows the paving in question.
M-9 |Air/Land/ |[Sampling Equipment Equipment used to collect samples of exhaust gas, [100
‘Water ' wastewater, soil, or other solid waste to be
analyzed for specific contaminants or pollutants.
M-10 [Water Dry Stack Building for A pole-bam type structure used to temporarily 100
Poultry Litter store poultry litter in an environmentally safe
manner. o -
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M-11 |Land/ Poultry Incinerator Incinerators used to dispose of poultry carcasses. {100
‘Water
M-12 |Land/ Structures, Enclosures, Required in order to meet ‘no contact’ storm water|{100
Water Containment Areas, Pads regulations.
M-13 |Air Methane Capture Equipment |Equipment used to capture methane generated by {100
the decomposition of site generated waste
material.
M-15 |Land Drilling Mud Recycling Consisting of only the Shaker Tank System, Shale |[100
System Shakers, Desilter, Desander, & Degasser.
M-16 |Land Drilling Rig Spill Response  {Includes only the Ram Type Blowout Preventers, |100
Equipment Closing Unit and Choke Manifold System.
M-17 |Air Low NOx Combustion Components of power:ege ating units designed 100
System to reduce NOx geri f n by operation ofa
M-18 |Air Odor Neutralization and 100
' Chemical Treatment Systems
M-19 |Air Odor Dispersing and Removal a( ,|100
Systems and other physwal “control
% dilute, disperse, or capture
% treams.
M-20 |Air Odor Detectors 100
M-21 |Land 100
M-22 |Water 100
, ?ic_ organisms from entrainment or
impingement in an intake cooling water structure.
Equipment includes: Aquatic Filter Barrier
Systems, Fine-Mesh Traveling Intake Screens,
Fish Return Buckets, Sprays, Flow-Altering
Louvers, Fish Trough, Fish Behavioral Deterrents,
and Wetland Creation.
M-23 |Water/ The difference between cost of single walled 100
Land piping and the cost of double-walled piping, when
the double-walled piping is installed in order to
A , prevent unauthorized discharges.
M-24 {Water/ Double-walled Tanks The difference between cost of single walled tanks[100
: Land and the cost of double-walled tanks, when the
double-walled tanks are installed in order to
prevent unauthorized discharges.
Equipment Located at Service Stations
No. |Media |Property IDescription |%
Spill and Overfill Prevention Equipment
T=1 {Water' *ITight' Fill Fittings - ——77"——77——|—Liquid—tight rconnectionS—betweenftheﬁdeliveryfhose,I 100
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and fill pipe.

T-2 Water |[Spill Containers Spill containment manholes equipped with either a |100
bottom drain valve to return liquids to the tank, or
a hand pump for liquid removal.

T-3 Water |Automatic Shut-off Valves Flapper valves installed in the fill pipe to 100

. automatically stop the flow of product.

T-4 Water |Overfill Alarms External signaling device attached to an automatic {100
tank gauging system.

T-5 Water {Vent Restriction Devices Float vent valves or ball float valves to prevent 100
backflow through vents.

Secondary Containment

T-11 [Water |Double-walled Tanks 100

T-12 |Water |Double-walled Piping 100

T-13 |Water {Tank Top Sumps 100

T-14 [Water |Under Dispenser Sumps 100

T-15 |Water | £11(0)s 100
secepdary contaifiment sumps.

T-16 |Land/ Requ%ed concrete paving located above 100

Water } ound pipes and tanks. The use
deterrmnatlon value is limited to the difference
Ezt”ﬁen the cost per square foot of the concrete
paving and the cost per square foot of the other
» Ipaving installed at the Service Station. This item
only applies to Service Stations.
ease Detectlon for Tanks and Piping

T-21 Includes tank gauging probe and control console. [100

T-22 Observation wells located inside the tank 100
excavation or monitoring wells located outside the
tank excavation.

T-23 |Water [Monitoring of Secondary Liquid sensors or hydrostatic monitoring systems {100

Containment installed in the interstitial space for tanks or piping.

T-24 |Water [Automatic Line Leak Devices installed at the pump that are designed to |100

Detectors detect leaks in underground piping. Mechanical
and electronic devices are acceptable.

T-25 [Water |Under Pump Check Valve Valve installed to prevent back flow in the fuel 100
dispensing line. This device is only used on suction
pump piping systems.

T-26 |Water |Tightness Testing Equipment |Equipment purchased to comply with tank and/or [100

. Ipiping tightness testing requirements —
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Cathodic Protection

T-30 [Water [Isolation Fittings Dielectric bushings and fittings to separate 100
underground piping from above ground tanks and
piping.

T-31 |Water [Sacrificial Anodes Magnesium or zinc anodes packaged in low 100
resistivity backfill to provide galvanic protection.

T-32 |Water [Dielectric Coatings Factory installed coal-tar epoxies, enamels, 100

fiberglass reinforced plastic, or urethanes on tanks
and/or piping. Field installed coatings limited to
exposed threads, fittings, and damaged surface
areas.

Emissions Control Equipment

T-40 JAir Stage I or Stage II Vapor Includes pressure/va 100
Recovery s, coaxial hoses, vapor
I ass1st units. Used for
. a}!:x.
Part B of the Equipment and Categones List 1§li ? ntrol property categories set forth

%gllectlon e_rb for production purposes is not
t ?@i-l e&tage for this equipment is listed as a
“V”, for variable, and must be calculated on an apﬁhcahon specfﬁ g,léas1s Applicants should first view

@

Part A of the Equipment an" Gates j%‘ L1st to see if their equlpment is already on that list. Part B is a: 11st

%

A

v

v

Vv

v

._ \

B-7 Exhaust Heat Recovery Boilers \"

|B-8 Heat Recovery Steam Generators v

B-9 Super heaters and Evaporators v

B-10 |Enhanced Steam Turbine Systems \4

B-11 [Methanation A\

B-12  |Coal Combustion or Gasification By-product and Co-product Handling, Storage, and v

Treatment Facilities .

B-13  |Biomass Cofiring Storage, Distribution, and Firing Systems \

B-14  jCoal Cleaning or Drying Processes, such as coal drying/moisture reduction, air jigging, | V_
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precombustion decarbonization, and coal flow balancing technology

B-15 ]Oxy-Fuel Combustion Technology, Amine or Chilled Ammonia Scrubbing, Catalyst based| V
Fuel or Emission Conversion Systems, Enhanced Scrubbing Technology, Modified
Combustion Technology, Cryogenic Technology

B-16  [If the United States Environmental Protection Agency adopts a final rule or regulation v
regulating carbon dioxide as a pollutant, property that is used, constructed, acquired, or
installed wholly or partly to capture carbon dioxide from an anthropogenic source in this
state that is geologically sequestered in this state

B-17  |Fuel Cells generating electricity using hydrocarbon derived from coal, biomass, petroleum | V
coke, or solid waste

B-18 |Any other equipment designed to prevent, capture, abate, or momtqr nitrogen oxides, v
volatile organic compounds, particulate matter, mercury, carbon,ﬁ’enomde or any criteria
|pollutant

non-Tier IV use determination apc%g g ﬁ)p articular item W111 qualify as
pollution control property. Theex %%ve director s fandards in the Decision Flow Chart
when acting on a non-Tier, ﬁlse deters
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Figure: 30 TAC.§17.15(e) Decision Flow Chart

Applicants must use this flowchart for each piece of equipment or process In order for apiece of equipment or process'to
be eligible for a positive use determination the item must, generate ‘yes” answess to. the guestions #sked in boxes 3 .and 5.
ECL means the Equtpment end Categcmas List adoptedunder Texas Tax Code, §11 31(g.

Prepare a list of equipment/’
processes considered to be
pollution, control: property
1

¥ Prepate. 2
Run eachi piéce of Tier HI
equipment or: process ,apphc ation

7 . forpollutton coﬁhoi

13
Boxes 2 through'5 are used'to determine if the- prope:ty is"pollution: control propesty. Boxes 6 through 13 areusedto
detemme the percentage of the use determmanon

(b) For applications containing only property located in Part B of the figure in §17.14(2) of this
title (relating to Equipment and Categories List), the Part B Decision Flow Chart shall be used for each
item or process to determine whether the particular item will qualify as pollution control property. The
executive director shall apply the standards in the Part B Decision Flow Chart when acting on an
application containing only property which is listed in Part B of the Equipment and Categories List.
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Figure: 30. TAC §17.15(6)

PART B DECISION FLOW CHART
For &pplications Containing Only Equipment listed in Part B on the:
Equipment And Cate goties List

Prepare a list of equipment or processes submitted for consideration as pollution control préperty.

v

Run'edch piece.of property through the flow chart segarateliy:

.Does ‘the pruperb
fall under e of: the Use the DecisionFlow Chatt

S>——* loéated in §17.15¢8)

Is there an.
enwon.mental beneﬂt at’
the sﬂe?

“use determmmonpercentage is considered to be
'hcxw the percentage was.

application-specific, yowmistp

Where:

1. Determine if the groperty is listédin P inithe Equipment and Categories List. If not,-then
use the’ Dec1smn Flow Chart locatedm §17. ,5(' i

2. 1s there an environmental Benefit at the site?. If the dnswer is'no then the property is not eligible’
fora pos:twe use: determma’uon

3. Determine if the équipment was installed in orderto meet or exceed an-adopted envuonmental

rule or regulation. If the énswer is n6 thenthe pitperty is not eligib i for apositive use
determination.

§17.17 Partial Determinations

(a) A partial determination must be requested for all property that is either not on Part A of the
Equipment and Categories List located in §17.14(a) of this title (relating to Equipment and Categories
List) or does not fully satisfy the requirements for a 100% positive use determination under this chapter.
In order to calculate a partial determination percentage for pollution control property submitted in a Tier
IV application, the cost analysis procedure described in subsection (d) of this section must be used. For all
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other property for which a partial use determination is sought, the cost analysis procedure described in
subsection (b) of this section must be used.

(b) Consistent with subsection (a) of this section, the following calculation (cost analysis
procedure) must be used to determine the creditable partial percentage for a property submitted in a non-
Tier-IV application:

Figure: 30 TAC §17.17(b)

[(Produc:tion Capacity Factor x Capital Cost New) - Capital Cost Old - Bypro duct]
Capital Cast New

x 100

Where:

case, the method of calculation shown in §17. 17(b) is modified i
rather than Capital Cost New. :

iable 3. 1 of §17.17(b) do not apply and the company is
e Bthe company shall convert the original cost of the unit to

nt or process is lower than the production capacity of the old
s CCO is divided by the PCF in order to reduce CCO to reflect the

can obtain’an estimate of the cost to manufacture the alternative equipment without the
pollution control feature, then an average estimated cost to manufacture the unit must be
used. The comparable unit must be the most recent generation of technology.

(c) For property that generates a marketable byproduct (BP), the net present value of the BP is
used to reduce the partial determination. The value of the BP is calculated by subtracting the

transportation and storage of the BP from the market value of the BP. This value is then used to calculate -

the net present value (NPV) of the BP over the lifetime of the equipment. The equation for calculating BP
is as follows:

Figure: 30 TAC §17.17(c)
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. Categories List)

Byproduct Value)— | Storage & Transport
¢

BP=37 -
(1+ Interest Rate)

' Byproduct Value--The retail value of the recovered byproduct for a one year period. Typically, the
most recent three-year average price of the material as sold on the open market should be used in the
calculation. If the price varies from state-to-state, the applicant shall calculate an average, and explain
how the figures were determined.

yproduct. These costs will
fication of how these costs were

i Storage and Transport--These costs are the costs to store and trans
reduce the market value of the byproduct. The applicant shall prov1d
determined and itemized.

5 % ‘%&%E
i n--This is the estimated useful life in years of the equ1pmeé1f‘tﬁ‘at is*being e‘}iﬂﬁ ted for a use

determination.

submitted. The Prime Lending Rate is defined by the Wall S
- loans posted by at least 75% of the nation's 30 largest banks.
the Wall Street Journal and on most ﬁnanc1aT?“"

a:elatmg to Equipment and Categories

alculated It is the rééponmb %[gf of the applicant to propose a

"‘"e?use determination percentage. It is the responsibility of the

d method and'make the final determination.

m&’y

clonthe method accepted by the executive director under
jigAber or a zero, the property is not eligible for a

(e) If the cost analy31 :
subsectlon (@ of th' :

located in the figure in §1 : a) of this title (relating to Equipment and Categories List), as long as the
application seeks no vanan_ from that use determination.

(2) Tier II Application--A $1,000 fee shall be charged for applications for property that is
used wholly for the control of air, water, and/or land pollution, but not in the figure in §17.14(a) of this
title (relating to Equipment and Categories List).

(3) Tier III Application--A $2,500 fee shall be charged for applications for property used
partially for the control of air, water, and/or land pollution.

(4) Tier IV Application--A $500 fee shall be charged for applications containing only
property which is located in Part B of the ﬁgure in §17.14(a) of this title (relating to Equipment and
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(b) Fees shall be forfeited for applications for use determination which are sent back under
§17.12(2) of this title (relating to Application Review Schedule). An applicant who submits an
insufficient fee will receive a deficiency notice in accordance with the procedures in §17.12(2) of this
title. The fee must be remitted with the response to the deficiency notice before the application will be
deemed administratively complete.

(c) All fees shall either be remitted in the form of a check or money order made payable to the
Texas Commission on Environmental Quality (TCEQ) or by electronic funds transfer by using the
commission's ePay system.

(d) The check, money order, or electronic funds transfer receipt must, be delivered Wlth the
application to the commission, at the address listed on the apphcatlon for s

§17.25 Appeals Process

(a) Applicability.

September 1, 2001. A proceeding based upon an appeal filed}
for purposes of Texas Government Code, Chapter 2001.

Ui,
(2) Persons who may appeal aidetermi

[ ‘ommission within 20 days after the receipt of the
person is presumed to have been notified on the third regular
ecutive director’s action is mailed by first class mail. If an
£$10f this subSection is not filed within the time period specified, the
ition is final. An appeal filed under this subchapter must: :
appeal;

e name and address of the entity to which the use determination was issued,;

(3) provide the use determination application number for the application for which the
use determination was issued;

(4) request commission consideration of the use determination; and
(5) explain the basis for the appeal.

(c) Appeal processing. The chief clerk shall:

(1)-deliver-ormailtothe-executive-director-a-copy-of-the-appeal;
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(2) deliver or mail a copy of the appeal to the applicant if the appeal was filed by the
chief appraiser or to the chief appraiser if the appeal was filed by the applicant; and

(3) schedule the appeal for consideration at the next regularly scheduled commission
meeting for which adequate notice can be given.

(d) Action by the commission.

(1) The person seeking the determination and the chief appraiser may testify at the
commission meeting at which the appeal is considered.

(2) The commission may remand the matter to the executi ‘ﬂifira%ctor for a new

(3) If the commission denies the appeal and affi
determination, the commission's decision shall be final and appé

ébﬁ%ﬁcal review of the é%‘lacaﬁon which includes an
4 cgmrmssmn meetmﬁf’mﬂ

SR

A‘v‘zr

phcant an
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Texas Tax Code § 11.31 POLLUTION CONTROL PROPERTY

(a) A person is entitled to an exemption from taxation of all or part of real and personal property that
the person owns and that is used wholly or partly as a facility, device, or method for the control of air,
water, or land pollution. A person is not entitled to an exemption from taxation under this section solely
on the basis that the person manufactures or produces a product or provides a service that prevents,
monitors, controls, or reduces air, water, or land pollution. Property used for residential purposes, or for
recreational, park, or scenic uses as defined by Section 23.81, is ineligible for an exemption under this
section.

®) In this section, "facility, device, or method for the control of air, water, or land pollution" means
land that is acquired after January 1, 1994, or any structure, building, 1nsta11at10n excavation, machinery,
equipment, or device, and any attachment or addition to or reconstruction, %};nep*lacement or improvement
of that property, that is used, constructed, acquired, or installed wholly.6z partly to meet or exceed rules or
regulations adopted by any environmental protection agency of the Inited:
subdivision of this state for the prevention, monitoring, control or»reductl 5
pollution. This section does not apply to a motor vehicle.

. ,
c In applying for an exemption under this section, a= erson seekm the exemt
ppiymg p Lok D g P
permit application or permit exemption request to theée
Environmental Quality information detailing:

(1) the ant1c1pated environmental bex%gﬁts from the 1nsta1
for the control of air, water, or land pollution; ‘%' -

(2) the estimated cost of the pollution ¢@ ontrolif

(3) the purpose of the installation of such§fac111 ]
installation that is pollution control property. | %%x%m ]

director reqmres by rulé for
property.

applied for a determin;
stating the executive d ermination of whether the facility, device, or method is used wholly or
partly to control pollution‘and; if applicable, the proportion of the property that is pollution control
property. The executive director shall send a copy of the letter by regular mail or by electronic means to
the chief appraiser of the appraisal district for the county in which the property is located.

(e) Not Jater than the 20th day after the date of receipt of the letter issued by the executive director,
the person seeking the exemption or the chief appraiser may appeal the executive director's determination
to the Texas Commission on Environmental Quality. The commission shall consider the appeal at the
next regularly scheduled meeting of the commission for which adequate notice may be given. The person
seeking the determination and the chief appraiser may testify at the meeting. The commission may
remand the matter to the executive director for a new determination or deny the appeal and affirm the
executive director's determination. On issuance of a new determination, the executive director shall issue
a letter to the person seeking the determination and provide a copy to the chief appraiser as provided by

Subsection (d)-A-new-determination-of the-executive director may be-appealed-to the commissioninthe — ——
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manner provided by this subsection. A proceeding under this subsection is not a contested case for
purposes of Chapter 2001, Government Code.

63) The commission may charge a person seeking a determination that property is pollution control
property an additional fee not to exceed its administrative costs for processing the information, making
the determination, and issuing the letter required by this section.

(2) The commission shall adopt rules to implement this section. Rules adopted under this section
must:

(1) establish specific standards for considering applications for determinations;

(2) be sufficiently specific to ensure that determinations are equal and uniform; and

(3) allow for determinations that distinguish the proportion of property that is used to control,
monitor, prevent, or reduce pollution from the proportion of property that ed to produce goods or
services. ;

(g-1) The standards and methods for making a determlnatlon urd
the rules adopted under Subsection (g) apply umformly to all ap

Subsection (k). e

) The executive director may not make a determination roperty is pollut1on control property
unless the property meets the standards establ'shed under rules ad‘bi?ted under this section.

@ A person seeking an exemption under th "s' dg%ﬁe
the letter issued by the executive director of the ] Texas €

Subsection (d) determining that the facility, dev1c§> or ;g ‘od;‘
control property. The chief ap,pm "shall accept a‘ﬁﬁnaI determin;

conclusive evidence that th
property.
G)
pollution that w

_r?,:\

(k) The Texas Commission on
facilities?c es, or methods for

Ry

i& l:Quality shall adopt rules establishing a nonexclusive list of
e con§§ Yof air, water, or land pollution, which must include:

C:0r pressunzed and bubbhng or circulating fluidized bed combustion systems and
gasification fluidized be embustion combined cycle systems;

3) ultra—supercn yulverized coal boilers;

(4) flue gas recirculation components;

(5) syngas purification systems and gas-cleanup units;

(6) enhanced heat recovery systems;

(7) exhaust heat recovery boilers;

(8) heat recovery steam generators;

(9) superheaters and evaporators;

(10) enhanced steam turbine systems;

(11) methanation;

(12) coal combustion or gasification byproduct and coproduct handling, storage, or treatment
facilities;

(13) biomass cofiring storage, distribution, and firing systems;

(2) atmo 51:; o
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(14) coal cleaning or drying processes, such as coal drying/moisture reduction, air jigging,
precombustion decarbonization, and coal flow balancing technology;

(15) oxy-fuel combustion technology, amine or chilled ammonia scrubbing, fuel or emission
conversion through the use of catalysts, enhanced scrubbing technology, modified combustion technology
such as chemical looping, and cryogenic technology; '

(16) if the United States Environmental Protection Agency adopts a final rule or regulation
regulating carbon dioxide as a pollutant, property that is used, constructed, acquired, or installed wholly
or partly to capture carbon dioxide from an anthropogenic source in this state that is geologically
sequestered in this state;

(17) fuel cells generating electnc1ty using hydrogen derived from coal, biomass, petroleum coke,
or solid waste; and

(1 8) any other equlpment demgned to prevent, capture, abate or momtor nitrogen oxides, volatile

information required by Subsections (c)(2) aﬁE ¢ ):and without rega:; to.
by Subsection (c)(1) has been submitted, shall éE@”
the application is used wholly or partly as a facﬂﬁy, deviced gmethod for the control of air, water, or land
pollution and shall take the act10ns that are requue?i by Su‘bs'e T ne(d)fm the event such a determination is
made.

(n) The Texas Commiss

consisting of representatwes«

well as members who are not
* 22

and environmental engineering, to advise the commission
jon. Chapter 2110, Government Code, does not apply to the
gommittee.
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THE TEXAS CONSTITUTION
Article 8 - TAXATION AND REVENUE
Section 1-1 - PROPERTY USED FOR CONTROL OF AIR, WATER,
OR LAND POLLUTION; EXEMPTION FROM AD VALOREM TAXATION

(a) The legislature by general law may exempt from ad valorem taxation all or part of real and personal
property used, constructed, acquired, or installed wholly or partly to meet or exceed rules or regulations
adopted by any environmental protection agency of the United States, this state, or a political subdivision
of this state for the prevention, monitoring, control, or reduction of air, water, or land pollution.

(b) This séction applies to real and personal property used as a facility, device, or method for the control
of air, water, or land pollution that would otherwise be taxable for the first time on or after January 1,
1994. P N

‘E%geal or personal property
h

(c) This section does not authorize the exemption from ad valorem

HEM
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