-‘ Michael . Nasi

(512) 236-2216 (Direct Dial)

\ JACKSON WALKER L.L.P. (512) 391-2194 (Direct Fax)
ATTORNEYS & COUNSELORS mnasi@jw.com
June 30, 2014 S %

VIA Hand Delivery ! %
Bridget C. Bohac, Chief Clerk 3 3
Texas Commission on Environmental Quality _
12100 Park 35 Circle _ g :
Building F, 1st Floor i Be .

Austin, Texas 78753

RE: Topaz Power Group, LI.C
Barney Davis Power Station, Corpus Christi, Nueces County, Texas
Nueces Bay Power Station, Corpus Christi, Nueces County, Texas
Appeal of June 5, 2014 Negative Use Determination
Application No, 12210 and 12211

Dear Ms. Bohag:

Topaz Power Group, LLC (“Applicant” or “Topaz”) is in receipt of the Executive
Director’s letters dated June 5, 2014 notifying it of negative use determinations (the
“Determinations”) on Application No. 12210 and Application No. 12211 (the “Applications™).

L. Procedures for Appeal

Applicant disagrees with the Determinations and pursuant to 30 TAC 17.25 hereby
provides:

(1)  the name, address, and daytime telephone number of the person filing the appeal

Mike Nasi

Jackson Walker L.L.P. 100 Congress Ave., Suite 1100
Austin, Texas 78701

512-236-2216

As legal counsel to:
Topaz Power Group, LLC

(2) the name and address of the entities to which the use determination were issued:

100 Congress Avenue, Suite 1100« Austin, Texas 78701 - (512} 236-2000 »  fax (512) 236-2002

www.jw.com + Austin +« Dallas - Fert Worth + [Fouston + San Angelo -  San Antonio Member of GLOBALAWSM
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Topaz Power Group, LLC
Barney Davis Power Plant
4301 Waldron Road

Corpus Christi, Texas, 78418

Topaz Power Group, LLC
Nueces Bay Power Plant
2002 Navigation Road
Corpus Christi, Texas, 78402

the use determination application number for the Application were;
No. 12210 and No. 12211
request Commission consideration of the use determination:

Applicant hereby requests the Commission to hear and consider the merits of the
Applications and reach a determination that a positive use determination is
appropriate; in the alternative, Applicant requests that the Commission reach a
determination that the negative use determinations are not appropriate and the
matter should be remanded back to the Executive Director for a determination that
the property in question is eligible for a positive use determination.

The basis for the appeal is set forth in full in the attached brief.

Sincerely,

Michael J. Nasi
Counsel for Topaz Power Group, LLC




APPEAL OF NEGATIVE USE DETERMINATIONS ISSUED TO
TOPAZ POWER GROUP, LLC

Topaz Power Group, LLC (“Applicant” or “Topaz”) files this appeal of the negative use
determinations issued by the Executive Director (“ED”) on June 5, 2014', For the reasons
articulated below, the Applicant respectfully requests that the Texas Commission on
Environmental Quality (“TCEQ” or “Commission™) sustain the Applicant’s appeal of the
negative use determinations and order that positive use determinations are appropriate using the
clarified CAP Model proposed by Applicant, In the alternative, Applicant requests that the
Commission remand the matter to the ED with specific instructions to revisit the pollution
control aspects of the subject property and use the tools Applicant has provided to bring these
long-overdue use determinations to a close in a way that comports with applicable law.

In an effort to limit the volume of briefing material filed with the Commission, Applicant
incorporates by reference its briefing filed in Docket No. 2012-1559-MIS-U and reiterates the
arguments made therein.

SUMMARY OF ARGUMENT

Despite the passage of nearly 18 months, the negative use determinations being appealed here
reflect no meaningful progress since this Commission remanded these applications after
considering the matter at its Agenda on December 5, 2012. The ED’s proposal not only fails to
comply with the Commission’s directive to provide an adequate technical basis for those

determinations, but more importantly fails to comply with an unambiguous mandate from the
Legislature.

The legal issue here is simple. As currently applied and reflected in the proposed negative use

determinations that are before you, the ED’s interpretation of its own rules will always gencrate a
negative use determination for heat recovery steam generators (“HRSGs™) and enhanced steam
turbines (“ESTs”). This is patently in violation of Section 11.31 of the Texas Tax Code which
unambiguously directs that the Commission “shall determine” that “heat recovery steam
generators” and “enhanced steam turbine systems” are “used wholly or partly” as qualifying
pollution control plroptarty.3

While technical arguments could be made to support a 100 percent positive use determination, in
a spirit of compromise and in hopes of preventing further resources being expended on these
matters, Topaz has worked exhaustively with other similarly situated applicants (“Applicants”)
to develop a legally and technically valid approach that generates a positive use determination far
less than 100 percent. Yet, that approach was summarily rejected by the ED in favor of a

fundamental principles of Texas administrative law.

confined interpretation of the rules that directly contradicts statutory law a% thgggefore,

| Exhibits 7 and 8.
2 Exhibits 1-6.
3 TEX. TAX CODE §§ 11.31(k) and (m).
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So that the Commission and Applicants are not subjected to another 18 month delay in this
almost 7-year old matter, Applicant is requesting that the Commission order that positive use
determinations are appropriate using the Clarified CAP Model proposed by Applicant. In the
alternative, Applicant is requesting that this matter be remanded to the ED for a new
determination, and that the Commission specifically instruct the ED to comply with the
Legislature’s specific instructions in Tex. Tax Code § 11.31 to issue positive use determinations
and utilize the tools that have been developed to generate positive use determinations that have a
real chance of bringing this dispute to an end and providing the Commission with the tools to
deal with future applications,

DISCUSSION
L Procedural Background

Between 2008 and 2012, the Executive Director has received approximately thirty-eight
applications for HRSGs and associated equipment installed at combined-cycle electric generation
facilities. The Executive Director issued 100 percent positive use determinations for twenty-five
of the applications representing 70 HRSGs. Six of those applications representing 16 HRSGs
were appealed by local taxing units.

On April 23, 2008, the Applicant filed two Tier IV Applications for Use Determination for
Pollution Control Property with the ED for a total of four Heat Recovery Steam Generators
(“HRSGs") to reduce air emissions at the Barney Davis and Nueces Bay Power Plants. The
Executive Director failed to take any action on those applications for over four years. At some
point during those four years, the ED decided to dispose of the applications and on July 10, 2012
issued a negative use determination for the HRSGs, stating that “[h]eat recovery steam
genetators and associated dedicated ancillary systems are used solely for production; therefore,
are not eligible for a positive use determination.”

Applicant appealed the negative use determinations and the Commission took up the appeals at
its December 5, 2012 Agenda Meeting. After considering the briefs and hearing the arguments,
the Commission remanded the matter back to the ED for new determinations. Upon remand,
Applicants worked exhaustively to develop a legally and technically supportable approach that
generates a positive use determination far less than 100 percent in hopes of arming the
Commission with the tools to resolve this dispute, prepare itself for future applications, and
avoid further resources being consumed to resolve this matter. Applicants met with the ED
executive management and staff to explain the merits of these tools and answer any questions or
concerns, Applicanis believed progress had been made, but the ED’s staff issued Notices of
Technical Deficiency (“NODs™) for both applications on February 3, 2014 that reflected little
progress in the mindset of the ED’s staff. Applicant again replied to the NODs, providing
additional information to the ED and reiterating the legal and technical merits of the proposed
tools being offered. Unfortunately, on June 5, 2014, the ED issued a negative use determination
for the applications submitted by Topaz, which is the subject of this appeal.




IL The Legislature Specifically Determined that HRSGs and ESTs are Pollution
Control Property and Are Entitled to an Exemption from Taxation

Tex. Tax Code § 11.31 begins by stating that “A person is entitled to an exemption from taxation
of all or part of real and personal property that the person owns and that is used wholly or partly
as_a facility, device, or method for the control of air, water, or land pollution.”* Under this
provision, if the property is used for the control of air, water of land pollution, it is eligible to
receive a tax exemption,

There can be no question that the Legislature specifically listed HRSGs and ESTs as “facilities,
devices, or methods for the control of air, water, or land pollution” under 11.31(k). The term
used by the Legislature, “facility, device, or method for the control of air, water, or land
pollution” is defined in statute as:

any structure, building, installation, excavation, machinery, equipment, or device,
and any attachment or addition to or reconstruction, replacement, or improvement
of that property, that is used, constructed, acquired, or installed wholly or partly to
meet or exceed rules or regulations adopted by any environmental protection
agency ... for the prevention, monitoring, control, or reduction of air, water, or

land Qollution.s

If equipment is considered a facility, device, or method “for the control of air, water, or land
pollution” then, by definition, it is used “to meet or exceed rules or regulations adopted by an
environmental protection agency for the prevention, monitoring, control, or reduction of air,
water, or land pollution.” Thus, according to the Legislature’s definition, HRSGs and ESTs not
only meet or exceed environmental rules, but this equipment is also used to prevent, monitor,
control or reduce air pollution.

The Legislature provided even more clarity in §11.31(m) which states that if an application is for
a “facility, device, or method included on the list adopted under Subsection (k)” the ED “shall
determine” that the equipment is “used wholly or partly” as qualifying pollution control property.
In case the ED was still unsure about whether HRSGs and ESTs could qualify as pollution
contro] property, the author of the bill which included the addition of 11.31(k) wrote a letter to
the Commission stating that equipment which had both a production component and a pollution
control component, achieved though energy efficiency, qualified as pollution control property.

And if there was still any room for doubt, two separate Texas Attorneys General have opined to
the Texas Natural Resource Conservation Commission and the TCEQ that “methods of
production,” including the use of encrgy efficient measures such as HRSGs and ES'Ts, can and
do qualify as exempt pollution control property.®

* Tpx. TAX CODE §11.31(a) (emphasis added).
* TEX. TAX CODE §11.31(b) (emphasis added),
¢ Tex. Att. Gen. Op. JC-0372 (2001); see Tex. Att, Gen, Op. GA-0587 (2007).
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In this case, the equipment in question is statutorily defined as a “facility, device, or method for
the control of air, water or land pollution,” thereby confirming that HRSGs and ESTs are, under
the “plain meaning” of Tex. Tax Code §11.31, entitled to some exemption from taxation,

III.  Despite the Unambiguous Statutory Language, the ED’s Staff’s Current Application
of its Own Regulations Will Always Generate a Negative Use Determination for HRSGs
and ESTs, Which is Patently in Violation of the Texas Tax Code.

Under TCEQ rules, Tier III applicants are required to use the Cost Analysis Procedure (“CAP”)
to calculate the appropriate use determination. And while Tier [V applicants are not required by
TCEQ rules to use the CAP, Applicant proposed a Clarified CAP Model which not only
conforms with TCEQ rules, but more importantly, gives effect to the Legislature’s intent and
arms the Commission with a mechanism to resolve the pending and future applications in a
legally and technically supportable manner.

In its negative use determinations, the ED argues that, under its CAP, the Capital Cost Old
(“CCO”) cannot be zero, even though there is no “old” equipment being replaced by a HRSG
and EST. This equipment is not replacing other equipment, but is installed as part of the design
of this type of facility.

What is interesting about this interpretation is that there is no statutory or regulatory requirement
mandating this interpretation, yet this interpretation will always generate a result directly
inconsistent with the statute. ED staff have concluded that applicants must assume that the CCO
is equal to the cost of a boiler, because boilers, like HRSGs, produce steam. However, the
statute does not require the ED to use the CAP, nor does the statute require that the cost of a
comparable piece of equipment be used for CCO when there is no equipment being replaced.
The requirement that applicants substitute the cost of a boiler as the CCO for HRSG applications
is a regulatory fiction used by the ED which will always generate a negative use determination.

This interpretation, which is not required by statute or TCEQ’s own rules, will necessarily result
in an outcome which directly contradicts the Legislature’s unequivocal instruction to treat
HRSGs and ESTs as pollution control property in Texas Tax Code §§11.31(k) and (m).

In a recent case, the Texas Supreme Court considered ambiguous provisions in a statute and
applied traditional rules of statutory construction to accomplish the primary objective of
ascertaining and giving effect to the legislature’s intent. The Court recognized the Comptroller’s
construction of the tax code was entitled to “serious consideration” and that the Court normally
would defer to the agency interpretation, but does not defer when that interpretation is plainly
erroneous or inconsistent with the language of the statute.” After considering the statute, the
Court held the Comptroller’s construction fo be inconsistent with the statute and reversed lower
court decisions upholding the agency construction. Although the agency interpretation
apparently was reasonable enough to result in ambiguity, the taxpayer’s interpretation was the
“better” one because the agency interpretation was inconsistent with the statute, and thus
unreasonable.

T TGS-NOPEC Geophysical Company v. Combs, et al., 340 8.W.3d 432 (Tex. 2011),
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Section 11.31 must be construed to give effect to the Legislature’s intent.® An agency or court
should first attempt to determine this intent from the actual language used by the Legislature.
That is, an agency or court should first look to the plain, ordinary meaning of the statute’s
words.” Most importantly, “[i]f a statute is clear and unambiguous, [the courts] apply its words
according to their common meaning without resort to rules of construction or extrinsic aids.”'°

This is true even when the agency charged with enforcing the statute seeks to apply a different
construction, !

These pillars of Texas Administrative Law have been flatly ignored by the ED in this case. As
noted above, the ED’s interpretation of its rules not only directly contradicts the Legislature’s
directive as to how to process applications for equipment listed in 11.31(k) of the Tax Code, but
also conflicts with its own rules. The ED argues that the CAP analysis requires that it assume
the CCO is equivalent to some other piece of production equipment. This ignores the TCEQ’s
own regulations, which define “Capital Cost Old,” as “[t]he cost of the equipment that is being or
has been replaced by the equipment covered in an application,”* For these HRSG applications,
no equipment is being or has been replaced.

In this case, the ED has chosen a boiler, since, like a HRSG, a boiler produces steam. The ED
did not derive this conclusion from its rules, but made a unilateral judgment that is not mandated
by statute or regulation since a boiler and HRSG are completely distinct pieces of equipment.
HRSGs are a heat transfer area, in which waste heat from the combustion turbine is used to
create steam. There is no furnace in a HRSG. A fossil fuel-fired boiler combusts fuel, by using
a furnace, stoker, or fluidized bed, to generate the heat used to produce steam. The ED has
arbitrarily chosen one similarity between HRSGs and boilers (that steam is emitted from them)
and used that to rationalize a position that always generates a result that conflicts with express
language of a statute. This is the definition of what a regulatory agency cannot do in Texas.

Applicants suggested to the ED that, if CCO could never be zero in their minds, they would be in
a much more defensible position if they assumed that the equipment being replaced was a spool
piece which directs the exhaust heat to the stack and vents to the atmosphere. In an effort to
compromise with the ED’s position, Applicants proposed to include the capital cost of a spool
piece in the CAP calculation and provided the results to the ED. Rather than consider this or an
alternative interpretation of the rules to conform to the above-refetenced statutory directive, the
ED has instead chosen to narrowly define the CAP calculation in a manner that always results in
a negative use determination, which is in direct conflict with §11.31,

It goes without saying that the Commission should avoid interpreting its rules in a manner that
will always generate a negative use percentage for equipment that has been legislatively assumed
to be, in whole or in party, pollution control property. Beyond this basic premise of Texas

¥ See TEX. GOV't CODE § 312.005; Gilbert v. El Paso County Hosp. Dist., 38 S.W.3d 85 {Tex. 2001).

? See TEX. GOV'T CODE § 312.002(a); Am. Home Prods. Corp. v. Clark, 38 S.W.3d 92, 95-96 (Tex. 2000);
Crimmins v. Lowry, 691 S,W.2d 582, 584 (Tex, 1983),

0 See In Re Nash, 220 8.W.3d 914, 917 (Tex. 2007) (emphasis added).

"' See Pretzer v. Motor Vehicle Bd., 138 8,W.3d 908, 914-15 (Tex. 2004); Barchus v. State Farm Fire & Cas. Co.,
167 8.W.3d 575, 578 (Tex. App.—Houston [14th Dist,] 2005, pet denied).

230 TAC §17.2(2). (emphasis added).



Administrative Law, the Commission must recognize that staff’s interpretation of the CAP to
always result in a negative use determination is tantamount to an ad hoc rulemaking to remove
this equipment from eligibility. Such a procedure clearly violates Tax Code §11.31(1), which
explicitly requires the Commission to go through formal rulemaking and satisfy a high burden
(compelling evidence of no pollution control benefit) before disallowing eligibility for this
equipment.,

IV.  As Currently Applied, the CAP Fails to Comply with Legislative Directive, is Wildly
Inconsistent, and Conflicts with the Commission’s Stated Goal of Encouraging Pollution
Reduction Through Energy Efficiency.

The ED has recognized that the CAP is a flawed system. During the December 5, 2012 Agenda
meeting, both ED staff and Chairman Shaw recognized the shortcomings of the CAP. Yet, the
ED continues to reject proposals from applicants about how to use the CAP in a way that more
accurately reflects the pollution control benefits of HRSGs and ESTs, As an example of how
inconsistent the ED has been in evaluating these applications, with regard to the application
submitted by CER-Colorado Bend, the ED has separately argued for a 100% positive used
determination, a 61% partial used determination, a 0% use determination, and a pegative 276%
use determination, for the exact same equipment.

As currently applied, the CAP cannot address output based emission limits that govern natural
gas combined cycle power plants."”® Yet, the current application of the CAP fails to recognize
reductions in emission from an output based perspective and, thus, is the equivalent fo the
Commission sticking its head in the sand and hoping that output-based emission controls will
pass us by. They will not. In fact, they are likely to be the majority of the pollution control
techniques moving forward, especially as the Environmental Protection Agency (“EPA”)
continues to press for GHG regulation under the Clean Air Act.

CONCLUSION

The ED’s position that HRSGs and ESTs are not eligible for a positive use determination fails to
recognize the importance of the statutory definitions provided in Tex. Tax Code §11.31 and does
not comply with the controlling statute. Because the Legislature chose to describe IHIRSGs and
ESTs using a statutorily defined term, that definition must be applied and the property must be
considered to “meet or exceed rules or regulations adopted by any environmental protection
agency . . . for the prevention, monitoring, control, or reduction of air, water, or land pollution.”
The ED cannot simply choose to ignore this statutory definition. Furthermore, Applicant has
provided the ED with more than enough technical support to understand and rely upon the
Clarified CAP Model discussed at length above. Applicant trusts that the Commission will make
every effort to comply with the clear intent of Tex. Tax Code §11.31 and either order that a
positive use determination is appropriate or remand this matter to the ED for a new use
determination with specific instructions to revisit the pollution control aspects of the subject

1 See 40 C.F.R, Subpart KKKK; 79 Fed. Reg. 34960 (June 18, 2014) (EPA’s proposed Carbon Pollution Standards
for Modified and Reconstructed Stationary Sources; Electric Utility Generating Units); and 79 Fed Reg. 34830 (June
18, 2014) (EPA’s proposed Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility
Generating Units),




property and use the tools Applicants has provided to bring this long-overdue use determination
to a close in a way that comporis with applicable law,

10672637v.2

Respectfully submitted,
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Response to Notice of Technical Deficiency of Barney Davis Power Plant
Response to Notice of Technical Deficiency of Nueces Bay Power Plant

TCEQ Notice of Negative Use Determination for Bamey Davis Power
Plant

TCEQ Notice of Negative Use Determination for Nueces Bay Power Plant
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ATTORMEYS & COUNSELORS

July 31, 2012

Michael J. Nasi
(512) 236-2216 (Direct Dial}
{312) 391-2194 (Direct Fax)
maasi@jw.com

VIA Hand Delivery
o
Bridget C. Bohac, Chief Clerk L = 9
Texas Commission on Environmental Qualit =2 i"c:_ o2
12100 Park 35 Circle | E - gé%ﬁ
" Building F, 1st Floor . 53— rzg‘i«_ag
Austin, Texas 78753 & o 500
Q = TEg
RE:  Topaz Power Group, LLC - Appeal of July 10, 2012 Negative Use I%emilationg
of Application Numbers 12210 and 12211

Dear Ms. Bohac:

S

We are in receipt of the Executive Director’s-letter dated July 10, 2012 notifying the

Applicant of a negative use determination (the “Determina
(the “Application’)

ation”) on its application No. 12268

I.  Procedures For Appeal
Applicant disagrees with the Determination and pursuant to 30 TAC 17.25 hereby
provides: . '
(1) the name, address, and dayﬁrﬁe telephone number of the person filing the appeal
is: ’
Mike Nasi
Jackson Walker L.L.P.
100 Congress Ave., Ste. 1100-
Austin, Texas 78701

512-236-2216
As legal counsel to:

Topaz Power Group, LLC

Appeal of Negative Use Determination Issued to Topaz Power Group LLC
Page | ‘
8325402v.2 :

100 Congress Avenue, Suite 1100 Austin, Texas 78701

(¥12) 236-2000
www.jw,com

fax (512) 236-2002

Austin « Dallas Forf Worth Houston San Angelo
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(5)

the name and address of the entity to which the use determination was issued:

Topaz Power Group, LLC.
Bamey Davis Power Plant
4301 Waldron Rd.

Corpus Christi, Texas

Topaz Power Group, LLC
Nueces Bay Power Plant
2002 Navigation Road
Corpus Christi, Texas

the use determination application numbers for the Application was:
12210 and 12211
request Commission consideration of the use determination:

Applicant respectfully requests that the Commission sustain the Applicant’s
appeal of the negative use determination and remand the matter to the Executive
Director with instructions to revisit the pollution control aspects of the subject

property.
The basis for the appeal is set forth in full in the attached brief.
Sincerely,
b~ Michael I. Nasi,

Counsel for Topaz Power Group, LLC

Appeal of Negative Use Determination Issued to Topaz Power Group LLC

Page 2
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TCEQ DOCKET NO.

APPEAL OF NEGATIVE USE

§ TEXAS COMMISSION
. § . -
DETERMINATION ISSUED TO § ON
§
TOPAZ POWER GROUP, LLC § ENVIRONMENTAL QUALITY

APPEAL OF NEGATIVE USE DETERMINATION ISSUED TO
' TOPAZ POWER GROUP, LLC

- Topaz Power Group, LLC (“dpplicant’ or “Topaz”) files this appeal of the negative use
determination issued by the Executive Director on July 10, 2012. For the reasons articulated
below, the Applicant respectfully requests that the Commission sustain the Applicant’s appeal of
the negative use determination and remand the matter to the Executive Director with instructions
to revisit the pollution control aspects of the subject property.

Part 1 of this brief provides a brief background of the Pollution Control Property
Program; Part Il describes the procedural background of the application; Parts III-VI detail the

Applicant’s argument why the negative use determination is a misapplication of Texas law, is.

based on policy concerns outside of the Agency's purview, and is founded on a defective
technical evaluation.

Sl;mmarv of Argument

This is an appeal of a negative use determination. Therefore,” quite simply, the only
question before the Commission in considering this appeal is not whether an exact percentage is
appropriate - the Commissioners need only evaluate whether any percentage above zero is

appropriate. As set forth fully herein, applicable law, prior precedent, and the record in this case -

demand that a a number above zero be used and a positive use determination be issued. Thus,
this appeal should be granted and this matter should be remanded back to the Execufive Director
for a determination that the property in question is eligible for a positive use determination.

L Program Background

On November 2, 1993, Texans approved P.ropositioﬁ 2 amending the Texas Constitution

to provide tax relief for pollution control property. This amendment added §1-1 to the Texas
Constitution, Article VIII, which states: ' »

(2) The legislature by general law may exempt from ad valorem
taxation all or part of real and personal property used, constructed,
acquired, of installed wholly or partly to meet or exceed rules or
regulations adopted by any environmental protection agency of the

Appeal of Negative Use Determination Issued to Topaz Power Group LLC
Page 3
8323402v.2



- United States, this state, or a political subdivision of this state for
the prevention, monitoring, control, or reduction of air, water, or
land pollution.

(b) This section applies to real and personal property used as a
facility, device, or method for the control of air, water, or land
pollution that would otherwise be taxable for the ﬁrst time on or
after January 1, 1994,

In response to the constitutional amendment, the Texas Legislature added Texas. Tax
Code, §11.31, Pollution Control Property (“§41.317). The statuté establishes a process where
applicants submit Applications for Use Détermination to the Executive Director of the TCEQ to
determine whether the property is used wholly or in part for pollution ccant‘rc;l.l The Executive
Director's role is limited by § 11.31 to the specific task of conducting a technical evaluation to
determme whether the equipment is used wholly or partly for the control of air, water, or land
pollution,? and does not include any ‘evaluation of the merit of the tax exemption itself or tax
policy implications of granting positive or negative use determinations.

The tax appraisal district where the Pollution Control Property will be

installed/constructed is the entity charged with actually granting the tax exemption. If an

. applicant obtains a positive use determination from the Executive Director, the applicant must
then submit another application with the local appmsal district to receive the tax exemphon for
the pollution control property.

In 2001, the Legislature passed House Bill 3121, which amended §11.31. These
amendments included providing a process for appealing the Executive Director’s use
determinations.’ House Bill 3121 also required the Commission to adopt rules that establish
specific standards for the review of applications that ensure determinations are equal - and
uniform,” and to adopt rules to distinguish the proportion of propetty that is used to control
pollution from the proportion that is used to produce goods or services.

In 2007, §11.31 was amended again with the passage of House Bill 3732, which required
the Commission to adopt a list of equipment that is considered pollution control property,
including the equipment listed in §11.31(k). In adopting rules for the implementation of House
Bill 3732, the TCEQ created a Tier IV application for the categories of listed equipment. For
Tier IV applications, the Executive Director must determine the proportion of the equipment
used for pollution control and the proportion that is used for production. The application that is
the subject of this appeal isa Tier IV apphcatlon

'TEX. TAX COPE § 11.31(c) and {d). -

* TEX. TAX CODE § 11.31(c).

* TEX. TAX CODE § 11.31(¢).

* TEX. TAX CODE § 11.31(g)(1) and (2)(2).
S TEX. TAX CODE § 11.31(g)(3).

Appeal of Negative Use Determination Issued to Topaz Power Group LLC

Page 4
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1. Procedural Background

On April 23, 2008, the Applicant filed two Tier IV Applications for Use Determination
for Pollution Control Property with the Executive Director for two Heat Recovery Steam
Generators (“HRSGs") to reduce air emissions at the Barney Davis and Nueces Bay power plants
{See Attachments A and B), The Executive Director failed to take any action on these
applications for over four years. At some point during those four years, the Executive Director
conducted a technical review of the applications and on July 10, 2012 issued a negative use
determination for the 12 HRSGs and 4.steam turbines, -stating that “[h]eat recovery steam
. generators and steam furbines are used solely for production; therefore, are not eligible for a
positive use determination.” (See Attachment C),

_ The Executive Director has received approximately thirty-eight similar applications for

'HRSGs and associated equipment installed at combined-cycle electric generation facilities. The
Executive Director issued 100 percent positive use determinations for twenty-six of the HRSG
applications, leaving twelve applications pending. Six of the positive use determinations were
appealed by local taxing units. The applications at issue in this appeal were two of the
applications left pending by the Executive Director. On July 10, 2012, the Executive Director
issued negative used determinations for all of the pending HRSG applications as well as the six
applications that were appealed. '

I, Executive Director Failed to Comply with the Timeline in
Texas Tax Code § 11.31(m) for Review of Appiication

In 2007, the Texas Legislature passed House Bill 3732, which amended Texas tax Code §
11.31. Specifically, House Bill 3732 added subsections (k) and {(m). Subsections 11.31(k) and
(m) direct that the Commission “shall determine” that “heat recovery steam generators” are
“used wholly or partly” as qualifying pollution control property. There is no option under the
statute for TCEQ to determine that equipment listed in 11.31(k) is not pollution control
equipment. When the Legislature added subsection 11.31(k) in 2007, the purpose was to list
equipment that was predetermined to be poltution control equipment and the only evaluation that
needed to occur was to determine the percentage of the equipment that qualified as pollution
control property. The question is not “whether the equipment is pollution confrol property”, but
instead should be “how much is pollution control property.” ) :

Furthermore, under Texas Tax Code § 11.3 [(m), the Executive Director “shall” review
applications for equipment -listed under § 11.31(k) and make a determination whether the
equipment is wholly or partly pollution control property within 30 days. Furthermore, the statute
states that the Executive Director “shall” take action on that determination and notify the
applicant and the appraisal district of the determination. Thus, the Executive Director must
review and issue a use determination within 30 days for those applications which were submitted
after House Bill 3732 became effective, and which include equipment that is listed under Texas
tax Code § 11.31(k). » :

As indicated earlier, the Executive Director received Topaz® two applications on April
23,2008. Despite the statute’s clear requirement that the Executive Director act within 30 days
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on applications for equipment listed under § 11.31(k), in this instance, the Executive Director
waited over three years from the time the application was submitted to make a determination.
By failing to act within 30 days, the Executive Director violated the statutory requirements of
Texas Tax Code § 11.31(m) and effectively prevented the Applicant from recelvmg a tax
exemption for which it met all of the statutory requirements.

IV.  Texas Tax Code Requires Consistency

a) The Executive Director’s Use Determination Violates the Equal and Uniform
Tax Mandate in Texas Constitution art, VIII, Section 1(a).

In Texas, all taxation must be equal and uniform. Tex. Const. art. VIII, Section 1(a). 6
The Texas COIIStltUthIlS equal and uniform standard is strikingly incorporated into Section
11.31:

“(d) The commission shall adopt rules to implement this section,
Rules adopted under this section must . . . (2) be sufficiently
specific to ensure that determinations are equal and uniform .. .”

- The constitutional mandate requires that a tax must treat taxpayers within the same class
alike, and that any classifications must not be unreasonable, arbitrary, or capricious.” The
standard for determining equal and wniform taxation is a two-part test: "(1) whether the taxs
classification is reasonable; and (2) whether, within the class, the legislation operates equalbz

A tax cannot satisfy the second prong of the equal and uniform standard unless the value
of the tax base is ascertained by the same standard for all taxpayers within each class.” ("The
standard of uniformity prescribed by the Constitution being the value of property, taxation can
not be in the same proportion to the value of the property, unless the value of all property is
ascertained by the same standard."). In other words, when taxing value (i.e., the tax base), the
Legislature may not say that the same economlc value is more for some taxpayers than it is for
. other taxpayers.

In the instant case the Commission has granted 100% exemption for heat recovery steam
generator systems that are substantively identical to Applicant’s to approximately 20 other
taxpayers. There has been no reasoned justification for. the distinction based on any alleged
differences in design or use or location of the equipment., The negative use determination made
against Applicant is arbitrary in that there is no substantive distinction between theé use or

6 The Article VIII, Section 1 of the Texas Constitution provides; "Taxation shall be equal and uniform. (b} All real
property and tangible personal property in this State, unless exempt as required or permitted by this Constitution,
whether owned by natural persons or corporations, other than municipal, shall be taxed in proportmn to its value,
which shall be ascertained as may be provided by law.”

7 Hurt v. Cooper, 110 S.W.2d 896, 901 (Tex. 1937), :

SRR Comm'n of Tex. v. Channel Indus. Gas, 775 S.W.2d 503, 507 (Tex. App. ——Austln 1989, writ denied)
{emphasis added).

? Lively v. Missouri, K. & T. Ry., 120 S.W. 852, 856 (Tex. 1909).
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pollution reducing berefit of the HRSGs and the multiple other applicants whose systems have
been granted 100% positive use determinations by the Commission. Such random enforcement
- causes 11.31 to operate unequally and in direct violation of the equal and uniform tax mandate.

b) The Commission Does Not Have Authority to Make a Negative Use
Determination Under Section 11.31 of the Texas Tax Code

Subsections 11.31(k) and (m) direct that the Commission “shall defermine” that “heat
recovery steam generators” and “enhanced steam turbine systems” are “used wholly or partly” as
qualifying pollution control property. Tex. Tax Code Section 11.3 1(k) & (m).

The Determination’s negative use finding is facially and patently in violation of the Texas
Tax Code, '

The application requested a 100 percent positive use determination that the Applicant’s
HRSGs and steam turbines are used in accordance with the following statutory standard set forth
in Section 11.31 "0 of the Texas Tax Code: ' '

“A person is entitled to an exemption from taxation of all or part of
real and personal property that the person owns and that is used

wholly or partly as a facility, device, or method for the control of
air, water, or land pollution.”

In this section, "facility, device, or method for the control of air,
water, or land pollution" means land that is acquired afier January
1, 1994, or any structure, building, installation, excavation,
miachinery, equipment, or device, and any attachment or additjon
to or reconstruction, replacement, or improvement of that property,
that is used, constructed, acquired, or installed wholly or partly to
meet or exceed rules or regulations adopted by any
environmental protection agency of the United States, this state,
or a political ‘subdivision of "this state for the prevention,
monitoring, control, or reduction of air, water, or land pollution.”

The Application and Attachment D hereto establish the factual basis that the HRSGs and
associated equipment qualify as a device, or method Jor the control of pollution,

Despite the clear factual record that HRSGs and steam turbines control pollution, the
Determination summarily finds, without explanation or substantive reasoning, that the HRSGs

** Section 11,31 of the Texas Tax Code is authorized by Article VIII, Section I-1 of the Texas Constitution, which
provides: “(a) The legislature by general law may exempt from ad valorem taxation all or part of real and personal
property used, constructed, acquired, or installed whelly or partly to meet or exceed rules or regulations adopted by
any environmental protection agency of the United States, this state, or a political subdivision of this state for the
prevention, monitoring, control, or reduction of air, water, or land pollution. (b) This section applies to real and
personal property used as a facility, device, or method for the control of air, water, or land pollution that would
otherwise be taxable for the first time on or after January 1, 1994, . .. (Added Nov. 2, 1993 )"
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and steam turbines will be subject to a negative use determination because it is “vsed solely for
production.” The facts do not support the Determination, and there is no reasgnable
interpretation of Section 11.31 that would support the Determination.

Section 11.31 must be construed to give effect to the Legislature’s intent."! An agency or
court should first attempt to-determine this intent from the actual language used by the
Legislature. That is, an agency or court should first look to the plain, ordinary meaning of the
statute's words."”? Most importantly; “[i]f a statute is clear and unambiguous, [the courts] apply
its words according to their common meaning without resert to rules of construction or extrinsic
aids. "3 This is true even when the agency charged with enforcmg the statute secks to apply a
different construction. ™

Further, Texas Attorney General Opinion JC-0372 (2001) has expressly opined to the
Chair of the Texas Natural Resource Conservation Commission that “methods of production” can

and do qualify as exempt pollution conirol property:

“Section 11.31 is broadly written, and we believe its plain
meaning is clear. It embraces any property, real or personal, “that
is used wholly or partly as a facility, device, or method for the
control of air, water or land pollution. . . .” (emphasis added).

“Next, we consider whether section 11.31 excludes from its scope
pollution-reducing production equipment. Significantly, the statute
applies to property used “wholly or partly” for pollution control
See id. § 11.31{a). To qualify for the exemption, property must be
used “wholly or partly” to meet or exceed environmental rules. See
id. § 11.31(b). The term “wholly” clearly refers to property that is
“used only for pollution control, such as an add-on device. Sec
Mermriam Webster's Collegiate Dictionary 1351 (10th ed. 1993)
(defining “wholly” to mean “to the full or entire extent: ... to the
exclusion of other things”). The term “parily,” however, embraces
properly that has only some pollution-control use. See id. at 848
(defining “partly” to mean “in some measure or degree”), This
broad formulation clearly embraces more than just add-on devices.
Furthermore, that statute clearly embraces not only “facilities”
and “devices” but also “methods” that prevent, monitor, confrol,
- or reduce pollution. “Methods” is an extremely broad term that
clearly embraces means of production designed, at least in part,

"' See TEX. GOV'T CODE § 312.005; Gilbert v. El Paso County Hosp. Dist., 38 S.W.3d 85 (Tex, 2001).

"2 See TEX. GOV'T CODE § 312.002(a); Am. Home Prods. Corp. v. Clark, 38 s W.3d 92, 95-96 (Tex. 2000);
Crimmins v, Lowry, 691 8. W.2d 582, 584 (Tex. 1985).

** " In Re Nash, 220 8. W.3d 914, 917 (Tex. 2007) (emphasis added).

' See Pretzer v. Motor Vehicle Bd, 138 S.W.3d 908, 914-15 (Tex. 2004); Barchus v. State Farm Fire & Cas. Co.,
167 5.W.3d 575, 578 (Tex. App.—Houston [14th Dist.] 2005, pet denied).
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to reduce pollution. See id, at 732 (defining “method” to include
“a way, technique, or process of or Jor doing something”).

The HRSGs and steam turbines ate clearly used to comply with environmental laws and

to control pollution and qualify for exemption under any valid rule or convention of statutory
construction.

c) Failure To Comply With Commission Rules and the Texas Administrative

Procedures Act.

The Commission cannot arbitrarily and capriciously create and enforce a new internally
derived. formula for heat recovery steam generators resuiting in a drastic increase in the amount
of property taxes assessed against Applicant, without, at the very least,'” adhering to the Texas
Administrative Procedure Act (the “APA”).

In brief, the APA requires state agencies to follow certain formal procedures before
adopting and applying any “rule,”!® Among other requirements, the APA requires state agencies
to provide notice of any intent to promulgate a new rule, to publish the contemplated new rule,

-and to invite public comment with respect to the new rule.'” As the Texas Supreme Court
explained: “In this way, the APA assures that the public and affected persons are heard on
matters that affect them and receive notice of new rules."!® '

In addition to the APA requirements regarding the procedures that must be applied by
state agencies when adopting and applying any “rule,” Texas courts frequently require that an
agency explain its reasoning when it “appears to the reviewing court that an agency has departed
from its. earlier administrative policy or there exists an apparent inconsistency in agency
determinations.” By issuing a 100 percent use determination and ultimately issuing a negative
use determination, the TCEQ Executive Director's staff has departed from its earlier policy with
régard to the evaluation of HRSGs. Furthermore, as explained earlier, TCEQ has issued 100
percent use determinations for other HRSGs, but issued negative use determinations for those
applications that were appealed. In doing so, the TCEQ provided a one sentence explanation

stating, “[HRSGs] are used solely for production and, therefore, are not eligible for a positive use
determination.” ' : -

In this case the Commission clearly failed to follow the proéedures of the Texas APA in
reaching and applying iis interpretation of Section 11.31(k) and (m) of the Texas Tax Code.
Because the Commission failed to promulgate any rule or other formal statement expressing its

'* And subject to the statutory arguments set forth below.

' The APA defines the term "rule” to mean "a state agency statement of general applicability that... implements,
- Interprets, or prescribes law or policy.” Tex. Gov't Code § 2001.003(6). . ’

" See Rodriguez v, Service Lioyds Ins. Co., 997 8.W.2d 248, 255 (Tex. 1999), reh’g of cause overruled (Sept. 9,
1999); see also Tex. Gov't Code § 2001.004(2) (additionally requiring agencies to "index, cross-index to statute, and
make available for public inspection all rules and other written statements of policy or interpretations that are
prepared, adopted, or used by the agency in discharging its functions"), .

13 Id :
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new interpretation of Section 11.31(k) and (m) of the Texas Tax Code its 1nterpretat10n violates
the APA and must be disregarded,

Further, the Determination appears to represent a sea change in the Commission’s
interpretation of Section 11.31 without any change to its Section 11.31 rules. The Commission’s
attempt to make a material change in policy retroactively without compliance with the APA is an
invalid rule under the APA under the analysis in E/ Pase Hospital District v. Texas Health and
Human Services Commission, 247 S.W.3d 709 (Tex. 2008).”

In £l Paso Hospital District, the Texas Health and Human Services Commission
("HHSC") adopted a regulation that established a “base year” for gathering claims data to be used
in setting certain Medicaid hospital payment rates. . Several hospitals sought a declaratory
judgment that the cutoff rule was invalid under the APA, because HHSC did not adopt the rule in
accordance with the APA. HHSC argued that the cutoff date was not a rule itself but rather an
interpretation of a rule. The Texas Supreme Court held that the agency-applied cutoff date was
an invalid rule because the agency did not follow the proper rule-making procedures contained in
the APA. The Texas Supreme Court stated:

“HHSC argues that it complied with these statutes, and that the
February 28 cutoff is not a rule itself, but rather its interpretation of
the base-year rule. The Hospitals disagree, arguing the February
28 cutoff falls squarely within the APA’s definition of a rule. We
agree with the Hospitals. Under the APA, a rule: (1) is an agency
statement of general applicability that either “implements,
interprets, or prescribes law or policy” or describes [HHSC’S]
“procedure or practice requirements;” (2) “includes the amendment
or repeal of a prior rule;” and (3) “does not include a statement
regarding only the internal management or organization of a state
agency and not affecting private rights or procedures,” TEX.
GOV’T CODE §2001. 003(6)(A) «(C). El Paso Hospital District at
714,

The Commission’s new internal formula or reasoning that resulted in the Determination
interprets or prescribes law or policy and amends or repeals positions previously applied by the
Commission.

The violation of APA requirements is especially egregious in this case given that Section
11.31(1) of the Texas Tax code mandates that the TCEQ, "by rule shall update the list adopted
under Subsection (k)" and then makes clear that “{a]n item may be removed from the list if the
commission finds compelling evidence to sipport the conclusion that the time does not provide
pollution control benefits.” No APA rulemaking procedure has been followed to remove HRSGS
or enhanced steam turbine systems from Section 11.31(k) and it is inconceivable how the TCEQ
could find that “compelling evidence exists to support the conclusion that [HRSGs] do-not
provide pollution control benefits.”

" £l Paso Hospital District v. Texas Health and Human Services Commission, 247 8.W.3d 709 (Tex. 2008).
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V. The Record Supports a Positive Use Determination and Cleariy Contradicts a
" Negative Use Determination

a) Pollution Control Property

The only question before the Commission in considering this appeal is not whether an
exact percentage is appropriate - the Commissioners need only evaluate whether any percentage
above zero is appropriate. The Applicant’s HRSGs can be defined as pollution control property
based on the prevention of NOx emissions from natural gas use efficiencies. Under Tax Code §
11.31(a), “[a] person is entitled to an exemption from taxation of all or part of real and personal
property that the person owns and that is used wholly or partly as a facility, device, or method for
the control of air, water, or land pollution,” (emphasis added). The statute defines “a facility,
device, or method for the control of air, water, or land pollution™ as:

“[a] structure, building, installation excavation, machinery,
equipment or -device, and any attachment or addition to or
reconstruction, replacement or improvement of that property, that
is-used, constructed, acquired, or installed wholly or partly to meet
or exceed rules or regulations adopted by any’ environmental
protection agency of the United States, this state, or a political
subdivision of this state for the prevention, monitoring, control, or
reduction of air, watet, or land pollution.”

Thus to qualify as pollution control property, the equipment or structure must control
pollution and must meet or exceed applicable environmental protection regulations.

b) Methed of Pollution Control

The use of otherwise wasted heat in the turbine exhaust gas within the HRSG results in
higher plant thermal efficiency (net power output of the plant divided by the heating. value of the
fuel), compared to other power generation tecknologies. A plant incorporating a combined cycle

- design emits less NO, per pound of fossil fuel combusted due to the incorporation of both the
Brayton and Rankine Thermodynamic cycles within plant design operations

Specifically, the equipment’s increased thermal efficiency, as compared to a traditional
steam boiler unit, reduces the fuel needs for the same power outputs, while emitting no
additional air emissions. It is important to note that the lower fuel consumption associated with
increased fuel conversion efficiency not only reduces NOx emissions, but also reduces emissions
of hazardous air pollutants and greenhouse gas emissions such as CO,.

c) HRSGs are Used to Meet Certain New Source Performance Standards for
Electric Generating Facilities

As cited in the Application, Title 40 of the Code of Federal Regulations {(“CFR”) subpart
- 60.44Da establishes New Source Performance Standards (“NSPS™) for emissions of air
contaminants for electric utility stcam generating facilities,

Appeal of Negative Use Determination Issued to Topaz Power Group LLC
Page 11 : . .
8325402v.2



Subpart §60.40Da(e)(1) specifically lists HRSGs as subject to the NSPS requirements in
60. 44Da stating: _ :

(ie. heat recovery steam generators used with duct burners)
associated with a stationary combustion turbine that are capable of
combusting more that 73 MW (250MMBtu/H) heat input of fossil
fuel are subject to this subpart except in cases when the affected
facility (i.e. heat recovery steam generator) meets the applicability
requirements of and is subject to subpart KKKK of this part..

Therefore, Applicant’s four HRSGs are subject fo the performance standards for air
emissions as established within the Subpart Da. Specifically, they are subject to Section
60.44Da Standards for nitrogen oxides (NOy) which states: :

Except as provided in paragraph (h) of this section, on and after the
date on which the initial performance test is completed or required
te be completed...no owner or operator subject to the provisions of
this subpart shall cause to be discharged into the atmosphere from
any affected facility for which construction...commenced before
July 10, 1997 any gases that contain NO {(expressed as NO2) in
excess of the applicable emissions limit in paragraphs (a)(1) and
(2) of this section. - -

Furthermore, the Applicant’s HRSGs were designed to meet the national primary. and
secondary ambient air quality standards (“NAAQS”) for oxides of nitrogen (with mtrogen
dioxide as the indicator) as set forth in 40 CFR §50.11.

d) . Evaluation of Qutput Based Emissions is An Approprlate Measure of
Pollution Contrel -

The HRSG allows more electrical energy to be produced for a given heat input than is
possible using a simple cycle or steam boiler/turbine conﬁ;:mratmn Since less fuel is utilized per
kilowatt of power produced, less exhaust gas emission are produced. The output based
emissions argument, which calculates the improvement in efficiency of the thermal cycle of a
traditional power plant is an appropnate way to characterize the pollution prevention function of
the Applicant’s HRSGs. :

Emissions limits for power plants that are based upon measures of fuel input, not
emissions output, of the power generation system have long been known to ignore the real
emissions reductions achieved by combustion turbine power plants of both simple and combined
cycle design. Both the U.S. Environmental Protection Agency (“EPA”) and other states
recognize the use of energy efficiency as a measure of pollution control and/or pollution
prevention with some states using this method as part of their tax exemption programs.\
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Monitoring data from the Bamey Davis Power Plant during both pre and post-
repowering of that plant confirm the assumptions regarding. the air emissions reductions per
pound of fossil fuel use. This data is set out in Attachment D,

VL. TCEQ’s Role as a Technical Advisor to the State in Administering the Prop 2
Program Includes Factoring in Ever-Evolving Pollution Control Policies, not Tax Policy

The clear structure and purpose of Section 11.31 of the Texas Tax Code has for nearly
two decades been for the TCEQ to serve as the scientific and technical arbiter for determining
the types of equipment that qualify as pollution control property. The TCEQ’s role has always
been to implement an efficient, consistent and scientifically accurate process lo determine
technologies that meet the statutory definition of pollution control property, Section 11.31
directs the TCEQ to determine whether particular items of property are used for pollition control
based on its specialized knowledge and expertise, :

Section 11.31 creates clear and separate roles for; (i) the TCEQ, as the technical expert

on pollution control property; and (ii) the appraisal districts whose job it is to value property.

The TCEQ’s role does not involve local tax administration or local budgetary issues. The
specter of prejudice to a local tax base by appraisal districts based on the unfounded argument
that HRSGs and Steam Turbines are production equipment is a thinly veiled argument that is
outside of the TCEQ’s role, and that potentially leads to double taxation of the residual, non-

pollution control portion, of the plant, which is routinely valued, at least in part, on an income

basis. See e.g., Tex. Tax Code Section 23.0101.”

Rather than being led down the wrong path of evaluating the tax policy and budget
impacts of tax exemption decisions, the Commision is well-advised to take stock in the fact that
it has enough to worry about in its role as technical advisor just keeping up with the rapidly
changing world of pollution control mandates. Now that output-based emission limits are the
law of the Land, whether talking about conventional pollutants such as NOx, or newly-
implemented rules regarding Greenhouse Gases (GHGs), the Commission's technical evaluations
must evolve along with those standards.

Gone are the days when the Commission need only- confirm the pollution control
characteristics of bolt-on ploilution control devices. The Commission now has the much more
complicated job of developing a consistent approach for calculating the pollution control aspects
of "devices and methods" that also have productive value. The pending HRSGs appeals are an
early indicator of that evolving role.

Whether or not the Commission chooses to stay with its initial approach of granting
100% exemptions to HRSGs, it must develop a consistent methodology that embraces the reality
that HRSGs and similar techonolgies are, in many instances, the only (or at least most sensible)

way for fossil fuel-fired power generation to be built in compliance with new output-based
emission limits. '
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V. Conclusion

As noted at the outset of this brief, the question before the Commission in considering
this appeal is not whether an ‘exact percentage is appropriate - the Commissioners need only
evaluate whether any percentage above zero is appropriate. As set forth fully above, aplicable
law, pripr precedent, and the record in this case demand that a positive use determination b
issued. Thus, this appeal should be granted and this matter should be remanded back to the
Executive Director for a determination that the property in question is eligible for a posuwe use
determination,

Respectfully submitted,

Michael J, Nasi
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* Blas Coy

TCEQ Office of Public Interest Counsel
MC 103
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RIVE AND PHELFS, LS 9y CONGRE S .JwE_NU}. GUITE A8 - AUSTIH, L2800 18 5167 5800 - BAK Y1) 1.5

Dennis Deegear

DUFF&PHELPS . ) Vice President

- . Phone:(512) 671-5523
March 27, 2008 - _ ) . dennis.deegear@duffundphelps.com
TCEQ - Cashiers Office MC-214
Building A
12100 Park 35 Circle -

Austin, Texas 78753

Subject:  Application for Use Determination for Pollution Control Property
Barney Davis - 4301 Waldron Rd Corpus Christi, TX 7841 8

Enclosed please find one application (the “Application™) for property tax exemptions for certain
qualifying pollution control property af the Barney Davis Project (the “Facility”) iit Nuecés
County, Texas,

Pursuant to Title 30 of Chapter 17 of the Texas Administrative Code, the Application has been
prepared using the Texas Commission on Environmental Quality (“TCEQ") Application for Use
Determination for Pollution Control Property. The enclosed appllcatlon isa Tier IV
Application.

Submission of this Application is required as a process step in the TCEQ’s pollution control
certification process for lax.exemption of certain assets used in pollution control capacities
within the Facility. As outlined by the application instructions, the fee for this Tier IV
Application is $500. Enclosed please find a check for $500 for the Application processing.

The Application can be summarized as follows:

Property. _‘ Description : | Estimated Cost

Tier IV See Aftached Schedule $120,879,829

Please send one copy of the completed property tax exemptmn Use Determination to the
following address:

Duff and Phelps LLC
c/o Dennis Deegear
219 Congress Ave.

Suite 1450

Austin, TX 78701



tarray Davia
Harch 27 2008

Page 7

If you have any questions regarding the Application or the information supplied with these
Application, please contact Dennis Deegear of Duff & Phelps, LLC at (512) 671-5523 or e-mail

at dennis.deegear@duffandphelps.com.
Very truly yours, o

DUFF & PHELPS LLC

Signature:
Name: Dennis Decgear
Title: Vice President

Enclosures




TexAs COMMISSION ON ENYVIRONMENTAL QUALITY
APPLICATION FOR USE D ETERMINATION
For POLLUTION CONTROL PROPERTY

The TCEQ has the responsibility 10 detemine whether 5 propedy is 1 poliition conleol property. A person secking a use delenminetion for
pollttion contro! property mus omplete the attached application or use » copy or similer reproduction, For assigance in completing this form
vefer to the T CEQ guidelines document, Property Tex Exemptions for Poliution Cartrol Property, as well as 30 TAC §17, rules goveming this
program, For additional assigance please contact the Tex Relief for Pollut ion Control Property Program  ® (512) 2393100, The application

should be completed and mailed, along with 2 complete copy and mppropriste fee, to: TCEQ MC-214, Cashiers Office, P.O. Box 13088, Austin,
Texas 7871 1-3088. .

1. GENERAL INFORMATION i
A. What is the type of ownership of this facility? f

‘M Corporation * ** = [ Sole Pfoprietor - o S !

[J Partnership O Utility |

(] Limited Partnership LJ Other
B. Size of company: Number of Employees

M99 o e [ 1,000-1;0-..;;999;. e RL ML A el e e e w3 e
L 100 to 499 02,000 to 4,999
L1500 to 999 35,000 ormore - ,
C. Busihess Description: Electricity Manufacturing (SIC 4911) {
2. TYPE OF APPLICATION ‘
1 Tier15150 Application Fee (3 Tier ITX $2,500 Application Fee

[ Tier I $1,000 Application Fee Tier IV $500 Application Fee

NOTE: Enclose a check, money order to the TCEQ, or a copy of the ePay receipt
along with the applicaton to cover the required fee.

" 3. NAME OF APPLICANT
A, Company Name:_ Topaz Power Group LLC
B. Mailing Address (Strest or P.O. Box): 2705 Bee Caves Road Suite 340
C. City, State, ZIP:  Austin, TX 78746

4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION

A. Name of facility; Barney Davis '
B. Type of Mfg Process or Service: _Electricity Manufacturing (SIC 491 1)
C. Street Address: 4301 Waldron Rd
D. City, State, ZIP:_Corpus Christi, TX 78418
E. Tracking Number Assigned by Applicant: DPBarneyDavis B
F. Customer Number or.Regulated Entity Number: N/A

5. APPRAISAL DISTRICT WITH TAXING. AUTHORITY OVER PROPERTY
A, Name of Appraisal District:  Nueces
B. Appraisal District Account Number: TBD/New for 2008

Texas Reliel for Pollution Contred Property Apptication
TCEQ-A0611 (Revised January 2008)

Barney Davls - 4301 Waldron Rd Corpus Christl, TX 78418 Page 100 12



6. CONTACT NAME (must be provided)

A. Company/Organization Name: Duff and Phelps LLC

B. Name of Individual to Contact; Dennis Deegear

C. Mailing Address: 919 Congress Ave,  Suite 1450

D. City, State, Z1P; ' Austin, TX 78701

E. Telephone number and fax number:  (512) 671-5523 Fax (512) 671-5501
F. E-Mail address (if available): dennis deegear@duffandphelps.com

7, RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8, Each item is defailed with the proper statutg, regulation,”
or enyironmental regulatory provisian.

8 DESCRIPTION OF PROPERTY

_ Backgrﬂund . o
The Barney Daws Power Statlon is located in Nueces County, '[‘exas on the south
side of the City of Corpus Christi. The plant has approximately 1,992 acres of land
between the Laguna Madre and Oso Creek. Barney Davis contains two intermediate
natural gas-fired steam-generating units that were placed in-service in 1974 (Unit 1 -
335 MW) and 1976 (Unit 2 - 347 MW), respectively. The units, which were
designed for base load operation, are presently being shuttered in place. As part of
the Barney Davis repowering initiative, Topaz will be adding two new GE 7FA
combustion turbines and two Heat Recovery Steam Generators (HRSG). With the
additional re-tooling of the existing steam turbine, a total of 680 MW gencrating
capacity will go online in 2009.

Overview of Combined Cyecle Technology

The Facility is a combined-cycle gas turhine power plant consisting of gas
Combustion Turbines ("CTs") equipped with heat recovery steam generatots to
capture heat from the gas turbine exhaust. Steam produced in the heat recovery
steam generators powers a steam turbine generator(s)-to produce additional electric
power. The use of otherwise wasted hicat in the turbine exhaust gas results in higher
plant thermal efficiency compared to other power generation technologies.
Combined-cycle plants currently entering service can convert over 50% of the
chemical energy of natural gas into electricity (HHV basis). Employment of the
Brayton Thermodynamic Cycle (Gas Turbine Cycle) in combination with the
Rankine Thermodynamic Cycle results in the improved efficiency.

The Rankine cycle is a thermodynamic cycle that converts heat from an external
source into work. It a Rankine cycle, externial heat from an outside source is
provided to a fluid in a closed-loop system. This fluid, once pressurized, converis
the heat into work output using a turbine. The fluid most often used in a Rankine
cycle is water (steam) due to its favorable properties, such as nontoxic and
unreactive chemistry, abundance, and low cost, as well as its thermodynamic
properties. The thermal efficiency of a Rankine cycle is usvally limited by the
working fluid. Without pressure reaching super eritical the temperature range the .
Texas Relief for Poliullon Control Propedty Applicatlon
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Raokine cycle can operate over is quite small, turbine entry temperatures are
typically 565°C (the creep limit of stainless steel) and condenser temperatures are
around 30°C. This gives a theoretical Carnot efficiency of around 63% compared
with an actual efficiency of 42% for a'modern coal-fired power station. This low
turbine entry temperature (compared with a gas turbine) is why the Rankine cycle is
often used as a bottommg cycle in combined cycle gas turbine power stations.

The Brayton cycle is a constant pressure thermodynamic cycle that converts heat
from combustion into work. A Brayton engine, as it applies to a gas turbine system,
will consist of a fuel or gas compressor, combustion chamber, and an expansion
turbine. Air is drawn into the compressor, mixed with the fuel, and ignited, The
resulting work output js captured through a pump, cylinder, or tufbine, A Brayton
engine forms halfof a combined cycle system, which combines with a Rankine
engine fo further increase overall efficiency. Cogeneration systems typically make
use of the waste heat from Brayton engines, typically for hot water production or
..space. heating.

By combining both gas and steam cycles high input temperatures and low output
temperatures can be achieved. The efficiency of the eycles are additive, because
they are powered by the same {uel source. A combined-cycle plant has a
thefmodynamic cycle that operates between the gas turbine's high firing temperature
and the waste heat temperature from the condensers of the steam cycle. This Jarge
range means that the Carnot efficiency of the cycle is high. The actual efficiency,
while lower than this is still higher than that of either plant on its own. The thermal
efficiency of a combined-cycle power plant is the net power output of the plant
divided by the heating value of the fuel. If the plant produces only electricity,
efficiencies of up to 59% can be achieved.

A single-train combined-cycle plant consists of one gas turbine generator, a heat
recovery steamn generator (HSRG) and a steam turbine generator (1 x 17
configuration). As an example, an “FA-class” combustion turbine, the most
common technology in use for large combined-cycle plants within the state of Texas
and other locations throughout the United States, represents a plant with
approximately 270 megawatts of capacity.

See Figure 1 — Standard Combined-Cycle Configuration, below.

It is common to find combined-cycle plants using two or even three gas turbine
generators and heat recovery steam generators feeding a single, proportionally larger
steam turbine generator, Larger plant sizes result in economies of scale for
construction and operation, and designs using multiple combustion turbines provide
improved part-load efficiency. A 2 x 1 configuration using FA-class technology .
will produce about 540 megawatts of capacity at [nternational Organization for
Standardization ("ISO") conditions. [SO references ambient conditions at l4 7 psia,

© 59 F, and 60% relative humidity.

Because of high thermal efficiency, hlgh reliability, and low air emissions,

Texas Reliaf for Poliution Contral Property Applicatlon
TCEQ-G0E11 {Ravised January 2008)
Barney Davls - 4301 Waldron Rd Cerpus Chrisll, TX 78418 Page 3of 12



combined-cycle gas turbines have been the new resource of choice for bulk power
generation for welf over a decade. Other attractive features include significant
operational flexibility, the availability of relatively inexpensive power augmentation
for peak period operation and relatively low carbon dioxide production.

Cooling Tower _f

Electicity - =

(O
‘\_Heat Recover

_Sbaam Geherator

Gas Turbine

Elsciricity

Geherator

- Compressor
i (o

Intake Air

FIGURE 1- Standard Combmed—Cycle Configuratlon (1)

As an example, consider a gas turbine cycle that has an efficiency of 40%, which is
a representative value for current Brayton Cycle gas turbines, and the Rankine Cycle
has an efficiency of 30%. The combined-cycle efficiency would be 58%, which is a
very large increase over either of the two simple cycles. Some representative
efficiencies and power outputs for different cycles are shown in Figure 2 —
Comparison of Efficiency and Power Qutput of Various Power Products, below.
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FIGURE 2 - Comparison of efficiency and power output of various |
power products [Bartol (1997)] (2)

. Current Rggulﬁtot_’}; Authority for Output-Based Xmissions

Innovative power technologies such as combined-cycle technology offer enormous
potential to improve efficiency and enhance the environmental footprint of power
gencration through the reduction and/or prevention of air emissions to the
environment. Currently, two thirds of the fuel burned to generate electricity in
traditional fossil-fired steam boilers is fost. Traditional U.S. power generation
facility efficiencies have not increased since the 1950s and more than one fifth of
the U.S. power plants are more than 50 years old. In addition, these facilities are the
leading contributors to U.S. emissions of carbon dioxide, NOx, sulfur dioxide
("SO2"), and other contarminants into the ait and water. '

The ability to recognize and regulate the efficiency benefits of pollution reduction
and/for prevention through the use of combined-cycle technology is achieved
through the use of Output-Based emissions standards, incorporated since September
1998 within the U.S. EPA’s new source performance standards (“NSPS”) for NOx,
from both new utifity boilers and new industrial boilers. Pursuant to section 407(c)
of the Clean Air Act in subpart Da (Electric Utility Steam Generating Units) and
subpart Db (Industrial-Commercial-Institutional Steam Generating Units) of 40
CFR part 60, the U.S. EPA revised the NOx emissions limits for steam generating
units for which construction, modification, or reconstruction commenced afier J uly
9, 1997 (3). Output-Based regulations are also exemplified by those used in the
U.S. EPA’s NOx Cap and Trade Program for the NOx State Implementation Plan
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(*“SIP™) Call of 1998, which uses units of measure such as [b/MWh generated or 1b
concentration ("ppm"), which relate to the emissions to the productive output —
electrical gcneration of the process.(4)

The use of innovative technologics'such as combined-cycle units reduces fossil fuel
use and leads to multi-media reductions in the envircmmental impacts of the
production, processing transportation, and combustion of fossil fuels.” In addition,
reducing fossil fuel combustion is a poflution prevention measure that reduces
emissions of all products of combustion, not just the target pollutant (currently
NOx) of a federal regulatory program.

Authority to Expand Pollution Control Equipmerit & Categories iri Texas
Under Texas House Bill 3732 (“HB3732”) enacted in 2007, Section 11.3] of the
Texas Tax Code is amended to add certain plant equipment and systems to the

current list of air, water, or land pollut:on contro} devices exempt from propcrty
[ taxatlon in TeXﬁS e R T L S PP PR Ce e erree e a e

Specifically, the languagc reads as follows:

SECTION 4. Section 11. 3! Tax Code, ir amended by adding Subsections (&), {1), and (i) to reud as
Joltows:

(k) The Texas Commission on Environmenital Quality shall adopt rules establishing a nonexclusive list
of facilities, devices, or methods for the conirof of air, weier, or land pollution, which must include:
(1) coal cleaning or refining fucilities;

{2) atmospheric or pressurized and bubbling or circulating [Tuidized bed combustion systems and
gasification fluidized bed combustion combined-cyele systems;

(3) ultra-supercritical pulverized coal boilers;

(4) flue gas recirculation components;

(3) syngas purification systems ond gas-cleamip units;

(6} enhanced heat recovery systems;

(7} exhaust heat recovery boilers;

(8) heat recovery steam generators;

{9) superhenters and evaporators;

(10) enhanced steam turbine systems;

(11) methanation;

(12) coal combustion ar gasification byproduct and coprodyct handling, starage,.or ireaiment
Jacilities; .

{13) biomass cofiring storage, distribution, and firing systems;

({4) coal cleaning or drying processes, such as cool drying/moisture reduction, alr figging,
precombustion decarbonization, and coal flow balancing technology;

(13) oxy-fuel combustion technology, amine or chilled ammania scrubbing, fuel or emivsion
conversion through the use of catalysts, enhanced scrubbing techrology, modified combustion
technology such as chemical looping, and cryogenic technology;

(18} if the United States Environmental Protection Agency adopis a final ride or regulation regulating
carbon dioxide as a polhitant, property that is used, constructed, acquired, or installed wholly or
partly to capture carbon dioxide from an anthropagenic source in this state that is geologically
sequestered in this stale;

(17) fuel cells gencrating electricity using htydrogen derived flom coal, biomass, petroleum coke, or
solid waste; and

{18) any other equipment dexigned lo prevent, capture, abate, or monilor nitrogen oxides, volatile
organic compounds, particulate matter, mercury, carbon monoxide, or any criteria poltutani.

{1} The Texas Commission on Environmente! Quality by rule shall update the list adopted under
Subsection (k) at least once every three years. An item may be removed from the list If the commisslon
finds compelling evidence to support the conclusion that the item does not provide pollution control
benefits.

(m) Notwithstanding the other provisions of this section, if the facility, device, or method for the
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control of alr, water, or land pollution described in an application for an exemption under this section
Is a fucility, device, or method inclided on the list adopied under Subsection (k), the executlve director
of the Texos Commission on Environmenial Quality, not later than the 30th day after the date of
receipt of the Information required by Subsections (c}(2) and (3) and without regard to whether the
information required by Subsection (c)(1) has been submitted, shall determine that the facility, device,
or method described in the application is used wholly or partly s a facility, device, or method Jor the
conlrol of air, water, or land pollution and shall take the actions that are required by Subsection (d) in
the event such a determination is made,

Under the TCEQ’s recently updated “Tax Relief for Pollution Control Property —
Application Instructions and Equipment and Categories List — Effective J anuary
2008”, the Equipment and Categories List - Part B ("ECL Part B") is a list of the
pollution control property categories edopted and set forth in TTC Sec, 26. 045(1).
The taxpayer is to supply a poltution control percentage for the equipment listed in'
Part B via calculations demonstrating pollution control, prevention and/or
reductions achieved by the listed equipment or systems.

. The, following property deseriptions outline the environmental Jpurpose, including o
the anticipatéd environmiental begefit of pellutlon conitrol additions considered ° '
under the Application Instructions’ ECL Part B that have been constructed and

piaccd into use at the Facility as of its placed-in-service date, or installed subsequent
to in-service since 1994:

Texas Relief for Pollution Contro! Propertty Application
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Property Descriptions

Item #1 Combined-Cycle Gas Turbine Plant Heat Recovery Steam Generatur
(“HRSG”) and Support Systems Tier IV B-8

40 CFR Part 60 Subparts DA and DB, NOx Limits for Electric Ulility Steam
Generating Units and Industrial-Commercial-Institutional Steam Generating Units
Jor New Source Performance Standards (“NSFS™).

TAC Rule 106.512, Standard Permit for Electric Generating Units (EGU) |

NOTE: Permits lssued under Texas Clean Air Act's Health & Safety Code Sections _38.23.0! 1, applies
to all electric generating units that emit air contaminants, regardiess of size, and it is to reflect Best
Available Control Technology (“BACT") for electric generating units on an oulpul basis in pounds
of NOx per megawait hour, adjusted to reflect a simple cycle power plant,
The heat recovery steam generator ("HRSG") found in the Facility is a heat

" exchanger that recovers heat from a hot gas stream.” I produces steam that can be™
used in a process or used to drive a steam turbine. A common application for an
HRSG is in a combined-cycle power station, where hot exhaust from a gas turbine is
fed to an HRSG to generate steam which in turn drives a steam turbine. This
combination produces electricity in a more thermally efficient manner than either

the gas turbine or steam turbine alone.

The Facility’s HRSGs consist of three major components: the Evaporatar,
Superheater, and Economizer. The different components are put together to meet the
operating requirements of the unit. Modular HRSGs normally consist of three
sections: an LP (low pressure) section, a reheat/IP (intermediate pressure) section,
and an HP (high pressure) section, The reheat and IP scctions are separate circuits
inside the HRSG. The IP steam partly feeds the reheat section. Fach section has a
steatn drum and an evaporator section where water is converted to steam. This
steam then passes through superheaters to raise the temperature and pressure past
the saturation point.

Item #2 Stcam Turbine and Support Systems Tier IV B-10

40 CFR Part 60 Subparts DA and DB, NOx Limits for Electric Utility Steam
Generating Units and Industrial-Commercial-Institutional Steam Generating Units
Jor New Saurce Performance Standards (“NSPS”).

TAC Rule 106,512, Standard Permit for Elecivic Generating Units (EGU)

NOTE: Permits issued under Texas Clean Air Act's Health & Safety Code Sections 382.011, applies
to all electric generating units that emit air contaminants, regardless of size, and it Is 1o reflect Best
Available Control Technolagy ("BACT"} for electric generating units on an oulput basis in pounds
of NOx per megawati hour, adjusted lo reflect a simple cyele power plant, .

The steam turbine(s) found in the Facility operate on the Rankine cycle in

cornbination with the Brayton cycle, as described above. Steam created in the

Facility HRSG(s) from waste heat that would have otherwise been lost to the

atmosphere enters the steam turbine via a throttle valve, where it powers the turbine
Texas Rellef for Poliution Contrel Property Application”
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and connected generator to make electricity. Use of HRSG/Steam Turbine System |
combination provides the Facility with an overall efficiency of greater than 50%,

Steam turbine systems similar to the Facility’s have a history of achieving up to _ :
95% avaifability on an annual basis and can operate for more than a year between !
shutdown for maintenance and inspections. (3) _ !

Polution Control Percentage Caleulation: Avoided Emissions Apprpach

- To caleulate the percentage.of the equipment or category deemed. to be. pollution
control equipment, the Avoided Emissions approach has been used. This approach
relies on thermal output differences between a conventional power generation
system and the combined-cyele system at the Facility, Specifically, the percentage - i
is determined by calculating the displacement of emissions associated with the :

-Facility's thermal output and subtracting these emissions from a baseline emission
rate. These displaced emissions are emissions that would have been generated by
the same thermal output from a conventional system.

Greater ehergy efficienicy reduces all air contaminant emissions, including the - '
greenhouse gas, carbon dioxide. Higher efficiency processes include combinéd-

cycle operation and combined heat and power ("CHP") generation. For electric
generation the energy efficiency of the process expressed in terms of millions of
British thermal units ("MMBTU's") per Megawatt-hour. Lower fuel consumption
associated with increased fuel conversion efficiency reduces emissions across the
board — that is NOx, SOz, particulate matter, hazardous air pollutants, and

greenhouse gas emissions such as CO2,

In calculating the percent exempt for the listed items from the ECL-Part B, we

ntilized Output-Based NOX allocation method for both power generation projects

that replaced existing facilities and “Greenfield” power and heat generation

facilities. We looked at the various fossil fuel technologies in use today and chose

the baseline facility to be a natural gas fuel-fired steam generator. We benchmarked

this conventional generation to the subject natural gas-fired combined cycle

generator at the Facility. By doing so, we natrowed the heat rate factors as much as

possible to be conservative and uniform in modeling. The benchmark heat rate :
factor is the fotlowing: . - . _ i

NMatural Gas fugl-fired Steam Generator: 10,490 BTU's/kWh

This baseline heat rate purposely omits other fossit fuel seurces in order to eliminate
impurity type characteristics, which in turn eliminated the NOx emission and cost of
control differences of each fossil fuet and generator type. Comparing the emissions
impact of different energy gencration facilities is concise when emissions are

. measured per unit of useful energy output, For the purpose of our calculations, we
converted all the energy output to units of MWh (! MWh =3.413 MMBTU), and
compared the total emission rate to the baseline facility. -

The comparison steps to calculate the NOx reduction is as follows:
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Calculation (Reference Schedule A)

Step 1 - Subject Qutput-Based Limit Calculation (lbs NOx / MWh)

(Input-based Limit (Ibs NOx/MMBTU)) X (Heat Rate (Btw/kWh)) /(1,000,000 Btu / 1,000 kWh)
Cutput; (lbs NOx/MWh)

Step 2 — Subject Output Conversion Calculatian (NOx Tons/ Year)

(Output (Ibs NOx/MWHh) X (Unit Design Capactly (MW)) X (Capacity Factor) X ({365 Days) X {24
hrs/day?) / 2,000 lbs = Output: (NOx '['onleear)

Step 3 — Baseline Qutput-Based Limit Calculation (lbs NOx / MWh)

(Input-based Limit {lbs NOX/MWh)) X (Heat Rate (Bw/kWHh)) /(1,000,000 Bta / 1,000 kWh) =
Output (ibs NOfoW h) -

Step 4~ Baselme Output Conversum Calculatlon (NOx Tons / Year)

(Cutput (Ibs NOx/MMBtu) X (Umt Pesign Capacity (MW)) X (Capacxty Factor) X (365 Days} X
(24 hrs/day)) / 2,000 [bs = OQutput: (NOx Tons/Year) . _

Step 5 — Percent NOx Reduction Calculation
((Output Baselitie)ge, 4 - (Output Subject))mp; / (Output Subject) gep2 = % Reduction Output Subject

Step 6 - Percent Exempt Calculation

(Tatal Subj sct Facility Cost) X (% NOx Reduction) = Capital Cost of NOx Avoidance

Step 7 — Percent Exempt Calculation

Total Cost of NOx Avoidance / Total Cost of HB 3732 Equipment = % Exempt
M If % Exempt is greater than 100% HB 3732 Equipment is 100% Exempt
® [f % Exempt is less than 100% then HB 3732 Equipment is partlally exempt at

the Step 6 calculation.

NOTE: Sece the attached calculation sheet for the details regarding Facility-specific calciations and
property tax exemption percentage results based upon these caleulations. )
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9. PARTIAL PERCENTAGE CALCULATION

N/A.
10. PROPERTY CATEGORIES AND COSTS
" See attached Schedule 10,
11. EMISSION REDUCTION INCENTIVE GRANT

Will an application for an Emission Reduction Incentive Grant be on file for this
property/project:
[1Yes IX] No

12. APPLICATION DEFICIENCIES

~ After an initial review of the application, the TCEQ may determiine that the
information provided with the application is fiot sufficient 66 ake ausé ™
determination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of written notice.

13. FORMAL REQUEST FOR SIGNATURE

By signing this application, you certify that thls information is true to the best of
your knowledge and belief,

NAME: DATE:
TITLE: Vice President
COMPANY: Duff and Phelps LLC

Under Texas Penal Code, Section 37.10, if ybu make a false statement on this
applxcatlon, you could receive a jail term of up to one year and a fine up to $2,000, or
a prison term of two to 10 years and a fine of up to $5,000.

.14, DELINQUENT FEE/PENALTY PROTOCOL
This form will not be processed until all delinquent fees and/or penalties owed to the
TCEQ or the Office of the Attorney General on behalf of the TCEQ are paid in
accordance with the Delinquent Fee and Penalty Protocol. (Effective 9/1/2006)
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{Lbs NOUMMDi1u) * (BwiWh) ! "'m":;,:‘," {Ibs NG/MWE)
0.0135 10,490 . 1008 81941
SIEIS
Brseline Dot Conarsion Cadonlatinn (N0« Tons ! Yoy
Unlt Canveraions
Dutpui-based Limis Jbs . Oantpxi NOx
NOsIWa) x Capacity (MW) x Capncity Fretor  x Hg:.: :2:;“; T:, ) w (TotiafYear)
.01 680G 100.00% 4 §200

slips

Poroont NO Reduction Caleulation

{ Output Brscline - Quipat Sabject ) 1 Cutput Subject = % NOx Rednation
53¢ 403.0 4030 31.0%

CSIRRG

Pireent Excmpt Calendting

Cxpila! Cost ol

“Total Subjeet Unit Coat X % NOx Rednetion = NOx Avoldance »
416,025,975 e . $121.965,052

NIRRT

Terecut Exenpt Calenbating

Tatal Coat of HE

Totsf Cost of NOx Avoidasce [} 1731 Egquipment - ] e Exept
5128962052 $120,879,21% 106,7%
Counclude [T

(£}« Hust rake represenls the anficipnted heat eate (HHV] and was provided by the chent
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(33 ~ Pinat eopacity s the avpmge aominal eapocily mid was provided Sy e cliet,

{4) - Capacity factar is the: maximum operating fovef allawed under e cinissfony permit pravided by the client

{3) - Technotog the sctusl wehnology of the subject

(8} = Total subject facility cost worusents the total cost3a build the etiro Ficility and it was dodosminved bnsed on data provide by the client

7 « Total Trer IV equiy wos d ined by allocating the wligible TCEQ ECL yael B squipment and their nisocisted eost Frows ncival
datn provide by ke elient '

(8) - Basaling hoat et was publivhed by the Evergy bnft ion Administretion ("EIA™
(%) ~ Baseline wwehaology represents the tecuofogy g the subjeot woukd have rpfaced 3t t fine of tha subjocts constroction
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Dennis Deegear

DUFF&' P HELPS : Vice President
. Phone:(512) 671-5523

Ma r ch 27, 2008 . dermlt'.r‘ deegear@duffandphelps.com |

TCEQ - Cashiers Office MC-214
Building A

12160 Park 35 Circle

Austin, Texas 78753

Subject:  Application for Use Determination for Pollution Control Property
Nueces Bay - 2002 Navigation Blvd Corpus Cheisti, TX 78402

Enclosed please find one apphcatron (the “Application™) for property tax exemptlons for certain
quahfymg po!tutmn control property at the Nueces Bay Project {the “Facility™) in Nucces
County, ‘l'exas.

Pursuant to Title 30 of Chapter 17 of the Texas Administrative Code, the Application has been
prepared using the Texas Commission on Environmental Quality (“TCEQ”) Application for Use
Determination for PoIluuon Control Property. The enclosed application is a Tier IV
Application. .

Submission of this Application is required as a process step in the TCEQ’s pollution control
certification process for tax exemption of certain assets used in pellution control capacities
within the Facility. As outlined by the application instructions, the fee for this Tier IV
Application is $500. Enclosed please find a check for $500 for the Application processing,

The Application can be summarized as follows: - . |

Property Desctiption Estimated Cost :
|
Tier IV See Attached Schedule $121,103,714 |

Please send one copy of the completed property tax exemption Use Determination to the
following address:

Duff and Phelps LLC
¢/o Dennis Deegear
919 Congress Ave.
Suite 1450

Austin, TX 78701




MLy By
Worch 27, 2008
Faye 2

If you have any questions regarding the Application or thc information supplied with these
Application, please contact Dennis Deegear of Duff & Phelps, LLC at (512) 671-5523 or e-mail
at dennis. dccgcar@duffandphclps com,

Vcry truly yours,

. DUFF & PHELPS LLC
Signature:
Name: ~Dennis Deegear -

Title: |~ -VicePresident ~

Enclosures



TEXAS COMMISSION ON-ENVIRONMENTAL QUALITY
APPLICATION FOR USED ETERMINATION
FOR POLLUTION CONTROL PROPERTY

The TCEQ has the responsibility to determine whether a property is a poliwion control property. A person seeking a use deterongton for
poilition control property must complete the attached application or use a copy or similar reproduction. For assistance in completing this form
refer to the T CEQ guidelines document, Property Tax Exemptions for Pollution Controf Property, 23 well 23 30 TAC §17, rules govemimng this
progrem, For additional assistance please contad the Tax Relief for Pollion Control Property Program  at (512) 239-3100, The application
" should be completed andmailed, along with a complele popy and eppropriate fee, to: TCEQ MC-214, Cashiers Office, P.O. Box 13088, Audin,
Texas 787113088,

1. GENERAL INFORMATION
A. What is the type of ownership.of this facility?
Corporation O Sole Proprietor
[ Partnership 01 Utility

{7 Limited Partnership I Other
B. Size of company: Number of Employees

c M Lt099 e e e e E1L000-t0 1,999 i s - w
L1100 to 499 0 2,000 to 4,999
L1500 to 999 (3 5,000 or more

C. Business Description: Electricity Manufacturing (SIC 4911)

2, TYPE OF APPLICATION
(J Tier 1$150 Application Fee 0O Tier III $2,500 Application Fee
£ Tier IT $1,000 Application Fee Tier IV §$500 Application Fee

NOTE: Enclose a check, money order to the TCEQ, or a copy of the e Pay receipt
along with the applicaton to cover the required fee.
3. NAME OF APPLICANT '
A. Company Name: Topaz Power Group LLC
B. Mailing Address (Street or P.O. Box): 2705 Bee Caves Road Suite 340
C. City, State, ZIP: _Austin, TX 78746
4, PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION .
A, Name of facility: Nueces Bay
B. Type of Mfg Process or Service: Electricity Manufacturing (SIC 4911)
C. Street Address: 2002 Navigation Blvd
D. City, State, ZIP: Corpus Christi, TX 78402
E. Tracking Number Assigned by Applicant: DPNuecesBay B
F. Customer Number or Regulated Entity Number; N/A

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY

A. Name of Appraisal District:  Nueces .
B, Appraisal District Account Number: TBD/New for 2008

Texas Rellet for Pallution Contral Property Application
TCEQ-0081t (Revised January 2008)
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6. CONTACT NAME (must be provided)

A. Company/Organization Name: Duff and Phelps LLC

B. Name of Individual to Contact: Dennig Deegear

C. Mailing Address: 919 Congress Ave.  Suite 1450

D. City, State, ZIP: Austin, TX 78701

E. Telephote number and fax number:  (512) 671-5523 Fax (512) 671-5501
F. E-Mail address (if available): dennis.deegear@duffandphelps.com

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8. Each item is detailed with the proper statute, regulation,
or environmental regulatory provision.

8. DESCRIPTION OF PROPERTY |

Backgmund

The Nueces Bay Power Stat:on is located in Nueces County, Tcxas near the Crty of
Corpus Chrisit, The site currently has three generatmg units which are presently
mothballed, As part of the Nueces Bay repowering project, the existing turbines
will be removed to make room for the two new GE 7FA gas turbines. Heat
Recovery Steam Generators (HRSG) are being added to provide steam to the steam
turbine. The existing steam turbine is currently undergoing refurbishment and wil}
be used to drive a new GE steam turbine generator resulting in a total combined
generating capacity of 680 MW for all the generating units at the Nueces Bay Power
Station. The facility is expected to be completed by 2009,

Overview of Combined Cycle Techuology

"The Facility is a combined-cycle gas turbine power plant consisting of gas
Combustion Turbines ("CTs"} equipped with heat recovery steam generators to
capture heat from the gas turbine exhaust. Steam produced in the “heat recovery
steam gencrators powers a steam turhine generator(s) 0 produce additional electric
power. The use of atherwise wasted heat in the turbine exhaust gas results in higher
plant thermal efficiency compared to other power generation technologies,
Combined-cycle plants currently entering service can convert over 50% of the
chiemical energy of natural gas into electricity (HHV basis). Employment of the
Brayton Thermodynamic Cycle (Gas Turblie Cycle) in combination with the
Rankine Thermodynamic Cycle results in the improved efficiency.

The Rankine cycle is a thermodynamic cycle that converts heat from an external
source into work. In a Rankine cycle, external heat from an outside source is
provided to a fluid in a closed-toop system. This fluid, once pressurized, converts
the heat into work output using a turbine. The fluid most often used in a Rankine
cycle is water (steam) due to its favorable properties, such as nontoxic and
unreactive chemistry, abundance, and low cost, as well as its thermodynamic
properties. The thermal efficiency of a Rankine cycle is usually limited by the
working fluid. Without pressure reaching super critical the temperature range the -

Rankine cycle can operate over is quite small, turbine entry tempcratures are
Texas Redief for Pollution Gonlre Property Appllzation
TCER-0061 1 {Ravised January 2008)
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typically 565°C (the creep limit of stainless steel) and condenser temperatures are
around 30°C. Traditional coal fired and natural gas fired Rankine cycle power
generation plants are limited by the inlet pressures and temperatures of the steam
turbine design and the condenser vacuum and temperature. The Rankine cycle can
achieve thermodynamic cycle efficiency (useful work obtained as a percentage of
fuel input) ranging from 33% to 36%. However, if the Rankine cycle is used in
conjunction with or as the “bottoming” cycle to the Brayton cycle the efficiencies
can be improved as discussed below. This low turbine entry temperature (compared
with a gas turbine) is why the Rankine cycle is often used as a bottoming cycls in
combined cycle gas turbine power stations.

The Brayton cycle is a constant pressure thermodynamic cycle that converts heat
from combustion into work. A Brayton engine, as it applies to a gas turbine systemn,
will consist of a fuel or gas compressor, combustion chamber, and an expansion
turbine. Alr is drawn into the compressor, mixed with the fuel, and ignited. The
resulting work output is captured through a pump, cylinder, or turbine. A Brayton
enginé forms half of @ combined ¢ycle systent, which combinds with'a Rankifie
engine to further increase overall efficiency. Cogeneration systems typically make
use of the waste heat from Brayton engines, typically for hot water production or
space heating, -

By combining both gas and steam cycles, high input temperatures and low output
temperatures can be achieved, The efficiency of the cycles are additive, because
they are powered by the same fuel source. A combined-cycle plant has a
thermodynamic cycle that operates between the gas turbine's high firing temperature
and the waste heat temperature from the condensers of the steam cycle. This large
range means that the Carnot efficiency of the cycle is high. The actual efficiency,
while lower than this is still higher than that of either plant on its own. The thermal
efficiency of a combined-cycle power plant is the net power output'of the plant
divided by the heating value of the fuel. If the plant produces only electricity,
efficiencies of up fo 59% can be achieved. : :

A single-train combined-cycle plant consists of one gas turbine generator, a heat
recovery steam generator (HSRG) and a steam turbine generator (“1 x 17
configuration). As an example, an “FA-class” combustion turbine, the most
common technology in use for large combined-cycle plants within the state of Texas

" and other locations throughout the United States, represents a plant with
approximately 270 megawatts of capacity.

See Figure 1 - Standard Combined-Cycle Configuration, below.

Itis common to find combined-cycle plants using two or even three gas turbine
generators and heat recovery steam generators feeding a single, proportionally larger
steam turbine generator. Larger plant sizes result in economies of scale for
construction and operation, and designs using muitiple combustion turbines provide
improved part-load efficiency. A 2 x 1 configuration using FA-class technotogy

- will produce about 540 megawatts of capacity at International Organization for

Texas Relief for Poliution Controt Proparty Application
TCEQ-00811 (Revised January 2008)
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FIGURE 2 - Comparison of efficiency and power output of various
power products [Bartol (1997)] (2)

Current Regulatory Authority for Oumut-Based Emissions

Innovative power technologies such as combined-cycle technology offer enormous
potential to improve efficiency and enhance the environmental footprmt of powe
generation through the reduction and/or prevention of air emissions to the
environment. Currently, two thirds of the fuel burned to generate electricity in

 traditional fossil-fired stcam boilers is lost. Traditional U.S. power generation
facility efficiencies have not increased since the 1950s and more than one fifth of
the U.S. power plants are more than 50 years old. [n addition, these facilities are the’
leading contributors to U.S. emissions of carbon dioxide, NOx, sulfir dioxide
"soz2m, and other contaminants into the air and water.

The ab:llty to recognlzc and regulate the efficiency benefits of potlution reduction
and/or prevention through the use of combined-cycle technology is achieved -
through the use of Qutput-Based emissions standards, incorporated since September
1998 within the U.S. EPA’s new source performance standards (“NSPS™) for NOx,
from both new utility boilers and new industrial boilers. Pursuant to section 407(c)
of the Clean Air Act in subpart Da (Electric Utility Steam Generating Units) and
* subpart Db (Industrial-Commercial-Institutional Stecam Generating Units) of 40

CFR part 60, the U.S. EPA tevised the NOx emissions limits for steam generating
units for which construction, modification, or reconstruction commenced after July

9, 1997 (3). OQutput-Based regulations are also exemplified by those used in the
U.S. EPA’s NOx Cap and Trade Program for the NOx State Implementation Plan

Texas Relief lor Poliution Gontral Propery Application
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~ (“SIP”) Call of 1998, which uses units of measure such as Ib/MWh generated or 1b
concentration ("ppm"}, which relate to the emissions to the productive output —
electrical generation of the process.(4)

The use of innovative technologies such as combined-cycle units reduces fossil fuel
use and leads to multi:media reductions in the environmental impacts.of the
production, processing transportation, and combustion of fossil fuels. In addition,
reducing fossil fuel combustjon isa pollution prevention measure that reduces
emissions of all products of combustion, not just the target pollutant {currently
NOx) of a federal regulatory program. Co

Authorig}g:_ -fo Xxpand Pclluiion Control Equipment & Categories in-Texas

Under Texas House Bitl 3732 (“HB3732”) enacted in 2007, Section 11.31 of the
Texas Tax Code is amended to add certain plant equipment and systems to the ,
current list of air, water, or land pollution control devices exempt from property

. taxation.inTexas.. .. ... ... .. e : '

AR e et s e s e wmad men e o h W el Ve

‘Specifically, the language reads as follows:

SECTION 4. Section {1.31, Tax Code, is amended by adding Subsections (i), {1). and (n} lo read as
follows: :

(k) The Tszas Commlssion on Envirormenial Quality sholl adopt rules establishing a nonexclusive list
of facilities, devices, or methods for the control of air, woter, or land poltution, which must inclide:
(1) codl cleaning or refining facilities; : -

{2) atmospheric or pressurized and bubbling or circulating fluidized bed combustion systems and
gasification fluidized bed combusiion combined-cycle systems;

(3) ultra-supercritical pulverized coal boilers;

{4) flue gas recirculation components;

{3) syngas purification sysiems and gas-cleannp units;

(6} enhanced heat recovery systems;

(7) exhaust heat recovery boilers;

(8} heat recovery steom generators;

(%) superheaters and evaporators;

(10) enhanced steam turbine systems;

(1) methanation; .

(12) coal combustion or gasification byproduct and coproduct handling, storage, or treatmnent
Jaciiities;

(13} biomass cofiring storage, distribution, and firing systems;

(14) coal eleaning or drying processes, such as coal dryingfmolsture reduction, air jigging,
precombustlon decarbonization, and coal flow balancing technology: .

{15) expfuel combustion technology, amine or ghilled anmmonia’scrubbing, fuel or emission
conversion tiwrough the use of catalysts, enhanced scrubbing technology, modified combustion
technology such as chemical looping, and cryogenic. technalogy: .

(16) {f the United States Enviranimental Protection Agency adopts a final rute or regulation regulating
carbon dioxide as a pollutant, property that is used, constructed, acquired, or instafled wholly or
partly 1o capture carbon dioxide from an anthrapogenic sotrce in this state that is geologically
sequestered in this state;

(47) fuel cells generating electricity using hydrogen derived from coal, biomass, petrolewmn coke, or
solid waste; and

(18} any other equipment designed (o preveni, capture, abate, or monitar nitrogen oxides, volatile
organic compounds, particulale matter, mercury, carbon monoxide, or any criteria pollutant.

{l) The Texas Commission on Enviroumental Quality by rufe shall update the list adopled under
Subsection (k) af least once every three years. An item may be removed fron the list if the commission
Jinds compelling evidence lo support the conclusion that the item does not provide pollution controf
benefits.

{m) Notwithstanding the othe¥ pravisions of this section, if the facility, device, or method  for the

Texas Rallef for Poliution Conlrol Properly Appllcation
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conirol of air, water, or land pollution described in an application for an exemption under this section
i a facility, device, or meihod included on the list adopted inder Subsection (k), the executive divector
of the Texas Commission on Environmental Quality, not later than the 30th day after the date of
receipt of the information required by Subsections (¢)(2) and (3) and without regard to whether the
information required by Subsection (c)(!) has been submitted, shall determine that the facilily, device,
or method described in the application is used wholly or partly as a facility, device, or method jor the
cantrol of air, water, or land pollution and shall take the actions that are required by Subsection {d} in

the event such a determination is made.

Under the TCEQ’s recently updated “Tax Relief for Pollution Control Property —
Application Instructions and Equipment and Categories List — Effective January
2008”, the Equipment and Categories List - Part B ("ECL Part B") is a list of the
pollution control property categories adopted and set forth in TTC Sec. 26.045(f).
The taxpayer is to supply a pollution contro! percentage for the equipment listed in
Part B via calculations demonstrating pollution control, prevention and/or
reductions achieved by the 1isted equipment or systems.

The following property descnptmns outline the environmental purpose, including
the anticipated environmental benefit of poiiution control additions considered
under the Application Instructions” ECL Part B that have been constructed and
placed into use at the Facility as of its placcd~m—serv1ce date, or installed subsequent
to in-service since 1994:

Texas Relief for Pollution Conlrad Proparty Application -
TCEQ-00611 (Revised January 2008)
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Property Descriptions

Item #1 Com bined-Cycle Gas Turbine Plant Heat Recovery Steam Generator
(“HRSG”) and Support Systems Tier I'V B-8

40 CFR Part 60 Subparts DA and DB, NOx Limits for Electric Utility Steam
Generating Units and Industrial-Commercial-Institutional Steam Generating Units
Jor New Source Performance Standards ("NSPS").

TAC Rule 106.512, Standard Permit for Electric Generating Units (EGU)

NOTE: Permits issued under Texas Clean Alr Act's Health & :S"ajétlj.; Code Sections 382.011, applies
fo all electric generating units that emit air contaminants, regardiess of size, and it is to reffect Best
Available Controf Technology ("BAGT") for electrlc generating units onan output basis in pounds
of NOx per megawati hour, adfusted to reflect a simple cycle power plant,

The heat recovery steam generator ("HRSG') found in the Facility isaheat
exchanger that recovers heat from a hot gas stream. It produces steamn that can be
used in a process or used to drive a steam turbine. A common application for an
HRSG is in a combined-cycle power station, where hot exhaust from a gas turbine is
fed to an HRSG to generate steam which in tuin drives a steam turbine. This
combination produces electricity in a more thermally efficient manner than either
the gas turbine or steam turbine alone, -

The Facility’s HRSGs consist of three major components: the Evaporator,
Superheater, and Economizer, The different components are put together to meet the
operating requirements of the unit. Modular HRSGs normally consist of three
sections: an LP (low pressare) section, a reheat/IP (intermediate pressure) section,
and an HP (high pressure) section, The reheat and IP sections are separate circuits
inside the HRSG. The IP steam partly feeds the reheat section. Each section has 2
steam drum and an evaporator section where water is converted to steam. This
steam then passes through supetheaters to raise the temperature and pressure past
the saturation point.

Item #2 Steam Turbine and Support Systems Tier IV B-10

40 CFR Part 60 Subparts DA and DB, NOx Limits Jor Electric Utility Steam
 Generating Units and Industrial-Commercial-Institutional Steam Generating Units -
Jor New Source Performance Standards (“NSPS").

TAC Rule 106.512, Standard Permit for Electric Generating Units (EGU)

NOTE: Permits issued under Texas Clean Air Act’s Heolth & Safety Code Sections 382.01 1, applies

to all electric generating unlts that emit air contaminants, regardless of size, and it is to reflect Best

Available Control Technology ("BACT") for electric generating unils on an ouiput basis In pounds’
"of NOx per megawatt howr, adjusied to reflect a simple cycle power plant.

The steam turbine(s) found in the Facility operate on the Rankine cyclein
combination with the Brayton cycle, as described above. Steam created in the
Facility HRSG(s) from waste heat that would have otherwise been lost to the

atmosphere enters the steam turbine via a throttle valve, where it powers the turbine
Texas Relief for Petiulion Contrel Prapery Applicalion '
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and connected generator to make electricity. Use of HRSG/Steam Turbine System
combination provides the Facility with an overall efficiency of greater than 50%.
Steam turbine systems similar to the Facility's have a history of achieving up to
95% availability on an annual besis and can operate for more than a year between
shutdown for maintenance and inspections. (5)

Pollution Control Percentage Calcalation: Avoided Emissions Approach

To calculate the percentage of the equipment or category deemed to be pollution
control equipment, the Avoided Emissions approach has been used. This approach
relies on thermal output differences between a conventional power generation
system and the combined-cycle system at the Famhty Spemf‘ cally, the percentage
is determined by calculating the displacement of émissions associated with the
Facility’s thermal output and subtracting these emissions ftotn a baseline emission
rate, These displaced emissions are emissions that would have been generated by
the same thermal output from 2 conventional system,

Greater energy sfficiency reduces all air contaminant emigsions, including the
greenhouse gas, carbon dioxide, Higher efficiency processes include combined-
cycle operation and combined heat and power ("CHP") generation. For electric
generation the energy efficiency of the process expressed in terms of millions of
British thermal units ("MMBTU's s") per Megawatt-hour. Lower fuel consumption
asscciated with increased fuel conversion efficiency reduces emissions across the
board — that is NOx, SOx, particulate matter, hazardous air pollutants, and
greenhouse gas emissions such as CO2.

In calculating the percent exempt for the listed items from the ECL-Part B, we
utilized Output-Based NOX allocation method for both power generation projects
that replaced existing facilitics and “Greenfield” power and heat generation
facilities. We looked at the various fossil fuel technologies in use today and chose
the baseline facility to be a natural gas fuel-fired steam generator. We benchmarked
this conventional generation to the subject natural gas-fired combined cycle
gencrator at the Facility, By doing so, we narrowed the heat rate factors as much as
possible to be conservative and uniform in modeling, The benchmark heat rate
factor is the following:

Natural Gas fucl-fired Steam Generator: 10,490 BTU’s/kWh

This baseline heat rate purposely omits other fossii fuel sources in order to eliminate
impurity type characteristics, which in turn eliminated the NOx emission and cost of:
control differences of each fossil fuel and generator type. Comparing the emissions

- impact of different energy generation facilities is concise when emissions are
measured per unit of useful energy output. For the purpose of our calculations, we
converted all the energy output to units of MWh (1 MWh = 3,413 MMBTU), and
compared the total emission rate to the baseline facility,

The comparison steps to calculate the NOx reduction is as follows:

“Texas Relief for Pollution Gontrol Property Application
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" Calculation (Reference Schedule A)
Step 1 - Subject Qutput-Based Limit Caloulation (Ibs NOx / MWh)

(Input-based Limit (Ibs NOx/MMBTU)) X (Heat Rate (Btu/k Wh)) / (1,000,000 Btu / 1,000 kWh)A=
Cutput: {lbs NOx/MWh),

Step 2 — Subject Output Conversion Calculation (NOx Tons / Year)

(Output (Ibs NOX/MWh) X {Unit Design Capacity (MW)) X (Capacity Factor) X (365 Days) X (24
hrs/day)) / 2,000 Ibs = Qutput; {NOx Tons/Year)

Step 3 — Baseline Qutput-Based Limit Calculation (lbs NOx / MWh)

(Input-based Limit (tbs NOx/MWH)) X (Heat Rate (Btukah)) /(1,000,000 Btu /1,000 kWh) =
Output: (lbs NOfoWh)

Step 4 — Baseline Output Conversicn Calculation (NOx Tons / Year)

(Output (Ibs NOx/MMBtu) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X
(24 hrs/day}) / 2,000 Ibs = Output: (NOx Tons/Year)

Step 5 — Percent NOx Reduction Calculation
((Output Baseling)ep4 - (Oul?put Subject))ﬁ;pz / (Output Subject) yep2 = % Reduction Output Subject
Step 6 — Percent Exempt Calculation
. (Total Subjedt Facility Cost} X (% NOx Reductioﬁ) = Capital Cost of NOx Avoidance
Step 7 — Percent Exempt Calculation |

Total Cost of NOx Avoidance / Total Cost of HB 3732 Equipment = % Exempt

w [f % Exempt is greater than 100% HB 3732 Equipment is 100% Exempt

m If % Exempt is less than 100% then HB 3732 Equipment is partially exempt at
the Step 6 calculation.

NOTE: See the attached calculation sheet for the details regarding Facility-speciﬁc calculations and
property tax exemption percentage results based upon these calculations.

Texas Relief for Pollution Gontrol Proparty Applicalion
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Bryan W, Shaw, Ph.D., Chufrman
Carlos Rubinstein, Commissioner
Toby Baker, Commissioner

Zak Covar, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Frotecting Texas by Reducing and Preventing Pollution

July 10, 2012

Mr. Greg Maxim

Director

Duff and Phelps, LLC _
919 Congress Ave Ste 1450
Austin, Texas 78701

Ret  Notice of Negative Use Determination
Topaz Power Group LLC '
" Barney Davis Power Plant
- 4301 Waldron Rd
Corpus Christi (Nueces Cotinty)
Application Number: 12210; Tracking Number: DPBARN EYDAVISB

Dear Mr. Maxim:

This letter responds to Topaz Power Group LLC's Application for Use Determination, received April 23,
2008, pursuant to the Texas Commission on Envirenmental Quality's (TCEQ) Tax Relief for Pollution
Control Property Program for the Barney Davis Power Plant, '

The TCEQ has completed the review for application #12210 and has issued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC) §17.4 and

§17.6. Heat recovery steam generators and steam turbines are used solely for production; therefore, are
not eligible for a positive use determination.

Please he advised that a Negative Use Determination may be appealed. The appeal must be filed with. the
TCEQ Chief Clerk within 20 days after the receipt of this letter in accordance with 30 TAC §17.25.

If you have questions regarding this letter or need further asiistancs, please contact Ronald Hatlett of -
the Tax Relief for Pollution Control Property Program by telephone at (512) 239-6348, by e-mail at
ronald hatlett@tceq.texas.gov, or write to the Texas Commission on Environmental Quality, Tax Relief
for Pollution Control Property Program,_MC-uo, F.O, Box 13087, Austin, Texas 78711-3087.

Sincerely,
L—;" o Jﬁ"

Chance Goodin, Tearm Leader
Stationary Source Programs
Air Quality Division

CG/RH

P.O, Box 13087 « Austin, Texas 78711-3087 + 512-239-1000 * wiiy.teeq.state br.us

How is our customer service? wiww.teeq.texas.gov/goto/eustomersu tvey
printed on recycled paper




Mr. Greg Maxim
Page 2
July 10, 2012

ce: Chief Appraiser, Nueces County Appraisal District, 201 North Chaparral, Corpus Christi, Texas
78401




Bryan W. Shaw, Ph.D., Chairman
Catlos Rubinstein, Commissioner
‘Toby Baker, Commissioner

Zalt Covar, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL,QUALITY

Protecting Texas by Reducing and Preventing Pollution

July 10, 2012

Mr. Greg Maxim

Director

Duff and Phelps, LLC

919 Congress Ave Ste 1450
Austin, Texas 78701

Re:  Notice of Negative Use Determination 1
Topaz Power Group LLC ’ ' )
Nueces Bay Power Plant
2002 Navigation Blyd
Corpus Christi (Nueces County)
Application Number: 12211; Tracking Number: DPNUECESBAYR

Dear Mr. Maxim:
‘This letter responds to Topaz Power Group L1.C's Application for Use Determination, received April 23,
2008, pursuant to the Texas Commission on Environmental Quality's (TCEQ) Tax Relief for Pollution

Control Property Program for the Nueces Bay Power Plant.

The TCEQ has completed the review for application #12211 and has issued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code {TAC) §17.4 and

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed with the
TCEQ Chief Clerk within 20 days after the receipt of this letter fn accordance with 30 TAC §17.25.

If you have questions regarding this letter or need further assistance, please contact Ronald Hatlett of
the Tax Relief for Pollution Control Property Program by telephone at (512) 239-6348, by e~mail at
ronald hatlett@tceq.texas.gov, or write to the Texas Comunission on Environmental Quality, Tax Relief
for Pollution Control Property Program, MC-110, P.0. Box 13087, Austin, Texas 78711-3087,

Sincerely,
bt

Chance Goodin, Team Leader
Stationary Source Programs
Alr Quality Division

CG/RH

P.O. Box 13087 « Austin, Texas 78711-3087 + 512-233-1000 + wr yw.Aceq.state, t.us
How is our customer service? www.tceq.texas.gov/goto/ customersimey
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TOPAZ POWER GROUP, LLC'S REPLY TO RESPONSE BRIEFS .

Topaz Power Group, 1.LC (“Topéz” or “Applicant”) files this Reply to the Responses of the

Executive Director'and Office of Public Interest Counsé! (“OPIC”) regarding the appeal of the

negative use determination issued.by the Executive Director on Fuly 10, 2012.”

Topaz refers the Corninission to its Appeal bricf for 4 complete history on the Pollution Control
Property Program and the procedural history of the case.! This Reply brief will not reiterate that
background, but instead focus on the arguments made by the Executive Director and OPIC.
Following a brief summary of Applicant’s argument, Parts.[I-VII of this Reply Brief detait why
the arguments made by the Executive Director, and: OPIC in support of the negative use
determination are a misapplication ‘of Texas law; are based ori policy concérns outside of the
Agency’s purview, and are founded on an inadequate technical evaluation; ' o

L Summary of Argument

The variots arguments from the Executive Director and OPIC go to great lengths to explain why

the ' Executive Director is' completely' reversing course since issuing 25 positive- use

determinations to essentially the same type of equipment that is the subject of this appeal.. Yet,
all the Response Briefs miss the fundamental- underlying point of the pending appeals — that the
express language and structure of Texas Tax Code §§11.31(k-m) make clear that the Executive
Director does not have the discretion to issiie negative use determinations to equipment listed in

Texas Tax Code §11.31(k). In other words, the question is not whether the equipment is

pollution control property — the legislature has already determined that it is, The question is how
much of a percentage positive use determination should be issued. ' ’

This appeal should be granted and the negative use determinatioh remanded, so the Executive

Director can conduct the review necessary to ensure that the TCEQ does the job the legislature °

has. instructed them to-do — to acknowledge the legislatively-established pollution control
benefits of the equipment in question and then determine the percentage of positive use
determination foir the equipment in question given the concurrent pollution control and
production benefits of the equipment resulting from the thermal efficiency improvements of the
hieat recovery steam generators (HRSGs) and ancillary equipment including enhanced steam
turbines, | )

'

! Topaz Power Group, LLC — Appeal of July 10, 2012 Negative Use Determinations, July 31, 2012,

8535050v.5



11, Procedural Error The Executwe Dlrector Idiled to Provide a Technical Evaluation of
the Apphcatmu

. Inits response brief, OPIC states that it defers to the Executive Director’s technical evaluation of -
whether HRSGs qualify " as pollution ' control equipment. However, in evaluating the
completeness of the Executive Director’s technical evaluation, OPIC states, “Although the July
10, 2012 letter provides no information as to why the Executive Director no longer considers
HRSGs pollution control equipment, OPIC defers to the Executive Director on this technical
issue and anticipates that the Executive Director’s response brief will provide adequate
explanation. Further explanation from the Executive Director as well as the Commission’s
Agenda discussion and subsequent order memorializing the Commmsxoners decnsmn on this -
matter will serve to completé the record.””

As the OPIC acknowledges the Executive Director’s negative use determinations completely
failed to articulate any basis for the decisions. Now, afler the fact, the Executive Director
attempts to-justify what was clearly an arbitrary decision. As an attachment to its response brief,
the Executive Director provided a ong-page document entitled “Application Review Summary”

' for each of the appealed applications.> The inclusion of the Application Review Summary in its
response brief is the first time the Executive Director made this document available to Applicant
and the public, By failing to provide this document to the Applicant until filing its response brief,
the Executive Director prevented the Applicant from evaluating the technical basis of the
Executive Director’s determination before the deadline for appeals had passed. This approach to
technical review and documentation and distribution of same sets a bad precedent, is highly

prejudicial, and should not be allowed:

Furthermore, even if the Executive Director had provided this document to the Applicant, the
‘Application Review Summary is woefully insufficient, as it provides no discussion of the .
technical merits of the Executive Director’s conclusion that HRSGs and associated dedicated
. ancillary equipment are used wholly for production purposes. The Final Determination for three
of the Applicant’s four HRSG applications states, “A negative detcrmmatmn for the heat
recovery steam generator and associated dedicated ancillary equipment,™ The other Application
Review Summary states, “A negative determination for the heat recovery steam generator and its
dedicated ancillary equipment are used for production not pollution control and therefore are not
eligible for tax relief. Further the cited regulations do not require 1nstallat10n of the heat

recovery steam generator.™

The fact that the Executive Director initially provided no information that could be considered a
technical evaluation and that the Applicant had to wait until the Executive Director filed a
response brief in this appeal to receive any information regarding its negative use determination
offers yet another example of the Executive Director’s failure to comply with the statutory

2 Office-of Public Interest Counsel’s Response to Appeal of Negatwe Use Determmatlon (“OPIC Response Brief”),
October 4,2012, p. 14,

Exccutwe Director’s Application Review Summary for the Bamey Davis Power Plant and the Nueces Bay Power
Plant (Attachment 1 and 2). .
‘1d
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requirements in §11.31." In fact, the Application Review Summaries that the Executive Director

- did provide includes no analysis to support the Executive Director’s position that HRSGs and
ancillary equipment such as enhanced steam turbines are entirely production equipment and

- cannot be considered an actual technical evaluation. It merely restates the Executive Director’s
conclusion without providing any context, insight into, or technical basis for that conclusion.
The Application Review Summary should be rejected as failing to. comply with the statutory
requirerments in §11.31 and, even if taken into consideration by the Commissioners, provides no
basis for the Executive Director’s erroneous decision.

HI. Texas Tax Code §§.1'1.31(k) and 11.31(m) Do Not Provide the Executive Director With
“Autherity to Issue a Negative Use Determination for Property Listed in §11.31(k)

The Executive Director and OPIC both argue that when the Legislature listed items in §11.31(k),
it did not intend for.these items to qualify for a positive use determination. Instead, they argue
that the Legislature merely intended for the property listed in §11.3 1(k) to be reviewed to
determine eligibility for a use determination.® This renders the legislative language meaningless.

“Section 11.31 must be construed to give effect to the Legislature’s intent.” An agency or court

should first attempt to determine this intent from the actual language used by the Legislature.
That is, an agency or court should first look to the plain, ordinary meaning of the statute’s
© words.® Most importantly, “[i}f a statute is clear and unambiguous, [the courts] apply its words
. ‘according to their common meaning without resort to rules of construction or extrinsic aids.”

Sections 11.31(k) and (m) direct that the Commission “shall determine that” heat recovery steam

generators and enhanced steam turbine systems are “used wholly or partly as facility, device, or
method for the control of air, water, or land pollution,”!® Other than passing a rule to remove

this equipment from an established list of pollution control equipment (based on compelling
evidence that the equipment does not provide pollution control benefits), there is no option

under the statute for TCEQ to determine that equipment listed in §11.31(k) is not pollution.

control equipment. Put simply, based on the language of the statute, if an item is listed in
§11.31(k), the question is not “whether the equipment is pollution control property,” but instead
should be “what percentage is pollution control property.” :

A Section 11.31(k)~(l)

Section 11,31(k) states:

§ Executive Director’s Response to the Appeais Filed on the Negative Use Determinations for the Heat Recovery
Steam Generator Applications (“Executive Director Response Brief”), October 4, 2012, pp. 5-9; OPIC Response
Brief at 10, -

" See TEX. GOV'T CODE §312.005; Gilbert v. El Paso County Hosp. Dist., 38 S.W.3d 85 (Tex. 2001},

® See TEX. GOV’T CODE §312.002(a); Am. Home Prods, Corp. v, Clark, 38 S.W.3d 92, 95-96 (Tex. 2000); Crimmins
" v. Lowry, 691 5.W.2d 582, 584 (Tex. 1985). o .

® In Re Nash, 220 S.W.3d 914, 917 (Tex. 2007).
" TEX. TAX CODE §11.31 (K) & (m).

© 8535050v.5



“[t]he Texas Commission on Environmental Quality shall adopt rules establishing
a nonexclusive list of facilities, devices, or methods for the control of air, water,
or Jand pollution, which must include: ....
(8) heat recovery steam generators; [and]
(10) enhanced steam turbine systems »l

The very purpose of this section is to prowde a list of equipment that the Legislature determined
was *“for the control of ait, water, or land pollution.” It seems incredibly far-fetched to argue that
the Legislature provided a list of equipment that it specifically designated as “for the control of
pollution” but did not intend for the equlpment hsted therein to be considered pollution control
equipment. .

Moreover, the Legislature included language describing an option to add items to the §11.31(k)
list when it stated in subsection (k)(18) “any other equipment designed to prevent, capture, abate,
or monitor nitrogen oxides, volatile organic compounds, particulate matter, mercury, carbon
monoxide; or any criteria pollutant.”? A plain reading of this language demonstrates that the
Leglslature had determined that each of the previously listed items were “equipment designed to
prevent, capture, abate, or momtor” pollution.

Furthermore, §11.31(1) requires that the TCEQ must update the §11.31(k) list at Iéast once every
three years. An item may be removed from the list, but only if the TCEQ “finds compelling
evidence to support the conclusion that the item does not provide pollution contro} benefits.” By
including HRSGs and enhanced steam turbines on the list, the Legislature determined that these
items provided a pollution control benefit unless and until the TCEQ found compelling evidence
to the contrary. The TCEQ has not provided compelling evidence that HRSGs and ancillary
equipment such as enhanced steam turbines do not provide a pollution control benefit, Nor has
the TCEQ initiated a rulemaking to remove these items from the list contemplated in §11.31(k).

To summarize, in this statute, the Legislami'e states §11.31(k)~(1) that the equipment listed in ;.

§11.31(k): 1) is “for the control of air, water, or land pollution”; 2) is “designed to prevent,
capture, abate, or monitor” pollution; and 3) can only be removed from the statutorily-directed
list of pollution control equipment if the Executive Director provides “compelling evidence” that
the equipment “does not provide pollution control benefits.” To suggest that the. Leglslature
placed the list in the statute as mere surplusage and intended for TCEQ to have the discretion to
issue negative use determinations on the ad hoc basis currently being proposed stretches the
bounds of any reasonable interpretation and effectively disregards the language of the statute and
intent of the Legislature,

B. Section 11.31(m)

Section 11.31(m) provides the Executive Director with a very clear directive about how to
handle applications for items listed in §11.31(k). Section 11.31(m) states:

"' TEX. TAX CODE §11.31(K).
" TEX. TAX CODE §11.31(k)(18).




“Notwithstanding the other provisions of this section, if the facility, device, or
method . . . is. .. included on the list adopted under Subsection (k), the execufive
director of the Texas Commission on Environmental Quality, ..., shall determine
that the facility, device, or method described in the application is used wholly or
partly . . . for the control of air, water. or land pollution . . .” (emphasis added).

A close reading of this section reveals that if an entity submits an application for a pollution
control property tax exemption for an item that is listed in §11.31(k), the Executive Director has

30 days within which, he must determine that the item described in the application is used’

wholly or partly for the control of air, water, or land pollution. Furthermore, this section
provides that the Executive Director must make this determination without regard to whether
information about the environmental benefit of the item is provided in the application, The only

reasonable reading of this language is that the Legislature had determined that the items listed in
§11.31(k) were pollution control property and thus, did not want the TCEQ to require a

demonstration that an environmental benefit existed or get bogged down in that determination.

The Executive Director’s brief then states that that tax exemptions must be strictly construed
against a taxpayer. In this case strict construction requires, at minimum, a partial positive use
determination because the statute recognizes the equipment as pollution control property. When
interpreting legislation, courts are generally required to ascertain and apply the plain meaning of

" astatute.”® And; while any legislative grace provided through an express deduction or exemption .

from a tax is strictly construed against the taxpayer,'* the statute cannot be so narrowly construed
as to avoid the plain meaning of the words used or to destroy the very purpose of an exemption.
The Austin Court of Civil Appeals has cited with approval, the following correct reasoning with
respect to the scope of a tax exemption; ' ' '

“[The . . . exemption must be viewed in light of the legislative intent . . .
Although construction of éxemption statutes is generally to be construed against

the taxpayer, the overall scheme and intent of the legislation must not be 7
overlooked.”!*

As described above, the statutory language clearly indicates that the Legislature considers the
items listed in §11.31(k) as equipment for the control of air, water, or land pollution. This is
further supported by the fact that, under §11.31(m), applicants for items listed in §11.31(k) are
not required to submit information regarding the environmental benefit. This is not to suggest
that the equipment does not have to provide an environmental benefit, it merely demonstrates
that the Legislature already determined that these pieces of equipment by their very nature
provide an environmental benefit and therefore, it is not necessary for applicanis to provide this
information to the Executive Director, '

It is also important to note the textual difference between the limiting instructions given in

§11.31(m) and the discretion afforded under-§11.31(d). For equipment not listed in §11.31(k), -

" See Fitzgerald v. Advanced Spine Fixation Syst,, Ine., 996 S,W.2d 864, 865-66 (Tex. 1999) (courts must apply
plain meaning of statute), - L

" Unjohn Co. v. Rylander, 38 S.W.3d 600, 606 (Tex. App. —Austin 2000, pet. denied).
'* Sharp vs. Tyler Pipe, 919 S.W.2d 157 (Tex. App.—Austin 1996, writ denied).
' : 5

© 8535050v.5



811, 31(d) allows the TCEQ discretion to “determine 'if [equipment] is [pollutlon control
property]” (emphasis added). However, §11.31(m) limits that discretion by using the phrase
“determine that” instead of “determine 1f ” As prekus!y discussed, §11.31 must be construed
to give effect to the Legislature’s intent.' Furthermore, “{w]ords and phrases shall be read in
context and construed according to the rules of grammar and common usage. "7

Considering the clear and unambiguous language as well as the structure, of §11.31 (d), (k) g}
& (m), three things are clear:

(1) the equipment Jisted in §11.31(k) must be considered pollution control property,
thereby precluding a negative use determmatxon by the TCEQ;

(2) the only method by which the TCEQ could issue a negative use determination to an
item on the 11.31(k) list would be to go through rulemaking and, based compelling evidence
demonstrating that an item does not provide pollution control benefits, remove that item from the
statutorily-directed list; and :

(3) the TCEQ is afforded discretion to issue partial posmve use determinations to take
into account concurrent pollutlon control and production benefits of equipment.

Appellant respectfully submits that the debate about items 1 and 2 end, so the TCEQ can do the
job the Legislature has asked it to do under item 3.

C. Executive Director’s Legislative Acceptance Argument is Without Merit

After claiming that TCEQ can ignore the Legislature’s instruction to recognize the equipment
listed in §11.31(k) as poltution control property, the Executive Director then proceeds to argue
that the Legislature has acquiesced in the TCEQ’s: curtent refusal to follow the statute.'®. Not
only does the Executive Director’s argument lack merit, the doctrine it cites actually supports the
Appellants’ position. As evidence of how it intended to implement §11.31(k-m), the Executive
Director relies not upon an actual case applying the statute or the express language of a rule
implementing the statute, but rather a reference in a rulemaking preamble. What the Exccutive
Director fails to mention is that, the last two times the Legislature was in session, the Executive

Director had already applied §§11.31(k-m) to grant 100% positive use determinations for.

HRSGs in 25.separate instances. If the legislative acceptance argument has any applicability
here, it would be that the Legislature’s acceptance is of the Commission’s rmplementatmn of
§11 31(k) as applxcd to the 25 HRSG applications.

Even if the Commission were to conclude that the Executive Director’s previous application of
§§11.31(k-m) as applied to HRSG applications does not negate the legislative acceptance
argument, a review of the case law cited by the Executive Director demonstrates that the
legislative acceptance argument would still not apply in the instant case. In the case cited by the
Executive Director suppomng the lcglslatlve acceptance argument, Grocers Supply Co. v. Sharp,

8 See TEX. GOV'T CODE §312.005; Gilbert v. El Paso County Hosp, Dist., 38 8. W 3d 85 (Tex. 2001)
" TEX. Gov'T CODE §311.011(a). ‘
¥ Executive Director’s Response Brief at 7,




the Court actually denied applying the legislative acceptance argurient because the Ageﬁcy’s
interpretation of the statute was uncertain over time and the statute was unambiguous.'? The
Court stated, “We cannot conclude that the legislature’s reenactment of the exemptions without

change constitutes an_acceptance of an interpretation contrary to the precedent.”™® The only

previous formal action that the TCEQ ever took regarding the Group I HRSG applications was to
grant 100% percent positive use determinations. By granting a 100% positive use determination

to HRSG applications, it would appear that the Agency’s interpretation was that HRSGs
qualified as pollution control property. ' :

Even more importantly, §11.31 is not ambiguous. It has already been stated, but bears repeating,
§11.31 must be construed to give effect to the Legislature’s intent.?! The legislative acceptance
argument falls {lat when the statute is clear, for “[n]either legislative ratification nor judicial
deference to an administrative interpretation can work a contradiction of plain statutory
language.”- When the statutory provisions in the statute clearly contradict the agency’s
interpretation, the agency’s erroneous interpretation should be given no deference. . While the
Executive Director may now have interpret the statute s that equipment listed in §11.31(k)

could be determined not to be pollution control property, the statute does not allow for such an
interpretation.

IV, Failure to Comply with the Commission Rules and
~ the Texas Administrative Procedures Act

Under the Administrative Procedures Act (“APA”) states agencies are required to follow certain
formal progedures before adopting and applying. any “rule.” A “rle” is defined a5 “a state
agency statement of general applicability that...implements, interprets, or prescribes law or
policy.”® In reaching and applying its new interpretation of §§11.31(k) and 11.31(m), the
Commission failed to follow the procedures of the APA and should therefore, be disregarded.

The Executive Director argues that rulemaking was not necessary for the Executive Director or

the Commission to issue negative use determinations for the HRSG applications. The Executive .

Director states that the determination that each of the HRSG applications should be denied was
the regult of a case-by-case. review of each application and that the Executive Director generated
a “technical review” for each application, Finally, the Executive Director states the change in
interpretation is not of a rule of general applicability because it affects a limited number of
Applicants for a use determination,”*

The Executive Director’s arg'urhcnt that APA rulemaking requirements do not apply to the
unexplained and imdocumented statement of the Executive Director that “[hjeat recovery steam
generators are used solely for production; therefore, are not eligible for a positive "use

¥ Grocers Supply, 978 S.W.2d at 644.
0 ’
i .
. *! See TEX. GOV'T CODE §312.005; Gilbertv. Ei Paso County Hosp. Dist., 38 $.W.3d 85 (Tex. 2001).

# See Pretzer v. Motor Vehicle Bd., 138 S,W.3d 908, 915 (Tex, 2004): see also Barchus v, State Farm Fire & Cas.
Co., 167 5.W.3d 575, 578 (Tex, App.---Houston [ 14th Dist.] 2005, pet denied),

B Tex. GOv'T CODE § 2001.003(6).
* Executive Director Response Brief at 17.

8535050v.5



determination” is without merit. There was no case-by-case analysis in the Executive Director’s

negative use determination. The statement is a rule as defined by the APA; in fact it is a _

statement that applies generally to an identified segment or class of the regulated public (HRSG
owners) and seeks to implement, interpret and prescribe law or policy. In addition, the
statement, in effect, amends 30 TAC §§17.4 and 17.17 which previously were adopted pursuant
to notice and comment procedure under APA §§2001.023, 2001.025, 2001.029 and 2001.033.

The statement is an “interpretive rule,” defined by Professor Ron Beal as an agency statement
made outside of a contested case hearing or notice and comment rule-making by which the
agency sets forth how the a%éqcy intends to interpret and apply a statute or substantive rule to all

persons similarly situated.™ The statement is a rule if it meets a four part test according to

‘Professor Beal:

(1) It is issued by an 'agéncy board, co,rﬁmission, executive director or other officer
vested with the power to act on behalf of the agency;

(2) Itis issued with the intent of the agency to notify persons or entities that are similarly
situated or within a class described in general terms;

(3) It is issued to notify those persons or entities of the agency’s interpretation of a

 statutory provision [or substantive rule] which has been crystallized following reflective.

examination in the course of the agency’s interpretive process;

(4) Such interpretatioﬁ was not labeled as tentative or otherwise qualified by
arrangement for consideration at a later date. '

The Executive Director’s negative use determinations meet every part of this test

An interpretive rule, like the Executive Director’s negative use deterrnination%, is invalid in
- Texas for failure to-adhere to mandatory APA notice and comment procedure.?® In Combs v.
Entertainment Publications, Inc., the Comptroller had issued, in a 2007 letter ruling (Accession
No. 200704926L), guidelines for determining whether a fundraising firm or a school
organization was a “seller” for purposes of collecting sales tax. In March and April of 2008, the
Comptroller issued two letters essentially changing the import or interpretation of the 2007 letter.
Plaintiff filed suit for injunctive relief against enforcement of the changed interpretation, sought
declaratory relief under §2001.038 of the APA that the “rule” embodied in the 2008 letters was
invalid, and sought declaratory relief under the Uniform Declaratory Judgments Act (“UDJA™)

that the Compitroller exceeded her statutory authority under §151.024 of the tax code in adopting .

that “rule” and applying §151.024 to the plaintiff.

® Ron Beal, 4 Miry B.og Part II: UDJA and APA Declaratory Judgment Actions and Agency Statements Made
Outside a Comtested Case Hearing Regarding the Meaning of the Law, 59 Baylor L. Rev. 267, 270 (2007); see also
Ron Beal, The APA and Rulemaking: Lack of Uniformity Within a Uniform System, 56 Baylor L. Rev. 1, 29-46
(2004), '
* Combs v. Entertainment Publications, Inc., 292 8.W.3d 712, 723-24 and footnote 6 (Tex.App.—Austin 2009, no
pet.) ' o
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The Court of Appeals affirmed the district court ruling that it had jurisdiction under §2001.038 of

the APA and that the 2008 letters were invalid because of the failure to comply with the notice
and -comment procedural requirements of the APA, Also affirmed was the irial court’s

injunction directing the Comptroller to desist and refrain from implementing and enforcing the .

“new” rule unless and until the Comptroller properly enacted the rule pursuant to APA
procedures, or “until final judgment of the trial _court.”” :

The Executive Director’s attempted distinctions of, EI Paso Hospital, Texas Mutual, and WBD
Oil are inappropriate. In El Paso Hospital an agency interpretive rule contradicted a previously
adopted notice and comment rule. Similarly, the Executive 'Director’s negative use
determinations are inconsistent with Tax Code §11.31 and 30 TAC §§17.4 and 17.17. In Texas
Mutual the court did nof, as the Executive Director suggests, hold that if the statement made in
the staff report “was a statement that fell within the definition of a rule,” that somehow it could
avoid scrutiny as a rule because “it is well established that mnot every ‘administrative
pronouncement is a rule within the meaning of the APA."® The Court did quote language from
uses prior to Combs, “that not every administrative pronouncement is a rule within the meaning

of the APA.™® However, those prior cases did not involve agency statements that met the four- -

point test set out above.

In addition, the court statements misconstrued by the Executive Diréctor were numerous., The

- plaintiff in Texas Mutual sought a declaratory judgment regarding the interpretation of a
substantive rule. The Court of Appeals reversed the trial court judgment and upheld the. agency
interpretation of the rule that had been adopted pursuant to notice and comment procedure.

. Similarly, the Executive Director’s reference to WBD Oil is most unusual. The Executive
Director recognizes the “field rules” at issue in WBD were created through =2 contested case
hearing, Under the APA parties fo a contested case hearing are entitled to notice of an
adjudicative type hearing, presentation of evidence, cross examination of witnesses under oath,
and issuance of a final order confirming findings of fact and conclusions of law>® No such
procedure was followed prior to the Executive Director’s issnance of the unsupported and

undocumented statement of July 10, 2012, and all of WBD's interesting statements about the

differences between agency adjudications in contested cases and agency rule-makings are
completely irrelevant since Applicant has not been afforded either fair procedure in this matter.””

7 1d at 719,
. ™ Exceutive Director’s Response Brief at 16.

? Texas Mutual Insurance Co. v Vista Comnrunity Medical Center, LLP., 275 S,W.3d 538, 555 {Tex.App.—Austin
2008), : .

% 'TEX Gov'T CODE §§2001.051, 2001.085, 2001.087, 2001.088, and 2001, 141.

! See Railroad Commission of Texas v. WBD Oil & Gas Co., 104 $.W.3d 69 (Tex. 2003).
9
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" V. The Record Supports a Positive Use Determination and Clearly -
Contradicts a Negative Use Determination

| A. HRSGs Qualify as Pollution Control Pmperty Under §11.31

The Apphcant s HRSGs can be defined as pollutmn control property based on the prevention of |

NOx emissions from natural gas use- efficiencies. Under Tax Code §11.31(a), “[a] person is

entitled to an exemptlon from taxation of all or part of real and personal property that the person

~ owns and that is used wholly or partly as a facility, device, or method for the control of air,
- water, or land polIutlon ” (emphasis addcd) The statute defines “a facility, device, or method for
the control of air, water, or land pollutlo

“[a] structure, building, installation excavation machinery, equipment or device,
and any attachment or addition to or reconstruction, replacetnent or improvement
of that property, that is used, constructed, acqmred or installed wholly or partly to
meet or exceed rules or regulations adopted by any environmental protection
~agency of the United States, this. state, or a political subdivision of this state for
the prevention, monitoring, controI, or reduction of air, water, or land pollution;”

In fact, the Executive Director conducted a technical review of 25 HRSG applications and on
May 1, 2008, issued positive use determinations for these applications stating, “[t]his equipment
is considered to be pollution control equipment and was mstallcd to meet or exceed federal or

state regulations.”
B, Environmental Benefit
1. Recegnition of Emission Avoidance as Pollution Control

The Executive Director argues that HRSGs are not used in any way to prevenf, monifor, or
conirol air, water, or land pollution. Specifically, the Executive Director states that a “HRSG
does not remove air contaminants in the manner that a traditional pollution control device does”
and that it has never recognized emission avoidance as pollution control.”> In the Executive
Director’s view, a piece of equipment provides an environmental benefit only if it is used to
rerove air contaminants

However the statute provides that pollution control property 1s used “for the preventlon,
monitoring, control, or reduction of air, water, or land poltution.™> It is true that HRSGs do not
actually remove pollutants from a power plant’s-exhaust stream. The HRSGs pollution control
value is ifs increased thermal efficiency, which when compared to a traditional simple-cycle

turbine unit, reduces the fuel needs for the same power outputs, while resulting in lower air

emissions, It is important to note that the lower fuel consumption associated with increased fuel

conversion efficiency not only reduces NOx emissions, but also reduces criteria pollutants such

as NOx but also reduces emission of hazardous air pollutants, as well as carbon dioxide, which
EPA is currently in the process of regulating under the Federal Clean Air Act.

* Executive Director Response Brief at 8.
* Tex. TAX CODE §11.31(b).
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The U.S. Environmental Protection Agency (“EPA™ rccognizes the use of energy efficiency as a
measure of pollution control and/or pollution prevention™ and at least one other state using this
method as part of their tax exemption programs.* Furthermore, many of the New Source
Performance Standards (“NSPS”),- which the TCEQ has incorporated into its own rules, use
efficiency a5 a measure of compliance. If the installation of a HRSG allows a facility to meet its
federal and state required emission performance standard, then by definition, the HRSG would
be equipment that controls emissions. : :

2. . Empirical Data Demonstrating Emissions Reductions Due to Use of HRSG

The Executive Director argues that the Applicants avoided emission argument is inadequate
because it requires a comparison between a combined-cycle unit and a hypothetical alternative
unit: The Executive Director goes on to state that “No Applicant has provided sufficient
information as-to why these hypothetical comparisons should be done, not have they provided
why: the single-cycle plant or boiler are appropriate. comparisons,”® . co '

As a threshold matter, as discussed above, the clear Janguage and structure of §11.31(k-m)
assume the pollution control benefits of HRSGs. So, the information the Executive Director
complains about being missing is simply not required.3 7

. Moreover, Applicant’s appeal brief in Attachment D includes the very information the Executive
Director seems to be looking for, That attachment contains monitoring data from the Barney
Davis Power Plant during both pre- and post- repowering of that plant, The Affidavit of Mark
Shepherd which is attached furthér describes that data and contains a chart setting out the
emissions data from the facility prior to the installation of a HRSG as well as emissions data
after the installation and re-powering of the facility. This data confirms the assumptions
regarding the air emissions reductions per pound of fossil fuel use.*®

~ . The Executive Director does, however, acknowledge that HB 3732 provided for an expedited
review ‘of applications for cquipment listed in §11.31(k) that cxempted applicants from
submitting information regarding the anticipated environmental benefit. The fact that the
Legislature removed the requirement o submit information regarding the environmental benefit
for those applications under §11.31(k) is of critical importance. Not only did the Legislature
consider the items listed in §11.31(k) as eguipment “for the control of air, water, or land
.-pollution,” but it determined that no information was. required regarding the environmental

* See Memorandum from Brian McLean, Director of Office of Atmospheric Programs and Stephen Page, Director
of Office of Air Quality Planning and Standards, Guidance on SIP Credits Jor Emission Reduetions from Electric-
Sector Energy Efficiency and Renewable -Energy Measures, August 5, 2004, stating, “Energy efficiency ...
inherently prevent[s] pollution from occurring.” (See Attactiment 3). ‘

% See Ohio Revised Code, Section 5707.20(0)-(K) (“Thermal Efficiency Improvement” and “Thermal Efficiency
[mprovement Facility”), which qualifies HRSGs as an “Exempt Facility” under § 5707.20(E), which is eligible for
an “exempt facility certificate” under § 5707.21. (Sec Attachment 4), '

% Executive Director Response Briefat 8. ' '

7 See 11.31(m) indicating that applicants for items listed in §11.31(k) are not required to' submit environinental
benefit information.

** Affidavit of Mark Shepherd, Attachment 5.
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bencﬁt of these items because it has already detennmed that these items provxded an
environmental benefit.

The Executive Director states that the removal of the requirement to submit environmental
- benefit information puts the Executive Director in a precarious position in determining whether
an environmental benefit exists.” Actually, in removing this requirement the Legislature
acknowledged that an environmental benefit exists and that the Executive Director did not have
to review this information for these particular applications. Instead of causing a precarious

position for the Executive Director, it merely streamlined the application process for those

-~ applications in which an environmental benefit was known to exist, -

The Executive Director then argues that the Legislature cannot extend a tax exemption beyond
what is provided in the Constitution; and because the Constitution requires that property eligible
for a pollution control property tax exemption must provide an environmental benefit, this
requirement cannot be waived. First, it is not within the Executive Director’s statutory charge or
authority to determine whether the Legislature’s actions comply with the Constifution. Second,
the requirement that property eligible for a pollution control property tax exemption must
provide an environmental benefit has not been waived; the Legislature has already determined
that equipment listed in §11.31(k) provides an environmental benefit. The Legislature merely
left it to the TCEQ’s discretion to determine what the percentage of a posmve use determination
should be.

C. = Method of Pollution Control — TCEQ Precedent, the Attomey General’
Interpretation, and the Legislature’s Directive

As }')rcviously noted, the Executive Director argues that it has never recognized emissions
avoidance as pollution control. This statement is not only patently untrue, but belies the fact that
the Legislature has already determined that IRSGs do control pollution. -

As noted in the Executive Director’s response brief, on May 1, 2008, the Executive Director
issued 100% positive use determinations for 25 HRSGs many of which cited emissions
avoidance as the pollution control provided by HRSGs. While six of those applications were
appealed and are now the subject of an administrative appeal, the remammg 19 applications have
been issued a final 100% positive used determination based on emissions avoidance. The
Executive Director has since stated that all of the 100% positive use determinations for HRSGs
were made in error, but this does not change the fact that the Executive Director and the
Commission has previously recognized emissions avoidance as pollution contral.

Furthcnnore the TCEQ recently adopted a Permit By Rule (PBR) for Natural Gas-Fired
Combined Heat and Power Units.”. In the preamble to the adoption of the Combined Heat and
Power (CHP) PBR, the TCEQ states, “The Commission acknowledges the benefits and
advantages of CHP as a means of providing efficient, reliable, and clean energy.” As part of that
PBR, TCEQ speclﬁcally provided that- the emission limits for stationary natural gas engmes
would be measured in terms of air contaminant emissions per unit of total energy output

¥ 30 TAC §106.513; 37 Tex.Reg. 6037-6049, August 10,2012.
%30 T‘AC §106.513(d).
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HRSGs arc recognized as a typical industrial CHP application. The fact. that the TCEQ
recoguizes the pollution control benefits of this type of equipment in its permitting program
should be given weight when evaluating the Executive Director's .arguments in this case that
similar equipment does not have pollution control benefits.

Furthermore, even if the Executive Director had never actually recognized emissions avoidance
as pollution control, that does not change the fact that HRSGs are specifically listed in §11.31(k)
as equipment “for the control of air, water, or land pollution.”

The Attomey General’s Office, in response to prior TCEQ-requests for guidance regarding
Section 11.31 has made it clear that equipmént can serve as a method of pollution control, while
also serving as production equipment. Applicant cites to Attorney General Opinion JC-0372.
The Executive Director summarily dismisses Applicant’s reliance on this opinion by stating,
“Applicants misinterpret Attorney General Opinion JC-0372.” Merely stating that the Applicant
has misinterpreted the Attorney General opinion does not actually make it so. Furthermore, the
arguments made by the Executive Director that §11.31 only applies to “iraditional” or “add-on”
pollution control devices are directly refuted by the Attorney General’s opinion.

~ Texas Attorney General Opinion JC-0372 (2001) expressly opined to the Chair of the Texas
Natural Resource Conservation Commission that “methods of production” can and do qualify as
~ exempt pollution control property: ' '

“Section 11.31 is broadly written, and we believe its plain meaning is clear, It

embraces any property, real or personal, “that is used wholly or partly as a
facility, device; or method for the control of air, water or land poltution. ., , .,”
(emphasis added). ' '

“Next, we consider whether section 11.31 excludes from its scope pollution-
reducing production equipment. Significantly, the statute applies to property used
“wholly or partly” for pollution control. See id. §11.31(a). To qualify for the
exemption, property must be used “wholly or partly” to meet or exceed
environmental rules. See id. §11.31(b). The term “wholly” cleary refers to
property that is used only for pollufion control, such as an add-on device. See
Mertiam Webster's Collegiate Dictionary 1351 (10th Executive Director. 1993)
(defining “wholly” to mean “to the full or entire extent: ... to the exclusion of
other things”™). The ferm “partly,” however, embraces property that has only some
pollution-control use. See id. at 848 (defining “partly” to mean “in some measure
or ‘degree”). This broad formulation clearly embraces more than just add-on
devices. Furthermore, that statute clearly embraces not. only “facilities” and
“devices” but also “methods” that prevent, monitor, control, or reduce pollution.
“Methods” is an extremely broad term that clearly embraces means of production
designed, at least in part, to reduce pollution, See id. at 732 (defining “method” to
include “a way, technique, or process of or for doing something”)."! '

' ‘Texas Attomey General Opinion JC-0372 (2001) (emphasis added).
13
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This opinion refutes the arguments made by the Executive Director that production equipment
cannot also serve to reduce pollution. It also fundamentally disproves the Exscutive Director
arguments that only “traditional” pollution control equipment or equipment that is “added” to a
facility can quaIify as pollution control property. The HRSGs and Steam Turbines are clearly
used as engineering methods to comply with environmental laws and to control pollution and
therefore quallfy for exemiption under any valid rule or convention of statutory construction.

- Slgmf cant reliance is placed by the Executive Director and OPIC on the Mont Belvieu opinion.
Yet, there are three fundamental differences between the current appeal and the Mont Belvieu
situation that make it clear that it does not support the Executive Director’ s position and in fact,
conﬂlcts with it.

To begin with, the procedural posture of the appeal was ﬁmdamentally different in Mont Belweu
As the Mont Belvien Court emphasized, Mont Belvieu songht “a 100% positive use
determination™ for its brine storage pond system” and it “o;)ted to stand or fall based on a
claimed entitlement to a 100% positive use determination, . .”* That is a very different situation -
than the current appeal where the question is not whether 100% is appropriate, but whether 0% is

“appropriate.

The distinet procedural posture leads to two different burdens of proof. All the TCEQ needed to
demonstrate in Mont Belvieu is whether there was any productive value and then it could contend
that 100% was inappropriate. The Court emphasized that Mont Belvieu acknowledged that its
brine pond system was only “part” of the process by which it produces gas storage services for
“customers and that “subsections within section 11.31 contemplate — indeed require — that if
property is not ‘wholly’ used for pollution control TCEQ will limit any positive use
determination to the proportxon of the property that is.” 48 :

This is much different than the pending appeal where the TCEQ is claiming no pollution control
‘benefit and all production benefit — the reverse of the Mont Belvieu sitvation. The TCEQ can no
more dismiss the pollution control benefi ts of the HRSGs than Mont Belvieu could dismiss the

productive value of its brine ponds.

A third distinguishing factor between Mont Belvieu and the current appeal is that the biine ponds
in that case are not included on the 11.31(k) list like the HRSGs are. Therefore, the legislatively-
established pollution control benefits of the equipment in question were not as clearly _
demonstrated as they are for HRSGs in the current appeal.’

Therefore, read correctly, Mont Belvieu does not support the Executive Director’s position. In
fact, it actvally contradicts it because it makes clear .that the TCEQ is to distinguish the
proportion of the property at issue that is used to control, monitor, prevent or reduce pollution
from the proportion of the property that is used to produce goods or services and the proportion
that is used to control pollution qualifies for-the tax exemption. “ As discussed at Iength above

2 Mont Belvieu Caverns, LLC. Tex. Camm n on Envtl. Quality, No. 03- 11 00442 CV, 2012 WL 3155763 at 10
(Tex. App.—Austin 2012).

B 1d. at 1.
I at 12, - .
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and below, this proposition is clearly established by the statute and recognized in Aﬁorney
General Opinion JC-0372.

As discussed at length above in Section 111, the Legislature’s directive to TCEQ is set out very
clearly in 11.31(k-m). The debate about whether production equipment can also be pollution
control equipment is abruptly ended by the basic fact that many items of production-related
equipment are included on the 11.31(k) list which the statute expressly recognizes as pollution
control equipment. There is plenty of additional evidenced discussed above and below to

support the clear statutory language, but nobody states it more clearly than the author of HB = |

3732 when he stated: .

One of the goals of the legislation this session was fo ensure that TCEQ had the

" authority and direction from the legislature to recognize that pollution conirol
benefits can be derived from the manner in which fuel is prepared and used, and
from increasing the efficiency of certain facilities, By doing so, the amount of fuel
needed and the total amount of pollution emitted can be reduced. Idid not intend,
nor do I support, an interpretation of anything in HB 3732 to prevent electric
generating facilities from receiving exemptions for equipment simply because they
also derive profit from a given piece of. equipment or process. If it reduces
pollution, it qualifies.(emphasis added).* S -

Although Appellant would not attempt to argue that a letter from an individual member
of the legislature is controlling authority regarding legislative intent, the views of the
author of the statute being interpreted are certainly worth considering. This is especially
true in this case given that the Executive Director makes extensive legislative intent
arguments that are in direct contlict with the written views of the bill’s author.

D.. HRSGs are Used to Meet/Exceed New Source Performance Standards (NSPS) for
Electric Generating Facilities - : :

The Executive Director includes a number of arguments in its Response Brief that-attempt to cast
doubt on whether HRSGs are specifically required to be instaliéd by an environmental
regulation, To begin with, the test is not that an environmental regulation specifically calls for a
. specific piece of equipment. Rather, the Constitutional and statutory test is whether. the
equipment is “used, constructed, acquired, or installed wholly or partly to meet or exceed
[environmental] rules or regulations.” There are two phrases that are critical in that test: (1)
“wholly or partly” and (2) “meet or exceed.” : '

By including the phrase “wholly or partly,” the Constitutional Amendment and implementing
legislation make it clear that the equipment nced not have been installed due solely to the
existence of an environmental regulation. Moreover, by including the phrase “meet or exceed,”
the Constitutional Amendment and legislation made it clear that the equipment in question may
be more than the regulation calls for.

% Letter from Rep, Rick Hardcastle to Grace Montgomery, Dcptity Director of Adxﬁinisuative Services at the
TCEQ, August 1, 2007 {Attachment 6) (emphasis added). ’
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. The Executive Director argues different things for different regulations that have applicability to
the power plants impacted by the pending appeals, but the general basis of the Executive
Director’s argument is. that there is not a sufficient nexus between the cited env1ronmental
regulations and the pollution control claimed by the Applicant. '

As an initial matter; it should not go unnoticed that the Executive Director previously thought

that the regulatory citation of the same or similar provisions as relied upon in -the pending
appeals were relied upon by the 25 applications for which the Executive Director previously
_ issued 100% positive use determination. : :

It is also important to note that none of the July 10, 2012 Negative Use determinations claim that
the referenced environmental regulation was inapplicable or insufficient. Instead, the Executive

Director waited until it filed its response brief to this appeal to provide copies of previously -

_prepared “ Application Review Summaries” which summarily state that “the c1tcd regulatlons
do not require the-installation of a heat recovery steam generator or steam turbine. ™ While the
. lack of any legal or technical evaluation is striking, what is even more egregious is the fact that

the Executive Director’s Application Review Summary indicates that the Executive Director

believes that an application for a positive use determivation must cite fo an environmental
regulation that specifically requires the installation of a particular piece of equipment.

As noted above, the controlling statute says nothing of the sort. There is absolutely no

“requirement that before equipment is eligible for a tax exemption as pollution control property,
an environmental regulation must specifically require that a specific piece of equipment be

_ installed. Thus the Executive Director’s “technical evaluation™ completely misconstrues the
statutory requirements and should be granted little weight.

Instead, the Commission must simply ask whether any environmental regulation exists that
Applicant is meeting or exceeding through the use of the cqmpment for which an application for
a use determination was submitted, :

The Executive Director concedes that 40 CFR Paﬁ 60, Subpart KKKK includes an output-based

emission limit on NOx that applies to an entire power plant. Rather than taking the logical step
of acknowledgmg that HRSGs assist and, in fact, are essential to achieving the Subpart KKKK

emission limit, the Executive Director makes a seemingly illogical leap to'the conclusion that -

Subpart KKKK cannot be the qualifying environmental regulation because that Subpart would

not apply until “after an applicant affirmatively decides to build a combined cycle plant.”

Whatever that statement is infended to convey, it does not accurately reflect the regulatory
framework.

" The “Applicability” section of 40 CFR Part 60, Subpart KKKK states “if you are the owner or

operator of a'stationary combustion turbines with a heat input at peak load equal to or greater
than 10.7 gigajoules (10MBtu) per hour, based on the higher heating value of the fuel, which
commenced construction, modification, or reconstruction after February 18, 2005,” your turbine

18 Executive Director’s Application Review Summary for the Barney Daws Power Plant and the ‘Nueccs Bay Power
Plant (Attachment 1 and 2).
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2535050y 5




is subject to this subpart.”47 So, it is clear that this regulation applies to “stationary combustion

turbines” without reference to what type of equipment is installed in conjunction with those
turbines. ' '

Therefore, 40 CFR Part 60, Subpart KKKX: clearly and unambiguously creates an output-based

NOx emission limit that HRSGs are “used, constructed, acquired, or installed wholly or partly to

meet or exceed.” The bottom line is that an output-based emission limit exists and HRSGs help
to meet or exceed those limits. To say that the equipment cannot be exempt, in whole or in part,
because it is not specifically designated by regulation is a misreading of the statute

- VL 'Equal and Uniform Taxation

The Executive Director’s and OPIC’s Responses state that the TCEQ’s prior HRSG exemption
authorizations were in error; that the TCEQ is at liberty to-correct its prior interpretation; and that
any resulting difference in ad valorem tax impact is not in violatiori of the Texas Constitution’s
equal and uniform tax mandate. As a threshold matter, the argument Tequires that the prior
interpretations were incorrect, which they were not, It is next necessary to walk through the
myriad of cases cited in the Response Briefs to better understand what those cases stand for and
what they do not and how they in rio way support the Negative Use determinations in this case.

The Executive Director cites 1756, Inc. vs. Attorney General® for the proposition that “Agencies
may, indeed are expected to, alter and refine their interpretation of what fills such gaps [{in
statutes] through the exercise of their technical expertise . . .» 1756, Inc, is based entirely on
federal administrative law, not Texas, but more importantly, neither the case nor the quote

supports the Executive Director’s position in this case. 1756, Jnc. argued that an Immigration .

and Naturalization Service (“INS”) Ru‘le49 was promulgated improperly, After a thorough
analysis of legislative history supporting the INS’s rule, and expressly finding that “The meaning
of the [underlying federal] statute remains ambiguous after the ‘traditional tools of StatlltO?’
construction’ have been applied,” the 1756 Court upheld the agency’s formally adopted rule.®
The TCEQ has chosen not to comply with the Texas Administrative Procedures Act with respect
to its new position on HRSGs. Leégislative history does not support the agency’s new position,
and §11.31 is not ambiguous as applied to the facts of this case.

Moreover, 1756 requires that an agency bears “the burden of rationally explaining its departure
from its previous interpretation”, which the Executive Director has not even made. an attempt to
do in this case. Finally, while the Executive Director champions federal law seeming to allow
inconsistent agency action, Texas law is to the contrary.

In TGS-NOPEC Geophysical Company vs. Combs, the Supreme Court invaiidatcd the
Comptroller’s interpretation of the applicable statute, noting that her “own administrative
. interpretation of the sourcing statute further contradicts her argument here,” “conflicts with her

“7 40 CFR §60.4305. :
8 1756, Inc. vs. Attorney Geheml'of the United States, 745 F. Supp. 9 (D.Ct. D.C. 1990).
“ 8 C.ER. 214.((D(IXD). ‘
%0 1756 Inc., 145 B, Supp. at p. 15.
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rule regardmg the licensing of software,” and was “inconsistent. 5! The court went on to say that
“an agency’s construction of a statute may be considered only if it is reasonable and not
inconsistent with the statute 2 The Executive Director’s ruling in this case is neither.

The Executive Director cites Flores vs. Employees Retirement System of Texas for the
proposition that “[a]n agency is not bound to follow its decisions in contested cases in the same
way that a court is bound by preceden’c,”s3 provided that the agency gives a reasonable
explanation for apparent inconsistency in agency interpretation. The Flores case involved
allegations by a state employee that the Employee Retirement System of Texas (j) failed to
follow its own prior decisions in denying her certain disability benefits and (ii) “applied a new
policy in the course of her contested case hearing without providing notice before the hearing.™
The Austin Court of Appeals agreed with Ms. Flores:

“We hold that the Board. acted arbitrarily and capriciously by: deciding this

. appeal before it arrived at its ﬂndmgs of fact and conclusions of law, reweighing
adjudicative facts, changing findings of fact and conclusions of law for
unauthorized and unexplained reasons, making findings of fact and conclusions of
law without adequate support in the record, and failing to give notice before the
hearing of its intention not to follow previous decisions and failing to adequately
explain the reasoning for its change in position.”

The Flores case fairly stands for the proposition that agencies may not internally arrive at a new
policy during the course of a contested case and apply it to change.the outcome of the case,
which is what the Executive Director is attempting to do, without providing a reasonable
explanation nor the inconsistency. The Flores case supports the Applicant’s position. '

The actions of the Executive Director in this case are the essence of arbitrary and capricious
agency action and “arbitrary action of an administrative action cannot stand’ "% When those
actions are compared to those of the agency in Flores, and the companion case of Langﬁord V.
Employees Retirement .Sj)stem, “serious due process concerns” are ralscd

The Executlve Director also cites the Austin Court of Appeals decision in First American Title
vs. Strayhorn®® for the position that an agency may change its interpretation of a statutory tax
scheme as long as the new interpretation does not contradict the statute or a formally

promulgated rule, In First American, the Téxas Comptroller formally promulgated a new

version of its Rule 3.831 that impacted the way foreign insurers were required to remit the Texas

3L TGS-NOPEC Geophysical Company vs. Combs, 340 S. W3d 432, 443 (Tex. 2011).

52 Id

" B Flores vs. Employees Retirement System.of Texas, T4 S.W.3d 532, 544 (Tex. App.—Austin 2002) (emphasis
added).

** Flores vs, Employees Retirement System of Texas', 74 8. W3d 532 at 538,

53 Id. at 545.

3 Lewis v. Metropolitan Savings and Loan Association, 550 8. W.2d 11; 16 (Tex. 1977)

51 Langford v. Employees Retirement System, 13 S.W.3d 560, 566 {Tex. App - Austin 2002, pet. denied).

38 First American Title vs. Strayhorn, 169 S.W.3d 298 (Tex. App.—Austin 2005), aff"d by First Amerzcan Title Ins.
Co. vs. Combs, 258 S,W. 627 (Tex. 2008).
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retahatory tax, The Austin Court Appeals expressly found that the new rule did not “impose any
addltlonal restrictions, conditions, or burdens that [were] inconsistent with the [applicable] °
statute.”” The facts in First American are not consistent with this case. In the current case the
Executive Director’s proposed policy change has not been promulgated as a formal rule pursuant .
to the requirements of the Texas Administrativé Procedures Act. In addition, the policy change
is away from a position that is consistent with §11.31 of the Texas Tax Code to one that is

inconsistent™ with it. The First American case supports the Applicant’s position given the facts
in the current case. :

The Executive Director cites Grocers Supply Co. vs. Sharp for the proposition that an agency
can change its interpretation of a statute because the pnor interpretation had not been adopted in
a formal rule. The Grocer Supply Court stated.the issue in the case as follows:

“What is at issue in this case, then, is the Comptroller’s substitution of one
interpretation. of his rule for another, not the Comptroller’s contravention of one
of his rules promulgated under the notice-and-comment procedures of the
Adm1n1strat1ve Procedures Act.”® -

The Grocers Supply Court found that the Texas Comptroller had (i) correctly enforced one
. refund policy from 1965 through sometime in 1984, (it) incorrectly changed the refund policy to
one inconsistent with Texas Supreme Coutt precedent from 1984 through 1993; and (iii) from
1992 to 1997 enforced the new policy without promulgating a new rule on the issue, On these
facts the Court found that the Comptroller should be allowed to con'ect and enforce his policy
interpretation, .

The facts in Grocers Supply are not precedent for the current case. In this case the TCEQ had
prcvmusly interpreted. and enforced §11.31 according to its plain meaning, The Executive
Director is now attempting to change that interpretation, inconsistent with the plain meaning of
the statute and without complying with the Texas Administrative Procedurés Act. Grocers
Supply no longer has any precedential value on the point that an agency can change a policy
interpretation of general apphcabxhty without promulgating a rule, because it is in direct
opposition to the more recent opinion of Combs vs. Entertainment Publications,”® which
deﬁmtlvely holds that a change in a policy interpretation meeting the standards of a rule must to

be promuigated under the Texas Adminisirative Procedures Act. Further, the conclusion of the

Gmcers Supply Court offers some insight into agency attempts to avo1d established rulemaking
procedures

* First American Title Ins. Co. vs. Strayhorn, 169 $,W.3d at 310,

50 page 15 of the Executive Director’s brief cites the following quote: “[Taxpayers] do not acquire a right to pay less
in taxes . . . because a tax policy was incorrectly implemented” as stemming from a page “642,” which would be -
from the Dlssent in the Texas Supreme Cowrt’s First American decision. For clarification and future referem:e, the
quote comes from the Austin Court of Appeals First American decision at page 313,

5! Grocers Supply Co. vs. Sharp, 978 S,W.2d 638 (Tex. App—Austin 1998, pet. denied).
62
Id. at 642,

 Combs v. Entertainment Publications, Inc., 292 S.W.3d 712 (Tex. App.—Austin 2009, no per)
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“In resolving the claims of Grocers Supply in favor of the Comptroller, we should
not be construed as endorsing or approving the mantier in which the Comptroller
has dealt with exemption requests such as that of Grocers Supply. The record
before us does not reflect why the Comptroller fiom time to time varied his
position, particularly in light of the supreme court's straightforward -
pronouncement of legislative intent. These actions do not foster the confidence
and ceﬂmnty in government upon which the people of this State are ¢ntitled to
rely.”™ ‘

None of the cases cited by the Executive Director or OPIC in their equal and uniform tax
arguments involve property taxes. Instead, they deal with changes: (a) from an agency position
found by a court to be inconsistent with 4 statute or binding Texas Supreme Court precedent (b)
to an agency interpretation found by the court to be consistent with a statute or other binding

precedent, The exact opposite pattern is in play here where there is a proposed agency change.

from a position consistent with a statutory directive to one patently inconsistent with it.” If
sustained, the divergent property tax impact violates equal and umform taxation,

The Texas Constitution’s equal and uniform tax® mandate requires that all persons falling within
the same class be taxed alike.® We are fortunate to have a contemporaneous description of the
history and scope of the equal and uniform tax mandate as reported by the Texas Supreme
Couit.”” In 1 Re Nestle; the Court reviewed statutory distinctions drawn between different
. taxpayers under the Texas franchise tax, and confirmed that the Texas legislature may make

distinctions between taxpayers, but that such distinctions  must be supported by more than mere
rational classification.® And, while the Texas Legislature has broad authority to “pursue policy
goals through tax legislation™ 8 ; it must do so only with respect to “goals related to the taxation™
and “must attempt-to gfoup similar things and differentiate dissimilar things,"® The Nestle
decision makes it clear that the equal and uniform tax mandate is more strict with respect to
property taxes: “[t]the Legislature’s authority to make classifications in levying occupation, use
and sales taxes unquestionably is broader than its authority to do so with respect to ad. valorem

taxes,”

If the Executive Director could sustain its incorrect new interpretation of §11.31, then it would
violate the equal and uniform tax mandate as set forth in the Nestle decision, because there is no
reasonable or even rational distinction between HRSGs the TCEQ has authorized 100% property
tax exemptions for and the HRSGs the Executive Director now proposes to issue negative use
determinations.

 Grocers Supply, 978 S.W.2d at 645.
% See TEX. CONST, art. I, § 3; U.S. CONST. amend. XIV, § 1.
% 1d.; ¢iting Sharp v. Caterpillar, Inc., 932 S. W.2d 230, 240 (Tex App—Austin 1996, writ denied) (citing Hurz v,
Cooper, 110 S.W.2d 896, 901 (Tex. 1937)).
%7 In Re Nestle USA, Inc., Cause No. 12-0518 (Tex. Oct. 19, 2012)
©Jd at 19,
® 1d at 20.
*id.
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In Calvert v. McLemore, the Texas Supreme Court reasoned as follows:

“The courts can only interfere . . . when it is made clearly to appear that an
attempted classification has no reasonable basis in the nature of the businesses
" classified, and that the law operates unequally upon subjects between which there
is no real difference to justify the separate treatment of them undertaken by the
Legislature . . . . The statute is plainly a revenue measure. It does not relate in
. any way to the public safety, morals, convenience or general welfare . . . .
[Alnyone who exhibits a motion picture or play at a place other. than a fixed and
regularly established motion picture theater must pay a tax. Another person who
exhibits the same picture or play to a similar audience in an adjoining building of
the same construction escapes payment of the tax merely because he regularly
shows motion pictures in that building. The discrimination is too plain to admit
of argument, and we agree with the trial court that fthe law] is
unconstitutional "' L - :

. Applying McLemore's analysis to this case, there is no reasonable or rational basis for the
* discrimination proposed. The Executive Director’s position operates unequally upon subjects
. between which there is no real difference to justify separate treatment by the legislature. The
. distinction does not relate in any way to the public safety, morals, convenience or general
welfare, and are void under the equal and uniform tax provisions of the Texas Constitution.

VIL Steam Turbines Are Eligible to Receive a Positive Use Determination.

A.  Steam Turbines Meet All of the Applicable Requirements of Pollution’ Control
Property '

To avoid repeating the arguments previously made regarding HRSGs, Applicant will briefly
summarize how steam turbjnes meet the applicable requirements to be considered pollution
control property. Steam turbines are specifically listed in §11.31(k) as equipment “for the
control of air, water, or land pollution.” As previously discussed, these items are not required to .
provide any information regarding their environmental benefit as the Legislature determined
steam turbines are pollution control property and do provide an environmental benefit. Finally,
steam turbines are used in order to meet or exceed the NOx emission limits in 40 CFR.- Subpart
Da. Therefore, steam turbines qualify as pollution control property and the negative use
determination issued by the Executive Director is improper. - . ‘

VIII. Conclusion

The arguments. made by the Executive Director and OPIC are based on misapplications of the
controlling statute, policy concerns outside of the Agency’s purview, and inadequate technical
review, Texas Tax Code §11.31 provides a straightforward roadmiap for how the TCEQ must
process, cvaluate, and resolve applications for use determinations. This process expressly
contemplates that the pollution control aspects of “devices and methods” may also have
productive value and instructs the TCEQ, not to dismiss applications with negative "use

™ Calvert v. McLemore, 358 8.W.2d at 552 (Tex. 1962) (emphasis added).
: N
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determinations, but instead to “acknowledge the legislatively-established pollution control
benefits of items on the 11.31(k) list and then develop a full or partial positive use determination
after factoring in the concurrent pollution control and production benefits of the equipment in
question, : ‘ :

In the instant case, the Executive Director and the General Counsel did not follow the procedural
requirements for processing these applications as laid out in §11.31 and failed to apply a
consistent approach for all similarly situated applications. Again, the question on appeal is not
whether 100% or another specific percentage is appropriate - the Cotniissioners need only
evaluate whether any percentage above zero is appropriate-and, if so, a remand is required. As

set forth fully above, the express language of the statute demands that a percentage above zero be _

recognized so the only legally valid outcome is for the Commission to put things back on the
right track by remanding the applications to the Executive Director to determine what percentage

of a positive use determination is appropriate. The Executive Director has the staff expertise

and tools to do this job. All that we ask that they be instructed to do that job.

Respectfully submi

Michael J,; Nasi

State Bar No. 00791335
Steve Moore

State Bar No. 14377320
Benjamin Rhem '
State Bar No. 24065967

JACKSON WALKER L.L.P.

100 Congress Avenue, Suite 1100
Austin, Texas 78701
512-236-2200

512-236-2002 (Facsimile)
mnasi{@jw.com

ATTORNEYS FOR
TOPAZ POWER GROUP, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of Octobef, 2012, an original and 7,copies of the '
foregoing was filed with the TCEQ Office of the Chief Clerk and w/a}s served by£lectronic mail
or U.S, First Class Mail to the attached mailing list. / '

Michael J. Nasi &
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MAILING LIST
Topaz Power Group, LL.C
TCEQ Docket No. 2012-1559-MIS-U

Daniel Long ‘ Steve Hagle

Robert Martinez ‘ , TCEQ Office of Air, MC 122
Texas Environmental Law Division MC 173 P. 0. Box 13087

P. O, Box 13087 Austin, Texas 78711-3087
Austin, Texas 78711-3087 : . 512/239-2104 Fax 512/239-3341

512/239-0600 Fax 512/239-0606
Amy Swanholm

Chief Appraiser : Blas Coy
Nueces County Appraisal District - , TCEQ Office of Public Interest Counsel
201 North Chaparral MC 103
Corpus Christi, Texas 78401 P, O, Box 13087 _
361/881-9978 Fax 361/887-6138 Austin, Texas 78711-3087 .

o ' 512/239-0600 Fax 512/239-0606
Greg Maxim ’ :
Dennie Decgear , Docket Clerk
Duff & Phelps, LLC > TCEQ Office of Chief Clerk, MC 105
919 Congress Avenue, Suite 1450 P. O. Box 13087
Austin, Texas 78701 "Austin, Texas 78711-3087
512/671-5580 Fax 512/671-5501 512/239-3300 Fax 512/239-331!1
gregory. maxim@duffandphelps.com
dennis.decgar@duffandphelps.com Kyle Lucas

TCEQ Alternative Dispute

Chance Goodin ' Resolution Program, MC 222,
TCEQ Office of Air, MC 206 § P. 0. Box 13087 '
P. O. Box 13087 ' T Austin, Texas 78711-3087

Austin, Texas 78711-3087 - - 512/239-0687 Fax 512/239-4055
512/239-6335 Fax 512/239-6188 .
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Application Review Summary

Application Number: 12210

Company: Topaz Power Group LLC

Facility: Barney Davis Power Plant:

County: Nueces g

Tier: IV

Estimated Cost of Property: $120,879,829.00
Project Reviewer: Ronald Hatlett ‘

Description of Property and Eavironmental Benefit

This project installed two heat recovery steatn generators (HRSGs) and one steam turbine. Use of the
HRSGs and the steam turbine increases the thermal efficlency of the facility, '

Tier Tabie Number: B8

Rule Citation(s) ' .

40 Code of Federal Regulations §60 Subpart RKKK. This subpart establishes perforinance standards
for stationary combustion turbines, 30 Texas Administrative Code §116,110: Control of Air Pollution
by Permits for New Construction or Modificatfons, New Soures Review Permits, Applicability, This
secHon establishes raquirements to obtain g permit to construct, These rules do not require the
installation of heat recovery steam generators or steam turbines, .

Final Determination

A negative determination was issued. The two heat recovery steam generators and the steam turbine
are used for production not pollution control and therefore ate not eligible for tax relief, Rurther, the
cited regulations do not require installation of a heat recovery steam generator or the steam turbine,

Administrative Review

ini ive Revie onelo:

Received Date: 04/23/2008 :
Date Application Was Declared Administratively Complete: 04/25/2008

Eee'Infgrmatjg_I;

Application Fee Paid: Yes S
Does Applicant Have Past Due Fees: No

Technical Review
Technical Review Chronology

Technical Review Start Date: 04/25/2008
Technical Review Completion Date: 07/05/2012

Project Reviewer Date Worle Leagler Date

T e el —— L
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Application Review Smminary

Application Nutmber: 12211
Company: Topaz Power Group LLC
Facility; Nueces Bay Power Plant
County: Nueces

- Tierm IV

Estimated Cost of Property: $121 103,714.00
Project Reviewer: Ronald Hatlett

Description of Property and Environmental Benefit |
This project installed two heat recovery steam generatoxs (HRSGs) and one steam turbme Usa of the
HRSG and the steam turbine increases the thermal efﬁc'.lency of. the facility. ~

* Tier I Table Number: B8

Rule Citation(s)

40 Code of Federal Regulations §60 Subpart KKKK. This subpart establishes performance standards
for stationary combustion turbines, 30 Texas Administrative Code §116.110: Control of Air Pellution
by Permits for New Construction or Modifications, New Source Review Permits, Applicability, This
section establishes requirements to obtain a permit to construct, These rules do not require the
installation of heat recovery steam generators or steam turbines,

Final Determination |
A negative determination wag jssued. The two heat recovery steam. generators and the steam turbine

are used for production not pollution control and therefore not eligible for tax relief. Further, the cited h

- regulations do not require installation of a heat recovery steam generator or steam. turbine,

Admiuvistrative Review

Administrative Review Chronology

Recetved Date: 04/23/2008

Date Application Wag Dec]w:ed Admlmstratlvely Complete' 04/25/2008
Fee Information -

Applcation Fee Paid: Yes
Does Applicant Have Past Due Fees: No

" Techmical Review '
Technical Review Chronology

Technical Review Start Date: 04/ '25/2008
- Technical Review Completion Date: 07/05/2012

Dbl Yitthe 152 - e 7/

- Project Reviewer Date ' Work Leadar Date
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€0 &7, .
S UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

¢ MA
| EVZ% WASHINGTON, D.C. 20460
z
q’ﬁu mmaﬁ\f AU-G -5 A0t
QFFICE QF
- AIR AND RADIATION

MEMORANDUM

SUBJECT:  Guidance on SIP Credits for Emission Reductions from Electric-Sector Energy
- Efficiency and Renewz?ale Energy Measures

. FROM: Brian McLeéan, Dirccics?{” e “’ﬁ <7 o —
' . Office of AtmospHeric Progrzms '/7 ‘
. .
jm — A .
/L/'

Steve Page, Direc-tor \?f’é-“t 72‘:
Office of Air Quality Plaining anid Sfagdards
i

TO: ' Regional Air Division Directors

Attached is a fina) document that provides. guidance to States and local areas on
quantifying and including emission reductions from energy efficiency and renewable energy
measures in State Implementation Plans (SIPs). The guidance has been developed jointly by the
Office of Air Quality Planning and Standards (OAQPS) and the Office of Atmospheric Programs
{OAP), ' : _ .

Energy efficiency and renewable efiergy measures have many benefits, Energy efficiency .
measures reduce electricity consumption and renewable energy can supply energy from non- or
less- polluting sources. These measures can save money, have other economic benefits, reduce
dependence on foreign sources of fuel, increase the reliability of the electricity grid, enhance ‘
energy security, and, most importantly for air quality purposes, reduce air emissions from electric
generating power plants. Energy efficiency and renewable energy inherently prevent pollution
from occurring, Additionally, in many areas, the peak demand for electricity frequently
coincides with periods of poor air quality. It is therefore desirable to encourage and reward
greater application of energy efficiency and renewable energy measures and incorporate the
emission reductions that these measures will acerue into the-air quality planning process.

Please distribute this guidance to your state and local air pollution control agencies,
interested members of the regulated community and the public. An electronic version of this

final guidance can be found at hiip:/fwww.epa.gov/itn/oarpg under “Recent Additions.” If your
staff have any questions regarding this guidance please have them contact Art Diem of OAP at

(202) 343-9340 or David Solomon of OAQPS at (919).541-5375.

Attachment

Internet Addrass (URL) « htip:twww.apa.gov
Recycled/Recyclable » Printed with Vegstsble Ol Based Inks an Recycled Paper {(Minlmum 50% Postconsumar cantent)
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TAX EXEMPTION PROGRAM

Ohio Revised Code (ORC) Sections 5709.20 through 5709.27

5709.20 Definitions )
5709.201 Continuing validity of certificates; transfer of pending applications.

*5709.21 Cerlification procedure -
2709.211 Opinion of EPA director or development director to be abtained prior to issuance of certificate.
5709.212, Application fee. , .

5709.22 Powers and duties of tax commissioner
5709.23 Notice ta applicant and county auditor
5709.24 Appeal .
5709.25 Exemption of pollution control facilities
5709.26 Liability in case of fraud

5709.27 Exemption certificate transfer

§ 5709.20 Definitions.

{A) "Alr contaminant' means particulate matter, dust, fumes, gas, mist, smoke, vapor, or odorous
substances, or any combination thereof, . . '

{B) "Air pollution control facility" means any property designed, constructed, or installed for the primary
purpose of eliminating or reducing the emission of, or ground lavel concentration of, air contaminants
generated at an industrial or commercial plant or site that renders air harmful or inimical to the public
heaith or to property within this state, or such property instafled on or after November 1, 1993, at a
petroleum refinery for the primary purpose of eliminating or reducing substances within fuel that otherwise
would create the emission of air contaminants upon the combustion of fuel.

(C) "Energy conversion” means the conversion of fuel or power usage and consumption from natural gas
to an alternate fuel or power source other than propane, butane, naphtha, or fuel oil; or the conversion of
fuel or power usage and consumption from fuel oil to an alternate fuet or power source other than natural

gas, propane, butane, or naphtha.
(D) "Energy conversion facility” means any additional property or equipment designed, constructed, or

installed after December 31, 1974, for use at an industrial or commercial plant or site for the primary
purpose of energy conversion.

(E) .E'Exemgt facil@" i‘neans- any of the facilities defined in divisioﬁ {B), (D), -{(F), (I, or {L) of this
section for which an exempt facility certificate is isstied pursuant to section 5709.2T or for which a
certificate remains valid under section 5709.201 [5709.20.1] of the Revised Code. ,

(F} "Noise pollution control facility” means any property designed, constructed, or instalfed for use at an
industrial or commercial plant or site for the primary purpose of eliminating or reducing, at that plant or
site, the emission of sound which is harmful or inimical to persons or property, or materially reduces the
quality of the environment, as shall be determined by the director of environmental protection within such

standards for noise pollution control facilities and standards for environmental noise necessary lo protect .

public health and welfare as may be promulgated by the United States environmental protection agency.
In the absence of such United States environmental protection agency standards, the determination shall
be made in accordance with generally accepted current standards of good engineering practice in

environmental noise control.




(G) "Solid waste" means such unwanted residual solld or semi-solid material as results from industrial
operations, including those of public utility companies, and commercial, distribution, research, agricultural,
and community operations, including garbage, combustible or noncombustible, street dirt, and debris.

{H) "Solid waste energy conversion" means the conversion of solid waste into energy and the utilization of
such energy for some useful purpose, : ‘

(1) "Solid waste energy conversion facility" means any property or etquipment designed, constructed, or
installéd after December 31, 1974, for use at an industrial or a commercial plant or site for the primary
purpose of solid waste energy conversion. '

(J) "Thermal efficiency im pent" Imeans the recovery and use of waste heat or waste steam
produced incidental to electric power generation, industrial pracess heat generation, lighting, refrigeration,

or space heating.

{K) “Thermal efficiency im facility"jmeans any property or equipment designed, constructed, or.
installec aiter Uecember 31, 1974, for use at an industrial or a commercial plant or site for the primary
purpose of thermal efficiency improvement, :

(L) “Industrial water pollution controt facility” means. any property designed, constructed, or instafted for
the primary purpose of collecting or conducting industrial waste to a point of disposal or treatment;
reducing, controlling, or eliminating water pollution caused by industrial waste; or reducing, controlling, or
eliminating the discharge into a disposal system of industrial waste or what would be industrial waste if
discharged into the waters of this state. This division applies only to property related to an industrial water
pollution control facility placed into operation or initially capable of operation after December 31, 1965,
and installed pursuant to the approval of the environmental protection agency or any other governmental
agency having authority to approve the installation of industrial water pollution controt facilities. The
definitions in section 8111.01 of the Revised Code, as applicable, apply to the terms used in this division.

(M} Property designed, constructed, instailed, used, or placed in-operation primarily for the safety, heaith,
protection, or benefit, or any combination thereof, of personnel of a business, or primarily for a business's
own benefit, is not an "exempt facility."

HISTORY: 130 v 1304 (Eff 10-14-63); 133 v S 169 (Eff 10-2-69); 136 v H 621 (EFf 11.22-73); 136 v S
498. Eff 1-17-77; 150 v H 95, § 1, eff. 6-26-03. -

§ 5709.201. Continuing validity of certificates; transfef of pending applications.

(A) Except as provided in divisions (C)(4)(a) and {(c) of section 5709.22 and division {F} of seclion
5709.25 of the Revised Code, a certificate issued under section 5709.21, 5709.31, §709.46, or 6111.31 of
the Revised Code that was valid and in effect on the effective date of this section shall continue in effect
subject to the law as it existed before that effective date. Division (C)(4)(b) of section 5709.22 of the
Revised Code does not apply to any certificate issued by the tax commissioner before July 1, 2003,

(B} Any applications pending on the effective date of this section for which a cértificate had not been
issued on or before that effective date under section 6111.31 of the Revised Code shall be transferred to
the tax commissioner for further administering. Sections 5709.20 to 5709.27 of the Revised Code apply to
such pending applications, excluding the requirement of section 5708.212 [5708.21.2] of the Revised
Code that applicants must pay the fee, : : -

(C) For applications pending on the effective date of this section, division (D} of section 5709.26 of the
Revised Code allowing the commissioner to assess any additional tax notwithstanding any other time



N

fitnitations inibosed by law on the denied portion of the applicant's claim applies only to tax periods that
would otherwise be open to assessment on that effective date. '

HISTORY: 150 v H 95, § 1, eff. 6-26-03,

|
® Back to Top

_ \} 5?(59.21 Certification procedure. l

(A) As used in this section:

(1) "Exclusive property" means real and personal property that is installed, used, and necessary for the
operation of an exempt facility, and that is not auxiliary property unless the auxiliary property exempt cost
equals or exceeds eighty-five per cent of the totai cost of the property. '

(2) "Auxiliary property" means personal property installed, used, and neceassary for the operation of an

exempt facility that is also used in other operations of the business other than an exempt facility purpose -

described in section 5709.20 of the Revised Code, "Auxiliary property” does not include property with an
auxiliary property exempt cost that is less than or equal to fifteen per cent of the total cost of such

property, :

{3) "Auxitiary property exempt cost” means the cost of auxiliary property calculated as follows:

{a) If the auxiliary property is used for an exempt facility purpose for discrete periods of time, the exempt

cost shall be determined by the ratio of time the auxiliary property is in use'in such exempt capacity to the

. lotal time it is in use. Division {A){3)(a) of this section does not apply if the property is concurrently used
for an exempt facility purpose and a nonexempt facility purpose.

{b) The applicant has the burden of provling the exempt cost of all auxiliary property not described in
division (A)(3)(a) of this section.

{c} Any cost related to an expansion of the t;.cnimercial'or industrial site that is not related to the operation

of the exempt facility shall not be included as an auxiliary exempt cost under division (A)(3) of this section.

(B) Application for an exempt facility certificate shall be filed with the tax commissioner in such manner
and in such form as prescribed by the tax commissioner . The. application shall contain plans and
- specifications of the property, including all materials incorporated or to be incorporated therein and their
associated costs, and a descriptive list of all equipment acquired or to be acquired by the applicant for the
exempt facility and its associated cost. If the commissioner finds that tha property was designed primarily
as an exempt facility and is suitable and reasonably adequate for such purpose and is intended for such
purpase, the commissioner shall enter a finding and issue a certificate to that effect. The effective date of
- the cedificate shall be the date the application was made for such cerdificate or the date of the
construction of the facility, whichever is earlier . : ‘ :

Nothing in this section shall be construed to extend tha time period to file, to keep the time period to file
open, or supersede the requirement of filing a tax refund or other tax reduction request in the manner and
within the time prescribed by law. :

(C) (1) Except as brovided in division (C}2) of this section, the certificate shall permit tax exemption
pursuant to section §709.25 of the Revised Code only for that portion of such exempt facility that is
exclusive property used for a pumpose enumerated in section 570920 ofthe Revised Code. , o o
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AFFIDAVIT

STATE OF TEXAS | - §
- COUNTY OF NUECES §
BEFORE ME, the undersigned authority, on this day peréonally appeared Mark

Shepherd, known to me as that person, and after being duly sworn, stated under oath the

following:

I. “My name is Mark Shepherd. I am ever twenty-one (21) years of age, am fully
competent to testify and unless expressly stated otherwise, I have personal knowledge of all facts
stated herein, and all such facts are {o the best of my knowledge true and correct.

2. I am the current Director of Environmental, Safety and Health at the Barney
Davis Power Plant (the “Facility”), a 680 MW combined cycle facility, utilizing (2)' Heat
Recovery Steam Generators (“HRSGs”) in the production of clectricity and Jocated in Nueces
County, Texas. I have been in this role at the Facility since 2010. - '

2. I am also the current Director of Environmental, Safety and Health at the Nueces
Bay Power Plant (the “Facility”), a 680 MW combined cycle facility, utilizing six Heat Recovery
Steam Generators (“HRSGs™) in the production of electricity and located in Nueces County,
Texas. I'have been in this role at the.Facility since 2010.

3. I have reviewed the Tier IV Use Determination Applications 07-12210 and 07-
12211 (the “Applications™), prepared and submitted to the TCEQ on March 27, 2008, In these
Applications, a method of recognizing air emiséians (pollution reduction and/or prevention)

reductions due to the Facility’s combined cycle design is outlined. An Output Based Emissions -

Model (the “Model™) in these Applications attempted to recognize and to quantify the NOx
emissions prevention due to the combustion efficiencies inherent in our Facility design.

4.  To calculate the percentage of HRSG equipment deemed to be pollution control
property (“PCP”), an “avoided emissions” approach was used in the Madel. This approach
relied upon thermal output differences between a conventional power generation system and the
combined cycle system at the Facility. By calculating the displacement of emissions associated
with the Facility’s thermal output and subtracting these emissions from a baseline emissions rate,

B556398v.1




a peréén-tagc of the total Facility costs dedicated to PCP functions could be caleulated. The
displaced emissions were emissions that would have been generated by the same thermat output

from a conventional steam power plant. (See Attachments 1 and 2 — A]Splicafcions 07-12210 and
07-12211): 3

5. Finally, the Model multiplies the percentage generated above times the Total
Capital Cost of the Facility to establish the “Capital Cost of NOx Avoidance”. If this cost was
equal to or greater than 100% of the cost of the HRSG, the HRSG was deemed to be 100%

property tax exempt as PCP by the Model. (See Attachments 1 and Attachment 2 — Application
07-12210 and 07-12211) '

6. In general, the assum'ptions in the Output Based Emission Model, and the

prevention of air emissions, as quantified, are in conformance with the expected capabilities and
* historical performance of the F acility.

7. In addition to the theoretical demonstration of pollution prevention due to
cornbined cycle power generation efficiencies in the Model, we have specific empirical Facility
emissions outputs pre- and post- repowering efforts that support the air emissions reductions pcr
pound of fossil fuel use. These emissi‘ons reductions are attached as Attachment 3.

8. FURTHER AFFIANT SAYETH NOT.”

Mark Shepherd

'BEFORE ME, the undersigned authority on this the zfékday of chober, 2012, personally
- appeared Mark Shepherd, who being duly sworn on this oath, deposed and sajd that he has read

the foregoing and that every factual statement made therein is within her knowledge and is true
and correct. : :

L L ery,

£ w C%Eglfggoimnss //,{// ,Z-’;/’//" /,/ ?/; o 7

Mareh 14, 2013

vl T e

otary Public i%df& Yh‘e’:/'ftatc of Texas

8556398wv.1
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QOE o1 13210

TExAS COMMISSION ON ENVIRONMENTAL QUALITY, ~
APPLICATION FOR USED ETERMINATION
FOR POLLUTION CONTROL PROPERT Y

: kssigance in completing this fom
refer to the TCED guidelines document, Preperty Tae Exemptions for Pollistin Controf Properiy, ra woll 53 30 TAC $17, rules goveming this
progran. For sdditimal assigance pleess contact the Tax Rellef for Pollwtkon Control Property Progran at (512} 383100, The spplication

should be completsd end malled, along wih x complete copy md sppropriste foe, t0: TCEQ MC214, C;a)ﬁurx?.‘)fft:p, P.0. Box 13088, Austin,

Texns 78711-3088, )
1. GENERAL INFORMATION :
A, What is the type of ownership of this facility? -
O Corporation L] Sole Proprietor
8 Partnership 0, Utility

(I Limited Partnership O Other
' B. Size of company: Number of Employees

B1t099 1,000 to 1,999
100 t0 499 02,0000 4,999 :
1500 to 999 £3 5,000 or more '
C. Business Description: Electricity Manufacturing (SIC 49i1)
- 2. TYPE OF APPLICATION ' ,
CI' Tier I $150 Application Fee (J Tier X $2,500 Application Fee

43 Tler HS1,000 Application Fee & Tier IV $500 Application Fee

NOTE: Enclose a check, money order to the TCEQ, or a copy of the ePay receipt
along with thé applicaton to cover the reguired fee, : :

3. NAME OF APPLICANT
A. Company Name: Topaz Power Group LLC . .
B. Mailing Address (Street or P.0. Box): 2705 Beo Caves Road Suite 340
C. C?ty, State, ZIP: _Austin, TX 78746

4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of facility; Bamey Davis - .
B. Type of Mfg Process or Service: Electricity Manufacturing (SIC 4911)
C. Street Address: 4301 Waldron Rd :
D. City, State, ZIP: Corpus Christi, TX 78418 .
E. Tracking Number Assigned by Applicant: DPBameyDavis B

F. Customer Number or Regulated Entity Number: N/A

3. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERW
A. Name of Appraisal District; Nueces . P
B. Appraisal District Account Number:  TED/N, ew for 2008

t
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* 6. CONTACT NAME (must be provided) ;

A. Company/Organization Name: Duff and Phelps LLC
B. Name of Individual to Contact: Greg Maxim i

C. Mailing Address: 919 Congress Ave.  Suite 1450

D. City, State, ZIP: : Austin, TX 78701 _
E. Telephone number and fax number:  (512) 671-5580 Fax (512) 671-5501
F. E-Mail address (if available): gregory.maxim@duffandphelps.com

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8, Each item is detailed with the proper statute, regulation,
or environmental regulatory provision, . ;

8. DESCRIPTION OF PROPERTY :
Background

The Bamcy Davis Power Station is located in Nueces County, Texas on the south
side of the City of Corpus Christi, The plant hes approximately 1,992 acres of land
between the Laguna Madre and Oso Creek. Barney Davis contains two intermediate
‘natural gas-fired steam-generating units that were placed in-servicg in 1974 (Unit 1 -
- 335 MW) and 1976 (Unit 2 - 347 MW), respectively. The units, which were
designed for base load operation, arc presently being shuttered in place, As part of
the Barney Davis repowering initiative, Topaz will be adding two new GE 7FA
combustion turbines and two Heat Recovery Steam Generators (HRSG). With the
additional re-tooling of the existing steam turbine, a total of 630 MW generating

capacity will go ontine in 2009, :

Overyiew of Combined Cycle Technolopgy f

]

The Facility is a combined-cycle gas turbine power plant consisting of gas
Combustion Turbines ("CTs") equipped with heat recovery steam generators to

-+ capture heat from the gas turbine exhaust. Steam produced in the Heat recovery
steam generators powers a steam turbine generator(s) to produce additional electric
power. The use of otherwise wasted heat i the turbine exhaust gas results in higher
plant thermal efficiency compared to other power generation tcchréologics. .
Combined-cycle plants currently entering service can convert over 50% ofthe
chemical energy of natural gas into electricity (HHV basis), Employment of the
Brayton Thermodynamic Cycle (Gas Turbine Cycle) in combination with the
Rankine Thermodynamic Cycle results in the improved efficiency;

- The Rankine cycle is a thermodynamic cycle that converts heat from an external
source into work. In a Rankine cycle, external heat from an outside source is
provided to a fluid in a closed-loop system. This fluid, once pressurized, converts

. the heat into work output using a turbine, The fluid most often uséd in a Rankine
cycle is water (steam) due to its favorable properties, such as nontexic and
unreactive chemistry, abundance, and low cost, as well as its thermodynamic
properties. The thermal efficiency of & Rankine cycle is usually limited by the

. working fluid. Without pressure reaching super critical the temperature range the
Tuxan Ralwt for Bakution Contral Preperty Application o
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Rankine cycle can operate aver js quite small, furbine entry tempefatures are
typically 565°C (the creep limit of stainless steel) and condenser temperatures are
around 30°C, ‘This gives a theoretical Camot efficiency of around 63% compared
with an actual efficiency of 42% for a modern coal-fired power station, This low
turbine entry temperaturs (compared with a gas turbine) is why the Rankine cycle js
often used as a bottom ing cycle in combined cycle gas turbine power stations,

The Brayton cycle is a constant pressure thermodynamic cycle thaf converts heat
from combustion into work, A Brayton engine, as it &pplies to a gas turbine system,
will consist of a fuel or Eas compressor, combustion chamber, and'an expansion

' turbine. Alr is drawn into the compressor, mixed with the fuel, and ignited.. The
resulting work ontput is captured through g pump, cylinder, or turbine, A Brayton
engine forms half of a combined cycle system, which combines with a Rankinas
engine to further increase overall efficiency. Cogeneration Systems typically make

By combining both gas and steam cycles, high input temperatures and low output
temperatures can be achieved. The efficiency of the cycles are additive, becauss
they afe powered by the same fuel source, A combined-cycle plent has a
thermodynamic cycle that Operates between the gas turbine's high firing temperature
and the waste heat temperature from the condensers of the steam cycle, Thig large
range méans that the Carnot efficiency of the cycle is high. The actual efficiency,

- while lower than this {s still higher than that of either plant on its Gwn, The thermal
efficiency of a combined-cycle power plant is the net power outpuj of the plant
divided by the heating value of the fuel. If the plant produces onfy'el ectricity,
efficiencies of up to 59% can be achieved. - : '

A single-train combined-cycle plant consists of one gas tutbine generator, a heat
rocovery steam genorator (HSRG) and n steam turbin Benerator (%1 x 1»
configuration), As an example, an “FA-class” combustion turbine, the most
common technology in use for large corubined-cycle plants within'the state of Texag
and other locations throughout the United States, represents a plant with

approximately 270 megawatts of capacity,

See Figure 1 - Standard Combined-Cycle Configurition, below. |

Bechusc of high thermal efficiency, high reliability, and low air cnjiissior’:s,

Texax Relisl for Pollutisn Conkol Properly Application
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combined-cycle gas turbines have been the new resource of choice for bulk power
generation for well over a decade. Other attractive features mclude significant
operational flexibility, the availability of relatively inexpensive power augmentation
for peak period operation and relatively low carbon dioxide production.

Coocling Tower I~

Condense Exhaust

Electricity---y (=~
Stearm Turbine Stearn

N fuel \Hsai Recovesr

Steat Generator
§

Gas Tuthine

Ganerator ’

Comprezsor ) Turkine

T!ntake Air _ : : o

FIGURE 1 - Standard Combined-Cycle Configuration (1)

As an example, consider a gas turbine cycle that has an efficiency of 40%, which is
a representative value for current Brayton Cycle gas turbines, and the Rankine Cycle
- has an efficiency of 30%. The combined-cycle efficiency would be $8%, which is a
very large increase over either of the two simple cycles. Some representative
efficiencies and power outputs for different cycles ara shown. in Figure 2 —
Comparison of Eﬁiciency and Power Output of Various Power Products, below. -

Texan Rolatfor Potkutlon Controd Propecty Application
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FIGURE, 2 - Comparison of efficiency and power oufput of various
power preducts [Bartol (19971 @ -

Current Regglatm_'_v_ ‘Authority for Qumy!-ngg Emiggjgng

. Innovative power technologies such as combined-cycle technology offer enormons

potential to improve efficiency and enhance the environmental foofprint of power
generation through the reduction and/or provention of air emissions to the o
eavironment, Cutrently, two thirds of the fuel burned to generate slectricity in
traditional fossil-fired steam boilers js lost, Traditional U'S. power generation
facility efficiencies have not increased since the 19503 and more than one fifth of
the U.S. power plants ars niore than 50 years old. In addition, these facilities are the

. leading contributors to U.S. emissions of carbon dioxide, NOx, sulfir dioxide
_("S02"), and other contaminants into the ajr and water. - :

The ability to recognize and regulate the éfﬁﬁiency benefits of pol!uﬁon reduction

CFR part 60, the U.S. EPA revised the NOx emissions limits for steam generating

. untits for which construction, modification, or reconstruction commenced after July

9, 1997 (3). Output-Based regulations are algo exemplified by thdse used in the
U.8. EPA’s NOx Cap and Trado Program for the NOx State Impleinentation Plan

Taxsn Rellaf for Poliution Control Property Applieation
TCEQ-00811 (Rovised Janusy 2008) . .
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{*SIP™) Call of 1998, which uses units of measure such as lb.WIWh generated or Ib
concentration ("ppm"), which relate to the emissions to thc productwo output —
electrical generation of the process.(4) .

The use of innovative technologies such as combined-cycle units reduces fossil fuel
use and leads to multi-media reductions in the environmental impacts of the
production, processing tmnspoﬂahon, and combustion of fossil fuels. In addition,
rcducmg fossil fuel combustion is a pollution prevention measure that reduces
emissions of all products of combustion, not just the target pollutant (currently -

NOx) of a federal regulatory prograr.

Authority to Expand Pollution Control Equipment & Categories in Tms

Under Texas House Bill 3732 (“BB3732") enacted in 2007, Scctlon 11.31 of the
Texas Tax Code is amended to 2dd certain plant equipment and systcms to the
current list of air, water, or land pollution contral devices cxempt from property

taxation in Texas.

Sj:eciﬁcally, the language reads as follows:

SECTION 4. Section 11.31, Tax Code, s amended by adding Subsections (¥, ﬂ) ond (i) to read as

Jollows;

(k) The Texas Commission on Environmental Quality shall adopt riles mabfirhing a nonexclusiva list

af facilliles, devices, or methods for the control af air, water, orland po![uuon. which must Include:

(1) coal cleaning or refining facllities;

() atmaspheric or pressurized and bubbling or clrculating fluidized bed nambut!on Stems and

gasification fiuldiced bed combustion combined-cycls systems; X

(3) ultra-nipereritical pulverized coal bollers;

(4} fTus gat recirculation companents; i

(5) syngas purlfication systems and gas-cleanup units; L

{6) enkunced hat recovery nutems; '

(7) exhaust heat recavery bollers; . .

(8) heat recovery sisam generators; . H

(%) superheaters and evaporaiors; '

{16} enhanced steam turbine systems; . ,3

{11) methariation;

j(;l) coal combustion or gu:;ﬂaatfou byproduct and coproduct handh‘ng, .rromgt, or treatiient
ellitles; .

{13) blomazs coftring storage, dkn-lburlon. and flring systems; X

{14) coal cleaning or drying processas, such as coal drylng/molsture rcducﬂah, air figging

precombustion decarbonization, and coal flow balancing technology; ]

(13} oxyfirel combustion technology, amine or chilled ammania scrubhing, ﬁul or emission

conversion through the 1se of catalysts, enhanced scrubbing technology, mm’iﬂcd combum’an

technology such as chemlcol looping, and cryogenic techwalogy;

(16) if the United Statex Environmantal Protection Agency adopis a jinal ruI: or regulation regulating .

cerban diaxide as a pollutant, property that Is wsed, consiructed, acquired, or Installed whoily or

parily to capture carboin diaxide from an anthropogenic source in thir state mar is gsa!ogicaffy

saquestered In this state;

(17) fuel celis ganarating slectricity using hydrogen derived from coal, blaman. peiroleum coke, or

solid waste; and

{18) any other equipment designed lo prevent, capture, abats, or monitor nl!rdgm oxides, volatile

organte compounds, partlculate mattsr, merciay, carbon monoxide, or any criterla pollutant,

(i) The Texas Cornnlission on Environmental Quality by rule shail update the list adopted under

Subsaction {k} ut least once aviry thrae yaars. An ttem may be removed from the Uizt if the commirsion

finds compalling evidance ta support the conclusion tha! the ifem does not proifde poliution control

benefits.

{m} Notwithstanding the other provisions of this .ucrion. if the facility, dnlcq or method for the

Tuxsa Rallef for Pollutlon Cantral Property Agplication
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contro! of alr, water, or fand polfution described in an application for an exemption under this section
s a faclilty, device, or method included on the His: adopied under Subsection (K, the execuiive director
of the Toxas Commission on En vironmental Quality, not later than the 30th dojy afler the date of
receipt of the information required &y Subsections (e)(3) and (3) and without regard to whather the
Information raquired by Subsection (X1} has been submitted, shall detennine that the Jacllity, device,
or method described in the application iz yred whoily or partly ax o factlity, device, or method  for the
contral of air, water, or land poliutlon end shail take the actions that are reguired by Subsection fd) In
the event such o determination ly made, .

Under the TCEQ's recently u pdated “Tax Relief for Pollution Control Property —
Application Instructions and Equipment end Categories List Eiféctive January
2008”, the Equipment and Categories List - Part B ("ECL Part B")-is a list of the
pollution control property categories adopted and set forth in TTC Sec, 26.045(1).
The taxpayer is to supply a poliution control percentage for the equipment listed jn .
Part B via calculations demonstrating pollution control, prevention and/or
reductions achieved by the listed equipment or systems, '

The following property descriptions outline the environmentsl purpose, including
the anticipated environmental benefit of pellution control additions considered
under the Application Instructions’ ECL Part B that have been constructed and
Placed into use at the Facility as of its placed-In-service date, or instailed subsequent
to in-service sincs 1994: ;

P
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Property l'jescrigﬂ ons B z

Item " Combined-Cycle Gas Turbine Plant Heat Recovery Stmn: Generator
(“HRSG”) and Support Systems Tier IV B-8

40 CFR Part 60 Subpart KKXX - Srandards of Performance jbr Staham
Combustion Turbines -

TAC Rule 116.110 Control of Air Pollution by Permits for New Comtructian or
Modification - New Source Review Permits ;

NOTE: Permits Issued under Texas Clean Air Act's Health & Safety Code Sections 382,011, applies
ta all electric generating unils that emil air contaminants, regardless of size; and It Iy to refiect Best
Avatlable Control Technology (“BACT") for electric generating wnits on an oulput basis in pounds

of NOx per megawatt howr, adjusted to reflect a simple cycle power plant, :

The heat recovery steam generator ("HRSG") found in the Faclhty is a heat

exchanger that recovers heat from a hot gas stream. It produces stéam that can be
uscd in & process or used to drive a sieam turbine. A common apphcauon for an
HRSG is in a combined-cycle power station, where hot exhaust from a gas turbine is_
fed to-an HRSG to generate steam which in turn drives a steam turbine. This :
combination produces electricity in a mors thermally efficient manner than either

the gas turbine or steam turbine alone.

Ttie Facility’s HRSGs consist of three major components: the Evaporator
Superheater, and Economizer. The different components are put together to m:et the
operating requirements of the unit. Modular HRSGs normaily consist of three
sections: an LP (fow pressure) section, a reheat/IP (intermediate pressure) section,

_ and an HP (high pressure) section. The reheat and IP sections are separate circuits
inside the HRSG, The IP steam partly feeds the reheat section. Each section has a
steam drum and an evaporator section where water is converted to steam, This
steam then passes through superheaters to raise the tempera’mrc and pressure past

the saturation point.

Item #2 Steam Turbine and Support Systen':s Tier IV B-10 .

40 CFR Part 60 Subpart KKKK - Standards of Performance for .S‘tattomry
" Combustion Turbines _ !

TAC Rule 116.1 10 Control of Air Pollution by Penmts Jor New C'onstmcnan or
Modification - New Source Review Permits

NOTE: Permits issued under Texas Clean Alr Act's Health & Sqféty Codg Sections 382.011, applies
to all eleciric generallng unitr that em# olr contaminants, regardless of size, and It is fo reflect Best
Available Conirol Technology (“BACT”) for elecirie generating unlis on an outpu.r basis in pounds
of NOx per megawatt hour, adjusted to reflect a simple cycle power plant. ;

The steam turbine(s) found in the Facility operate on the Rankine éycle In

combination with the Brayton cycle, as described above. Steam crested in the

Facility HRSG(s) from waste heat that would have otherwise been: Jost to the

atmosphere enters the steam turbine via a throttle valve, where it powers the turbine
" Texas Ralaf for Poliution Control Prapesty Application .
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and connected generator to make electricity. Use of HRSG/Steam 'Turbine System
combination provides the Facility with an overall efficiency of greater than 50%,

Steam turbine systems similar to the Facility’s have a history of achieving up to
© 95% availability on an annual basis and can operate for more thana year between

shutdown for maintenance and inspections. (5)

Pollution Control Percentage Caleulation: Avoided Emissions Approach

To calculate the percentage of the equipment or category deemed 1fo be pollution

control equipment, the Avoided Emissions approach has been nsed. This approach

relies on thermal output differences bétween a conventional power generation -

system and the combined-cycle system at the Facility. Specifically, the percentage |
is determined by calculating the displacement of emissions associsted with the :
Facility’s thermal output and subtracting these emissions from a. baseline emission !
rate. These displaced emissions are emissions that would have be¢n generated by

the same thermal output from a contventional system, : .

Greater energy efficiency reduces all air contarinant emissions, in,!cluding the
greenhouse gas, carbon dioxide. Higher efficiency processes include combined-
cycle operation and combined heat and power ("CHP") gencration; For electric
generation the energy efficiency of the process expressed in terms of millions of
British thermal units ("MMBTU's") per Megawati-hour. Lower fuel consumption
associated with increased fuel conversion efficiency reduces emissions across the

, board — that is NOx, SOx, particulate matter, hazardous air pollutants, and

%‘" - greenhouse gas emissions such ag COZ. :

In caleulating the percent cxempt for the listed items from the ECL-Part B, we
utilized Qutput-Based NOx allocation method for both power gencration projects
that replaced existing facilities and “Greenfield™ power and heat géneration
facilities, We looked at the various fossil fire] technologies in use foday and chose’
the baseline facility to be a natural gas fuel-fired steam generator, :We benchmarked
this conventional generation to the subject natural gas-fired combined cycle
generator at the Facility, By doing so, we narrowed the heat rate factors as much ag
possible to be tonservative and uniform in modeling. The benchmark heat rate
factor is the following: . o

‘Natural Gas fuel-fired Steam Generator: 10,490 BTU'SkWY,

This baseline heat rate purposely omits other fossil fuel sources in.order to eliminate
impurity type characteristics, which in turn eliminated the NOx emission and cost of
control differences of each fossil fiel and generator type. Comparing the emissions
impact of different energy generation facilities is concise when emjssions are '
measured per unit of usoful energy output, For the purpose of our calculations, we
converted all the energy output to units of MWh (1 MWh = 3.413 MMBTU), and
compared the total emission rate to the bageline facility, .

The comparison steps to calculate the NOx reduction is as follows:

Texas Rellf for Polkition Conlrol Propely Application
TCEQ-00811 (Roviand Januiary 2008} :
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Calenlation (Reference Schedule A) S

Step 1 — Subject Output-Based Limit Calculaiim (Ibs NOx/ MWh)

(Input-based Limit (Ibs NOX/MMBTU)) X (Heat Rate (BtwkWh)) / (1,000, ouo Btu / 1,000 kWh) =
Output: (Ibs NOx/MWh), , .

Step 2 — Subject Output Conversion Calculation (NOx Tons / Year)

{Output (Ibs NOXMWh} X (Unit Design Capacity (MW)) X (Capaclty Fi actor) X ((365 Days) X (24
‘ hrs/day)} /2,000 Ibs = Qutput; (NOx Tons/Yesr) -

Step 3 — Baseline Out,put-Based Limit Calculation (Ibs NOx / MWh)

(Input-based Limit (Ibs NOX/MWH)) X (Heat Rate (Btu/kWh)} 1(1 000,000 Bu /1,000 K'Wh) =
Output: ({bs NOx/MWh) _

Step 4 - Baseline Output Conversion Calculation (NDx Tons / Year)

{Output (lbs NOx/MMBtu) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X
(24 }n‘s/day)) /2,000 lbs = Output: (NOx Tons/Year) !

Step 5— Perccnt NOx Reduction Calcaletion -
{(Output Baseline)sep 4 - {(Output Subject)lyep2 / (Output Sub_]oct) sep2 =0 Roductlon qumt Sub_}oct

Step 6 — Percent Exempt Calculation
(Total Subject Facility Cost) X (% NOx Reductidﬁ) = Capital Cost of NOx Avoidance

Step 7 — Percent Excmpt Calculatmn ‘ - .

Total Cost of NOX Avuidauce J Total Cost of HB 3732 Equipreat =% Fxémpt
w If % Exempt ig greater than 100% HB 3732 Bquipment is 100% Exempt
m If % Exempt is less than 100% then HB 3732 Equlpmcnt is pamally exempt at

the Step 6 calculation.
NOTE: See the attached calcutation sheet for the details regarding Faci lity—apeclf o calculetions and
property tax exemptlon percentage results based upon thess caloulations. i

L
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9. PARTIAL PERCENTAGE CALCULATION
N/A. ;
10. PROPERTY CATEGORIES AND COSTS ‘
‘ See attached Schiedule 10.
11, EMISSION REDUCTION INCENTIVE GRANT | i
Will an apphcation for an Bmxsswn Reduction Incentive Grant be on file for this
property/project: .
[1Yes [X] No
.12. APPLICATION DEFICIENCIES

Afier an initial review of the application, the TCEQ may détermine that the
information pravided with the application is not sufficient to make a use
determination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of written notics.

13. FORMAL REQUEST FOR SIGNATURE

By signing this applmauon, you certify that thas information is true to the best of
your knowledge and beljef.

NAME: &,\ U s ,..__.S'_._ DATE: @M
TITLE: | “Director -

COMPANY: °  Duffand Phelps LLC ;

Under Texas Penal Code, Section 37.10, if you make a false statcnflcnt on this
application, you could receive a jail term of up to one year and a fine up to $2,000, or
a prison term of two to 10 years and a fine of up fo $5,000.

. 14. DELINQUENT -FEE/PENALTY PROTOCOL -
This form will not be processed until all delinquent fees and/or peﬁa}txes owed to the
. TCEQ or the Office of the Attorney General on behalf of the TCEQ are paid in
accordance with the Delinquent Fee and Penalty Protocol. (Effective 9/1/2006)

Taxes Retief for Polkition Control Propenty Application - . , : ' £
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY;
AFPLICATION FOR USED ETERMINATION
FOR POLLUTION CONTROL PROPERTY

The TCEQ hes the respoataibllity 1o dotemmine whether # property is a polltion control propery. A Poraon seeking o e dtermination for
- pollition contml property munt complete the stacied application oe s » copy or similar reprocduction, For sstitance in ompleting this form
referto tha TCEQ puldelines document, Propsrty Tax Exempions for Pollution Conerol Properyy, utwall a8 30 TAC 17, ruley goveming this
progran, For additional assitance pleaso contadt the Tas Relief for Politn Conero) Property Progran o (312) 2353100 The applicaticn

should be competed indimaikd, along wih & compleis copy snd sppropriata fos, Io: TCEQ MC214, Cnhier:pﬁ'u, P.O. Boxt 13088, Autin, .

Texas 7871 1-3088,
1. GENERAL INFORMATION
A. What is the type of ownership of this facility? _
O Corporation - [ Sole Proprietor
6 Partnership O Utility
00 Limited Partnership L] Other
B. Size of company: Number of Employees

M 11099 . 011,000 to 1,999 ,
(1100 to 499 £12,000 t0 4,999 i
1500 to 999 L7 5,000 or more .-
C. Business Description: Electricity Manufacturing (SIC 491 1)
' 2. TYPE OF APPLICATION , §
01 TierX$150 Application Fee ~° O Tier X $2,500 Application Fee

O Tier IT $1,000 Application Fee  '® Tier IV 8500 Appliéation Fee

NOTE: Enclose a check, money order to the TCEQ, or a copy of the ePay receipt
along with the applicaton to cover the requived fee. : ‘ :

3. NAME OF APPLICANT
A, Company Name: Topaz Power Group LLC i
B. Mailing Address (Street or P.O. Bax): 2705 Bee Caves Road Suite 340
C. City, State, ZIP: _Austin, TX 78746
4. PHYSICAL L.OCATION OF PROPERTY REQUESTING A TAX EXEMPTIO_N '
A. Name of fiicility; Nueces Bay ‘ i E
B. Type of Mfg Process or Service: Electricity Manufycturing (SIC 4911)
C, Street Address: 2002 Navigation Blvd . ‘
D. City, State, ZIP: Corpus Christi, TX 78402
E. Tracking Number Assigned by Aﬁplicant: DPNuécesBay B
F. Customer Number or Regulated Entity Number: N/A

t

5. APPRAISAL DISTRICT WITH TAXING A[iTHORITY OVER PROPERTY
A, Name of Appraisal District:  Nueces .
B. Appraisal District Account Number:  TBD/New for 2008

Texus Rl for Pafiution Control Proparty Appiica
TCEQ-00811 (Havisad Janusry 2008) ’
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6. CONTACT NAME (must be provided) .
A, Company/Organization Name: Duff and Phelps LL.C

B. Nenie of Individual to Contact; __Greg Maxim

C. Mailing Address: ‘ 919 Congress Ave.  Stite 1450

D. City, State, ZIP: Austin, TX 78701 .

E. Telephone number and fax number:  (512) 671-5580 Fax (512) 671-5501
F. E-Mgil address (if available): gregory.maxim@duffandphelps.com

.7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
H

Please reference Section 8. Each item is detailed with the proper statute, regulation,
or environmental regulatory provision. :

8. DESCRIPTION OF PROPERTY

Backpround - . oo

The Nueces Bay Power Station is located in Nueces County, Tcxa§ near the City of
Corpus Chrisit. The site currently hasthree generating units which, are presently
mothballed. As part of the Nueces Bay repowering project, the existing turbines
will be removed to meke room for the two new GE 7FA gas turbiries. Heat .
Recovery Steam Generators (HRSG) are being added to provide steam to the steam
turbine, The existing steam turbine is currently undergoing refurbishment and will
be used to drive & new GE steam turbine gencrator resulting in a tétal combined

generating capacity of 680 MW for all the generating units at the Nueces Bay Power

Station. The ficility is expected to be completed by 2009. -

Overview of Combined Cyele Technology

The Facility is a combined-cycle gas turbine power plant consistin!g of gas
Combustion Turbines ("CTs") equipped with heat recovery steam generators to
capture heat from the gas turbine exhaust, Steam produced in the heat recoyery
steam generators powers a steam turbine generator(s) to produce additional electric
power. The use of otherwise wasted heat in the turbine exhaust gas results in higher
plant thermal efficiency compared to other power generation technologies,
Combined-cycle plants currently entering service can convert over 50% of the
chemical energy of natural gas into electricity (FIEV basis), Employment of the -
Brayton Thermodynamic Cycle (Gas Turbine Cycle) in combinatidn with the
Rankine Thermodynamic Cyecle results in the improved efficiency.

The Rankine cycle is a thermodynamic oycle that converts heat from an external
source into work, In a Rankine cycle, external heat from an outside sourcs is
-provided to a fluid in a closed-loop system. This fluid, once pressiwized, converts
the heat into work output using a turbine, The fluid most often used in a Rankine
cycle is water (steam) due to its favorable properties, such as nontéxic and
unreactive chemistry, abundance, and low cost, as well gs its thermodynamic
properties. The thermal efficiency of a Rankine cycle is usually limited by the
working flujd, Without pressure reaching super critical the temperature range the
Rankine cycls can operate over is quite small, turbine entry temperatures are

Tenay Rabaf for Poliution Control Prperty Applicstion
TCEQ-00811 {Reviasd January 2008)
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typically 565°C (the creep limit of stainless steel) and condenser témperatuzes are.
around 30°C. Traditional coal fired and natural gas fired Rankine cycle power
generation planis are limited by the inlet pressures and temperatures of the steam
turbine design and the condenser vactum and temperature, The Rankine cycle can
achieve thermodynamic cycle efficiency (useful work obtained as & percentage of
fuel input) ranging from 33% to 36%. However, if the Rankine cylcle is used in
conjunction with or as the “bottoming” cycle to the Brayton cycle the efficiencies
can be improved as discussed below. This low turbine entry temperature (compared
with a gas turbine) is why the Rankine cycle is often used as a botfoming cyele in

combined cycle gas turbine power stations.

The Brayton cycle is a constant pressure thermodynamic cycle thaﬁ converts heat
from combustion into work. A Brayton engine, as it applies to a gas turbine system,

- will consist of a fuel or gas compressor, combustion chamber, and an expangion
turbine, Air is drawn into the compressor, mixed with the fuel, and ignited. The
resulting work output is captured through & pump, cylinder, or turbine, A Brayton
engine forms half of a combined cycle system, which combines with a Rankine
“engine to further increase overall efficiency. Cogeneration systems typically make

- use of the waste heat from Brayton engines, typically for hot water productionor
space heating. , . . .
By combining both gas and steam cycles, high input temperatures and Tow output
temperatures can be achieved, The efficiency of the cycles are additive, because
they are powered by the same fuel source. A combined-cycle plant has a
thermodynamic cycle that oporates between the gas turbine's high firing temperature
&nd the waste heat temperature from the condensers of the steam cycle. This large
range means that the Carnot efficiency of the cycle is high. The aotal efficiéncy,
while lower than this is still higher than that of either plant on its gwn. The thermal
efficiency of a combined-cycle power plant is the net power output of the plent
divided by the heating value of the fuel, If the plant produces onlyelectricity, -
efficiencics of up to 59% can be achisved, - .

A single-train combined-cycle plant consists of one gas turbine generator, a heat
recovery stcam generator (HSRG) and a steam turbine generator (1 x 17
configuration), As an example, an “FA-class” combustion turbine, the most
common technology in use for large combined-cycle plants within'the state of Texas
and other locations throughout the United States, represents a plant with
approximately 270 megawatts of capacity. ' S

Sce Figure 1 - Standard Combined-Cycle Configuration, below,

It is common to find combined-cycle plants using two or even thres gas turhine
generators and heat recovery steam generators feeding a single, proportionally larger
steam turbine generator, Larger plant sizes result in economies of scale for
construction end operation, and designs using multiple combustior turbines provide

- improved part-load efficiency. A 2x | configuration using FA-cldss technology
will produce about 540 megawatts of capacity at International Organization for

Taxns Falisf for Poliudlon Control Prigerty Application -
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" Standardization ("1S0") conditions. ISO references ambient conditions at 14.7 psia,
59 F, and 60% relative humidity, . '

Because of high thermal efficiency, high reliability, and low air emissions,
combined-cycle gas turbines have been the new resource of choice; for bulk power
generation for well over a decade. Other attractive features include significant
operational flexibility, the availability of relatively inexpensive power augmentation
for peak period operation and relatively low carbon dioxide produ?tion.

Cooling Tower T

‘\Hea{ Racover
Stesm Gensrafor

]

Fleciricity

T Comprassor Turbing i
Tintaks e~ : )

FIGURE 1 - Standard Combined-Cycle Configuration (1)

As an example, consider a gas turbine cycle that has an efficiency of 40%, which is
a representative value for current Brayton Cycle gas turbines, and the Rankine Cycle
_ has an officiency of 30%. The combined-cycle efficiency would be $8%, which is a
very large increase over cither of the two simple oycles. Some representative
efficiencies and power outputs for different cycles are shown in Eigure 2 —
Comparison of Efficiency and Power Output of Various Power Products, below.

Gaz Twbine

Texns Redlet for Pollution Centrol Property Application
TCEQ-00811 (Hevised January 2008) ’ ‘ ,
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FIGURE 2 - Comparison of efficiency and power oufput of various
power products [Bartol (1997)] (2) ,
n latory Authority for Quiput-Based Emission: :'
Innovative power technologies such as cohibined-_-cycle technology offer enormous
potential to improve efficiency. and enhance the environmental fodiprint of power

generation through the reduction and/or prevention of air emissions to the
environment. Currently, two thirds of the firel burned to generatn electricity in
traditional fossil-fired steain boilers is lost. Traditional U.S, pawer generation
facility efficiencies have not increased since the 19505 and more than one fifth of
the U.S. power plants are more than 50 years old, In addition, thege facilities are the
leading contributors to U.S. emissions of carbon dioxide, NOx, sulfur dioxide

("802"), and other contaminants into the air and water,

The ability to recognize and regulate the efficiency benefits of pollution reduction
and/or prevention through the use of combined-cycle technology is schieved
through the use of Output-Based emissions standards, incorporatc@ since September
1998 within the U.S. EPA’s new source performance standards (“NSPS*) for NOx,
from bath new utility boilers and new industrial boilers, Pursuant to section 407(c)
of the Clean Air Act in subpart Da (Electric Utility Steam Gcncratjng Units) and
subpart Db (Industrial-Commercial-Institutional Stean Generating Units) of 40
CFR part 60, the U.S, EPA revised the NOX emissions lmits for steam generating
units for which construction, medification, or reconstruction commenced after July
9, 1997 (3). Output-Based regulations are also exemplified by those used in the
U.S. EPA’s NOx Cap and Trade Program for the NOx State Implementation Plan

Taxas Relie! for Polution Centrol Property Application . .
" TCEQ-00811 {Reviswd Jarxiary 2008) : o
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(“SIP™) Call of 1998, which uses units of measure such as. [b/MWh generated or Ib
concentration {"ppm"); which relate to the emissions to the productwe output -
electrical generation of the process.(4) . ;

The use of innovative technologics such as combined-cycle units reduces fossil fuel
use and leads to multi-media reductions in the environmental impdcts ofthe =
production, processing transportation, and combustion of fossil fircls. In addition,
reducing fossil fiel combustion is a pollution prevention measure that reduces
emissions of all products of combustion, not just the target pol!utant (currcnt]y
NOx) of a federal regulatory program.

Authormr to Expand Pollution Control Egmgment & Categones in Texas

Under Texas House Bill 3732 (“HB3732”) enacted in 2007, Section 11.31 of the
Texas Tax Code js amended to add certain plant equipment and systems to the
current st of air, water, or land pollution control devices exempt, ﬁ'om property
taxation in Texas, . ;

Specifically, the language reads a3 follows:

SECITON 4. Sr.ctfon 11.31, Tax Code, Is amnded by addlng Subsectlons (¥), (1), cmd (i) to raad ar
Jollows:
{%) The Texas Commistion on Enwanmmtal Qualfry shall adop! rules mabil.rh!nx & nonexclusive list
of facilitles, devices, or mathods for the control of air, water, or land pa”uuan? which must inchde:
(1) coal cleaning or rafining facilltles;
2 aimospheric or pressurized and bubbling or cbculaﬂng fidized bed oombm!an syetems and

. gasification fluidized bed combustion combined-cycle systems;
{3} ulira-supercritical pulvarized coal bollers;
'(4) fiu gas recirculotion components;
(3) syngas purification systems and gas-cleamp unils;

* {6) enhanced heat recovery systems;
(7) exhaust heat recovery bailers; :
(8) heat recovery stzam generators; 1
() superheaters and evaporalors; o
(10) enhanced steam turbine iystems; . '
{11) methanailon; H
{12) coal combustion or gasification byproduct and coproduct bana’ﬂug, .uorage, or !raam:ant
facllities; ;
(13) blamewss cofiring storage, disiribatian, and firing xyrtems;
(14) cool eleaning or drying procesies, such as coal drylng/moisture rcdm‘lm. alr jlgging,
precombusiion decarbontzation, and coal flow balancing technology;
(1%) oxp-fuel combustion technology, amine or chifled wnmonia serubbing, ﬁtd or emission
corversion through the use of catalysts, snhancldxcrubbbxg tacknofogy, mody'hd combustion
technolagy such as chemical Joopling, and cryogenlc technology;
(16) [fthe United States Exvironmentol Frotestion Agency adopt o final ruh or regulatlon regulating
carbon dloxide ar a pollutant, property that I used, constructed, acquired, or instailed wholly or
partly o caphure carbion dloxids from an anthropogentc source In this stata that Is geologically
sequesterad Jn this state;
(17) fuel cells generating eleciricley u.rfng hydrogen derived from cml biomas.r. pelrokum coke, or
solid waste; and
(18) any ovther equipment designed {v prevent, capture, abate, pr monltor nltrogm oxldes, volatile
organlc compownds, particulate maiter, nercury, carbon monoxide, or any criteria pollutant, .
() The Texar Commission on Envirortmentad Quallty by rule shall update the Uizt adapted under
Swubsection (&} at leasi once every thres yaars, An ftsm may be renoved from iha {ist if the commission
Jincls compellinig svidence to Suppor! the conchusion that the item does not provide poitution control
benefits.
(m} Notwithstanding the other provislons of this ncn'pn. if the ficitity, dm‘cﬂ. ormethod for the

" Toxns Heliaf for Pollut!un Conlrod Propeity Appilcadion .
TCEQ-00811 (Revised Jancary 2008) . ‘ _
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“control af afr, water, or land pollution described th an apptfmﬂon. Jor an mn;pﬂon under this sectlon

It a facllity, devics, ormethod included on the list adopled under Subsection (&), the exeoutive director
of the Texas Commission on Environmental Quality, not later than the 30th dy afler the date of
receipl of the Information required by Subsections (c)(2} and (1} and withou reguard to whether the
Information requived by Subsection (e)(?) has beent rubmitted, shalt determtina that the facility, device,
or imeihod described in the application is used wholly or partly ax a faciilty, device, or method Jor the
cantrol of air, water, or land pollution and shall take the actions thot are required by Subsection (d} in

the event such a determination i3 mado.

Under the TCEQ’s recently updated “Trx Relief for Polintion Control Property ~ -
Application Instructions and Equipment and Categories List — Effective January
2008", the Equipment and Categories List - Part B ("ECL Part B").is a list of the
pollution control property categories adopted and set forth in TTC Sec. 26.045(0).
The taxpayer is to supply a pollution control percentage for the eqguipment listed in
Part B via calculations demonstrating pollution control, prevention and/or
reductions achieved by the fisted equipment or systems. .

The following property descriptions outline the environmenta] purpose, including
the anticipated environmental benefit of pollution control additfons considerad
under the Application Instructions’ ECL Part B that have been constructed and
placed into use at the Facility as of its placed-in-service date, or ingtalled subsequent
to in-service since 1994; - S

Texas Rellof for Poliution Control Propedy Application

TCEQ-DOe11 (Revired January 2008) .,
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Property Descriptions - i

Xtem #1 Combined-Cycle Gas Turbine Plant Heat Recovery Steam Generator
(“HRSG") and Support Systems Tier IV B-8 i

40 CFR Part 60 Subpart KKXX - Standards of Peifannance Jor St‘adonary
Combustion Turbines

TAC Rule 116.110 Control of Air Pollution by Permits for New Comm:crxon or : ;
Modification - New Source Review Permity ‘

NOTE: Permits Issued under Texas Clean Air dcl’s Health & Safety Code Szctlons 382.011, applies
to all elecitric generating uniis that emit air contaminants, regardless of size, and # Ia 1o reflect Best .
Available Control Technology ("BACT") for eleciric generating units on an oulput basls in pounds :
of NO per megawatt hour, adlusted to reflect a simpie cycle power plant. - : |
The heat recovery steam generator ("HRSG") found in the Facility is 8 heat

exchanger that recovers heat from a hot gas stream. It produces steam that can be

used in a process or used to drive & steam turbine. A common application for an

HRSG is in a combined-cycle power station, where hot exhaust from a gas turbine is

fed to an HRSG to generate steam which in turn drives a steam turbmc This

combination produces electricity in & more thermally efficient maqner than either ,
the gas turbine or steam turbine alone. - . ; i

The Pacility’s HRSGs consist of ﬂn‘cc major components; the Evaporator,
Supetheater, and Economizer. The different components are put together to meet the
operating requirements of the unit. Modular HRSGs rormally consist of three
sections: an LP (low pressure) section, & reheat/IP (intermediate pressure) section,
and an HP (high pressure) section. The reheat and IP sections are separate circuits
inside the HRSG, The IP steam partly feeds the reheat section. Eﬂ,ch section has a
steam drum and an evaporator section where water is converted to steamn, This
steam then passes through superheaters to raise the temperature and pressure past ' i
the saturation pomt. |

Ytem #2 Steam Turbine and Support Systems Tier IV' B-10

40 CFR P{c"’:"f 80 Sﬁb“”ﬂKKKK Staﬂdards GfP:'r’"t‘ﬂ munbu_jur umuurmry
Combustion Turbine.s-

TAC Rule 116.110 Conirol of Air Pollution by Permits for New Construcnan or ' |

Modifieation - New Source Review Permits ! ’ f
- NOTE: Permits issued-under Texas Clean Alr Act" s Health & Sqfety Code Secfions 382,011, appiies
to all electric generating wnlis that emit alr conlaminants, regardless of size, and it is (o refect Best
Avallable Conirol Technology ("BACT”) for eleciric generating units.on an oufput basls in pounds
of NOx per megawatt hour, adjusted to reflect a simpie cycls powsr plant, .
The steam turbine(s) found in the Facility operate on the Rankine ¢yele in
combination with the Brayton cycle, as described above. Steam created in the
Facility HRSG(s) from waste heat that would have otherwiss been: lost to the
atmosphere enters the steam turbine via a throttle valve, where it powers the turbine
Taxas Rellaf for Poliution Control Property Application
TCEG-00811 (Revinnd Ssnuwry 2008) : .
. Nueces Bay - 2002 Navigation Bivd Corpus Ghristl, TX 78402 . Paga Bof 12




s and connected generator to make electricity. Use of HRSG/Steam: Turbine System
' combination provides the Facility with an overall efficiency of greater than 50%.
Steam turbine systems similar to the Facility’s have a history of achieving up to
95% availability on an annual basis and can operate for more than a year between
shutdown. for maintenance and inspections. (5)
ollution Control Percentage Calculation: Avolded Emissfons A roach

To calculate the porcentage of the equipment or category deemed fo be poliution
control equipment, the Avoided Emissions approach has been used. This approach
relies on thermal output differences between a conventional power generation
system and the combined-cycle system at the Facility. Specifically, the percentage
is determined by calculating the displacement of emissions associated with the
Facility’s thermal output and subtracting these emissions from & baseline emission
rate. These displaced emissions are emissions that would have been generated by
the same thermal output from a conventional system., :

Greater energy efficiency reduces all air contaminant emissions, in'cluding the
greenhouse gas, carbon dioxide. Higher efficiency processes include combined-
cycle operdtion and combined heat and power ("CHP") generation; For electric
gencration the energy efficiency of the process expressed in terms of millions of
British thermal units ("MMBTU's") per Megawatt-hour. Lower fuel consumption
associated with increased fuel conversion efficiency reduces emissions across the
board ~ that is NOx, 50x, particulate matter, hazardous air pollutants, and
greenhouse gas emissions such as coz2. . S :

In calculating the percent exempt for the listed items from the ECL-Part B, we -
 utilized Output-Based NOx allocation method for both power generation projects
that replaced existing facilities and “Greenfield™ power and heat generation
facilities, We looked at the various fossil fuel technologies in use today,and chose
the baseline facility to be a natural gas fuel-fired steam.generator. ‘We benchmarked
this oonventim;a! generation to the subject natural gas-fired comhi?xed cycle
generator at the Facility. By doing so, we narrowed the heat rate factors as much as
possible to be conservative and umiform in modeling. The benchniark heat rate

factor is the following:- .
Natural Gas fucl-fired Steam Generator: 10,490 BTU"skcWh

This baseline heat rate purposely omits other fossil fuel sources in ‘order to eliminate:
impurity type characteristics, which in turn eliminated the NOx entission and cost of -
contro} differences of each fossil fuel and generator type. Comparing the emissions
impact of different energy generation facilities is concise when emissions are
measured per unit of useful energy output. For the purpose of our calculations, we
conyverted all the encrgy output to units of MWh (1 MWh = 3.413 MMBTU), and

compared the total emission rate to the baseline facility.

~The comparisan steps to caleulate the NOx reduction is as follows:

Toxnt Hallef for Poilution Control Proparty Applicatian
‘ { TCEQ-00611 (Reviaed Janusry 2008) . ; )
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Calculation (Reference Schedule A

Step 1 — Subject Output-Based Limit Calculation (Ibs NOx / MWh)

(Input-based Limit (Jbs NOx/MMBTU)) X (Heat Rate (Btu/kWh)} / (1,000, 000 Btu/ 1,000 kWh) =
QOutput: (Ibs NOWMWh),

Step 2 ~ Subject Output Conversion Caloulation (NOx Tons / Year) .

{Output (lbs NOx/MWh) X {Unit Design Capacity (MW)) X (Capaclty Factor) X ((3 65 Days) X (24
hrs/day)) /2,000 Ibs = Output; (NOx Tons/Year) C

Step.3 - Baseline Ou'tput—BaScd Limit Calculatlon (Ibs NOx / MWh)

(Input-based Limit (Ibs NOx/MWHh)) X (Heat Rate (Btw'kWh)) /(1,000,000 Btuf 1,000 kWh) =
Output: (1bs NOx/MWh)

Step 4~ Baseline Output Conversion Calculation (NOx Tons / Year)

(Output (1bs NOx/MMBtu) X (Unit Design Capacity (MW)) X {Crpacity Factor) X ({365 Days) X
(24 hrs/day))/ 2,000 Ibs = Output (NOx Tons/Year) - ,

Step 5 ~ Percent NOx Reduction Calculation

((Output Baseline)yuy 4 - (Output Subject)usa / (Output Subject) supz = % Rcéiuction Output Subject
Step 6— Peﬁ:ent Exempt Calculation .
(Total Subject Facility Cost) X (% NOx Reduction) = Capital Cost of NOx Avjioidancc

. Step 7 — Percent Exemf:t Calculation .

Total Cost of NOx Avoidunce / Total Cost of HB 3732 Equipment = % Exémpt
W If % Exempt is greater than 100% HB 3732 Equipment is 100% Exempt

m 1% Exempt is less than 100% then HIB 3732 Equipment is Darhally exempt at
the Step 6 calculation,

NOTE: See the attnched calculation sheet for the details regarding Fncillty-spemﬁu calenlations and
property tax oxempnnn perceniage results based upon these caleulations,

Texas Rnkie! for Polution Conirel Prapedy Application
TCEQ-00811 {Revisnd Janusry 2008) . .
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9. PARTIAY PERCENTAGE CALCULATION

N/A.
10. PROPERTY CATEGORIES AND COSTS
See attached Schedule 10,
11. EMISSION REDUCTION INCENTIVE GRANT

Will an application for an Emission Reduction Incentive Grant be on ﬁlc for this
property/project: ‘

[1Yes [X]No -
12. APPLICATION DEFICIENCIES ‘
After an initial review of the application, the TCEQ may determiné that the
information provided with the application is not sufficiént to make a use
determination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of written notlce

13. FORMAL REQUEST FOR SIGNATURE

By signing this application, you certify that this mformauon Is true to the best of
your knowledge and belief, ]

———

s, FPE T 0w poalzocs €
TITLE: . Wor 2 : . |

COMPANY: Duif and Phelps L1.C

Under Texas Penal Code, Section 37.10, if you make & false statement on this
application, you could receive a jail term of up to one year and a fine up to $2,000, or
- a prison term of two to 10 years and a fine of up to $5,000, :

14. DELINQUENT FEE/PENALTY PROTOCOL

This form will not be processed until all de]mquent fees and/or pcnaltws owed to the
TCEQ or the Office of the Attorney General on behaif of the TCEQ ate paid in
accordance with the Delinquent Fee and Penalty Protocol. (Bffective 9/1/2006)

Texhs Rolist for Poikition Conirol Proparly Applicstion
TCEQ-D0011 (Revisad Janusry 2008) ©
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Ricaagn Fi “"Rick" Harvcagriz
. | ROUSE Q¥ REFRESENTATIVES
Navember 1, 20607 ¥ ‘ Via Facsimila
‘ Z 5, A
Ms. Kristin Smifh | ) : E i Al
. Officaof Legpk Services, MC 205 © - . f R
Texas Commission on Bovironmental Quiglity Uk 2 SEY.

12100 Patk 35 Citcle

LUy

ot 2o 22

- Austin TX 78753 | 2% ;
- . . % ‘ M
Re:  Ryle Project Number 2007-045:17-A% EF -
| - N i
Dear Ms. Smith; : . . " ey .'J

1 am writing to provide my camemen(y a e proptived TCEQ fules in the above-reférenced rulo
docket which, in pert, javalvas fhe 1 {mantatiat} of HP 3732, As the author of HB 3732, |
suppert tho sules as proposed fn the . gthber 3, 20007, Texas Register and commend the TCEQ
staff on a job well doma m implementing the lgiter pod intent of the Prop, 2 program and the - -
changes to that program passed by HE 3‘% ) . .

Attached are twp letfers that 1 hays vpreviously writtenn thet rélate to issnes still under
consideration jh your ilginaking, The firt lettey CAttachment 1) wag sent to the TCEQ staff and

. Commissioners on August 1, 2007, i offer fa addtesy some guestions that had been rajsed at
that time regarding the intended scapa nfd dpploability of HE 3732. Since that time, sonia
additional quegtions have been aged o fUrially posed in both the preamble to the proposed
ks and in an opinion request flise wai subinittgd by the TCEQ Chairman to the Attorney
Uenctal of Texas, The secand Jettor (Astachmens 3 was sent to the Attorney General on October

31,2007, in responso tg the TCREQ Chai’q_tfm"a aphifonrequest.
Together, the twe attached !eiters rofléof 2y views gn several of the lssues that are still before

the Commission in this ralemaking ang Tinelndte the pomments made in thogs letters in this letter
by refet@nce to avoeid repetition, . '

Again, I appr eciate your efforts to timef Impiymémﬁs 3732 and, £ 1 can be of any assista'ncu '
. to you, please don't hesitate to contact theg : .

.. Sinceﬂﬂly, . ‘ ) .'- 1

Rgprasantauva Rick Hardeastls

, RE/mw .
3 3
QARITOL OFFICE: - ' S . : : g FiCR:
PO, Box 2910 . . . D'I9.;(rlt ﬁrhwgpﬁ‘gxr
Austed, TX 78768-20{0 . . ’ . . Vxuow, TX 75384

(512) 463.0526 ) . Lo L (940) 553-3425

11/01/07 THU 16:43 [TI/RX.NO 5238)
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Ricray Fa, ©

éi” Harncastiz
HOUSH O REPHEENIATIVES
| . AFTACHNENT 4
- cAugustl, 2007 o
:Ms'. Graee Montgomeéry Fenlknet

Deptty Dirgetor, Adminigtrative Siirvized Lo S -
:Txas Commission on Epvironmentaf Quility

P.0. Box 13087 ’ ’

‘Angtin, TX 7'871'!.-3087

' Ms Faalimer,

:It hag coma to my attentign that Mestions Have arisen sbout the legislative intent of
Seetion 4 of HB 3732 which amehds Sedtion 11.53 of the Tax Code (commonly raferred
to ag the "Prop. 2" or the "polfytiap toncel Jroperty* tax exemption). As the House
author of the bill, 1 have a faw things I woult lfke to clasify Togarding the intent and
seapa of that part of the bill, . : . T o

The reason I filed HB 3732 waa to Befp ensorefial Tuxaa continues to maintain and build
pawer plants that arp as glean 44 podsrsls, bat 541 sapable of using a diverse range of
affordable feedstocks such as col, hipmigsy, petraleam coke, and solid waste, Helping
clectricity remain affordabile is s ihpagtant dypect of the bill along with the obvious
envirostmental profection goals of i bills With et overall intent in mind, we focused
the equipment list contalued in Sectiofs 4md ¥ 6T thebill on eleiric gengration projects.

1B 3732 clagfies, buf does hot alter, e TORQY witderlylng legal authority ynder the
Brop. 2 progemm, While 1 wes forked b oltpteiy generation in fiiing HB 3732, I amm
»awmrg that TCEQ as always had the uwitierity’(glace 1994) under the Prop. 2 program to
add iterns ta the predetermined equipient list (REL), inciuding equipment that resembles
equipinent {neluded on the HY 3732 it 4t % yed in indngtrieg other than the electric
generation Industty, Tt was hot gyl intent tn Aljér that authority with this legislation.
Nor does this legislation change tim fundumental requirement of the Prop. 2 program -
that equipment needs to contrpd npitaflen, in whole or in part, in order to be eligible for a
full or partial sxemption. . e
i : ‘
i ' =
Ausrm, TX 78768-2010 -

: - . Wirron, TX 75184
 (513) 463-0526; _ . (840} 5533823

N !
1 L]
«

11/¢1/07 THU 15:43 [TX/RXI NO 5236)
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Al gXirenq exempls of a patentigl m{aﬂ‘{! ! qit;a!;ﬁn would ¥e 4o ipterpret item No. 1 on -
e st {“conl. clparding or refiing faalitas® a9 an exeroption for ap entire oil refipery, -
Such gn interpretatign, iy efitirsly wifzdutmmfgl,vﬁh fhe wontaxt of the statute and fHas in

| the face ofthe bi's ndamiental. pefost " im “refining” ward was added to the bill to
'| elarity that, in addition to ooyt shiaming, jtﬁiu 1Y wWould encourage folks to “réfine™ coal

h.‘fm #auted the dartgunga in the bill,

W made it glear Jn. the legistatioh thale ﬁ]gﬂalwﬁi ot exclusive apd ingluded a general
pravision (i¥em.to, 18) whigh [ &ﬁmﬂaﬂgﬁg{w fhe TCEQ diveretion ty add additional
te¢hriologips when supp’lemeﬁﬂng theli Tl 1ty th futars as they see fit. This provision
;h?g\aﬂd not'be interptsted ag vastly; qagpgr;ﬂﬁla;:;g he ﬁ;ndamcntal purpose end scope of HB

[
] LR

Fetiony the Sume Battipment T [ .
LI . o Lok oAt .
1 undecstand that thete Inis historjestly hed: i lefihto about whether and to what extent .
peflution. coniro) fa sxemiptions odfh bl alliiwed for eqtipment that might also be
ko bvest fn froduoiton, T am alsy avdta Db delinto that hag exjsted when 4 facility has
Qut 4 Way 1o solf, ag 4 mroduct inpteraly that acoumulate within a paliution
contrg) devicy (a.g, fly ash), Lo pf ;ﬂj} S8R ¥ tlte legislation this session was to

eapsiro that TCEQ Yed the wnhority nd dieution from the legislatuee to recognize that
ollutfoh contro] hinefits can ba déniyed from, ther manner In which foel is prepared and

#d, and fram inoreasing the eHibletioy of doffaif Yacilitior, By dping sa, the amiount of

: needod ahd the total amoynt of molkition: émifted can be reduced. I did not intend,
ar do I support, an taterpretation of ainyfhitugin HE 3732 to prevent eleptric genersting
bilities fivim reveivitig exemptions far ififiptmentimply becanso they also detive profit
B gven Rigce af pquippitent e ieds T [t vatones pollution, it qualifies, :

T, i.“' :»'ll' -:1:1'. .l'_'- ) . .
1.0 awars titat some of the Hems b The MEF 3733 Tiet Includg entirg genesation provesses
"fuidized bed combushiog Systeths? g Syttrespperoritical pplverized ¢oal boilars”
ehioh wer incjuded For the rasii sk ghilia - the masiner 4n which the fugl is used
alpg redudte potfytion. Cansistepf with.h Jaceds put in Elaca by HB 3121 i 2001, if
GEQ recelves dacumentation Justifslag thet aw fhan 100% of an éxemption should be
suted o such grocesses, we days Al &ﬁf the TCEQ discretion under the BiNl to.
Palude andtem o the PEL, Rt fags 100%, Iiinderstand that the TCEQ's initial plan
1o assuige 4 100% exendptiorn mied '&g;:'mmmﬂm establishes a légitimate basis fora.
" [Raer phreentage. 1 suppott that appray bﬁmaa; Hgain, the goal of the legislation is to
T Teduge poliution. ' Co : ) ‘ '
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Desr Genera] Abbott;

TNRCC-INTER GOVT RELATIO Foos

LAL/91L01, 18158 FAX, 542 238 333 TO: 92393335 P.507
Ricaarp L "Rye! Harocastre |
ROUSE OF REPRESENTATIVES
ATTACHMENT 2
S © Qitaber 31, 2007
Thp Honorable Creg Abbatt | -
Atfoniey Generst] - ' CARIL I N
Stafe of Texas
P.Q. Box 12548
Aulitiz, Texas 18711 N

Altortiey General Opinion Rirquesk (% ﬂ&éi-ﬂﬁj for.inl*emrotation of the intent of H.B,
3732, 80th Rogular Ssssjon, Teong Loglstotyine . '

This letter s being submitied e tespmay it rodjest o an atforney genoral opinion submitted
by Buddy Gargin, Chalrman, Texas (ontmigeion €n. Bpvironmental Quality ("TCEQ") roganding

the legislative intent of 1B
diring the 80" Uggislames,

‘Th

for pollntion contral, The

- 3732, whiols Y wirthersd sud Senator Averitt sponsored in the Senate

purpose of H.B, 3732 was tor emabur’v&fgd' the éqfiﬁfméﬁon of advanced clean energy projects
(“ACEPs™ to meet the growing detnangd !

foEelectielty in Texas as well ag ihcreasing demands
Inotntivey inelule grats, loans; tax exemptions and a streamiined

perTiilling process, The bill' also alarifed Grent daw ragarding polfution control property
exemnptions and ensures that new i

Power plants reccive expedited determinations for

cextsin pategories of potlution GRhtiel equipntens, e

The|question submijtted by

Clutrnin Qdreby {8 Whetlier “FLB, 3732 and ita legidlative histary,

- limits the TCEQ's rule implementation 9F §11.31(K) [and §26.045(8)] of the Texas Tax Code 1y
pollution cantro| Properey associated with aidvaeed clean. energy projects, as defined in Texas

Health and Safety Code, §382,0037" .

It w43 not and is ot my intent a3 the auffior of thabill to limit equiprment el igible for a property

tax gxemption under §11.31

(k3 (or the opitenonding shange in §26.045(6) ) of the Tax Coe £ _

adv: ;_ad cle_zan energy projects. In 4dd¥fion, T am coufident you will not find anything in the
legisfative history to support that intéigrotation, In et all indicators of intent are quite the’
oppagits. Sinee it will take sayara] vears to bixig ACEPs ontine, wa wanted to encourage current

power plants to continye ins

CADMTOL OFFICE:
PO, Bax 2910
Aukri, TX 787482910
(512) 463-0526

telling palton namtraf sapipment,

- DISTRICT OFFICE:
A ) 1930 Faxint Sty

, N Vranon, TX 76384
(940) 553.1825

11/01/07 THO 15:43 iTX/RX NO 52381
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Y hﬂﬂ ”'lﬂl(# pmﬂd&d ﬂ]i_g bnnkgtm;j;d‘{.";, !_.:l. N i . .
{ this nionstE o ko give you some cqatext on why the sratute
was-draftelt the way it wég, 1 gnderiting yﬂﬂﬂﬂﬁjgﬁ:@i{l focus primarily an tho aripmblyuous

Finvimd commen mashing dh the prespmpinitiat s legtslanure : -
. ; "o gislature intepded thi plain meaning of

;E tﬁ&rgih i};ﬂ;ﬁ;:{:l% 'Zve Ve ;aQil;!xam I!fhf;'ﬁzﬁglﬁhfr?’ﬁ tiveeht fiom the lanpua e it used in the
Nl ktradedts wigtters Bordh-datent fhe statute tstafe’,., t
I f‘“‘"".]"-“rfﬂr?/on?yi:i’astnmta.ismhhguapsﬁn:-fml ha statyte does not state’,.. [w]e look te

B Statuts iy not mbiguoys Sﬁﬁéﬁ iﬁﬁﬁﬁ’&&tm that the '**1‘; io
s, - dsotign 11810k %as Cammission on
"i?c;“!ff;_mtfl Quality Sall udopr vles stabIianiie ponsxslusiveJisk of facilifes, deviees, or
‘ m[‘; fxrnlhf? jbhb:bl of ajr, waterok lindiyufiifon, which must include.. .fa list of I8 types
“ 'gn.t‘;m : fi&“;?{,; ofs lﬁmway tgtiuéggfhm;%utg mh:]ad in Opipidn No. GA-0203, “{wle
_ ng ot PRSI 8 AR A% besh chosen for a parteulhy' purpose.™ The
y f;g‘;f“ i3 180 frae, ff the tegislabirs chiopstd AWt e & pactioulat werd de phrase, it fs for a

- . . .; "_', - N . . .

Ty Srafting $11.3 1LY (and tho corttapnising! idhadin 826.04300) oF the Tax Codo, if the
]11 fﬂ:;;tra \:'aqu ko Hrjit s aﬁpllcaﬁgsn«'fb'?“ﬁ inflionfonttol equipmient for ACEP, we could
ko fﬂf Ed tha TQEQ 4o adopt roley stiblishin Fnenetolugive lisk of facilties, devices, or
rhibuts ot ‘“f sonteof of ey, witsr o Snd ﬁ#&gﬁm assoclated with advanced clean energy

" Wodld not, Tawsver, rhidoset use tibse Yords, and we d1d not tie it in some ather

way to the definition OFAGHERy. .'I*hf_s wadi dedidnt, ”

N P ' : Yiooat ’
| ;? Fraat, the leglalatied purposely wses tha watd "oriseingive,” whisk mieans it did not want to

5P B0, Unmestsary Hrnitations og ﬂm‘-ﬁmﬂmﬁ gntipmeat provided ap exemption under this
definllion opnined in §15.31(6) adopted by the 73"

sepHan of the Code ag fong ag it met the
el Py : ;
Taturat Attomey Gerral Optsion Mo, LVeA8 Bay “(a] statute is presumed to have been

&h

pes. + . L} ! F} % h
4w priot & the 80™ Lcﬁiali;l;_ui‘? Cﬂd,plgq f?mft_l, ¢ t&x oxemptiong ufider this seetion. to.
existing definition would apply,_-? Ilf_i‘l.lm_:.iﬂn ! '!,suy;sgq_ﬁmf ¢kJ, the Jegislature undmtgad that the
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JACKSON WALKER L.L.P. Michael J. Nasi
——— Iy © (512) 236-2216 (Dircot Dial)
ATTORNEYS & COUNSELORS (512) 391-2194 (Direct Fax)
Email: mnasi@jw.com
June 24, 2013

Via Hand Delivery

Mr. Chance Goodin :

Team Leader, Stationary Sources Programs
Air Quality Division

TCEQ

Building C, 3 Floor

Austin, Texas 78711-3087

Re:  Response to Notice of Technical Deficiency
Topaz Power Group LLC
Barney Davis Power Plant
Application No. 12210

Dear Mr. Goodin,

On February 21, 2013, the Executive Director (“ED™) of the Texas Commission on
Environmental Quality (“TCEQ™) issued a Notice of Deficiency ("NOD™} to Topaz Power
Group LLC (“Topaz” or “Applicant”) regarding its application for a use determination for the
heat recovery steam generators (“HRSGs”) and enhanced steam turbines (“ESTs™) located at its
Barney Davis Power Plant. On March 20, 2013, the ED granted an extension of the deadline to
respond to the NOD, resulting in a new response due date of June 24, 2013, As part of this
response to the NOD, Topaz is providing additional information in support of its original
application. With the addition of the supplemental information provided in this response, the
application is current.

L Eligibility For the Prop 2 Program

It is unquestioned that FIRSGs and the turbines that utilize their steam provide an environmental
benefit by reducing the amount of fuel required to produce each megawatt-hour (“MWh™) of
electricity. By reusing waste heat, the HRSGs are able to produce additional steam which the
steam turbine uses to generate additional electricity, all while no additional fuel is consumed.
The reduction in the amount of fuel consumption on a per MWh basis reduces the associated
emissions of nitrogen oxides (“NOx”), hazardous air pollutants (“HAPs™), and greenhouse gases
(“GHGs").

Empirical data has been presented to the TCEQ that demonstrates the indisputable reduction. of

NOx emissions on 2 MWh basis resulting from the addition of a HRSG and associated steam
turbine system to a simple cycle gas-fired power plant. On top of the environmental benefits
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they provide, HRSGs and steam turbines are used to meet or excced a variety of environmental
regulations, including: New Soutce Performance Standards (“NSPS”) and Best Available
Control Technology (“BACT”) standards associated with both NOx and GHGs, as well as NOx
standards arising from the Clean Air Interstate Rule (“CAIR”) and several other environmental
rules. For further discussion of the specific environmental rules that have been met or exceeded
by use of HRSGs and steam turbines, please see Attachment A. '

IL The Current CAP, As Interpreted by ED Staff and Prescribed in the NOD, Does Not
Follow Legislative Directives in the Tax Code

Under TCEQ rules, Tier Il applicants are required to use the Cost Analysis Procedure (“CAP”)
to calculate the appropriate use determination. And while Tier IV applicants are not required by
TCEQ rules to use this the CAP, ED staff has requested that each of the Tier IV applicants,
include a use determination calculation based on the CAP, in addition to any other proposed
calculations. In the NOD, the ED staff prescribed certain variables that must be applied by both
Tier III and Tier I'V applicants in developing their CAP calculations.

However, the CAP, as interpreted by the ED staff and as prescribed in the NOD, conflicts with
the statutory language in Tex. Tax Code §11.31(k). Tax Code §11.31(k) specifically designates
this equipment as poflution control property and explicitly limits the TCEQ’s ability to not
recognize it as such to the process set out in 11.31{1) which provides that he TCEQ must go
through a formal rule-making process if it wishes to remove an item from the list in §11.31(k),
and the removal must be supported by compelling evidence that the item does not provide
pollution conirol benefits. The Legislature did not afford the TCEQ the option to forego
rulemaking and apply case-by-case interpretations of its rules that always result in a negative use
determination for those items it specifically included on the statutory list of pollution control
property.! Yet, the ED staff interprets and applies the CAP in the NOD in a manner that does
exactly that - always results in a negative use determination for equipment that the Legislature
specifically designated as poltution control property. What follows is an explanation of why the
staff’s interpretation of the CAP generates this unlawful result followed by a description of how
the CAP can be interpreted in a manner that does not violate the tax code and potentially
establishes a framework for the commission’s handling of these types of applications now and in
the future.

Although we disagree with the regulatory interpretations on which the NOD is based, in an effort
to comply with the ED staff’s request, Topaz has applied the CAP as prescribed by the staff in its
NOD (see Table 1). As demonstrated ii Table 1 and based upon a review of similar analyses of
similar applications, it is clear that following the ED staff’s recommended CAP Model will
always result in a significant negative use determination for HRSGs and ESTs.

As a threshold matter, the Commission should avoid interpreting its rules in manner that will
always generate a negative use percentage for equipment that has been legisiatively assumed fo
have pollution control benefits, especially when those pollution control benefits have been fully
documented. In fact, given that the staff’s interpretation of the CAP always results in a negative

! Tex. Tax Code § 11.31(k)X8) and (10).




use determination means that the staff’s interpretation is tantamount to an ad hoc rulemaking to
remove thus equipment from eligibility. Such a procedure clearly violates Tax Code §11.31(1),
which explicitly requires the Commission to go through formal rulemaking and satisfy a high
burden before disallowing eligibility for this equipment.

When it created the list in §11.31(k), the Legislature was not merely providing a list of
equipment for which the TCEQ must conduct an expedited review. The Legislature was
prescribing a list of equipment that was to be considered pollution control property and serve as a
baseline and guide for the TCEQ’s firther development of that list. Just because the ED is
required under 11.31(g-1) to evaluate the equipment on the list in 11.31(k) using the standards
and methods used for all equipment does not mean that the staff has the ability to disregard the
Legislature’s original list of equipment with known pollution control benefits and interpret its
standards and methods in a way that generates arbitrarily negative results without giving any
regard to the emission reduction benefits of the equipment in question,

For further discussion of the CAP formula, as prescribed by the ED staff, how it fails to propcﬂy
account for pollution prevention, and how it generates an arbitrarily negative use determination
percentage, please see Attachment B.

IIl. Proposed Methodology

Topaz has interpreted the regulations and applied the CAP in a manner that is in harmony with
the documented and legislatively-sanctioned environmental benefits of HRSGs and their
associated steam turbine systems. As more fully described in Attachment C, not only is there a
regulatory basis for the “Clarified CAP” approach reflected in Attachment C, it also comports
with agency precedent on a few important points.

Topaz has also developed a Tier IV Avoided Emissions Model, more fully described in
Attachment C, which it believes complies with the applicable statutes and regulations.

IV. Conclusion

Based on the results of the Clarified CAP Model that Topaz has developed to accurately account
for the portion of HRSGs and steam turbines that is aftributable to a pollution prevention
function, Topaz submits that the appropriate use determination is 70 percent (see Attachment
D). Alternatively, under the Tier IV Avoided Emissions Model, Topaz calculates a positive use
determination of 42 percent (sce Attachment E). Finally, although many of the issues raised in
the NOD are addressed in some way by this narrative and Attachments A-D, in order to be fully
responsive to the NOD, an issue-by-issue response to the items listed in the NOD is contained in
Aftachment T,

Sincerely,
B >
ﬁw Michael J. Nasi

Attachments
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ATTACBMENT A

Environmental Rules and Regulations Met or Exceeded by the Use of HRSGs and Steam
Turbines

From the outset, it must be emphasized that the structure of 11.31 and the manner in which it was
amended in 2007 by the Texas Legislature makes it clear that applications that relate to
equipment contained on the 11.31(k) list are not required to provide citation to document that the
equipment helps to meet or exceed an environmental rale. That is statutorily assumed to be the
case in light of the fact than applicant is explicitly excused from submitting infoxmation
demonstrating the environmental benefits of the equipment in question. This, in and of itself
should suffice to satisfy any inquiry about whether applications relating to JRSGs and ESTs are
obliged to include environmental citation to support their claim for statutory eligibility.

Nonetheless, in order fully response to the information requests by the ED staff, what follows is
a discussion of the rules that are being met or exceeded by Topaz’s use of HRSGs and ESTs.

L Rules or Regulations that are Met or Exceeded by HRSGs and ESTs

It should be noted that Issue 2 of the NOD does not honor Chairman Shaw’s specific directive to
provide “an opportunity for gdditional citations to be provided for what those rules are” but
instead attempts to limit the discussion to citations already provided by the Applicant in its
original application. As Chairman Shaw indicated, the ED should be providing the Applicant an
opportunity to demonstrate whether any environmental regulation exists that is being met or
exceeded through the use of the HRSGs and ESTs. It does not matter whether the applicable
envitonmental rule is an EPA regulation such as CAIR or county-specific regulations

promulgated by TCEQ, the question before the Commission is simply whether any
environmental rule is being met or exceeded. :

A HRSG’s use of otherwise wasted heat from the turbine exhaust gas results in higher plant
thermal efficiency (net power output of the plant divided by the heating value of the fucl),
compared to other power generation technologies, Specifically, the equipment’s increased
thermal efficiency, as compared to a traditional steam boiler unit, reduces the fuel needs for the
same power outputs, while emitting no additional air emissions. 1t is important to note that the
lower fuel consumption associated with increased fuel conversion efficiency not only reduces
NOx emissions, but also reduces emissions of hazardous air pollutants and greenhouse gas
emissions, such as CO,. The use of HRSGs, ESTs, and combined cycle technology is a crucial
piece of the state’s power fleet as we attempt to meet a growing demand for electricity and
maintain healthy air quality.

It is important to pote that, under Tex. Tax Code § 11.31(b), to qualify for an exemption the
equipment must be used “to meet or exceed rules or regulations adopted by any environmental
protection agency ... for the prevention, monitoring, control, or reduction of air, water, or land
pollution.” There is no statutory definition of the word “exceed,” but the only reasonable
interpretation of that term in this context is to include actions that not only reduce emissions
below an applicable limit, but also actions that do so before they are absolutely mandated of the
particular facility. Once a rule is duly adopted and time is all that stands between that rule
mandating a reduction at a particular plant, it is wholly unreasonable for the ED staff to narrowly
construe the term “exceed” in the Tax Code to prevent proactive projects from qualifying under
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11.31 while reserving eligibility only for those sites that wait until the last minute and they are
absolutely mandated to act. Not only would this create an absurd disincentive for proactive
pollution prevention, it ignores the reality that no member of the regulated community can afford
to always operate in a reactive, as opposed to proactive, manner.

Therefore, the only reasonable interpretation of 11.31 is to recognize that “exceed|ing]” an
environmental rule includes complying with duly-adopted environmental rules prior to the
ultimate compliance date that might be afforded under the rule. As discussed further below, this
is an important recogmnon in the context of pollution prevention approaches like HRSGs and
ESTs because, in many instances, the emission reductions achieved by this equipment are
required of some, but not all sites at this point in time, but the passage of time and complianee
deadlines will ultimately make such reductions mandatory at every site.

IL. CAIR

There are several applicable regulations which are being met or exceeded through the use of
HRSGs. Most notably, Texas and 27 other states are subject to the EPA’s Clean Air Interstate
Rule (“CAIR”), which sPcciﬁcallg calls for those states to reduce emissions of NOx and SO
from electric generating facilities.” As described in the Application itself, Topaz’s HRSGs and
ESTs help meet or exceed the CAIR requirements primarily by reducing fossil fuel consumption
and related NOx emissions. The use of Topaz’s HRSGs and ESTs in the combined cycle
configuration results in significantly lower NOx emissions for the same electric power that could
be generated by a simple cycle plant without pollution control equipment. HRSGs and ESTs
accomplish this result by capturing/recycling and using heat generated by its combustion
turbines, which then convert water into steam to power steam (rather than natural gas) turbines
to produce additional power without use of additional fossil fuel or its associated NOx emissions.
Stated conversely, without its HRSGs and ESTs, Topaz would be unable to produce the same
amount of power withotit producing more NOx emissions that would in turn be curtailed on

CAIR-implementing state regulations.

II. BACT

On January 2, 2011, EPA began regulating GHGs under the Clean Air Act® and implemented a
new GHG regime through BACT reviews (in SIP-authorized states or via a FIP [e.g., Texas])
which effects an output-based emission limit on GHGs. On May 21, 2013, the Texas Legislature
passed House Bjll 788, which directs the commission to adopt rules to authorize GHG emissions
through state issued permits in order to displace the FIP with a SIP-authorized GHG permit

regime.

So, although the debate continues regarding EPA’s technical legal approach for regulating GHGs

under the Federal Clean Air Act, there can be no debatmg the fact that they are, in fact,
regulating GHGs in a manner that effects an output-based emission standard for fossil: fuel-fired
power plants. Coupled with multiple NOx-based regulations, EPA’s GHG regime leaves no

? See 40 C.RR. Part 96.
3See75 Fed. Reg. 31514 — 31608 (Yune 3, 2010).
4 See TEX. HEALTH & SAFETY CODE § 382.05102; IL B. 788, 83" Tex, Leg,, § 2 (2013).
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question that an adequate environmental regulatory basis exists to satisfy that aspect of Prop, 2
eligibility.

The most effective means to reduce the amount of CO, generated by a fuel-burning power plant
is to use efficient generating technologies and processes to meet the plant’s required power
output. The equipment itself, heat recovery system generators, enhanced steam turbines, and
related ancillary equipment capture and recirculate heat that would otherwise be vented to the
atmosphere, which results in more electricity being produced per unit of fuel input.

In its GHG BACT Guidance Document, the EPA states, “Considering the most encrgy efficient
technologies in the BACT analysis helps reduce the products of combustion, which includes not
only GHGs but other regulated NSR pollutants (e.g. NOx, SO2, PM/PM10/PM2.5, CO etc.)
Thus, it is also important to emphasize that energy efficiency should be considered in BACT
determinations for all regulated NSR pollutants (not just GHGs).”® The fact that output-based
emission reductions have been so clearly identified by the EPA as a preferred method of
compliance with BACT for a wide range of pollutants should end any. debate about whether a
sufficient regulatory basis exists to conclude that HRSGs qualify as pollution control property.

By reducing output based emissions of GHGs in this manner, this equipment is clearly eligiblé
for Prop. 2 consideration without the need for any further discussion of whether and to what
extent existing NOx regulations independently establish that eligibility.

IV. NSPS

As previously mentioned, HRSGs also help facilities meet 40 CFR. 60.44Da, which establishes
standards of performance for NOx emissions for electric utility steam generating units for which
construction commenced after September 18, 1978.5

In its Response Brief to the negative use determination appeal, the ED staff stated, “Applicants
cite to NSPS Da and/or Db which contain a limit based upon the pounds of NOx per MWh
generated. NSPS Da and Db regulate only a portion of the plant. Applicants argue HRSGs
provide control by increasing efficiency of the entire plant. Because what is regulated by NSPS
Da and Db is not the same as what Applicants state the control provided by HRSGs, there is not
a sufficient nexus.”” It appears that the ED’s argument here is that HRSGs help increase
efficiency and thereby reduce overall plant emissions, but the emission limits in parts Da and Db
only apply to specific pieces of equipment and therefore, the HRSGs were not “used,
constructed, acquired, or installed wholly or partly to meet or exceed” Da and/or Db.

A simple reading of the regulation demonstrates 1) that Da is an environmental rule; 2) that Da
requires that both HRSGs and duct burners meet certain emissions limits; and 3) that the use,
construction, acquisition, or installation of HRSGs will help an applicant meet these rules. The
fact that the Applicant argues that HRSGs help increase the efficiency of the whole plant has

* EPA, PSD and Title V Permitting Guidance for Greenhouse Gases, p. 21 (March 2011).

¢ 40 C.F.R. 60.40Da, It should be noted that the applicable emission limits vary depending on the year the facility
was constructed,

7 Executive Director's Response to the Appeals Filed on the Negative Use Determinations for the Heat Recovery
Steam Generator Applications (“Executive Director Response Brief”), October 4, 2012, p. 11.
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absolutely nothing to do with the fact that the HRSGs acquired and installed at its facility help
Applicant to comply with part Da.

The ED has already conceded that 40 CFR Part 60, Subpart KKKXK includes an output-based
emission limit on NOx that applies to an entire power plant.® Rather than taking the logical step
of acknowledging that HRSGs assist and, in fact, are essential to achieving the Subpart KKKK
emission limit, the ED makes a seemingly illogical leap to the conclusion that Subpart KKKK
cannot be the qualifying environmental regulation because that Subpart would not apply until
“after an applicant affirmatively decides to build a combined cycle plaat” Whatever that
statement is intended to convey, it does not accurately reflect the regulatory framework.

The “Applicability” section of 40 CFR Part 60, Subpart KKKK states “if you are the owner or
operator of a stationary combustion turbines with a heat input at peak load equal to or greater
than 10.7 gigajoules (10 MMBtu) per hour, based on the higher heating value of the fuel, which
commenced construction, modification, or reconstruction after February 18, 2005,” your turbine
is subject to this subpart.”’® So, it is clear that this regulation applies to “stationary combustion
turbines” without reference to what type of equipment is installed in conjunction with those
turbines.

V. Conclusion

Therefore, the CAIR Program, 40 CFR Part 60, Subpart Da, and 40 CFR Part 60, Subpart KKKK
clearly and unambiguously create NOx emission limits that HRSGs are “used, comstructed,
acquired, or installed wholly or partly to meet or exceed.” The bottom line is that NOx emission
limits exist and HIRSGs help to meet or exceed those limits. Furthermore, a combined-cycle
power plant using HRSGs is an example of efficient generating technologies and processes used
to meet the plant’s required power output, which is necessary to meet GHG BACT requirements
now and will be critical to meet GHG NSPS requirements, once finalized.

81d at12.
*1d

9 40 CIFR §60.4305.
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Flaws with the Interpretation and Application of the CAP Reflected in the ED Staff’s NOD

L Structural Flaws in the CAP, as Interpreted in the NOD

During the Commissioner Agenda Meeting, in a discussion with Minor Hibbs regarding the
flaws of the cumrent CAP, Chairman Shaw noted that “My thought is you use those same
processes, it’s just that for the purpose of those items listed in (k} you consider energy
efficiency in that methodology.” Unfortunately, the interpretation of the CAP reflected in the
staff’s NOD does not account for the energy efficiency benefits provided by HRSGs and ESTs in
the CAP and has, in fact, guaranteed that this equipment will receive a negative use
determination. What follows is the documentation of how the ED staff’s interpretations of the
CAP always generate a negative use determination for this equipment,

The CAP as interpreted by ED staff and set forth in the NOD, is best suited to measure the
positive use determination percentage genérated as a consequence of an upgrade or modification
to production facilities that generate pollution control benefits as a consequence of such a
modification. Even so, certain assumptions required by the ED staff cause the CAP Model
prescribed in the NOD to always result in a negative use determination, Topaz was not replacing
an older, traditional steam-fired boiler. Rather, Topaz re-powered the Barney Davis Power Plant
after integrating HRSGs and ESTs into the design of the plant, creating a more efficient power
generation facility. As a result, the CAP Model presented in the NOD does not generate a use
determination percentage that accurately reflects the pollution prevention benefit of HRSGs and
ESTs.

IL Application of the ED’s Prescribed CAP Model Demonstrates Significant
Deficiencies and Does Not Comply with Commission’s Instructions

Although Topaz does not agree with the regulatory interpretations reflected in the CAP
instructions provided in the NOD, in an effort to fully comply with the ED staff request, Topaz
has applied the CAP as prescribed in the NOD (see Table 1 below). Use of this model results in
a use determination of -555.35%, which demonstrates why the staff’s interpretations are flawed
and do not comport with legislative directives set out in 11.31.
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Table 1: Results of CAP Model Using TCEQ Variable Assumptions

'CAP Model Varisble Assumption

1cEQ. |

oTeEg .
CA¥ Modél Tiputs

TCEQ

CAR
Model

[ ‘Output

Production Capacity Factor (PCF):
Calculated by dividing the capacity of the existing
equipment or process by the capacity of the new
equipment or process.

PCF = 0; undefined
Capacity of Existing Equipment =0
Capacity of New Equipment/Process = 351

Capital Cost New (CCN): Cost
of HRSGs ONLY

CCN =5 78,379,466

Capital Cost Old {(CCN):
Cost of a boiler(s) required to produce the same
amonnt of steam produced by the HRSGs,

CCO=$189,651,578 .

Net Present Value of the Marketable

Product (NPVMP); The net present value
of the marketable product recovered for the
expected lifetime of the property, calculated using
the equation in §17.17(c}2)

1. If steam is used to generate electricity that is
sold to external parties or used on site, then the
value of the marketable product is considered the
value of electricity seld or used on site a5 a resuit
of the steam generated by the HRSG. Forl
above, the thermal power of steam generated by
the facility is converted into electrical power,
Using steam tables and basic thermodynamic
equations, the thermal power of the steam can be
determined.

Substituted actual steam turbine net
generation in MegaWatt-Hours for the 2005-
2007 period[1]

NiA

Production Cost (PC):

Itemized costs directly attributed to the operation
of the HRSG excluding non-cash costs, such as
overhead and depreciation and excluding costs
tefated to operating the gas turbine, associated duct

burners, or the steam turbine including fuel costs.

HRSG-Only O&M: § 1,294,333
(NOTE: No Fuel Costs Included)

Interest Rate:

10%; Use in current CAP Model

Assumed

n:
Estimated Useful Life in years of the HRSG

Use 20 vear useful life, Assumed

Assumed

ALL Assumptions Above

All

-555.35%
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One of the major reasons the ED staff’s interpretation of the CAP drives an absurd negative
percentage is the over-emphasis on income in the calculation, which is direct conflict with
comments made by Commissioner Baker at the December 5, 2012 Agenda when he stated:

In this letter from the author that says specifically that "3732....[was not
intended] to prevent eleciric-generating facilities from receiving exemptions for
equipment simply because they also derive profit from any given piece of
equipment or process.” It basically says if it reduces pollution it qualifies. And
so, I have a really hard time sort of ignoring what the will of the author, who
seems 1o be very clear in sort of what he was thinking when the Bill was written
and passed, and sort of just setting that aside because of the economic benefit
gain from the installation of a HRSG.

The fact that, in large part, the staff’s intexpretation of the CAP uses production value as a means
to drive down the use determination percentage also runs afoul of the stated expectations of
Commissioner Rubenstein when he stated at the December 5 Agenda:

I don’t disagree that there’s great production value in having the HRSGs there.
None. Nobody disputes that. But, I also don'’t think it’s appropriate to discount the
fact that that efficiency ends up in emission avoidance, and . . . we've touted the
improvements in air quality that we've made because we’re targeting the
emissions, in large respects the increased efficiencies because of the regulations
that we have also let us get there, and so we can’t like it here and not like it over

on this end

There is no doubt that the Commissioners’ directive was for the ED to provide a method for
calculating use determinations that accounts for and encourages the prevention of pollution
through efficient process and design features. Unfortunately, the interpretations of the CAP
reflected in the NOD fail to accomplish this end and should not be used to evaluate HRSGs and
ESTs. We remain hopeful that, through the submission of responses to NODs, the regulated
community will provide a more than adequate basis for the ED staff to follow a different
interpretation and application of the CAP that better honors the directions and expectations of the
Comumissioners. Toward that end, what follows in Attachment C is Topaz’s attempt to
document a more technically, legally, and practically sound approach to applying the CAP to
HRSGs and ESTs.




Attachment C



ATTACHMENT C

Solution to CAP Issue and Statutory Compliance

While the CAP, as prescribed by the ED staff, should not be used to evaluated HRSGs and ESTs,
an interpretation of the CAP that utilizes the same basic form as that prescribed by the ED staff,
but which better incorporates accurate measures of costs and revenues for each variable. Topaz
has worked closely with other pending Prop. 2 applicants to develop a consistent set of measures
in order to make the ED staff’s job in evaluating each submission much more efficient and
productive, We hope that what results is the agreement by staff that the clarified CAP approach
set out below can serve as a useful tool in calculating the appropriate use determination for the
pending applications.

Proposed Models and Resulting Use Determinations
L Summary of Models Used to Calculate Use Determinations

As discussed in Attachment B, Topaz has run the numbers using ED’s prescribed CAP Model
and calculated a use determination percentage of -555.35 percent. The arbitrarily low use
determinations that result when applying this model demonstrate that it cannot be relied upon as
an accurate measure of the pollution control benefits provided by HRSGs and ESTs. Therefore,
Topaz has interpreted and applied the CAP in a way that much more accurately accounts for the
pollution control benefits provided by HRSGs and ESTs while still using the staff’s preferred
tool for deriving positive use determinations. Without waiving any right to contest the
Commission’s use of the CAP for these types of applications, we are confident that, for purposes
of resolving the pending applications for HRSGs and ESTs, the refined CAP model set out below
will serve the commission very well.

Under this refined CAP Model set out below, Topaz has prepared two scenarios — one in which
the Capital Cost Old (“CCO™) is assumed to equal zero and one in which the CCO is assumed to
be the cost of a “flue gas ducting spacer” or “spool piece” which would be located in place of the
HRSGs and associated equipment if the HRSGs and associated equipment were eliminated from
the facility’s design (i.e. if the heat was simply vented).

Furthermore, as a Tier IV applicant, Topaz is not rcquired'to use the CAP for purposes of

calculating the use determination percentage for the HRSGs. Therefore, as requested in the
NOD, Topaz is also submitting a new Tier IV Use Determination calculation based upon an
avoided emissions methodology (“Emissions Avoidance Model”).

IL Refined CAP Model

Topaz has chosen to first prepare a CAP Model utilizing the form in the NOD, and then to
incorporate within this CAP Model the most accurate cost and revenue assumptions for each of
this model’s variables, when those proposed by the TCEQ within the NOD do not represent these
values,

Topaz has prepared two CAP Model scenarios:
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*» Scenario (1} in which the Capital Cost Old (“CCO”) is assumed to equal zero, to reflect
the greenfield design of the Facility (or, stated another way, to reflect the fact that there is
no comparable equipment being replaced by the HRSGs and ESTs); and

* Scenario (2) in which CCO is assumed to be the cost of a “flue gas ducting spacer, or
“spool piece”, which would be in place if the Facility’s HRSGs and their dedicated
ancillary equipment were eliminated from the Facility design.

The Applicant assumptions used within these CAP Model scenarios, and a summary of the
resulting use determination percentages, are presented below.

A. Clarified CAP Model Assumptions

Topaz has defined certain cost and revenue variables in applying the CAP Model in a way that
allows the CAP to accurately reflect the Facility’s costs and revenues, and to incorporate them
into a calculation that results in an accurate use determination percentage for a pollution
prevention device like a HRSG., '

(Production Capacity Factor xCapital Cost New) -Capital Cost Old-NPVMP y
' Capital Cost New

100

Where NPVMP is defined as “the net present value of the marketable product recovered for the
expected lifetime of the property, calculated using the equation in paragraph (2) of this
subsection [30 TAC §17.17(c)(1)]. Typically, the most recent three-year average price of the
material as sold on the open market should be used in the calculation. If the price varies from

state-fo-state, the application shall calculate an average and explain how the figures were
determined.”

Specifically, Topaz has used the following assumptions regarding the variables to be used in the
CAP Model presented by the TCEQ in the NOD:

» Production Capacity Factor (“PCF”): value has been assumed to equal 1.

No older, less efficient equipment was replaced by the installation of the subject equipment and
the Facility was constructed from a greenfield design. Thercfore, any theoretical consideration
of a comparable, older design in the CAP Model would be assumed to be at the same productive
capacity as the subject equipment at the Facility. Precedent exists from prior TCEQ Tier III
Application filings for the use and acceptance of a PCF value of 1.

¢ Capital Cost New (“CCN™): value has been assumed to include the installed cost of the
HRSGs and all dedicated ancillary equipment necessary to generate the marketable
product assumed in this CAP Model, including the ESTs. :

HRSGs alone cannot produce eleciricity as a fuel substitute; the HRSG works i conjunction
with additional equipment to convert the heat of combustion from the Facility’s Combustion
Turbines (“CTs”) info electricity. That additional eguipment, including circulating water
systems, cooling water systems, cooling towers/air cooled condensers, water treatment systems,
and the ESTs, must be included in CCN. Precedent from prior TCEQ Tier 1, 1, and I
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Application filings exists for the use and acceptance of a PCF applicant-defined Historical Costs,
inclusive of dedicated ancillary equipment costs.

e Capital Cost Old (“CCO™): value has been defined as zero.

As stated above, the HRSGs were not installed as a replacement of similar or comparable, less
efficient equipment. Precedent exists from prior TCEQ Tier III Application filings for the use
and acceptance of a CCO value of zero.

e Net Present Value of the Marketable Product (“NPVMP”) includes the following
assumptions:
o Production Cost (“PC”): value has been modified to include the cost of fuel
attributable to the MW output of the ESTs.

‘The NOD directs Topaz to exclude such fuel costs. The fuel used to create the steam is a raw
material used in HRSG operation. The CAP Model should not consider the Marketable Product
value (“revenues”) of the clectricity produced by the subject equipment on one hand while
excluding the fuel costs (“O&M costs™) necessary to create that Marketable Product on the other.
Without fuel, the HRSG cannot generate steam; without the ESTs the HRSG cannot generate
electricity; and therefore, no Marketable Product would be created. Fuel costs must be included
in Production Costs in any rational application of this CAP Model.

It is an oversimplification to assume all fuel costs within the Combined-Cycle system are
attributable to the Facility CTs alone. Facility fuel costs to generate Marketable Product should
be assumed to be incurred by: the CTs; the Facility HRSG Duct Burners; and the Facility
HRSGs.
o Three-Year average inputs (2005-2007) for the following:
o Facility Capacity Factor (%);
o Facility Heat Rate (“UNITS”);
o Annual O&M Costs for HRSGs & Ancillary Equipment;
o ERCOT Houston Zone electricity pricing; and
o Katy Hub Fuel pricing,.
e Annual O&M Costs included O&M costs for the following Facility systems:
o HRSGs;
Circulating Water Systero;
Cooling Water System,;
Cooling Towers/Air Cooled Condenser(s);
Make Up Water Treatment System; and
ESTs.

o O O 0

Q
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B. Clarified CAP Model Resulés

The Clarified CAP Model results in a positive use determination of 69.89 percent when CCO is
assumed to equal “0” and 69.71 percent when CCO is assumed to equal the cost of a spool piece.
Attachment 1, enfitled “Cost Analysis Procedure ‘CAP’ Calculations”, details Topaz’s CAP

Model assumptions and the resulting use determination percentages to be applied to facility’s
HRSGs and ESTs where:

s« CCO=0and
» CCO = Cost of Spool Piece

Attachment D also provides any needed supporting documentation for the Applicant’s variable
assumptions used in the CAP Model to generate the resulting use determination percentages.

Table 2 below summarizes the outcomes of the two CAP Model scenarios prepared.

Table 2: Clarified CAP Model Qutcomes

R = T
TorQl—
CAP Model | HRSG & Dedicated Ancillary :
wi CCO = Systems 69.89% $113,571,519
$0

" Tier T —
CAP Model | HRSG & Dedicated Ancillary _ :
wi CCO = Systems 69.71% $1}3,285,239
Spool Piece

Ii. Avoided Emissions Model

Topaz is also submitting a revised Tier IV use determination calculation methodology. Topaz
requests that the TCEQ consider the revised method as a substitute for the calculation method
included in the original 2008 application. The proposed calculation method included in this
Response to NOD addresses and corrects any errors in the original calculation. As requested,
Topaz has provided the supporting documentation for the variables used in the new calculation
method. '

Consistent with recent discussions with TCEQ, this proposed calculation method is an avoided
emissions methodology (“Avoided Emissions Model”). The Avoided Emissions Model has been
developed and is proposed as a methodology for calculating the emissions-reduction benefits of
integrated design features (such as HRSGs) that produce lower emissions on a per-megawatt-
hour basis, Itis a technically sound method for caleulating a use determination percentage based
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on actual environmental benefit and avoids the problems discussed earlier when applying the
CAP Model to an emissions-reducing / efficiency-enhancing equipment addition. As noted
earlier, the CAP Model counter-intuitively assigns a higher use determination percentage fo less-
efficient equipment operation. Additional information regarding the proposed rev1sed Tier IV
calculation methodology is found in the revised Application.

A, Avoided Emissions Meodel Assmmptions

Topaz has prepared two modeling scenarios using the Avoided Emissions Model detailed in the
revised Application;

» Scenario (1) in which the capital cost of the pollution control property eligible for
positive use determination considers the cost of the Facility’s HRSGs inclusive of the
cost of all dedicated ancillary equipment necessary to generate the emissions reductions
assumed; and

e Scenario (2) in which the capital cost of the pollution control property eligible for
" positive use determination considers the cost of the Facility’s HRSGs only.

Topaz considers the results in Scenario (1) to be the appropriate and accurate application of the
use determination percentage resulting from the Avoided Emissions Model presented. Topaz has
prepared Scepario (2) to be responsive to the TCEQ’s directions in the NOD, but challenges the
- validity and use of the results of Scenario (2) by the TCEQ.

As noted earlier, a HRSG’s function is to produce steam. The ESTs then turn that steam into a
marketable product — electricity. For this reason, it is appropriate to include the cost of the ESTs
in the use determination calculations for the HRSGs. Similar to the ESTs, certain makeup water
(feed water) systems, circulating/cooling water systems, and dedicated piping, structural steel,
instrumentation and control, and electrical additions to support the ESTs and/or the make-up
water and steam cooling/condensing systems are integral to the operation of the HRSG and the
production of the marketable product, electricity. The inclusion of the cost of the Facility’s
ESTs and the HRSGs’ dedicated ancillary equipment within the eligible capital costs to which
the resulting use determination percentage resulting from the Avoided Emissions Model is
applied is consistent with the TCEQ’s historical practice under the Prop 2 Program.

B. Avoided Emissions Model Results
The Avoided Emissions Model results in. a positive use determination of 42 percent.

Attachment E, entitled “Tier IV Avoided Emissions Partial Use Determination Calculation”,
details Topaz’s Avoided Emissions methodology and the resulting use determination percentages
to be applied to facility’s HRSGs and Dedicated Ancillary Systems.

Table 3 below outlines the result of the Tier IV Avoided Emissions Model.
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Table 3: Avoided Emissions Model Outcomes

Property/ |
| Model | -

- Deseription” - .. | -Partial Use.
s e Diteimiation

o

ot

B e
N

.. Eligible
v, Pollutiony .
- ContiiglCost:

Tier IV

- HRSGS & Dediéaiféd An01llary

0
Systems 42%

$67,604,324

Tier IV

HRSG Costs Only 42%

$32,605,858




- Attachment D




Scenario 1:
Capital Cost Old = $0
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Topaz Power Group, LLC

Electricity - PV Calculations

SCENARIO $. CAPITAL COST OLD = S0

ve CONFIDENTIAL ==

DURF&PHELPS

Difference Period Interest Rate PV - Period
$5,748,342 1 110000 § 5,225,765
$5,748,342 2 1.21000 § 4,750,698
$5,748,342 3 133100 § 4,318,814
$5,748,342 4 146410 3§ 3,926,185
$5,748,342 5 181051 § 3,569,268
$5,748,342 6 177156 § 3,244,789
$5,748,342 7 194872 § 2,949,808
$5,748,342 § 214358 § 2,681,644
$5,748,342 g 235795 % 2,437,858
$5,748,342 10 2.50874 § 2,216,235
$4,748,342 1 285312 § 2,014,759
$5,748,342 12 313843 B 1,831,599
85,748,342 13 3.45227 % 1,665,090
$5,748,342 i4 379780 % 1,513,718
$5,748,342 15 4177256 % 1,376,107
$6,748,342 16 450497 § 1,251,007
35,748,342 17 5.05447 $ 1,137,279
85,748,342 18 555892 % 1,033,860
$5,748,342 19 611581 § 839,900
$5,748,342 20 6.72750 $ 854,454

NPVMP: $ 48,938,875
Dufl Pheldps 1 Present value Calculations Bra1i2013 Pags G of G




Scenario 2:
Capltal Cost Old = Spool Piece
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Topaz Power Group, LLC

Blectricily - PV Caleulations

SCENARIO 2@ CAPITAL COST QLD = SPOOL PIECE

<€ CONFIQENTIAL &>

Difference Period Irterest Rate PV - Period
$5,748,342 1 110000 $ 5,225,765
35,748,342 2 121000 § 4,750,686
55,748,342 3 133100 § 4,318,814
$§5,748,342 4 146410 $ 3,926,195
§5,748,342 5 161051 § 3,569,268
$5,748,342 5] 177156 3 3,244,789
$5,748,342 7 1.94872 § 2,049,808
$5,748,342 8 214358 $ 2,681,644
$6,748,342 g 235785 § 2,437,858
$5,748,342 10 258374 % 2,216,235
$5,748,342 11 285312 & 2,014,759
35,748,342 12 313843 1,831,599
$5,748,342 13 345227 % 1,665,000
$5,748,342 14 379750 % 1,513,718
$5,748,342 15 417725 % 1,376,107
$5,748,342 16 450497 § 1,251,007
$6,748,342 17 505447 3 1,137,279
$6,748,342 18 555982 % 1,033,890
$5,748,342 18 611591 § 939,900
35,748,342 20 872750 % 854 454

NPVMP: g 48,938,875

DUFF&PHELPS
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Barney Davis Power Plant CUONEE
Thar IV Avolded Emissions Partial Usa Delermination Caleulation

Taxpayer: Topaz Power Group
Plant;  Bamey Davis Power Plamnt
Plant Sutnmary; 727 MW 2xi Configuration Nalurel Gas-Fired Gombined Cycle Plant
PlantLocation:  Nueces County, TX
Project: 213 Reviead Tior I\ Aveldod Emicaions Coleulotions
Date; Jfune 24, 2H3
[4

Rav:
Assumptions
Sublect Detafls;
Avarage Heat Ratel” 7,380 BtufkWh
MOx Emissions™ 54.85 Tons /yaar
Plant Capaciy™ 727 W
Capacily Factar 38.08%
Technology™ Combined Cycle
Total Subjecl Facllity Cost™ $  416,025875
Tolal Cost of Tier IV Equipment?! $ 162510203
Baselins Celalls:
Averape Heat Rale™ 10,440 Bre/kWh
Technology™ Gonventional $team BoilerTurhine Configuration
BTER 1
Subject Output-Based Limit Caleuation (lbs NOx J MWh)
Unit
Input-based Limit Heat Rate / Gonversions °‘ff’".i"’u§?d
(Ibs NOXIMMEt) x (Blu/kih) (1,000,600 Bty f uof:m;(wm
1000 kWh)
0.0067 7.380 1,000 0.0494
BTEP 2
Subject Qutput Conversion Calcufation (NOx Tons / Year)
Unit Conversions
Qutpirt-hased Lhnét ihs Capaclty Output NOx
X Capacity (MW) X x (385 days * 24 o
NCx/MWhH) Factor Hours / 2,000 1bs) (Fons/Year}
1.0494 bris 38.08% 4 847
BYEF3
Baseline Qulput-Based Limit Calculation {Ibs NOx ) NWh)
Unit
Input-baged Limit Heat Rate ; Conversions Ox;t[p u_tt-b'zsed
{ibs HOXMMBtu] x {BuiWh) (1,000,000 Btu § NQ':;M(Wli
1000 k¥ih} )
G 0087 10,440 1,000 1.0658
. o STEF 3 B -
Basellne Quiput Conversion Caleulalion (NOx Tons ! Year)
T T T e e e s o T B Unlt Coanversions o "
Oulput-based Limit {ilbs Capacity Qutput NOx
% Capacity (MW) X % (365 davs * 24 b
NOXMWh) Factor Hours § 2,000 Ihs} {TonsfYear)
00629 Tar 38.06% 4 T4
S T T T
Percent NOx Reduction Calculation
{ Qutput Basellne . Qutpit Subject } I Output Subject = % NOx Reduttion
74 a7 4.7 41 8%

{7 ConchudeWExempt | 4% ]

jf' Heal rats represents pant sowal 3-year aversgs heat rate (HHY) rom 2010-2042 and was provided by the clismt
HIOx emissions is the actual 2-yess avarage NOx poliant for 2010-2012 produced in tonsiyesr and was orovide by the siem
¥ Pt czpadily i3 the average nominal capacity and was provided by the client
l"CﬂPaCity faclol represants a 3-year evarage anhual capacity factor from 20710-2012 and was provided by the ofient
¥l Technology reprasents the scwal mahnalogy of the subjes!
*f'* Votal subject facility cost represens the total cost to build the entire faciity and it was determined based on data providde by the clant
" Total Tiar IV equipmentincludss eosis for Heat Recovery Sleam Generalosis) and Dedicaled Ancillary Support Systems.
i Gaseline heat rais was published by the Energy Information Adiministretion ("EIA") U 8. Energy Information Administration
 Toum E1A-860, ‘Annual Electric Serarator Report.!, 2012
¥ Bagaline technningy represenis tha lechnology that the sublect would fieve replared at the fins of the sublsots comstrucion 8s pef o shgn
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Topaz Power Group, LLC .

Consultant: Greg Maxim, Duff & Phelps

Plant: Barney Davis Pawer Plant

Issue 1:

Response:

Issue 2:

Response:

Issue 3:

Please review the enclosed application to ensure that all information is still
current.

This response to the NOD provides additional information in support of Topaz’s
original application. With the addition of the supplemental information provided
in this response, the application is current,

Please remove the steam turbine generator from this application. The TCEQ has
evaluated this equipment and determined that it is not eligible for a positive use
determination.

Without delving too far into arguments that the Commission has already
addressed, a ope semtence statement with absolutely no information or
documentation to support that decision is simply an imsufficient basis for a
negative use deterniination. The Commission directly addressed this very issue in
the December 5, 2012 Agenda Meeting when Commissioner Baker stated, “I
think it has to be properly backed up through a robust technical review on a case-
by-case basis.” Commissioner Rubenstein also noted his concern with the ED’s
negative use determination stating, “What I'm troubled by is that I can’t point to
anything on the record today. I mean Mr. Nasi in his presentation made mention
to the fact that he’s got a document that states a determination was done in 2008
when in 2008, we were recommending 100%. And so that’s where I have
difficulty in where is it that we change our mind? Are we allowed to change our
mind? Absolutely. But, that puts & burden on us to be very clear asto why we
are doing it.”

If the ED chooses to determine that steam turbines are not eligible for a positive
use determination it must provide a robust technical review that cleady
demonstrates for the record why the ED made that determination. Onpe sentence
stating that steam turbines are not eligible for positive use determination fails to
meet the Agency’s own standards.

Topaz respectfully requests that the ED provide a techmical review explaining its
determinatior that steam turbines are not eligible for a positive use determination.

Specify the subsections of Title 40 CFR §60 KKKK and Title 30 TAC § 116.110
being met or exceeded as a result of the installation and use of the heat recovery
steam generators (HRSG). Also, the application must describe how the
property/equipment meets or exceeds a rule, regulation, or statutory provision that




Response:

Issue 4:

(Production Capacity Factor x Capital Cost New) — Capital Cost Old - NPVMP)

has been adopted by a federal regulatory agency, the State of Texas, or a political
subdivision of Texas,

Please refer to Aitachment A.

In addition to the proposed calculation, use the cost analysié procedure (CAP)
contained in 30 TAC §17.17 to calculate a proposed use defermination
percentage.

Capital Cost New x 100

The variables used in the CAP should be calculated as follows:

Production Cabaciw Factor: calculated by dividing the capacity of the existing
equipment or process by the capacity of the new equipment or process.

Capital Cost New: Cost of HRSGs

Capital Cost Old: Cost of a boiler(s) reqmred to produce the same amount of steam
produced by the HRSGs

Net Present Value of the Marketable Product: The met present value of the
marketable product recovered for the expected lifetime of the property, calculated
using the equation in §17.17(c)(2).

(Marketable Product Value-Production Cost),
(1 +Interest Rate)"

vamz

Marketable Product:

. If steam is vused to generate electricity that is sold to external parties or used on site,

then the value of the marketable product js considered the value of electricity sold or
used on site as a resulf of the steam generated by the HRSG.

If steam is sold to an external party, then the value of the markstable product is
considered to be the retail value of the steam sold.

If stearn is used on site, then the value of the marketable product is the value assigned
to the steam for internal accounting purposes. It is the responsibility of the applicant
to show that the intemally assigned value is comparable to the value assigned by
other similar producers of stzam,

For 1 above, the thermal power of steam generated by the facility is converted into
electrical power. Using steam tables and basic thermodynamic equations, the thermal
power of the steam can be determined.

Winerma=(hy - }xm



where by is the initial specific enthalpy of the liquid (the HRSG feedwater) and by is the
final spcciﬁc enthalpy of the steam at a given temperature and pressure exiting the
HRSG. m is the mass flow xate of the steam. Use the steam tables to determine the
specific -enthalpy of the steam based on the required specifications (tempcramre and
pressure) of the steam produced.

To determine the electrical power represented by Wiernat, Wiberna1 must be converted to
electrical power using the thermal efficiency (inema ) of the steam tuthine(s). You may
either use the rated efficiency of the actual steam turbine at the facility or assume "eomal
of 36%, which is an average steam twrbine thermal efficiency for non-nuclear
applications. '

Weteciica™ Wibeomal X Myermar

Wetectical rEpresents the electrical power generation associated with the HRSG. In order to
determine the marketable product value, multiply this value by the number of hours the
HRSG operated in each of the last three years while the electricity was being generated
for sale or use on site. This value should then be multiplied by the average retail rate of
electricity sold during each of the last three years in order to determine the marketable
product value of the steam used to generate electricity sold to extemal parties or used on
site for the last three years. The marketable product values for the last three years should
be added and the sum divided by three to obtain the average marketable product value
over the last three years.

s Production Cost; Ttemized costs directly attributed to the operation of the HRSG

- excluding non-cash costs, such as overhead and depreciation and excluding costs

related to operating the gas turbine, associated duct burners, or the steam turbine
including fuel costs,

s Interest Rate: 10%
* n: estimated useful life in years of the HRSG

' Response:  Please refer to Attachment B for a discussion regarding the flaws in CAP as
prescribed by the ED staff. Also, please refer to Attachment C for a discussion
regarding the use determination models developed by Topaz and the pollution
control percentages.

Issue 5: Under thc administrative rules in place at the time of this application was filed the
applicant could propose the method of calculating a use determination percentage
for a HRSG. Please be advised that the proposed calculation has emors. If you
wish to proceed with the calculation, provide supporting documentation for all
va.tiables used in the calculation, excluding the standard unit conversion factors.

The proposed method utilized an “avoided emissions” approach, whereby, you
compared the thermal output of a combined cycle facility and a simple cycle
facility, Please explain how such a comparison is appropriate, and how you
.developed your “baseline emission rate.” Becaunse this application is for HRSGs,




Response:

" NOx emission reductions attributable to equipment other than the HRSGs should

not be considered. Likewise, the cost of equipment other than the HRSGs should
not be included in the Capital Cost of NOx avoidance or percent exempt
calculations. Please resubmit the Thermal Efficiency Calculation with the “% of
NOx reduction” applied only to the value of the HRSGs. The percentage NOx
emissions reduction attributable to the application equipment is more accurately

calculated as (Output Baseline — Output Subject) / Output Baseline.

Please refer to Attachment C.
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Michael J. Nasi
JACKSON WALKER L.L.P. (512) 236-2216 {Direct Dial)

._W (512) 391-2194 (Direct Fax)

Email: mnasi@)jw.com
ATTORNEYS & COUNSELORS

Tune 24, 2014

Via Hand Delivery

3

o 3
Mr. Chance Goodin ' o
Team Leader, Stationary Sources Programs o I
Air Quality Division _ Yy
TCEQ ' : [
Building C, 3 Floor 9 o
Austin, Texas 78711-3087 : r—é o

Re:  Response to Notice of Technical Deficiency
Topaz Power Group LLC
Nueces Bay Power Plant
Application No. 12210

Dear Mr. Goodin:

On February 21, 2013, the Executive Director (“ED”) of the Texas Commission on
Environmental Quality (“TCEQ™) issued a Notice of Deficiency (“NOD”) to Topaz Power
Group LLC (“Topaz” or “Applicant”) regarding its application for a use determination for the
heat recovery steam generators (“HRSGs”) and enhanced steam turbines (“ESTs") located at its
Nueces Bay Power Plant. On March 20, 2013, the ED granted an extension of the deadline to
respond to the NOD, resulting in 2 new response due date of June 24, 2013. As part of this
response to the NOD, Topaz is providing additional information in support of its original

application. With the addition of the supplemental information provided in this response, the
application is current. ‘

L Eligibility For the Prop 2 Program

It is unquestioned that IIRSGs and the turbines that utilize their steam provide an environmental
benefit by reducing the amount of fuel required to produce each megawatt-hour (“MWh™) of
electricity. By reusing waste heat, the HRSGs are able to produce additional steam which the
steam turbine uses to generate additional electricity, all while no additional fuel is consumed.

The reduction in the amount of fuel consumption on a per MWh basis reduces the associated

emissions of nitrogen oxides (“NOx"), hazardous air polutants (“HAPs”), and greenhouse gases
(“GHGs"). :

Empirical data has been presented to the TCEQ that demonstrates the indisputable reduction of
NOx emissions on a MWh basis resulting from the addition of a HRSG and associated steam
turbine system to a simple cycle gas-fired power plant. On top of the environmental benefits
they provide, HRSGs and steam turbines are used to meet or exceed a variety of environmental

100 Congress Avenne, Suite 1100 Auvstin, Texas 78701 »  (512) 236-2000 =+  fax (512} 236-2002

www.jw.com +  Austin -  Dallas -+ Fort Worth Houston. + SanAngele -  3San Antonle Member of GLOBALAWSH



regulations, including: New Source Petformance Standards (“NSPS”) and Best Available
Control Technology (“BACT") standards associated with both NOx and GHGs, as well as NOx
standards arising from the Clean Air Interstate Rule (“CAIR”) and several other environmental
rules. For further discussion of the specific environmental rules that have been met or exceeded
by use of HRSGs and steam turbines, please sce Attachment A.

IL. The Current CAP, As Interpreted by ED Staff and Prescribed in the NOD, Does Not

Follow Legislative Directives in the Tax Code

Under TCEQ rules, Tier Il applicants are required to use the Cost Analysis Procedure (“CAP™)
to calculate the appropriate use detenmination. And while Tier IV applicants are not required by

TCEQ rules to use the CAP, ED) staff has requested that each of the Tier IV applicants, include a

use determination calculation based on the CAP, in addition to any other proposed calculations.
In the NOD, the ED staff prescribed certain variables that must be applied by both Tier I and
Tier IV applicants in developing their CAP calculations.

However, the CAP, as interpreted by the ED staff and as prescribed in the NOD, conflicts with
the statutory language in Tex. Tax Code §11.31(k). Tax Code §11.31(k) specifically designates
this equipment as pollution control property and explicitly limits the TCEQ’s ability to not
recognize it as such to the process set out in 11.31(1) which provides that he TCEQ must go
through a formal rule-making process if it wishes to remove an item from the list in §11.31{k),
and the removal must be supported by compelling evidence that the item does not provide
pollution control benefits. The Legislature did not afford the TCEQ the option to forego
rulemaking and apply case-by-case interpretations of its rules that always result in a negative use
determmatlon for those items it specifically included on the statutory list of pollution control
property.! Yet, the ED staff i Interprets and applies the CAP in the NOD in a manner that does
exactly that - always results in a negative use determination for equipment that the Legislature
specifically designated as pollution control property. What follows is an explanation of why the
staff’s interpretation of the CAP generates this unlawful result followed by a description of how
the CAP can be interpreted in a manver that does not violate the tax code and potentially
establishes a framework for the commission’s handling of these types of applications now and in
the future.

Although we disagree with the regulatory interpretations on which the NOD is based, in an effort _

to comply with the ED staff’s request, Topaz has applied the CAP as prescribed by the staff in its
NOD (see Table 1). As demonstrated in Table 1 and based upon a review of similar analyses of
similar applications, it is clear that following the ED staff’s recommended CAP Model will
always result in a significant negative use determination for HRSGs and ESTs.

As a threshold matter, the Commission should avoid interpreting its rules in manner that will
always generate a negative use percentage for equipment that has been legislatively assumed to
have pollution control benefits, especially when those pollution control benefits have been fully
documented. In fact, given that the staff’s interpretation of the CAP always results in a negative
use determination means that the staff’s interpretation is tantamount to an ad hoc rulemaking to

! Tex. Tax Code § 11.31(k)(8) and (10).




remove thus equipment from eligibility. Such a procedure clearly violates Tax Code §11.31(1),
which explicitly requires the Commission to go through formal rulemaking and satisty a high
burden before disallowing eligibility for this equipment. '

When it created the list in §11.31(k), the Legislature was not merely providing a list of
equipment for which the TCEQ must conduct an expedited review. The Legislature was
prescribing a list of equipment that was to be considered pollution control property and serve as a
baseline and guide for the TCEQ’s further development of that list. Just because the ED is
required under 11.31(g-1) to evaluate the equipment on the list in 11.31(k) using the standards
and methods used for all equipment does not mean that the staff has the ability to disregard the
Legislatare’s original list of equipment with known pollution control benefits and interpret its
standards and methods in a way that generates arbitrarily negative results without giving any
regard to the emission reduction benefits of the equipment in question.

For further discussion of the CAP forimula, as prescribed by the ED staff, how it fails to properly
account for pollution prevention, and how it generates an arbitrarily negative use determination
percentage, please see Attachment B.

IIL Proposed Methodology

Topaz has interpreted the regulations and applied the CAP in a manner that is in harmony with
the documented and legislatively-sanctioned environmental benefits of HRSGs and their
associated steam turbine systems. As more fully described in Attachment C, not only is there a
regulatory basis for the “Clarified CAP™ approach reflected in Attachment C, it also comports
with agency precedent on a few important points.

Topaz has also developed a Tier IV Avoided Emissions Model, more fully described in
Attachkment C, which it believes complies with the applicable statutes and regulations.

IV. Conclusion

Based on the results of the Clarified CAP Model that Topaz has developed to accurately account
for the portion of HRSGs and steam turbines that is attributable to a pollution prevention
function, Topaz submits that the appropriate nse determination is 57 percent (see Attachment
D). Alteratively, under the Tier IV Avoided Emissions Model, Yopaz calculates a positive use
determination of 46 percent (scc Attachment E). Finally, although many of the issues raised in
the NOD are addressed in some way by this narrative and Attachments A-D, in order to be fully
responsive to the NOD, an issue-by-issue response to the items listed in the NOD is contained in
Attachment F,

Sincerely,

Bewporin. Ll
/= Michael J. Nasi

Attachments
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ATTACHMENT A

Environmeﬁtal Rules and Regulations Met or Exceeded by the Use of HRSGs and Steam
Turbines

From the outset, it must be emphasized that the structure of 11.31 and the manner in which it was
amended in 2007 by the Texas Legislature makes it clear that applications that relate to
equipment contained on the 11.31(k) list are not required to provide citation to document that the
equipment helps to meet or exceed an environmental rule. That is statutorily assumed to be the
case in light of the fact than applicant is explicitly excused from submitting information
demonstrating the environmental benefits of the equipment in question. This, in and of itself,
should suffice to satisfy any inquiry about whether applications relating to HRSGs and ESTs are
obliged to include environmenta] citation to support their claim for statutory eligibility.

Nonetheless, in order fully response to the information requests by the ED staff, what follows is
a discussion of the rules that are being met or exceeded by Topaz’s use of HRSGs and ESTs.

L Rules or Regulations that are Met or Exceeded by HRSGs and ESTs

It should be noted that Issue 2 of the NOD does not honor Chairman Shaw’s specific directive to
provide “an opportunity for additional citations to be provided for what those rules are” but
instead attempts to limit the discussion to citations already provided by the Applicant in its
original application. As Chairman Shaw indicated, the ED should be providing the Applicant an
opportunity to demonstrate whether any environmental regulation exists that is being met or
exceeded through the use of the HRSGs and ESTs. It does not matter whether the applicable
environmental rule is an EPA regulation such as CAIR or county-specific regulations
promuigated by TCEQ, the question before the Commission is simply whether any
environmental rule is being met or exceeded,

A HRSG’s use of otherwise wasted heat from the turbine exbaust gas results in higher plant
thermal efficiency (net power output of the plant divided by the heating value of the fuel),
compared to other power generation technologies. Specifically, the equipment’s increased
thermal efficiency, as compared to a traditional steam boiler unit, reduces the fuel needs for the
same power outputs, while emitting no additional air emissions. It is important to note that the
lower fuel consumption associated with increased fuel conversion efficiency not only reduces
NOx emissions, but also reduces emissions of hazardous air pollutants and greenhouse gas
emissions, such as CO,. The use of HRSGs, ESTs, and combined cycle technology is a crucial
piece of the state’s power fleet as we attempt to meet a growing demand for electricity and
maintain healthy air quality. ‘

It is important to note that, under Tex. Tax Code § 11.31(b), to qualify for an exemption the
equipment must be used “to meet or exceed rules or regulations adopted by any environmental
protection agency ... for the prevention, monitoring, control, or reduction of air, water, or land
pollution.” There is no statutory definition’ of the word “exceed,” but the only reasonable
interpretation of that term in this context is to include actions that not only reduce emissions
below an applicable limit, but also actions that do so before they are absolutely mandated of the
particular facility. Once a rule is duly adopted and time is all that stands between that rule
mandating a reduction at a particular plant, it is wholly unreasonable for the ED staff to narrowly
construe the term “exceed” in the Tax Code to prevent proactive projects from qualifying under



ATTACHMENT A

11.31 while reserving eligibility only for those sites that wait until the last minute and they are
absolutely mandated to act. Not only would this create an absurd disincentive for proactive
pollution prevention, it ignores the reality that no member of the regulated community can afford
to always operate in a reactive, as opposed to proactive, manner.

Therefore, the only reasonable interpretation of 11.31 is to recognize that “exceedfing]” an
environmental rule includes complying with duly-adopted environmental rules prior to the
ultimate compliance date that might be afforded under the rule. As discussed further below, this
is an important recognition in the context of pollution prevention approaches like HRSGs and
ESTs because, in many instances, the emission reductions achieved by this equipment are
required of some, but not all sites at this point in time, but the passage of time and compliance
deadlines will ultimately make such reductions mandatory at every site.

II. CAIR

" There are several applicable regulations which are being met or exceeded through the use of
HRSGs. Most notably, Texas and 27 other states are subject to the EPA’s Clean Air Interstate
Rule (“CAIR”), which speciﬁcallgr calls for those states to reduce emissions of NOx and SO,
from electric generating facilitics.” As described in the Application itself, Topaz’s HRSGs and
ESTs help meet or exceed the CAIR requirements primarily by reducing fossil fuel consumption
and related NOx emissions. The use of Topaz’s HRSGs and ESTs in the combined cycle
configuration results in significantly lower NOx emissions for the same electric power that could
- be generated by a simple cycle plant without pollution control equipment. HRSGs and ESTs
accomplish this result by capturing/recycling and using heat generated by its combustion
turbines, which then convert water into steam to power steam (rather than natural gas) turbines
to produce additional power without use of additional fossi! fuel or its associated NOx emissions.
Stated conversely, without its HRSGs and ESTs, Topaz would be unable to produce the same
amount of power without producing more NOx emissions that would in turn be curtailed on
CAIR-implementing state regulations,

. BACT

On January 2, 2011, EPA began regulating GHGs under the Clean Air Act® and implemented a
new GHG regime through BACT reviews (in SIP-authorized states or via a FIP [e.g., Texas])
which effects an oufput-based emission limit on GHGs. On May 21, 2013, the Texas Legislature
passed House Bill 788, which directs the commission to adopt rules to authorize GHG emissions
through state issued permits in order to displace the FIP with a SIP-authorized GHG permit

regime.

So, although the debate continues regarding EPA’s technical legal approach for regulating GHGs
under the Federal Clean Air Act, there can be no debating the fact that they are, in fact,
regulating GHGs in a manner that effects an output-based emission standard for fossil fuel-fired
power plants. Coupled with multiple NOx-based regulations, EPA’s GHG regime leaves no

? See 40 C.F.R. Part 96.
¥ See 75 Fed. Reg. 31514 —31608 (June 3, 2010).
* See TEX. HEALTH & SAFETY CODE § 382.05102; H. B. 788, 83" Tex. Leg., § 2 (2013),
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question that an adequate environmental regulatory basis exists to satisfy that aspect of Prop. 2
eligibility.

The most effective means to reduce the amount of CO, generated by a fuel-burning power plant
is to use efficient generating technologies and processes to meet the plant’s required power
output. The equipment itself, heat recovery system generators, enhanced steam turbines, and
related ancillary equipmient capture and recirculate heat that would otherwise be vented to the
atmosphere, which results in more electricity being produced per unit of fuel input.

In its GHG BACT Guidance Document, the EPA states, “Considering the most energy efficient
technologies in the BACT analysis helps reduce the products of combustion, which includes not
only GHGs but other regulated NSR pollutants (e.g. NOx, S02, PM/PM10/PM2.5, CO etc.)
Thus, it is also important to emphasize that energy efficiency should be considered in BACT
determinations for all regulated NSR pollutants (not just GHGs).” - The fact that output-based
emission reductions have been so clearly identified by. the -EPA as a preferred -method of
compliance with BACT for a wide range of pollutants should end any debate about whether a
sufficient regulatory basis exists to conclude that HRSGs qualify as pollution control property.

By reducing output based emissions of GHGs in this manner, this equipment is clearly eligible
for Prop. 2 consideration without the need for any further discussion of whether and to what
extent existing NOx regulations independently establish that eligibility.

IV. NSPS

As previously mentioned, HRSGs also help facilities meet 40 CFR 60.44Da, which establishes
standards of performance for NOx emissions for electric utility steam generating units for which
construction commenced after September 18, 1978.5

In its Response Brief to the negative use determination appeal, the ED staff stated, “Applicants
cite to NSPS Da and/or Db which contain a limit based upon the pounds of NOx per MWh
generated. NSPS Da and Db regulate only a portion of the plant. Applicants argune HRSGs
provide control by increasing efficiency of the entire plant, Because what is regulated by NSPS
Da and Db is not the same as what Applicants state the control provided by HRSGs, there is not
a sufficient nexus.”’ It appears that the ED’s argument here is that HRSGs help increase
efficiency and thereby reduce overall plant emissions, but the emission limits in parts Da and Db
only apply to specific pieces of equipment and therefore, the HRSGs were not “used,
constructed, acquired, or installed wholly or partly to meet or exceed” Da and/or Db,

A simple reading of the regulation demonstrates 1) that Da is an environmental rule; 2) that Da
requires that both HRSGs and duct burners meet certain emissions limits; and 3) that the use,
construction, acquisition, or installation of HRSGs will help an applicant meet these rules. The
fact that the Applicant argues that HRSGs help increase the efficiency of the whole plant has

>EPA, PSD and Title V Permitting Guidance for Greenhouse Gases, p. 21 (March 2011),

540 C.F.R. 60.40Da. It should be noted that the applicable emission limits vary depending on the year the facility
was constructed,

7 Executive Director’s Response to the Appeals Filed on the Negative Use Determinations for the Heat Recovery
Steam Generator Applications (“Executive Director Response Brief”), October 4, 2012, p. 11,
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absolutely nothing to do with the fact that the HRSGs acquired and installed at its facility help
Applicant to comply with part Da.

The ED has already conceded that 40 CFR Part 60, Subpart KKKX includes an output-based
emission limit on NOx that applies to an entire power plant.® Rather than taking the logical step
of acknowledging that HRSGs assist and, in fact, are essential to achieving the Subpart KKKX
emission limit, the ED makes a seemingly illogical leap to the conclusion that Subpart KKKK
cannot be the qualifying environmental regulation because that Subpart would not apply until
“after an applicant affirmatively decides to build a combined cycle plant.”® Whatever that
statement is intended to convey, it does not accurately reflect the regulatory framework.

The “Applicability” section of 40 CFR Part 60, Subpart KKKK states “if you are the owner or
operator of a stationary combustion turbines with a heat input at peak load equal to or greater
than 10.7 gigajoules (10 MMBtu) per hour, based on the higher heating value of the fuel, which
commenced construction, modification, or reconstruction after February 18, 2005,” your turbine
is subject to this subpart.”’® So, it is clear that this regulation applies to “stationary combustion
turbines” without reference to what type of equipment is installed in conjunction with those
turbines.

V. Conclusion

Thetefore, the CAIR Program, 40 CFR Part 60, Subpart Da, and 40 CFR Part 60, Subpart KKKK.
clearly and unambiguously create NOx emission limits that HRSGs are “used, constructed,
acquired, or installed wholly or partly to meet or exceed.” The bottom line is that NOx emission
limits exist and HRSGs help to meet or exceed those limits. Furthermore, a combined-cycle
power plant using HRSGs is an example of efficient generating technologies and processes used
to meet the plant’s required power output, which is necessary to meet GHG BACT requirements
now and will be critical to meet GHG NSPS requirements, once finalized.

81d at 12.
Id

1% 40 CFR §60.4305,
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Flaws with the Interpretation and Application of the CAP Reflected in the ED Staff’s NOD

L. Structural Flaws in the CAP, as Interpreted in the NOD

During the Commissioner Agenda Meeting, in a discussion with Minor Hibbs regarding the
flaws of the curtent CAP, Chairman Shaw noted that “My thought is you use those same
processes, it’s just that for the purpose of those items listed in (k) you consider energy
efficiency in that methodology.” Unfortunately, the interpretation of the CAP reflected in the
staff’s NOD does not account for the energy efficiency benefits provided by HRSGs and ESTs in
the CAP and has, in fact, guaranteed that this equipment will receive a negative use
determination. What follows is the documentation of how the ED staff’s interpretations of the
CAP always generate a negative use determination for this equipment.

The CAP as interpreted by ED staff and set forth in the NOD, is best suited to measure the
positive use determination percentage generated as a consequence of an upgrade or modification
to production facilities that generate pollution control benefits as a consequence of such a
modification. Even so, certain assumptions required by the ED staff cause the CAP Model
prescribed in the NOD to always result in a negative use determination. Topaz was not replacing
an older, traditional steam-fired boiler. Rather, Topaz re-powered the Nueces Bay Power Plant
after integrating HRSGs and ESTs into the design of the plant, creating a more efficient power
generation facility. As a result, the CAP Model presented in the NOD does not generate a use
determination percentage that accurately reflects the pollution prevention benefit of HRSGs and
ESTs. :

1I. Application of the ED’s Prescribed CAP Model Demonstrates Significant
Deficiencies and Does Not Comply with Commission’s Instructions

Although Topaz does not agree with the regulatory interpretations reflected in the CAP
instructions provided in the NOD, in an effort to fully comply with the ED staff request, Topaz
has applied the CAP as prescribed in the NOD (see Table 1 below). Use of this model results in
a use determination of -414.51%, which demonstrates why the staff’s interpretations are flawed
and do not comport with legislative directives set out in 11.31.
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Table 1: Results of CAP Model Using TCEQ Variable Assumptions

TCEQ
CAP Model Variable Assumption,

.. TCEQ
CAP M_bdél' Inputs

TCEQ
CAP - _
Medel

" Oitput

Production Capacity Factor (PCF);
Calculated by dividing the capacity of the existing
equipment or process by the capacity of the new
equipment or process.

PCF = 0; undefined
Capacity of Existing Equipment = Q
Capacity of New Equipment/Process = 297

Capital Cost New (CCN): Cost
of HRSGs ONLY

CCN =§ 76,739,946

Capital Cost Old (CCN):
Cost of a boiler(s) required fo produce the same
amount of steam produced by the HRSGs.

CCO = $75,859,027

Net Present Value of the Marketable

Product (NPVIMP): The net present valuc
of the marketable product recovered for the
expected lifetime of the property, calculated using
the equation in §17.17(c)(2)

1. )f steam is used to generate electricity that is
sold to external parties or used on site, then the
value of the marketable product is considered the
value of electricity sold or used on site as a result
of the steam generated by the HRSG, Forl
above, the thermal power of steam generated by
the facility is converied into electrical power,
Using steam tables and basic thermodynamic
equations, the thermal power of the steam can be
determined, '

Substituted actual steam turbine net
generation in MegaWait-Hours for the 2005-
2007 period[1]

N/A

Production Cost (PC):

Ttemized costs directly aitributed to the operation
of the HRSG excluding non-cash costs, such as
overhead and depreciation and excluding costs
related to operating the gas turbine, associated duct

bumers, or the steam turbine including firel costs,

HRSG-Only O&M: § 175,000
(NOTE: Na Fuel Costs Included)

Interest Rate:

10%; Use in current CAP Model

Assumed

n:
Estimated Useful Life in years of the HRSG

Use 20 year useful life, Assumed

Assumed

ALL Assumptions Above

All

-414.51%
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One of the major reasons the ED staff’s interpretation of the CAP drives an absurd negative
percentage is the over-emphasis on income in the calculation, which is direct conflict with
comments made by Commissioner Baker at the December 5, 2012 Agenda when he stated:

In this letter from the author that says specifically that "3732...[was nol
intended] to prevent electric-generating facilities from receiving exemptions for
equipment simply because they also derive profit from any given piece of
equipment or process.” It basically says if if reduces pollution it qualifies. And
s0, 1 have a really hard time sort of ignoring what the will of the author, who
seems to be very clear in sort of what he was thinking when the Bill was written
and passed, and sort of just setting that aside because of the economic benefit
gain from the installation of a HRSG.

The fact that, in large part, the staff’s interpretation of the CAP uses production value as a means
to drive down the use determination percentage also runs afoul of the stated expectations of
Commissioner Rubenstein when he stated at the December 5 Agenda:

I don't disagree that there's great production value in having the HRSGs there.
None. Nobody disputes that. But, I also don’t think it's appropriate to discount the
Jact that that efficiency ends up in emission avoidance, and . . . we ‘ve touted the
improvements in air quality that we've made because we’re targeting the
emissions, in large respects the increased efficiencies because of the regulations
that we have also let us get there, and so we can’t like it here and not like it over

on this end.

There is no doubt that the Commissioners’ directive was for the ED to provide a method for
calculating use determinations that accounts for and encourages the prevention of pollution
through efficient process and design features, Unfortunately, the interpretations of the CAP
reflected in the NOD fail to accomplish this end and should not be used to evaluate HRSGs and
ESTs. We remain hopeful that, through the submission of responses to NODs, the regulated
community will provide a more than adequate basis for the ED staff to follow a different
interpretation and application of the CAP that better honors the directions and expectations of the
Commissioners. Toward that end, what follows in Attachment C is Topaz’s attempt to
document a more technically, legally, and practically sound approach to applying the CAP to
HRSGs and ESTs,
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Selution to CAP Issue and Statutory Compliance

While the CAP, as prescribed by the ED staff, should not be used to evaluated HRSGs and ESTs,
an interpretation of the CAP that utilizes the same basic form as that prescribed by the ED staff,
but which better incorporates accurate measures of costs and revenues for each variable. Topaz
has worked closely with other pending Prop. 2 applicants to develop a consistent set of measures
in order to make the ED staff’s job in evaluating each submission much more efficient and
productive. We hope that what results is the agreement by staff that the clarified CAP approach
set out below can serve as a useful tool in calculating the appropriate use determination for the

pending applications.
Proposed Models and Resulting Use Determinations
L Supmary of Models Used to Calculate Use Determinations

As discussed in Attachment B, Topaz has run the numbers using ED’s prescribed CAP Model
and calculated a use determination percentage of -414.51 percent. The arbitrarily low use
determinations that result when applying this model demonstrate that it cannot be relied upon as
an accurate measure of the pollution control benefits provided by HRSGs and ESTs. Therefore,
Topaz has interpreted and applied the CAP in a way that much more accurately accounts for the
pollution control benefits provided by HRSGs and ESTs while still using the staffs preferred
tool for deriving positive use determinations. Without waiving any right to contest the
Commission’s use of the CAP for these types of applications, we are confident that, for purposes
of resolving the pending applications for HRSGs and ESTs, the refined CAP model set out below
will serve the commission very well.

Under this refined CAP Model set out below, Topaz has prepared two scenarios — one in which
the Capital Cost Old (“CCO”) is assumed to equal zero and one in which the CCO is assumed to
be the cost of a “flue gas ducting spacer” or “spool piece” which would be located in place of the

HRSGs and associated equipment if the HRSGs and associated equipment were eliminated from

the facility’s design (i.e. if the heat was simply vented).

Furthermore, as a Tier IV applicant, Topaz is not required to use the CAP for purposes of
calculating the use determination percentage for the HRSGs. Therefore, as requested in the
NOD, Topaz is also submitting a new Tier IV Use Determination calculation based upon an
avoided emissions methodology (“Emissions Avoidance Model™).

Il. Refined CAP Model

‘Topaz has chosen to first prepare a CAP Model utilizing the form in the NOD, and then to
incorporate within this CAP Model the most accurate cost and revenue assumptions for each of
this model’s variables, when those proposed by the TCEQ within the NOD do not represent these
values.

Topaz has prepared two CAP Model scenarios:
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« Scenario (1) in which the Capital Cost Old (“CCQ”) is assumed to equal zero, to reflect
the greenfield design of the Facility (or, stated another way, to reflect the fact that there is
no comparable equipment being replaced by the HRSGs and ESTs); and

e Scenario (2) in which CCO is assumed to be the cost of a “flue gas ducting spacer, or
“spool piece”, which would be in place if the Facility’s HRSGs and their dedicated
ancillary equipment were eliminated from the Facility design.

The Applicant assumptions used within, these CAP Model scenarios, and a summary of the
resulting use determination percentages, are presented below.

A. Clarified CAP Model Assumptions

Topaz has defined certain cost and revenue variables in applying the CAP Model in a way that
allows the CAP to accurately reflect the Facility’s costs and revenues, and to incorporate themn
into a calculation that results in an accurate use determination percentage for a pollution
prevention device like a HRSG.

(Production Capacity Factor xCapital Cost New)-Capital Cost Old-NPVMP
Capital Cost New

x100

Where NPVMP is defined as “the net present value of the marketable product recovered for the
expected lifetime of the property, calculated using the equation in paragraph (2) of this
subsection [30 TAC §17.17(c)(1)]. Typically, the most recent three-year average price of the
material as sold on the open market should be used in the calculation. If the price varies from

state-to-state, the application shall calculate an average and explain how the figures were
* determined.”

Specifically, Topaz has used the following assumptions regarding the variables to be used in the
CAP Model presented by the TCEQ in the NOD:

» Production Capacity Factor (“PCE™): value has been assumed to equal 1.

No older, less efficient equipment was replaced by the installation of the subject equipment and
the Facility was constructed from a greenfield design. Therefore, any theoretical consideration
of a comparable, older design in the CAP Model would be assumed to be at the same productive
capacity as the subject equipment at the Facility. Precedent exists from prior TCEQ Tier Il
Application filings for the use and acceptance of a PCF value of 1.

» Capital Cost New (“CCN™): value has been assumed fo include the installed cost of the
HRSGs and all dedicated ancillary equipment necessary to generate the marketable
product assumed in this CAP Model, including the ESTs.

HRSGs alone cannot produce clectricity as a fuel substitute; the HRSG works in conjunction
with additional equipment to convert the heat of combustion from the Facility’s Combustion
Turbines (“CTs”) into electricity. That additional equipment, including circulating water
systems, cooling water systems, cooling towers/air cooled condensers, water treatment systems,
and the ESTs, must be included in CCN. Precedent from prior TCEQ Tier I, II, and I
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Application filings exists for the use and acceptance of a PCF applicant- deﬁned Historical Costs,
inclusive of dedicated ancillary equipment costs.

» Capital Cost Old (“CCQO”): value has been defined as zero.

As stated above, the HRSGs were not installed as a replécement of similar or comparable, less
cificient equipment. Precedent exists from prior TCEQ Tier IIl Application filings for the use
and acceptance of a CCO value of zero.

* Net Present Value of the Marketable Product (“NPVMP™) includes the following
assumptions:

o Production Cost (“PC”): value has been modified to include the cost of fuel
atiributable to the MW output of the ESTs.

The NOD directs Topaz to exclude such fuel costs, The fuel used to create the steam is a raw
material used in HRSG operation. The CAP Model should not consider the Marketable Product
value (“revenues™) of the electricity produced by the subject equipment on one hand while
excluding the fuel costs (“O&M costs™) necessary to create that Marketable Product on the other.
Without fuel, the HRSG cannot generate steam; without the ESTs the HRSG cannot generate
electricity; and therefore, no Marketable Product would be created. Fuel costs must be included
in Production Costs in any rational application of this CAP Model.

It is an oversimplification to assume all fuel costs within the Combined-Cycle system are
attributable to the Facility CTs alone. Facility fuel costs to generate Marketable Product should
be assumed to be incurred by: the CTs; the Facility HRSG Duct Bumers; and the Facility
HRSGs. :

¢ Three-Year average inputs (2005-2007) for the following:
Facility Capacity Factor (%);
Facility Heat Rate (“UNITS™);
Annual O&M Costs for HRSGs & Ancillary Equipment;
ERCOT Houston Zone electricity pricing; and '
Katy Hub Fuel pricing.
o Annual O&M Costs included O&M costs for the following Facility systems:

o HR__SGS;

C © 0o ©o o0

o Circulating Water System;
o Cooling Water System,;

o Cooling Towers/Air Cooled Condenser(s);
Make Up Water Treatment System; and

o ESTs.

Q
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B. Clarified CAP Model Results

The Clarified CAP Model results in a positive use determination of 57.49 percent when CCO is
assumed to equal “0” and 57.31 percent when CCO is assumed to equal the cost of a spool piece.
Attachment D, entitled “Cost Anatysis Procedure “CAP’ Calculations”, details Topaz’s CAP

Model assumptions and the resulting use determination percentages to be applied to facility’s
HRSGs and ESTs where:

« CCO=0and
»  CCO = Cost of Spool Piece

Attachment D also provides any needed supporting documentation. for the Applicant’s variable
assumptions used in the CAP Model to generate the resulting use determination percentages.

Table 2 below summarizes the outcomes of the two CAP Model scenarios prepared.

Table 2: Clarified CAP Model Outcomes

CAP'Model | °.  Dedeription | . | PartialUsc | -, Eligible
Scenario. | o .. | Deférmmiation | - Polfution:
S % - Control Cost
Tier I — - T
CAP Model | HRSG & Dedicated Ancillary
Wl CCO = Systems 57.49% - $91,147,807
$0
Tier [T — :
CAP Model | HRSG & Dedicated Ancillary o
w/ CCO = Systems 57.31% $90,860,382
Spool Piece

III. Avoided Emissions Model

Topaz is also submitting a revised Tier IV use determination calculation methodology. Topaz
requests that the TCEQ consider the revised method as a substitute for the calculation method
included in the original 2008 application. The proposed calculation method included in this
Response to NOD addresses and corrects any errors in the original calculation, As requested,

Topaz has provided the supporting documentation for the variables used in the new calculation
method.

Consistent with recent discussions with TCEQ, this proposed calculation method is an avoided
emissions methodology (“Avoided Emissions Model”). The Avoided Emissions Model has been
developed and is proposed as a methodology for calculating the emissions-reduction benefits of
integrated design features (such as HRSGs) that produce lower emissions on a per-megawatt-
hour basis. It is a technically sound method for calculating a use determination percentage based
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on actual environmental benefit and avoids the problems discussed earlier when applying the
CAP Model to an emissions-reducing / efficiency-enhancing equipment addition. As noted
earlier, the CAP Model counter-intuitively assigns a higher use determination percentage to less-
efficient equipment operation. Additional information regarding the proposed revised Tier IV
calculation methodology is found in the revised Application.

A, Avoided Emissions Model Assumptions

Topaz has prepared two modeling scenarios using the Avoided Emissions Model detailed in the
revised Application:

e Scenario (1) in which the capital cost of the pollution control property eligible for
positive use determination considers the cost of the Facility’s HRSGs inclusive of the
cost of all dedicated ancillary equipment necessary to generate the emissions reductions
assumexd; and ’

¢ Scenario (2) in which the capital cost of the pollution control property eligible for
positive use determination considers the cost of the Facility’s HRSGs only.

Topaz considers the results in Scenario (1) to be the appropriate and accurate application of the
use determination percentage resulting from the Avoided Emissions Model presented. Topaz has
prepared Scenario (2) to be responsive to the TCEQ’s directions in the NOD, but challenges the
validity and use of the results of Scenario (2) by the TCEQ.

As noted earlier, a HRSG’s function is to produce steam. The ESTs then tum that steam info a
marketable product — electricity. For this reason, it is appropriate to include the cost of the ESTs
in the use determination calculations for the HRSGs. Similar to the ESTs, certain makeup water
(feed water) systems, circulating/cooling water systems, and dedicated piping, structural steel,
instrumentation and control, and electrical additions to support the ESTs and/or the make-up
water and steam cooling/condensing systems are integral to the operation of the HRSG and the
production of the marketable product, electricity. The inclusion of the cost of the Facility’s
ESTs and the HRSGs’ dedicated ancillary equipment within the eligible capital costs to which
the resulting use determination percentage resulting from the Avoided Emissions Model is
applied is consistent with the TCE(Q’s historical practice under the Prop 2 Program.

B. Avoided Emissions Model Results
The Avoided Emissions Model results in a positive use determination of 46 percent.

Attachment E, entitled “Tier IV Avoided Emissions Partial Use Determination Calculation”,
details Topaz's Avoided Emissions methodology and the resulting use determination percentages
to be applied to facility’s HRSGs and Dedicated Ancillary Systerns.

Table 3 below outlines the result of the Tier IV Avoided Emissions Model.
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Table 3: Avoided Emissions Model Outcomes

Property/ | .~
“Wodet |

s

“Eligihle - -
"} Control-Cost |

Tier IV

HRSGs & Dedicated Ancillary |
- Systems

$73,562,840

Tier IV

HRSG Costs Only 46%

$35,607,335
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Scenario 1;
Capital Cost Old = $0
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Topaz Power Company, LLC

Electricity - PV Calculations

SCENARIO 1. CAFITAL GOST OLD = 40

<< GOHFDENTIAL ~>

Difference Period Interest Rate PV - Period
37,915,933 1 110000 % 7,196,302
$7,915.933 2 1.21000 § 8,542,093
§7,015,933 3 1.33100 § 5,847,357
$7,915,933 4 146410 % 5,406,689
$7,915,033 5 1810651 $ 4815171
$7,915,933 6 1.77158 § 4,468 338
57,915,933 7 194872 § 4,062,125
37,915,833 8 214358 & 3,692,841
$7,615,953 9 235705 % 3,357,128
$7.015,933 10 259374 % 3,051,935
$7.915,933 11 285312 & 2,774,486
%7,815,933 12 3.43843 5 2,522,260
$7,915,933 13 345227 § 2202864
$7.915,933 14 3.79750 % 2,084,512
$7,915,033 15 417725 § 1,885,011 .
$7.916,933 16 459497 % 1,722,738
37,915,933 17 505447 3 1,566,125
$7,915,933 18 565802 § 1,423,750
$7,915,923 19 6116 3 1,284,318
37,915933 20 872750 § 1,176,653

NPVMP: $ 67,382,797

DUEFF&SPHELPS




Scenario 2:
Capltal Cost Old = Spool Piece
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Topaz Pows: Company, 1.LG SCENARIO 2. CAPITAL GOST DLD = SPOOL FIECE DUEF& PHELPS

< CONFIRENTIAL >=

Electricity - PV Calculations

Difference Period Interest Rate PV - Period
$7.915,933 1 110000 & 7,196,302
$7,815,933 2 1.21000 % 6,542,083
$7.915,933 3 133100 § 5,947 357
$7.215,933 4 1.46410 § 5,406,689
$7,915,933 5 161051 $ 4915171
$7,915,933 B 177156 % 4,468,338
$7.915,933 7 194872 § 4,062,125
$7.9815,933 B 214359 $ 3,692,841
$7.915,933 9 235795 § 3,357,128
$7,915.833 10 259374 % 3,061,935
37,215,933 11 288312 § 2,774,486
$7,915,933 12 313843 5 2,622,260
$7,915,933 13 345207 & 2,292,964
$7.915,923 i4 378750 % 2,084 512
$7.815,933 15 447725 § 1,895 011
$7.915,933 16 450497 $ 1,722,738
$7.915,933 17 505447 $ 1,566,125
$7,915,933 18 555802 % 1,423,750
$7.915,923 19 6.11591 3 1,294 318
$7,915,933 20 B.72750 % 1,176,653

NPVMP: $ 67,392,797
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Nueces Bay Power Plant

cbFe BRI

Tier IV Avaidad Emissions Parfial Use Determination Galowlation

Taxpayer: Tepez Power Group
Plant: Nueces Bay Pawer Plant
FPlant Summary: 748.2 MW 2x1 Configuration Natursl Gas-Fired Combined Cycle Plent
Flam Locaiien: Nueges Gounly, X
Project; 2013 Reviged Tier IV Avoivad Emissions Calouistions
Date:  June 24, 2013
Rev: [4
Assumplions
Sublect Dretalls;
Average Heal Ratel! 7,188 BlukWh
NCx Emissions”! 30.43 Tons ! yeer
Plant Capagity™ 727 MW
Cepacity Faciort! AD.420
Technology™ Combined Cycle
Tolal Subjed Facility Cost™ 3 432,841,730
Total Cost of Tier IV Equipment™ §  158,540.804
Baselins Detalts;
Average Heat Rate™ 10,440 BlukWh
Technolegy™ Co tional Steatn BoilerfTurbine Cerfigumation
STEP 4
Subject Qutput-Based Limit Calcuiation dhs NOx / MWi)
I Unit
input-based Limit % Heat Rate / Converstons o:g;:;—z::ed
{'hs NOUNMMBLU) {Btutkwh) (1,000,000 Bty HOX/MWh)
1000 KWh)
0.0047 7.168 1,000 0.0335
T STER
Subject Output Conversion Calculation (NOX Tons ! Year)
Output-based Limit . Capacity (W) . Capactty U?gsgz:;:rf '.: . Output KOx
{ibs HOX/MWR) Factor Haurs | 2,000 1bs) (Tons/¥ear}
: 0.0335 127 40.42% 4 9.4
- STEFS T
Raseline Gutput-Based Limit Caleulatiun (Ibs NOx / MWh)
Wit
Inpul-based Limig X Heat Rate i Conversions ml:;;‘ f{;;?d
{Ibs NOX/MMEtuYy {BIHKWR) . {1,000,000 Btu KOX/MWh}
11000 kWh}
00047 10,4440 060 004451
b e it e+ e @ e e e e et i R
Baseline Qutput Conhversien Caleutation (NOX Tons / Year)
Output-based Limit . Capacity (W) . Capachy “;‘;‘sg‘:!:;z’f;’;‘s . Output Nox
{Ths HOXTWH) Factor Hours | 2,000 ibs) {TonsiYear)
0.0401 Yrds 40.42% 4 §7.F
—— [ [ SEE [ "
Percant NOx Redustion Galeutation
{ Qutput Baseline - Output Subject ) [ Outpuf Bubject = % NOX Reduction
a7 7 G4 384 46.4% 1
[ Géhclude s B N

H es retg mpresenls plant actual Z-yeer average heat rats (HEV) Rom 2010-2012 and was provided by the afient
FHOK erigsions s the actual 3-yeer avsrage NOx pallutant far 2010-2012 protuced in lonsiyear st was provide by the ctient
it capecity s the average norminal capecty and wae provided by the client
“ Capecity facior tepresanis 3 3-vear suerage ehnlal capacity fector from 2050-2042 ans was provvidad by the clign)
B Technology raprasents ihe sstual teshnclogy of the subjet
ETotal subjec lacility cost rapresents the otal cosl to buid fhe entira lacility end it was determinad bessd on dala jprovide by the it
T Tatal Tier iV souipment includet cozts for Hest Recovery Staam Genelator(s) and Dedicaled Ancillary Supporl Systems

ARassling heat rate was published by the Ensrgy tnfarmation Administration ("EIA"), U 8. Energy Information Adnvinigiration

 Farm EIA-860, ‘Annual Efactric Generator Repor 2042
" Beoseline tochnology represents the tenhnriogy that the subject s oult have replaced at the bma of tha suljscls construction. 26 per e o




~ Attachment F



Topaz Power Group, LLC

Consultant: Greg Maxim, Duff & Phelps

Plant: Nueces Bay Power Plant

Issue 1:

Response:

Issue 2:

Response:

Issue 3:

Please review the enclosed application to ensure that all information js still '

current.

This response to the NOD provides additional information in support of Topaz’s

original application. With the addition of the supplemental information provided

in this response, the application is cumrent.

Please remove the steam turbine generator from this application. The TCEQ bas
evaluated this equipment and determined that it is not eligible for a positive use
determination. '

Without delving too far into arguments that the Commission bas already
addressed, a ope sentence statement with absolutely no information or

documentation to support that decision is simply an insufficient basis for a -

negative use determination. The Coramission directly addressed this very issue in
the December 5, 2012 Agenda Meeting when Commissioner Baker stated, “I
think it has to be properfy backed up through a robust technical review on a case-
by-case basis.” Commissioner Rubenstein also noted his concem with the ED’s
negative use determination stating, “What I'm troubled by is that I can’t point to
anything on the record today. I mean Mr. Nasi in his presentation made mention
to the fact that he’s got a document that states a determination was done in 2008
when in 2008, we were recommending 100%. And so that's where I have
difficulty in where is it that we change our mind? Are we aflowed to change our
mind? Absolutely. But, that puts a burden on us to be very clear as to why we
are doing it.” ' ' ,

Tf the D chooses to determine that steam turbines are not eligible for a positive
use determination it must provide a robust techmical review that cleady
demonstrates for the record why the ED made that determination. One sentence
stating that steam turbines are not eligible for positive use determination fails to
meet the Agency’s own standards.

Topaz respectfully requests that the ED provide a technical review explaining its
determination that steam turbines are not eligible for a positive use determination.

Specify the subsections of Title 40 CFR §60 KKKK and Title 30 TAC 116.110
being met or exceeded as a result of the installation and use of the heat recovery
steam pgenerators (HRSG). Also, the application must describe how the
property/equipment meets or exceeds a rule, regulation, or statutory provision that




Response:

Issue 4:

bas been adopted by a federal regulatory agency, the State of Texas, or a political
subdivision of Texas,

Please refer to Attachment A.

In addition to the proposed calculation, use the cost analysis procedure (CAP)
contained im 30 TAC §17.17 to calculate a proposed use determination
percentage,

(Production Capacity Factor x Capital Cost New) - Capital Cost 0ld - NPVMP)

Capital Cost New x 100

The variables used in the CAP should be calculated as follows:

-

Production Capacity Factor: calculated by dividing the capacity of the existing
equipment or process by the capacity of the new equipment or process.

Capital Cost New: Cost of HRSGs

Capital Cost Old: Cost of a boilex(s) required to produce the same amount of steam
produced by the HRSGs

Net Present Value of the Marketable Product: The net present value of the
marketable product recovered for the expected lifetime of the property, calculated
using the equation in §17.17(c)(2). .

A
‘ {(Marketable Product Value-Production Cost)
NPVMP = :
Z (1 +Interest Rate)*

Marketable Product:

If steam is used to generate electricity that is sold to external parties or used on site,
then the value of the marketable product is considered. the value of electricity sold or
used on site as a result of the steam generated by the HRSG.

If steam is sold to an external party, then the value of the marketable product is
considered to be the retail value of the steam sold.

If steamn is used on site, then the value of the marketable product is the value assigned
to the steam for internal accounting purposes. It is the responsibility of the applicant
to show that the internally assigned value is comparable to the value assigned by
other similar producers of steam.

For 1 above, the thermal power of steam generated by the facility is converted into
electrical power. Using steam tables and basic thermodynamic equations, the thermal
power of the steam can be determined.

Wiherma=(hy-hg)xm



where hy is the initial specific enthalpy of the liquid (the HRSG feedwater) and h; is the
final specific enthalpy of the stcam at a given temperature and pressure exiting the
HRSG. m is the mass flow rate of the steam. Use the steam tables to determine the
specific enthalpy of the steam based on the required specifications (temperature and
pressure) of the steam produced.

To determine the electrical power represented by Wineomat, Witeama must be converted to
electrical power using the thermal efficiency (Tpeona ) Of the steam turbine(s). You may -
either use the rated efficiency of the actual steam turbine at the facility or assume Taeomal
of 36%, which is an average steam turbine thermal efficiency for non-nuclear

applications.
Wetectrical= Wenermat X Ngeenn

Weteotsical TEprEsents the electrical power generation associated with the HRSG. In order to
determine the marketable product value, multiply this value by the number of hours the
HRSG operated in each of the last three years while the electricity was being generated
for sale or use on site. ‘This value should then be multiplied by the average retail rate of
electricity sold during cach of the last three years in order to determine the marketable
product value of the steam used to generate electricity sold to external parties or used on
site for the last three years. The marketable product values for the last three years should
be added and the sum divided by three to obtain the average marketable product value

over the last three years,

* Production Cost: Ftemized costs directly attributed to the operation of the HRSG
excluding non-cash costs, such as overhead and depreciation and excluding costs
related to operating the gas turbine, associated duct bumers, or the steam turbine
including fuel costs.

® Interest Rate: 10%
* n: estimated useful life in years of the HRSG

Response:  Please refer to Attachment B for a discussion regarding the flaws in CAP as
prescribed by the ED staff. Also, please refer to Attachment C for a discussion
regarding the use determination models developed by Topaz and the pollution
control percentages.

Issue 5: Under the administrative rules in place at the time of this application was filed the
applicant could propose the methed of calculating 2 use determination percentage
for a HRSG. Please be advised that the proposed calculation has errors. If you
wish to proceed with the calculation, provide supporting documentation for all
variables used in the calculation, excluding the standard unit conversion factors.

The proposed method utilized an “avoided emissions” approach, whereby, you
compared the thermal output of a combined cycle facility and a simple cycle
facility, Please explain how such a comparison is appropriate, and how you
developed your “baseline emission rate.” Because this application is for HRSGs,




Response:

NOx emission reductions attributable to equipment other than the HRSGs should
not be considered. Likewise, the cost of equipment other than the HRSGs should
not be included in the Capital Cost of NOx avoidance or perceni exempt
calculations. Please resubmit the Thermal Efficiency Calculation with the “% of
NOx reduction” applied only to the value of the HRSGs. The percentage NOx
emissions reduction attributable to the application equipment is more accurately
calculated as (Output Baseline — Qutput Subject) / Output Baseline,

Please refer to Attachment C.
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March 7, 2014

Yia Email and Hand Delivery

Mr. Ron Hatlett ) ,
TCEQ Tax Relief for Pollution Control Property Program : o
MC 110 . MARO7 20
12100 Park 35 Circle, Building F, 4th Floor ' : T
Austin, Texas 7871 1-3087 .

Re:  Response to Notice of Technical Deficiency
Topaz Power Group, LLC
Barney Davis Power Plant, Corpus Christi, Nueces County, Texas
Customer No.: CN603919937
Application No. 12210

" Dear Mr. Hatlett:

On February 3, 2014, the Executive Director (“ED™) of the Texas Commission on
Environmental Quality {“TCEQ”) issued a Notice of Technical Deficiency (*NOD*) to Topaz
Power Group LLC (“Topaz” or “Applicant”) regarding its application for a use determination for
the heat recovery steam generators (“HRSGs”) and enhanced steam turbines (“ESTS”) focated at
its Bammey Davis Power Plant. As part of this response to the NOD, Topaz is providing
additional information in support of its original application. With the addition of the
supplemental information provided in this response, the application is current.

Introduction

In the discussion that follows, Applicant provides a full response to the Executive Director's
request for additional information while explaining how many of those requests reflect an
interpretation that contradicts the letter and intent of the cantrolling provisions of the Texas Tax
Code. As Applicant has consistently stated in prior filings and meetings, much work has been
done to develop a consensus position among the group of current HRSG and EST applicants to
provide the Executive Director with the tools and the technical support it needs to generate
positive use determinations that comport with the Texas Tax Code and existing commission
reguilations.

Specifically, the Avoided Emissions and Clarified CAP Models that have been provided are the
fruit of months of technical collaboration among applicants and reflect a significant compromise
given the fact that several competitor power plants are not paying any property tax on HRSGs
due to 100% positive use determinations previously issued by the Commission. Thanks to this
collaboration and compromise, the Executive Director has been given a clear path forward that
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can bring this almost 7-year old process to completion and, by so doing, establish a framework
for handling future applications as energy efficiency, generally, and HRSGs and ESTs, in
particular, continue to be central components of pollution control strategies within the- electric
power industry and beyond. While the Applicant appreciates the difficult task the Executive
Director has in working through these applications, we respectfully request that the long-overdue
use determinations be finalized as soon-as possible and we trust that the legal and technical
information provided below will help expedite thai process.

Issue 1 — Texas Tax Code §8§ 11.31(k) and (m)

A, The statutory definition of “facility, device, or method for the control of air, water,
or land pollution” states that such property is used “fo meet or exceed rules or regulations
adopted by any environmental protection agency.”

‘While the ED’s interpretation of Texas Tax Code §§ 11.31(k) and (m) is not listed as a separate
issue in the NOD, this is a very important issue and warrants its own response from Topaz. As
noted in its NOD, the ED interprets Texas Tax Code §§ 11.31(k) and (m) as “establishing an
expedited review process and exempting an applicant from providing detailed information
regarding the anticipated environmental benefit for property on the k-list.” However, the ED
goes on to say that “[blecause Article VIII, Section 1-1, of the state constitution authorizes the
exemption only for property used to meet or exceed an environmental rule, the Executive
Director does not interpret Texas Tax Code § 11.31 subsection (m) as exempting §11.31(k)-
listed property from the TCEQ’s review standards at Title 30 Texas Administrative Code (TAC)
Chapter 17 or mandating the issuance of a positive use determination, when the property is not
used, constructed, acquired or installed to meet or exceed an environmental rule.”

Section 11.31(a) provides that “A person is entitled o an exemption.from taxation of all or part.

of real and personal property that the person owns and that is used wholly or partly as a facility,
device, or method for the control of air, water, or land pollution.” Under this provision, if the

property is used for the control of air, water of laud pollution, it is eligible to receive a tax
exemption.

The ED accurately notes that in addition to being property used for the control of air, water, or
land pollution, that the property must also be used to meet or exceed an environmental
regulation. What the ED refuses to recognize is that when the Legislature amended § 11.31 in
2007, by adding §11.31(k), the Legislature specifically defined the equipment listed in §11.31(k)
as “facilities, devices, or methods for the control of air, water or land pollution.” This is not just
some generic description, but mirrors the defined terms used in §§11.31(a) and (b) and
specifically satisfies the requirement to meet or exceed an environmental regulation.

The term “facility, device, or method for the control of air, water, or land pollution™ is defined in

- §11.31(b) as:

land that is acquired after January 1, 1994, or any structure, building, installation,
excavation, machinery, equipment, or device, and any attachment or addition to or
reconstruction, replacement, or improvement of that property, that is used,
constructed, acquired, or installed wholly or partly to meet or exceed rules or




regulations adopted by any environmental protéction agency of the United States,
this state, or a political subdivision of this state for the prevention, monitoring,
control, or reduction of air, water, or land pollution.

Therefore, if equipment is considered a facility, device, or method “for the control of air, water,
or land poltution” then, by definition, it is used “to meet or exceed rules or regulations adopted
by an environmental protection agency for the prevention, monitoring, control, or reduction of
air, water, or land pollution.” There is no other way it can be interpreted. The fact that the
Legislature specifically chose to define the items listed in 11.31(k) as “facilities, devices, or
methods for the control of air, water, or land pollution” demonstrates that the Legislature bad
already determined that these items satisfy the requirement to mest or exceed an environmental
regulation, Because the Legislature chose to describe this equipment using a statutorily defined
term, that definition must be applied and the property must be considered to “meet or exceed
rules or regulations adopted by any environmental protection agency . . . for the prevention,
monitoring, control, or reduction of air, water, or land pollution.” The ED cannot simply choose
to ignore this statutory definition. ’ :

Thus, when the Legislature states that heat recovery steam generators (“HRSGs”) and enhanced
steam turbines (“ESTs”) are “facilities devices, or methods for the control of air, water, or land
pollution,” the ED must treat them as that term is defined and recognize that they are used to
meet or exceed an environmental regulation. If the ED continues to argue that there is no
environmenta! regulation that HRSGs and ESTs meet or exceed, then the ED is willfully
ignoring the statutory language. The ED has no such authority.

Finaily, it is worth reiterating Chairman Shaw’s comments during the December 5, 2012
Agenda, in which he articulated the argument that equipment fisted in § 11.31(k) are not required
to provide an environmental citation based on the statutory language:

I can understand how one might read that subsections (m) and (k) and say well we
don’t really have to cite the rules and regulations that are met or exceeded because
of this because the legislature said the ED is going to determine that this, they
shall determine that this is pollution control equipment, it’s just a matter of
determining what proportion of that is. And so I think at a minimum, it’s
problematic to suggest that negative use determination should be made because
they failed to cite an’ applicable rule in light of that. I think that, it makes it
difficult to square that with what the legislature was intending whenever they
included that in the rule or in their legislation.

The order issued by the Commission remanded the applications back to the ED and allowed the,
ED to issue NODs to seek further information from the applicants, including information
regarding environmental citations. However, the fact that the ED has the ability to request
further information regarding environmental citations cannot be viewed as an opportunity to
ignore the statutory definition of a “facility, device, or method for the control of air, water, or
land pollution.” .



B. LD’s Reliance on Intent Is Misplaced

It has also become evident that the ED is reading an element of intent into the statute where none
exists. The ED’s position with regard to HRSGs and ESTs is that the applicants did not install
this equipment for the environmental benefit it achieves, but for the additional electricity that this
equipment can help generate. The position that the intent of the applicant governs whether the
equipment is eligible for a tax exemption could be derived from one of two places: 1) Article
VIII, Section 1-1 of the state constitution, which requires that eligible equipment must meet or
exceed an environmental rule or regulation; or 2) Tax Code § 11.31(g)(3), which requires the
Commission’s rules to “allow for determinations that distinguish the proportion of property that
is used to control, momnitor, prevent, or reduce pollution from the proportion of property that is
used to produce goods or services.”

However, there is no provision in the statutory language that directs TCEQ to consider the
property owner’s intent when it installed the equipment in question. The fact that the equipment
may also provide some production value is of no consequence as to whether the equipment is
eligible for a positive use determination.

If the ED believes that they must consider the intent of the applicant based on the “meet or
exceed” language, it is clear this requirement has been satisfied through the statutory definition
of “facility, device, or method for the contral of air, water, or land pollution.” When the
Legislature applied this defined term to the equipment listed in 11.31(k), any concern about the
intent of the applicant was rendered moot.

We have previously cited to the letter from Rep. Rick Hardcastle, the author of HB 3732, which
specifically states:

pollution control benefits can be derived from the manner .in which fuel is
prepared and used, and from increasing the efficiency of certain facilities. By
doing so, the amount of fuel needed and the total amount of pollution emitted can
be reduced. I did not intend, nor do I support, an interpretation of anything in HB
3732 to prevent electric generating facilities from receiving exemptions for

equipment simply because they also derive profit from a given piece of equipment
or process. If it reduces pollution, it qualifies. (emphasis added).’

Furthermore, during the December 5, 2012 Agenda, Commissioner Baker noted:

...In this letter from the author that says specifically that “3732...[was not
intended] to prevent electric-generating facilities from receiving exemptions for
equipment simply because they also derive profit from any given piece of
equipment or process.” It basically says if it reduces pollution it qualifies. And
so, I have a really hard time sort of ignoring what the will of the author, who
seems to be very clear in sort of what he was thinking when the bill was written

! Letter fror Rep. Rick Hardcastle to Grace Montgomery, Deputy Director of Administrative Services at the TCEQ,
August 1, 2007 (emphasis added). '




and passed, and sort of just setting that aside because of the economic benefit gain
from the installation of a HRSG.

The ED’s position regarding the applicant’s intent could be based on a misinterpretation of
11.31(c)(3) which directs applicants to ‘provide, among other things, “the purpose of the
installation of such facility, device, or method, and the proportion of the installation that is
pollution control property.” Here the applicant must describe the operational purpose of the
equipment, but the ED’s job is to make an objective evaluation of the percentage of the
equipment that serves a pollution control function and the percentage of the equipment that
serves a productive fimction. This language does not provide the ED with authority to determine
the eligibility of the equipment for a tax exemption based on the applicant’s intent in installing
such equipment.

Whatever the ED’s view is of what should be considered in evaluatmg these applications cannot
take precedence over what is reguired by the statite, Nowhere does the statute state that the ED
should consider the intent of the applicant in installing the equipment; instead, the ED must make
a matter of fact assessment — “If it reduces polhition, it qualifies.”

Issue 2 - Review of Environmental Rule Citations

While Topaz does not agree that an environmental citation is required for those items listed in §
11.31(k), in an effort to comply with the ED’s request, we have provided a number of
environmental citations that are exceeded by the installation of the HRSGs and ESTs. The ED
considers each of the listed citations to be insufficient “to establish a clear connection between
the listed equipment and the cited rules.” The ED requests that we “provide an explanation of
how the equipment is used to meet a requirement in the [cited] rule.”

Before explaining how the HRSGs and ESTs provide reductions in nitrogen oxide (“NOx™)
emissions, if is worth noting that the EDD’s request that Applicant provide an explanation of how
equipment is used to meet a requirement of the cited rule substantively differs from the statutory
requirement that the equipment meets or exceeds an environmental rule, The Commission has
previously recognized that “[tJhe term “exceed’ is interpreted to include voluntary projects which
go beyond the minimum requirements of environmental laws, rules, or regulations, provided that
the pm]ects are initiated pursuant to or in compliance with an adopted or enacted law, rule, or
regulation.” Thus, even if an environmental rule does not speclﬁcally call for the installation of
a HRSG, if a HRSG assists in reducing poltution beyond the minimum requirements of that rule,
then it exceeds the environmental rule and is eligible for a positive use determination.

Furthermore, an environmental rule rcgardmg NOy emissions can be exceeded not only by
achieving greater emissions reductions than is required by the rule, but also by proactively
complying with or exceeding the requirements of an adopted or enacted rule that the facility will
have to comply with in the future. Even if the facility is not yet required to comply with a
particular rule, if an applicant voluntarily complies with or exceeds the requirements of an
adopted or enacted rule, then it meets the statutory requirements as well as the Commission’s
stated position of what it means to exceed a rule.

219 Tex, Reg. 7737, 7793 (Sept. 30, 1994).



A. NSPS

One of the reasons that the interpretation of the term “exceeds” is so important with regard to
HRSGs and ESTs, is that the applicability of the EPA’s New Source Performance Standards
(“NSPS”) for stcam generating units and combustion turbines is based on the heat input for a
particular facility and the timeframe in which it was constructed or modified. For example, a gas
turbine with a heat input at peak load that is greater than 10 MMBtu per hour, which was
constructed after February 18, 2005 is subject to the requirements in 40 CFR 60, Subpart KKKK
(“NSPS KKKK”). On the other hand, if the exact same type of plant particular plant was
constructed in 2004, the gas turbine would be subject to 40 CFR 60, Subpart GG (“NSPS GG™)
and any associated HRSGs which use duct burners would be subject to either 40 CFR 60 Subpart
Da (“NSPS Da”) or 40 CFR 60, Subpart Db (“NSPS Db”). The only difference between the two
plants is the time in which it was constructed. However, the environmental benefit of reduced
emissions per megawatt/hr produced that is provided by the HRSGs and ESTs at both plants is

the same,

The ‘Bamey Davis Power Plant is subject to KKKK as it was constructed after February 18,
2005. Subpart KKKK applies to the emissions from the gas turbine, as well as any associated
HRSGs and duct burners and specifically provides an output-based emissions limit. Output-
based emissions limits are based on the amount of poliution produced per unit of useful output.
Furthermore, the TCEQ recently adopted a Permit By Rule (PBR) for Natural Gas-Fired
Combined Heat and Power Units.? In the preamble to the adoption of the Combined Heat and
Power (CHP) PBR, the TCEQ states, “The Commission acknowledges the benefits and
advantages of CHP as a means of providing efficient, reliable, and clean energy.” As part of that
PBR, TCEQ specifically provided that the emission limits for stationary natural gas engines
would be measured in terms of air contaminant emissions per unit of total energy output.
HRSGs are recognized as a typical industrial CHP application. ~The fact that the TCEQ
recognizes the pollution control benefits of this type of equipment in its permitting program
should be given weight when evaluating the Executive Director’s arguments in this case that
similar equipment does not have pollution control benefits.

Curiously, the ED makes no mention of the Applicant’s citation of NSPS KKKK in its NOD.
The NOD only references the fact that Applicant is not subject to NSPS Da or NSPS Db. We are
unsure whether that is to be taken as an indication that the ED believes NSPS KKKK is a valid
citation or whetber the ED has already determined that NSPS KKKK is not a valid citation and is
not requesting any further information related to this issue.

It is worth noting that those facilities that have not triggered NSPS KKKK because they were
constructed or last modified prior to February 18, 2005 still provide the exact same
environmental benefit and emission reductions that facilities constructed or modified after
February 18, 2005 provide. The same environmental benefits and emissions reductions that have

been recognized by the Commission.

330 TAC §106.513; 37 Tex.Reg. 6037-6049, August 10, 2012.
430 TAC §106.513(d).




Topaz contends that it is wholly unreasonable for the Commission to treat a plant which was
constructed prior fo 2005 as ineligible for a pollution control tax exemption because it was not
subject to an output based emission standard, even though it provided the same emissions
reductions and the same environmental benefits that the same plant built in 2005 provides. Any
facility constructed prior to February 18, 2005 that employs HRSGs and ESTs meets the
Commission’s definition of “exceed” as it is a “voluntary project” which goes “beyond the
minimum requirements of environmental laws, rues, or regulations™ that is “in compliance with
an adopted or enacted law, rule, or regulation {i.e., NSPS KKKXK].”

The ED’s position would ignore the environmental benefit that the Commission has explicitly
acknowledged that these facilities provide. We find it hard to believe that the Commission
would choose to provide a market incentive to some, but not all, facilities that install the exact
same pollution control equipment while ignoring the environmental benefit that older facilities
have been providing for a longer period of time. In a seemingly ironic twist, under the ED’s
current position, those facilities that have provided the greatest amount of pollution prevention
are the facilities that will be left without a positive use determination.

If, however, the ED wishes to distinguish between plants that provide the exact same
environmental benefit based on the date which the facility commenced construction, there are
other regulatory programs that the ED has previously recognized as appropriate citations that are
applicable in this matter. The Commission has previously issued positive use determinations to
dozens of applicants who bave cited to the Clean Air Interstate Rule (“CAIR™) and the National
Ambient Air Quality Standards (“NAAQS™) as the environmental rule that is being met or
exceeded by the use of the pollution control property. The “Tax Relief for Pollution Control
Property: Technical Review Document” for applications citing to the CAIR and NAAQS
regulations indicates that these applications “cites valid rules.”

B. CAIR

The ED has noted that “CAIR is a cap and trade program that allocates allowances to all electric
generating units. Please explain how a Heat Recovery Steam generator (HRSQG) is rcquxred fo
meet a CAIR requirement.” Under CAIR the EPA has established a model NO, trading
program, where the EPA provides emission “allowances™ for NOx to each state, according to the
state budget. The states will allocate those allowances to sources {or other entities), which can
trade them. As a result, sources are able fo choose from many compliance altematives, including:
installing pollution control equipment; switching fuels; buying excess allowances from other
sources that have reduced their emissions, or investing in energy efficient processes that reduce
emissions. Through the use of a HRSG and EST, Applicant is able achieve the desired megawatt
production, while limiting NOy emissions. Without its HRSGs and ESTs, Applicant would be
unable to produce the same amount of power without producing more NOy emissions that would
cause it to violate its NO, emissions limits under CAIR.

C. ~NAAQS

Similarly, the ED has also dismissed NAAQS as an applicable environmental regnlation. When
any applicant submits an air quality permit application to the TCEQ, it must be able to
demonstrate that the proposed facility will not cause or contribute to an exceedance of the



NAAQS for any of the criferia pollutants, including NOx. When Applicant was deciding what
type of natural gas facility to construct, it had a certain megawatt production in mind. The
desired megawatt production could be achieved either by constructing simple cycle facilities or
combined cycle facilities. Both types of facilities would have to demonstrate compliance with
the NAAQS. A combined cycle facility, through the use of HRSGs, significantly reduce fuel
consumption and thereby reduce total NO, emissions. Therefore, even if both facilities could
demonstrate compliance with the NAAQS, the decision to expend more capital and construct a
more energy efficient combined cycle facility that reduces NOy emissions exceeds the NAAQS

requirement.

D. BACT o

Theé ED states that its review of the construction and amendment air permit applications “did not
disclose any representation of the HRSGs providing pollution control. . . It is not appropriate to
revise a BACT analysis in order to justify a property tax exemption.” Applicant does not
disagree with the ED’s assertion that HRSGs were not -specifically identified as a BACT
requirement in its permit applications. However, the fact that HRSGs are actually used to reduce
exhaust temperature in order to operate the SCR systems, which is a BACT requirement,
demonstrates that HRSGs are used to meet an environmental rule,

The ED could argue that SCR systems do not require HRSGs to reduce exhaust temperature and
that other means are available to achieve the desired temperature reduction. However, such an
argument would again fail to apply the appropriate statutory requirement. The statute does not
require applicants to demonstrate that the equipment is required to meet a requirement of an
environmental rule; it merely states that eligible property must be used to meet or exceed an
environmental rule. In this case, the HRSGs are used in order to assist in meeting the BACT
requirements, by cooling the exhaust prior to passing through the SCR, in order to reduce NOy
emissions.

The ED has also rejected the position that GHG BACT requirements are a sufficient regulatory
citation because Applicant is not yet required to meet those regulations. The ED’s position fails
to recognize that an environmental rule that limits emissions can be exceeded not only by
achieving greater emissions reductions than is required by the rule, but also through “voluntary
projects which go beyond the minimum requitements of environmental laws, rules, or
regulations, provided that the projects are initiated pursuant to or in compliance with an adopted
or enacted law, rule, or regulation.” Even if the facility is not yet required to comply with 2
particular rule, if an applicant voluntarily complies with or exceeds the requirements of an
adopted or enacted rule, then it meets the statutory requirements as well as the Commission’s
stated position of what it means to exceed a rule.

The most effective means to reduce the amount of CO; generated by a fuel-burning power plant
is to use efficient generating technologies and processes to meet the plant’s required power
output. - The equipment itself, heat recovery system generators, enhanced steam turbines, and
related ancillary equipment capture and recirculate heat that would otherwise be vented to the
atmosphere, which results in more électricity being produced per unit of fuel mput




In its GHG BACT Guidance Document, the EPA states, “Considering the most energy efficient
. technologies in the BACT analysis helps reduce the products of combustion, which includes not
only GHGs but other regulated NSR pollutants (e.g. NOy, SO2, PM/PM1o/PMys, CO etc.). Thus,
it is also important to emphasize that energy efficiency should be considered in BACT
. determinations for all regulated NSR pollutants (not just GHGs).”® The fact that output-based
emission reductions have been so clearly identified by the EPA as a preferred method of
compliance with BACT for a wide range of pollutants should end any debate about whether a
sufficient regulatory basis exists to conclude that HRSGs qualify as pollution control property.

By reducing output based emissions of GHGs in this mazmer; this equipment is clearly eligible
for Prop. 2 consideration without the need for any further discussion of whether and to what
extent existing NOy regulations independently establish that eligibility.

Issue 3 - Calculation of an Appropriate Partial Positive Use Determination
A. Avoided Emissions Approach

Topaz is a Tier IV applicant, and therefore, it is not required to use the cost analysis procedure
(“CAP") for purposes of calculating the use determination percentage for the HRSGs. In its June
24, 2013 response to the ED’s NOD, Topaz provided a Tier IV Use Determination calculation
based on an avoided emissions methodology. Though not required to do so, Topaz alse provided
a use determination calculation based on the CAP. '

Topaz disagreeé_ with the ED's position that the equation in Step 5 requires a correction. In our
previous NOD response, the equation provided in Step 5 of the Avoided Emissions Approach is
calculated as:

Emissions Output pasetine plane — Emissions Outputgypiect plant
Emissions Qutputgypject plant

The formula used in Step 5 relies on an *Avoided Emissions” approach that mirrors the approach
provided by the U.S. Environmental Protection Agency (“EPA”) in its document, “ Qutput-Based
- Regulations: A Handbook for Air Regulators, 2004, p. 31.”" The EPA states:

The displaced cmissions are the amount of emissions that would have otherwise
have been generated to Provide the same thermal output from a conventional (i.e.,
Baseline Plant) syster.

By using the approach provided by the EPA, Topaz has calculated the NOy emissions that have
been avoided through the operation of its Bamey Davis Power Plant as compared to a baseline
plant. If Topaz were to make the changes requested by the ED it would be calculating the
percentage of NOy emissions that a baseline plant would have failed to avoid through its use ofa

S EPA, PSD and Title ¥ Permitting Guidance for Greenhouse Gases, p. 21 (March 2011).
§ BPA, Office of Atmospheric Protection Programs, Ouiput-Based Regulations: A Handbook for Air Regulators, pp.
31-33 (2004). - ,



baseline plant as compared to the Bamey Davis Power Plant. This is not a more accurate

calculation of the NOy emissions avoidance percentage attributable to the HRSGs at the Barney

Davis Power Plant,

Therefore, applying the appropriate Avoided Emission Approach to the Barney Davis Power
Plant results in the following use determinatiosn:

41.5% TPY NOy Emissions Avoided

774 TPYgascline Plant — 547 TPYSuhjecl: Plant
= by Subject Plant

54.7 TPYSubject Plant

B. CAP Calculations / CCN: Steam Turbines and Dedicated Ancillary Equipment

The CAP as interpreted by ED staff and set forth in the NOD, is best suited to measure the -

positive use determination percentage generated as a consequence of an upgrade or modification
to production facilities that generate pollution comtrol benefits as a consequence of that
modification. Topaz was not replacing an older, traditional steam-fired boiler. Rather, Topaz re-
powered the Barney Davis Power Plant after integrating HRSGs and ESTs into the design of the
plant, creating a more efficient power generation facility. '

The assumptions required by the ED staff cause the CAP Model prescribed in the NOD to
always result in a negative use determination. When applying the assumptions requested by the
Executive Director, the CAP Model generated a use determination of negative 555.35%. The
fact that equipment which the Legislature has explicitly recognized is pollution control property
and which the Commission has previously described as “a means of providing efficient, reliable,
and clean energy” somehow generates a negative use determination of over 500 percent use
determination demonstrates how flawed the ED’s CAP is.

10




Table 1 in Attachment B of the June 2013 NOD response provides the results of the ED’s
requested CAP Model’s inputs. Please note that the CCN is defined as the Cost of the HRSGs
only. This Table is provided below with no changes from the version submitted in June 2013.

Table 1: Results of CAP Model Using TCEQ Variable Assumptions

RS BN IR

S TCEQ™ + .. - ‘ - TICEQ - - -7 | CAR:
CAP Model Variable Assumption . . . CAPModel Inputs - _ ] Model:
. A PR S to - * Quiput-

Production Capacity Factor (PCF): | PCF = 0; undefined

Caleulated by dividing the capacity of the . aoe : " .
I existing cquipment or process by the capacity of Capacity of Existing Equipment = 0 MW

the new equipment or process. Capacity of New Equipment/Process =351 MW

Capital Cost New (CCN): = .
2 CosP of HRSGs ONLY CCN = §78,379,466

Capital Cost Old (CCO): :
3 Cost of a boiler(s) required to produce the same (;CO =§ 89,651,578 -

amount of steam produced by the HRSGs.

Substituted actual steam turbine net generation
in Megawatt-Hours for the 2005-2007 period[1]
Net Present Value of the Marketable ' :

Produet (NPVIMP): The net present value

of the marketable product recovered for the

expected lifetime of the property, calcutated

using the cquation in §17.17(c)(2)

1. Ifsteam is used to generate electriciy that

is sold to extemai pattics or used on site, then

4 the value of the marketable product is considered N/A
the value of elechicity sold or usedon site a5 -4 '

result of the steam generated by the HRSG,

For 1 above, the thermal power of steant

penerated by the fadlity is converted into

| electrical power, Using steam tables and basic

thermodynamic equations, the thermal power of

the steam can be determined.

Production Cost (PC):
Itemized costs directly attributed to the operation

of the HRSG excluding nofi-cash costs, such as -~ .
5 overhead and depreciation and exeluding costs HROS,I(,}EO];}Y g&ll\% $ 1%941’33 3 d
related ta operstng the gas turhine, associnted (N : No Fuel Costs Included)

duct burners, or the steam turbine including fuel

costs.
6 Interest Rate: 10%; Use in current CAP Model Assumed
7 n: Use 20 year useful life, Assumed Assumed

Estimated Useful Lif in years of the HRSG

8 ALL Assumptions Above " | Al -555.35%

NOTE: (Capital Cost New = HRSG Capital Costs only in Line 2 above)
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The Applicant disagrees with the ED that the BEST and other dedicated equipment costs should be
removed from the CCN. HRSGs alone cannot produce electricity; the HRSG works in
conjunction with additional equipment to convert the heat of combustion from the Facility’s
Combustion Turbines (“CTs”) into electricity. That additional equipment, including circulating
water systems, cooling water systems, cooling towers/air cooled condensers, water treatment
systems, and the ESTSs, must be included in CCN. Without this equipment, HRSGs would be
unable to produce additional electricity; HRSGs would, instead, essentially serve the same
function as a spool piece. Furthermore, Topaz proposes to include O&M costs associated with
this essential equipment. Such O&M costs should be included in the Production Cost and Net
Present Value of Marketable Product (“NPVMP™) calculations within these CAP Model
alternatives.

C. CAP Caleulations / CCO: CCO = Zero or CCO = Ductwork/Spool Piece

The ED suggests that a natural gas boiler is the appropriate “comparable equipment or process.”
However, this type of boiler would not be installed in a'combined eycle facility and would not be
replaced by a HRSG. It is also worth pointing out that boilers and HRSGs cannot be considered
comparable equipment in that boiler are designed to generate heat to create steam, while HRSGs
rely on the exhaust heat of otber facilities to generate steam or electric generation.

Furthermore, the ED suggests allowing CCO to be $0 or the cost of ductwork/spool pieces
represents a determination that the HRSG was installed for the sole purpose of preventing
pollution. Applicant’s position that CCO is $0 or cost of ductwork/spool pieces is a simple
logical conclusion when no equipment is being replaced by the HRSG. Precedent exists from
prior TCEQ Tier 1l Application filings for the use and acceptance of a CCO value of zero.
There is no need to account for production benefits generated by a HRSG as part of the CCO, as
these benefits are accounted for by subtracting the NPVMP from the cost of the HRSG (CCN).

The term “Capital Cost Old” (“CCO”) is defined in 30 TAC §17.2(2) as:

The cost of the equipment that is being or has been replaced by the equipment
covered in an application. The value of this variable in the cost analysis
- procedure is calculated using one of the four hierarchal methods for this variable
in the figure in §17.17(b)(1) of this title (relating to Partial Determinations).

However, CCO is also defined in 30 TAC §17.17(cX1), Note 3, as, “the cost of comparable
equipment or process without the pollution control....” 30 TAC §17.17(c)(1), Note 3, goes on
further to provide four (4) calculation methods for CCO.

The first definition is based on the premise that the HRSG is a replacement or a partial
replacement of existing equipment. While no replacement actually occurred at its Bamey Davis

Power Plant, in an attempt to provide a hypothetical piece of existing equipment where none

existed, Topaz proposed that the appropriate CCO cost would equal the cost of ductwork or a
“spool piece”. In this hypothetical scenario, where a simple cycle facility is being retrofitted into

a combined cycle facility, the HRSG would replace the ductwork that is found on a simple cycle .

facility between the CT and stack. If, however, the 30 TAC §17.2(2) definition of CCO is
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applied to units originally constructed in a combined cycle configuration, where no equipment is
actuzlly replaced, CCO would be zero.

The definition of CCQ in 30 TAC §17.17(c)(1), Note 3, requires that comparable equipment or
process without the pollution control feature be considered. Variable 3.1 requires the use of
comparable equipment without the pollution control feature. Because such a cornparison is
simply impossible as the pollution control benefits of a HRSG ate inherent in its design, we
move to Variable 3.2. Variable 3.2 does not apply because Topaz is not replacing an existing
unit that already bas received a positive use determination. Variable 3.3 does not apply because
Topaz is not replacing an existing unit. Finally Variable 3.4 does not apply for the same reason
3.1 does not apply — it assumes that alternative comparable equipment without the pollution
control feature exists, However, because the pollution control benefits of a HRSG are inherent
in its design, no comparable equipment without the pollution control feature exists.

Applicant’s position that CCO is $0 or cost of ductwork/spool pieces is a simple logical
conclusion that should apply when no equipment is being teplaced by the HRSG. The use of a
CCO value of zero has been approved by the Commission in previous Tier III Applications and
should be approved here. The ED is attempting to fit the HRSG application into a definition that
is not designed to account for this type of pollution control property. In so doing, the TCEQ is
counting the production benefits in two places, the CCO and the CCN.

D. CAP Calculations — Production Costs

Applicant disagrees that Production Costs in the CAP should exclude costs related to operating
the gas turbine, including fuel, or the steam turbine and dedicated equipment. The fuel used to
create the steam is a raw material used in HRSG operations. The CAP Model should not
consider the Marketable Product value (“revenues”) of the electricity produced by the subject
equipment on one hand while excluding the fuel costs (“O&M costs™) necessary to create that
Marketable Product on the other. Without fuel, the HRSG cannot generate steam; without the
ESTs the HRSG cannot generate electricity; and therefore, no Marketable Product would be
created. Fuel costs must be included in Production Costs in any rational application of this CAP
Model.

It is an oversimplification to assume all fuel costs within the Combined-Cycle system are
attributable to the Facility CTs alone. Facility fuel costs to generate Marketable Product should
be assumed to be incurred by: the CTs; the Facility HRSG Duct Burners; and the Facility
HRSGs. : :

If Topaz were to include only the fuel costs associated with the HRSGs® duct burners, the results
of this CAP Model scenario are still a large negative percentage, at -537.37%.

In summary, it is unteasonable for the Executive Director to interpret its regulations and apply its
CAP model in a way that generates significantly negative percentages for equipment which the
Legislature took pains to specifically list as pollution control equipment. Put simply, the
Executive Director has tools to do this job, but it needs to liberate itself from narrow views of the
CARP that prevent it from doing the job the Legislature has told it to do.
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Conclusion

The ED’s position that HRSGs and ESTs are not eligible for a positive use determination
because they do not meet or exceed an environmental rule is based on a misapplication of the
controlling statute. Texas Tax Code specifically describes the equipment listed in §11.3 1(k) as
“facilities, devices, or methods for the control of air, water or land pollution.” This term
“facility, device, or method for the control of air, water, or land pollution” is defined in the
statute to mean equipment that is “installed wholly or partly to meet or exceed [environmental]
rules.” The ED’s current position fails to recognize the importance of these statutory definitions
and does not comply with the controlling statute. Even so, Applicant has provided multiple
examples of environmental rules that the HRSGs and ESTs help meet or exceed - rules that the
Commission has expressly recognized as “valid rules” in multiple positive use determinations.
Finalty, Applicant has provided the ED with more than enough technical support to understand
and rely upon the Avoided Emissions and Clarified CAP Models. Applicant looks forward to a
timely completion of the Executive Director's technical review and the issuance of a well-
reasoned and technically supportable partial positive use determination. We stand ready to
discuss the information provided to help expedite that process.

Sincerely,

f) ik ”a.u.

Michael J. Nasi

cc:  Chance Goodin, TCEQ Air Quality Division Via Email
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Michael J, Nasi
JACKSON WALKER L.L.P. (5;(::2)&2836-22;;561 (Direct Dial)
Ty (512) 391-2194 (Direct Fax)
ATTORNEYS & COUNSELORS : mnasi@jw.com
March 7, 2014
Via Email and Hand Delivery
Mr. Ron Hatlett _ :
TCEQ Tax Relief for Pollution Control Property Program T
MC 110 P s, !
12100 Park 35 Circle, Building F, 4th Floor ' o
Austin, Texas 78711-3087 MAR 07 2014 :

Re:  Response to Notice of Technical Deficiency
Topaz Power Group, LLC
Nueces Bay Power Plant, Corpus Christi, Nueces County, Texas
Customer No.: CN603919937
Application No. 12211

Dear Mr. Hatlett:
On February 3, 2014, the Executive Director (“ED™) of the Texas Cormission on

Environmental Quality (“TCEQ™) issued a Notice of Technical Deficiency (“NOD”) to Topaz
Power Group LLC (Topaz” or “Applicant”) regarding its application for a use determination for

the heat recovery steam generators (“HRSGs™) and enbanced steam turbines (“ESTs”) located at -

its Nueces Bay Power Plant. As part of this response to the NOD, Topaz is providing additional
information in support of its original application. With the addition of the supplemental
information provided in this response, the application is current,

Introdnction

In the discussion that follows, Applicant provides a full response io the Executive Director's
request for additional information while explaining how many of those requests reflect an
interpretation that contradicts the letter and intent of the controllihg provisions of the Texas Tax
Code. As Applicant has consistently stated in prior filings and meetings, much work has been
done to develop a consensus position among the group of current HRSG and EST applicants to

provide the Executive Director with the tools and the technical support it needs to generate -

positive use determinations that comport with the Texas Tax Code and existing commission
regulations.

Specifically, the Avoided Emissions and Clarified CAP Models that have been provided are the:
fruit of months of technical collaboration among applicants and reflect a significant compromise
given the fact that several competitor power plants are not paying any property tax on HRSGs
due to 100% positive use determinations previously issued by the Commission, Thanks to this
~ collaboration and compromise, the Executive Director has been given a clear path forward that

100 Congress Avenue, Suite 1100 - Austin, Texas 78701« (512) 236-2000 =  fax (512) 236-2002

www.jw.com * Austin « Dallas +  Fort Worth » Houston =+ San Angelo  «  San Antonie  +  Member of GLOBALAWSM



can bring this almost 7-year old process to completion and, by so doing, establish a framework
for handling future applications as energy efficiency, generally, and HRSGs and ESTs, in
particular, continue tp be central components of pollution control strategies within the electric
power industry and beyond. While the Applicant appreciates the difficult task the Executive
Director has in working through these applications, we respectfully request that the long-overdue
use determinations be finalized as soon as possible and we trust that the legal and technical

information provided below will help expedite that process.

Issue 1~ Texas Tax Code §§ 11.31(k) and {m)

A, The stzitufory definition of “facility, device, or method for the control of air, water,
or land pollution” states that such property is used “fo fueef or exceed rules or regulations
adopted by any environmental protection agency.”

While the ED’s interpretation of Texas Tax Code §§ 11.31(k) and (m) is not listed as a separate
issue in the NOD, this is a very important issue and warrants its own response from Topaz. As
noted in its NOD, the ED interprets Texas Tax Code §§ 11.31(k) and {m) as “establishing an
expedited review process and exempting an applicant from providing detailed information
regarding the anticipated environmental benefit for property on the k-list.” However, the ED
goes on to say that “[blecause Article VIIL Section 1-1, of the state constitution authorizes the
exemption only for property used to meet or exceed an environmental rule, the Execufive
Director does not interpret Texas Tax Code § 11.31 subsection (m) as exempting §11.31(k)-
listed property from the TCEQ’s review standards at Title 30 Texas Administrative Code (TAC)
Chapter 17 or mandating the issuance of a positive use determination, when the property is not
used, constructed, acquired or installed to meet or exceed an environmental rule.”

Section-11.31(a) provides that “A person-is entitled to an exemption from-taxation of all or part
of real and personal property that the person owns and that is used wholly or partly as a facility,
- device, or method for the control of air, water, or land pollution,” Under this provision, if the

property is used for the control of air, water of land pollution, it is eligible to receive a tax -

exemption.

The ED accurately notes that in addition to being property used for the control of air, water, or

land pollution, that the property must alsoc be used to meet or exceed an environmental
regulation. What the ED refuses to recognize is that when the Legislature amended § 11.31 in
2007, by adding §11.31(k), the Legislature spec1ﬁcaily defined the equipment listed in §11.31(k)

as “facilities, devices, or methods for the control of air, water or land pollution.” This is not just
some generic description, but mirrors the defined terms used in §§11.31(a) and (b) and
specifically satisfies the requirement to meet or exceed an environmental regulation.

The term “facility, device, or method for the control of air, water, or land pollution” is defined in

§11.31() as:

land that is acquired aﬁcr January 1, 1994, or any structure, building, installation,
excavation, machinery, equipment, or device, and any attachment or addition to ot
reconstruction, replacement, or improvement of that property, that is used,
- constructed, acquired, or instalted wholly or partly to meet or exceed rules or




regulations adopted by any environmental protection agency of the United States,
thts state, or a political subdivision of this state for the prevention, monitoring,
control, or reduction of air, water, or land pollution.

Therefore, if equipment is considered a facility, device, or method “for the control of air, water,
or land pollution” then, by definifion, it is used “to meet or exceed rules or regulations adopted
by an environmental protection agency for the prevention, monitoring, control, or reduction of
air, water, or land pollution.” There is no other way it can be interpreted. The fact that the
Legislature specifically chose to define the items listed in 11.31(k) as “facilities, devices, or
methods for the control of air, water, or land pollution” demonstrates that the Legislature had
already determined that these items satisfy the requirement to meet or exceed an environmental
regulation. Because the Legislature chose to describe this equipment using a statutorily defined
term, that definition must be applied and the property must be considered to “meet or exceed
rules or regulations adopted by any environmental protection agency . . . for the prevention,
monitoring, control, or reduction of air, water, or land pollution.” The ED cannot simply choose
to ignore this statutory definition.

Thus, when the Legislature states that heat recovery steam generators (“HRSGs™) and enhanced
steam turbines (“ESTs”) are “facilities devices, or methods for the control of air, water, or land
pollution,” the ED must treat them as that term is defined and recognize that they are used to
meet or exceed an environmental regulation. If the ED continues to argue that there is no
environmental regulation that HRSGs and ESTs meet or exceed, then the ED is willfully
ignoring the statutory language. The ED has no such authority.

Finally, it is worth reiterating Chairman Shaw’s comments during the December 5, 2012
Agenda, in which he articulated the argument that equipment listed in § 11.31(k) are not required
to provide an environmental citation based on the statutory language:

1 can understand how one might read that subsections (m) and (k) and say well we
don’t really have to cite the rules and regulations that are met or exceeded because
of this because the legislature said the ED is going to determine that this, they
shall determine that this is pollution control equipment, it’s just a matter of
determining what proportion of that is. And so I think at a minimum, it's
problematic to suggest that negative use determination should be made because
they failed to cite an applicable rule in light of that. I think that, it makes it
difficult to square that with what the legislature was intending whenever they
included that in the rule or in their legislation.

The order issued by the Commission remanded the applications back to the EIJ and allowed the
ED to issue NODs to seck further information from the applicants, including information
regarding environmental citations. However, the fact that the ED has the ability to request
further information regarding environmental citations cannot be viewed as an opportunity to
ignore the statutory definition of a “facility, device, or method for the control of air, water, or
land poliution.”



B. ED’s Reliance on Intent Is Misplaced

It has also become evident that the ED is reading an element of intent into the statute where none
exists. The ED’s position with regard to HRSGs and ESTs is that the applicants did not install
this equipment for the environmental benefit it achieves, but for the additional electricity that this
equipment can help gencrate, The position that the intent of the applicant governs whether the
equipment is eligible for a tax exemption could be derived from one of two places: 1) Article
VIII, Section 1-1 of the state constitution, which requires that eligible equipment must meet or
exceed an environmental rule or regulation; or 2) Tax Code § 11.31(g)(3), which requires the
Commission’s rules to “allow for determinations that distinguish the proportion of property that
is used to control, monitor, prevent, or reduce pollution from the proportion of property that 1s
used to produce goods or services.”

However, there is no provision in the statutory language that directs TCEQ to consider the
property owner’s intent when it installed the equipment in question. The fact that the equipment
may also provide some production value is of no consequence as to whether the equipment is
eligible for a positive use determination.

If the ED believes that they must consider the intent of the applicant based on the “meet or
exceed” language, it is clear this requirement has been satisfied through the statutory definition
of “facility, device; or method for the control of air, water, or land pollution.” When the
Legislature applied this defined term to the equipment listed in'11.31(k), any concern about the
intent of the applicant was rendered moot.

We have previously cited to the letter from Rep. Rick Hardcastle, the author of HB 3732, which
specifically states: '

pollution control benefits can be derived from the manner in which fuel is .
prepared and used, and from increasing the efficiency of certain facilities. By
doing so, the amount of fuel needed and the total amount of pollution emitted can
be reduced I did not intend, nor do I support, an interpretation of anything in HB
3732 to prevent electric geverating facilities from receiving exemptions for

equipment simply because they also derive profit from a given QIGCE of equipment
. orprocess. If it reduces pollution, it qualifies. (emphasis added).’

Furthermore, during the December 5, 2012 Agenda, Commissioner Baker noted:

...In this letter from the author that says specifically that “3732....[was not
intended] to prevent electric-generating facilities from receiving exemptions for
equipment simply because they also derive profit from any given piece of
equipment or process.” It basically says if it reduces pollution it qualifies. And
50, I have a really hard time sort of ignoring what the will of the author, who
seems to be very clear in sort of what he was thinking when the bill was written

! Letter from Rep. Rick Hardcastle to Grace Montgomery, Deputy Director of Administrative Services at the TCEQ,
August 1, 2007 (emphasis added)




and passed, and sort of just setting that aside because of the economic benefit gain
from the installation of a HRSG.

The ED’s position regarding the applicant’s intent could be based on a misinterpretation of
11.31(c)(3) which directs applicants to provide, among other things, “the purpose of the
installation of such facility, device, or method, and the proportion of the installation that is
pollution control property.” Here the applicant must describe the operational purpose of the
equipment, but the ED’s job is to make an objective evaluation of the percentage of the
equipment that serves a pollution control function and the percentage of the equipment that
serves a productive function. This language does not provide the ED with authority to determine

the eligibility of the equipment for a tax exemption based on the applicant’s intent in installing
such equipment.

Whatever the ED’s view Is of what should be considered in evaluating these apphcanons cannot

take precedence over what is reguired by the statute, Nowhere does the statute state that the ED

should consider the intent of the applicant in installing the equipment; instead, the ED must make
a matter of fact assessment — “If it reduces poltution, it qualifies,”

Issue 2 - Review of Environmental Rule Citations

While Topaz does not agree that an environmental citation is required for those items listed in §
11.31(k), in an effort to comply with the ED’s request, we have provided a number of
environmental citations that are exceeded by the installation of the HRSGs and ESTs. The ED
considers each of the listed citations to be insufficient “to establish a clear connection between
the listed eqmpment and the cited rules.” The ED requests that we “provide an explanatlon of
how the equipment is used to meet a requlrement in the [cited] rule.”

Before explaining how the HRSGs and ESTs prov1de reductions in mtrogen oxide (“NO,”)
emissions, it is worth noting that the EI)’s request that Applicant provide an explanation of how
equipment is used to meet a requirement of the cited rule substantively differs from the statutory
requirement that the equipment meets or exceeds an environmental rule. The Commission has
previously recogmzed that “[the tetm ‘exceed’ is interpreted to include voluntary projects which
go beyond the minimum requirements of environmental laws, rules, or regulations, provided that
the pmjecls are initiated pursvant to or in complance with an adopted or-enacted law, rule, or
regulation,”® Thus, even if an envirommental rule does not spemﬁcally call for the installation of
a HRSG, if a HRSG assists in reducing pollution beyond the minimum requirements of that rule,
then it exceeds the environmental rule and is eligible for a positive use determination.

Furthermore, an environmental rule rcgardmg NOy emissions can be exceeded not only by
achieving greater emissions reductions than is required by the rule, but also by proactively
complying with or exceeding the requirements of an adopted or enacted rule that the facility will
have to comply with in the future. Even if the facility is not yet required to comply with a
patticular rule, if an applicant voluntarily complies with or exceeds the requirements of an
adopted or enacted rule, then it meets the statutory requirements as well as the Commission’s
stated position of what it means to exceed a rule.

219 Tex. Reg. 7737, 7793 (Sept. 30, 1994),



A NSPS

One of the reasons that the interpretation of the term “exceeds” is so important with regard to
HRSGs and ESTs, is that the applicability of the EPA’s New Source Performance Standards
(“NSPS”) for steam generating units and combustion turbines is based on the heat input for a
particular facility and the timeframe in which it was constructed or modified. For example, a gas
turbine with a heat input at peak Ioad that is greater than 10 MMBtu per hour, which was
constructed after February 18, 2005 is subject to the requirements in 40 CFR 60, Subpart KKKX
(“NSPS KKKK*). On the other hand, if the exact same type of plant particular plant was
-constructed in 2004, the gas turbine would be subject to 40 CFR 60, Subpart GG (“NSPS GG”)
and any associated HRSGs which use duct burners would be subject to either 40 CFR 60 Subpart
Da (“NSPS Da”) or 40 CFR 60, Subpart Db (“NSPS Db”). The only difference between the two
plants is the time in which it was constructed. However, the environmental benefit of reduced
emissions per megawatt/hr produced that is provided by the HRSGs and ESTs at both plants is
the same.

The Nueces Bay Power Plant is subject to KKKK as it was constructed after February 18, 2005.
Subpart KXKK: applies to the emissions from the gas turbine, as well as any associated HRSGs
and duct burners and specifically provides an outpui-based emissions limit. Output-based
emissions limits are based on the amount of pollution produced per umit of useful output.
Furthermore, the TCEQ recently adopted a Permit By Rule (PBR) for Natural Gas-Fired
Combined Heat and Power Units.} In the preamble to the adoption of the Combined Heat and
Power (CHP) PBR, the TCEQ states, “The Commission acknowledges the benefits and
advantages of CHP as a means of providing efficient, reliable, and clean energy.” As part of that
PBR, TCEQ specifically provided that the emission limits for stationary natural gas engines
would be measured in term$ of air contaminant emissions per unit of total energy outpm’c.4
HRSGs' are recognized as a typical industrial CHP application. The fact that the TCEQ
recognizes the pollution control benefits of this type of equipment in its permitting program
should be given weight when evaluating the Executive Director’s arguments in this case that
similar equipment does not have pollution control benefits, .

Curiously, the ED makes no mention of the Applicant’s citation of NSPS KKKK in its NOD.
The NOD only references the fact that Applicant is not subject to NSPS Da or NSPS Db. We are
unsure whether that is to be taken as an indication that the ED believes NSPS KKKK is a valid
citation or whether the ED has already determined that NSPS KKKXK is not a valid citation and is
not requesting any further information related to this issue.

It is worth noting that those facilities that have not triggered NSPS KKKK because they were
constructed or last modified prior to February 18, 2005 still provide the exact same
environmental benefit and emission reductions that facilities constructed or modified after
February 18, 2005 provide. The same environmental benefits and emissions reductions that have

been recognized by the Commission.

*30 TAC §106.513; 37 Tex.Reg. 6037-6049, August 10, 2012.
*30 TAC §106.513(d).




Topaz contends that it is wholly unreasonable for the Comumission to treat a plant which was
constructed prior to 2005 as ineligible for a pollution control tax exemption because it was not
subject to an output based emission standard, even though it provided the same emissions
reductions and the same environmental benefits that the same plant built in 2005 provides. Any.
facility comstructed prior to February 18, 2005 that employs HRSGs and ESTs meets the
Commission’s definition of “exceed” as it is a “voluntary project” which goes “beyond the
minimum requirements of environmental laws, rues, or regulations” that is “in comphance with
an adopted or enacted law, rule, or regulation [i.e., NSPS KKKK].”

The ED’s position would i ignore the environmental benefit that the Commlssmn has explicitly
acknowledged that these facilities provide. We find it hard to believe that the Commission
would choose to provide a market incentive to some, but not all, facilities that install the exact
same pollution control equipment while ignoring the environmental benefit that older facilities
have been providing for a longer period of time. In a seemingly ironic twist, under the ED’s
current position, those facilities that have provided the greatest amount of pollution prevention
are the facilities that will be left without a positive use determination.

If, however, the ED wishes to distinguish between plants that provide the exact same
environmental benefit based on the date which the facility commenced construction, there are
other regulatory programs that the ED has previously recognized as appropriate citations that are
applicable in this matter. The Commission has previously issued positive use determinations to
dozens of applicants who have cited to the Clean Air Interstate Rule (“CAIR”) and the National
Ambient Air Quality Standards (“NAAQS”) as the environmental rule that is being met or
exceeded by the use of the pollution control property. The “Tax Relief for Pollution Control
Property: Technical Review Document” for applications citing to the CAIR and NAAQS
regulations indicates that these applications “cites valid rules.”

B. CAIR

The ED has noted that “CAIR is a cap and trade program that allocates allowances to all electric
generating units. Please explain how a Heat Recovery Steam generator (HRSG) is required to
meet a CAIR requirement.” Under CAIR the EPA has established a model NO, trading
program, where the EPA provides emission “allowances™ for NOy to each state, according to the
state budget. The states will aliocate those aliowances to sources (or other entities), which can
trade them. As a result, sources are able to choose from many compliance alternatives, including:

installing pollution control equipment; switching fuels; buying excess allowances from other
sources that have reduced their emissions, or investing in energy efficient processes that reduce
emissions, Through the use of 2 HRSG and EST, Applicant is able achieve the desired megawatt
production, while limiting NOx emissions. Without its HRSGs and ESTs, Applxcant would be
unable to produce the same amount of power without producing more NOy emissions that would
cause it to violate its NO, emissions limits under CAIR.

C. NAAQS

Similarly, the ED has also dismissed NAAQS as an applicable environmental regulation. When
any applicant submits an air quality permit application to the TCEQ, it must be able to
demonstrate that the proposed facility will not cause or contribute to an exceedance of the



NAAQS for any of the criteria pollufants, including NO, When Applicant was deciding what
type of natural gas facility to construct, it had a certain megawatt production in mind. The
desired megawatt production could be achieved either by constructing simple cycle facilities or
combined cycle facilities. Both types of facilities would have to demonstrate compliance with
the NAAQS. A combined cycle facility, through the use of HRSGs, significantly reduce fuel
consumption and thereby reduce total NOy emissions. Therefore, even if both facilities could

demonstrate compliance with the NAAQS, the decision to expend more capital and construct a

more energy efficient combined cycle facility that reduces NOy emissions exceeds the NAAQS
requirement,

D. BACT

The ED states that its review of the construction and amendment air permit applications “did not
disclose any representation of the HRSGs providing pollution control. . . It is not appropriate to
revise a BACT analysis in order to justify a property tax exemption.” Applicant does not
disagree with the ED’s assertion that HRSGs were not specifically identified as a BACT
requirement in its permit applications. However, the fact that HRSGs are actually used to reduce
exhaust temperature in order to operate the SCR systems, which is a BACT requirement,
demonstrates that HRSGs are used to meet an environmental rule.

The ED could argue that SCR systems do not require HIRSGs to reduce exhaust temperature and
that other means are available to achieve the desired temperature reduction. - However, such an
argument would again fail to apply the appropriate statutory requirement. The statute does not
require applicants to demonstrate that the equipment is required to meet a requirement of an
environmental rule; it merely states that eligible property must be used to meet or exceed an
environmental rule. In this case, the HRSGs are used in order to assist in meeting the BACT
requirements, by cooling the exhaust prior to passing through the SCR, in order to reduce NOy
emissions. '

The ED has also i:éjéctcd the positioﬁ that GHG BACT requiremenfé are a sufficient regulatory

citation because Applicant is not yet required to meet those regulations. The ED’s position fails
to recognize that an environmental rule that limits emissions can be exceeded not only by
achieving greater emissions reductions than is required by the rule, but also through “voluntary
projects which go beyond the minimum requirements of environmental laws, rules, or
regulations, provided that the projects are initiated pursuant to or in compliance with an adopted
or enacted law, rule, or regulation.” Even if the facility is not yet required to comply with a
particular rule, if an applicant voluntarily complies with or exceeds the requirements of an
adopted or enacted rule, then it meets the stafutory requirements as well as the Commission’s
stated position of what it means to exceed a rule,

The most effective means to reduce the amourit of CO, generated by a fuel-burning power plant
is to use efficient generating technologies and processes to meet the plant’s required power
output. The equipment itself, heat recovery system generators, enhanced steam turbines, and
related ancillary equipment capture and recirculate heat that would otherwise be vented to the
atmosphere, which results in more electricity being produced per unit of fuel input.




In its GHG BACT Guidance Document, the EPA states, “Considering the most energy efficient
technologies in the BACT analysis helps reduce the products of combustion, which includes not
only GHGs but other regulated NSR. pollutants (e.g. NOy, SO,, PM/PM;¢/PM, 5, CO etc.). Thus,
it is alse important to emphasize thai energy efficiency should be considered in BACT
determinations for all regulated NSR pollutants (not just GHGs).”® The fact that output-based
emission reductions have been so clearly identified by the EPA as a preferred method of
compliance with BACT for a wide range of pollutants should end any debate about whether a
sufficient regulatory basis exists to conclude that HRSGs qualify as pollution control property.

By reducing output based emissions of GHGs in this manner, this equipment is clearly eligible
for Prop. 2 consideration without the need for any further discussion of whether and to what
extent existing NOy regulations independently establish that eligibility,

Issue 3 - Calculation of ab Appropriate Partial Positive Use Determination

A, Avoided Emissions Approach

Topaz is a Tier IV applicant, and therefore, it is not required to use the cost analysis procedure
(“CAP”) for purposes of calculating the use determination percentage for the HRSGs. In its June
24, 2013 response to the ED’s NOD, Topaz provided a Tier IV Use Determination calculation
based on an avoided emissions methodology. Though not required to do so, Topaz also provided
a use determination calculation based on the CAP,

Topaz.disagrees with the ED’s position that the equation in Step 5 requires a correction. In our
previous NOD response, the equation provided in Step 5 of the Avoided Emissions Approach is
calculated as: ' ‘ : -

Emissions Output gaseline plant — Emissions Outputsypiect plant
Emissions Outputgpiect plant

The formula used in Step 5 relies on an “Avoided Emissions” approach that mirrors the approach
provided by the U.S. Environmental Protection Agency (“EPA”) in its document, “Output-Based
Regulations: A Handbook for Air Regulators, 2004, p. 31.” The EPA states:

The displaced emissions are the amount of emissions that would have otherwise
have been generated to g)rovide the same thermal output from a conventional (i.e.,
Baseline Plant) system, '

By using the approach provided by the EPA, Topaz has calculated the NO, emissions that have
been avoided through the operation of its Nueces Bay Power Plant as compared to a baseline
plant. If Topaz were to make the changes requested by the ED it would be calculating the
percentage of NO, emissions that a baseline plant would have failed to avoid through its use of a

" EPA, PSD and Title V Permitting Guidance for Greenhouse Gases, p. 21 (March 2011),
S EPA, Office of Atmospheric Protection Programs, Qutput-Based Regulations: A Handbook for Air Regulators, pp.
31-33 (2004).



baseline plant as compared to the Nueces Bay Power Plant. This is not a more accuratc
calculation of the NO, emissions avoidance percentage attributable to the HRSGs at the Nueces

‘Bay Power Plant, '

Therefore, applying the appropriate Avoided Emission Approach to the Nueces Bay Power Plant
results in the following use determination:

46.4% TPY NO, Emissions Avoided

57.7 TPYB‘aselIne Plant — 39.4 TpYSub]éct Plant __
= by SubjectPlant -

39.4 TPYSublect Plant

B. CAP Calculations / CCN: Steam Turbines an(i Dedicated Ancillary Equipment

The CAP as interpreted by ED staff and set forth in the NOD, is best suited to measure the
positive use determination percentage generated as a consequence of an upgrade or modification
to production facilities that gemerate poltution control benefits as a comsequence of that
modification. Topaz was not replacing an older, traditional steam-fired boiler. Rather, Topaz re-
powered the Nueces Bay Power Plant after integrating HRSGs and ESTs into the design of the
plant, creating a more efficient power generation facility. o

The assumptions required by the ED staff cause the CAP Model prescribed in the NOD to
always result in a negative usé determination. When applying the assumptions requested by the
Executive Director, the CAP Model generated a use determination of negative 514.5%. The fact
that equipment which the Legislature has explicitly recognized is pollution control property and
which the Commission has previously described as “a means of providing efficient, reliable, and
clean energy” somehow generates a negative use determination of over 400 percent use
determination demonstrates how flawed the ED’s CAP is. '
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Table 1 in Attachment B of the June 2013 NOD response provides the results of the ED’s
requested CAP Model’s inputs. Please note that the CCN is defined as the Cost of the HRSGs
only. This Table is provided below with no changes from the version submitted in June 2013.

Table 1: Results of CAP Model Using TCEQ Variable Assumptions

TCEQ

CAP Model Variahle Assumption

_TCEQ.
CAP Model Inputs -

'I'CEQ

" Model
" Output -

Production Capacity Factor (PCF):

Calculated by dividing the capacity of the
existing equipment or process by the capacity
of the new equipment or process.

PCF = 0; undefined
Capacity of Existing Equipment = 0 MW
Capacity of New Equipment/Process =297 MW

Capital Cost New (CCN):
Cost of HRSGs ONLY

CCN = $ 76,739,946

Capital Cost Old (CCO);
Cost of a boiler(s) required to produce the same
amount of steam produced by the HRSGs,

CCO = $75,859,027

Net Present Value of the
Marketable Product (NPYMP): The

net present value of the marketable product
recovered for the expected lifetime of the
property, calculated using the equation in
§17.17e)(2) . 1. If
steam is used to generate ulcc!ncty that is sold
to external pariics or vsed on site, then the
value of the marketable product is considercd
the vatue of electricity sold or usedon site as &
result of the steam generated by the HRSG.
For 1 above, the thermal power of steam
gencrated by the fadlity is converted into
elecirical power. Using steam fables and basic
thermodynamic equations, the thermal power
of the steam can be determinad.

Substituted actual steam turbine net generation in -

Megawatt-Hours for the 2005-2007 period[1]

N/A~

Production Cost (PC):

Itemized costs directly attributed to the
operation of the HRSG excluding non-cash
costs, such as overhead and depreciation and
excluding costs related to operating the gas
turbine, associated duct bumers, or the steam

furhine inciuding fuel cosis.

HRSG-Only O&M: § 175,000
(NOTE: Na Fuel Costs Included)

Interest Rate:

10%; Use in current CAP Model

Assumed

n:
Estimated Usefut Life in years of the HRSG

Use 20 year useful life, Assumed

Assumed

ALIL Assumptions Above

All

-514,51%

NOTE: (Capital Cost New = HRSG Capital Costs only in Line 2 above)

11



The Applicant disagrees with the ED that the EST and other dedicated equipment costs should be
rémoved from the CCN. HRSGs alone cannot produce electricity; the HRSG works in

conjunction with additional equipment to convert the heat of combustion from the Facility’s -

Combustion Turbines (“CTs”) into electricity. That additional equipment, including circulating
water systems, cooling water systems, cooling towers/air cooled condensers, water treatment
systems, and the ESTs, must be included in CCN. Without this equipment, HRSGs would be
unable to produce additional electricity; YIRSGs would, instead, essentially serve the same
function as a spool piece. Furthermore, Topaz proposes to include O&M costs associated with
this essential equipment. Such O&M costs should be included in the Production Cost and Net
Present Value of Marketable Product (“NPVMP™) calculations within these CAP Model

alternatives.

C. CAP Calculations / CCO: CCO = Zero or CCO = Ductwork/Spool Piece

The ED suggests that a natural gas boiler is the appropriate “comparable equipment or process.”
However, this type of boiler would not be installed in a combined cycle facility and would not be
replaced by a HRSG. It is also worth pointing out that boilers and HRSGs cannot be considered
comparable equipment in that boiler are designed to generate heat to create steam, while HRSGs
rely on the exhaust heat of other facilities to generate steam or electric generation.

Furthermore, the ED suggests allowing CCO to be $0 or the cost of ductwork/spocl pieces
represents a determination that the HRSG was installed for the sole purpose of preventing
pollution, Applicant’s position that CCO is $0 or cost of ductwork/spool pieces is a simple
logical conclusion when no equipment.is being replaced by the HRSG. Precedent exists from
prior TCEQ Tier III Application filings for the use and acceptance of a CCO value of zero.

There is no need to account for production benefits generated by a HRSG as part of the CCO, as

these benefits are accounted for by subtracting the NPVMP from the cost of the HRSG (CCN).
The term “Capital Cost Old” (“CCO”} is defined in 30 TAC §17.2(2) as:

The cost of the equipment that is being or has been replaced by the equipment
covered in an application. The value of this variable in the cost analysis
procedure is calculated using one of the four hierarchal methods for this variable
in the figure in §17.17(b)(1) of this title (relating to Partial Determinations).

However, CCO is also defined in 30 TAC §17.17(c)(1), Note 3, as, “the cost of comparable
equipment or process without the pollution control....” 30 TAC §17.17(c)(1), Note 3, goes on
further to provide four (4) calculation methods for CCO. . .

The first definition is based on the premise that the HRSG is a replacement or a partial
replacement of existing equipment., While no replacement actually occurred at its Nueces Bay
Power Plant, in an attempt to provide a hypothetical piece of existing equipment where none
existed, Topaz proposed that the appropriate CCO cost would equal the cost of ductwork or a
“spool piece”. In this hypothetical scenario, where a simple cycle facility is being retrofitted into
a combined cycle facility, the HRSG would replace the ductwork that is found on a simple cycle
facility between the CT and stack. If, however, the 30 TAC §17.2(2) definition of CCO is

12




applied to units originally constructed in a combined cycle configuration, where no cqmpment is
actually replaced, CCO would be z¢ro.

The definition of CCO in 30 TAC §17.17(c)(1), Note 3, requires that comparable equipment or
process without the pollution control feature be considered, Variable 3.1 requires the use of
comparable equipment without the pollution control feature. Because such a comparison is
simply impossible as the pollution control benefits of a HRSG are inherent in its design, we
move to Variable 3.2. Variable 3.2 does not apply because Topaz is not replacing an existing
unit that alreéady has received a positive use determination. Variable 3.3 does not apply because
Topaz is not replacing an existing unit. Finally Variable 3.4 does not apply for the same reason
. 3.1 does not apply ~ it assumes that alternative comparable equipment without the pollution
control feature exists, However, because the pollution control benefits of a HRSG are inherent
in its design, no comparable equipment without the pollution control feature exists. '

Applicant’s position that CCO is $0 or cost of ductwork/spool picces is a simple logical
conclusion that should apply when no equipment is being replaced by the HRSG. The use of a
CCO value of zero has been approved by the Commission in previous Tier IIf Applications and
should be approved here, The ED is attempting to fit the HRSG application into a definition that
is not designed to account for this type of pollution control property. In so doing, the TCEQ is
counting the production benefits in two places, the CCO and the CCN,

.  CAP Calculations ~ Production Costs

Applicant disagrees that Production Costs in the CAP should exclude costs related to operating
the gas turbine, including fuel, or the steam turbine and dedicated equipment. The fuel used to
create the steam is a raw material used in HRSG operations. The CAP Model should not
consider the Marketable Product value (“revenues™) of the electricity produced by the subject
equipment on one hand while excluding the fuel costs (“O&M costs”) necessary to create that
Marketable Product on the other. Without fuel, the HHRSG cannot generate steam; without the
ESTs the HRSG cannot generate electricity; and therefore, no Marketable Product would be
created. Fuel costs must be included in Production Costs in any rational application of this CAP
Model.

It is an oversimplification to asswme all fuel costs within the Combined-Cycle system are
attributable to the Facility CTs alone. Facility fuel costs to generate Marketable Product should
be assumed to be incurred by: the CTs; the Facility HRSG Duct Burners; and the Facility
HRSGs.

If Topaz were to inchude only the fuel costs associated with the HRSGs” duct burners, the results
of this CAP Model scenario are still a large negative percentage, at -488.35%

In summary, it is unreasonable for the Executive Director to interpret its regulations and apply its
CAP model in a way’ that generates significantly negative percentages for equipment which the
Legislature took pains to specifically list as pollution control equipment. Put s1mply, the
Executive Director has tools to do this job, but it needs to liberate itself from narrow views of the
CAP that prevent it from doing the job the Legislature has told it to do.
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Conclusion

The ED’s position that IIRSGs and ESTs are not eligible for a positive use determination
because they do not meet or exceed an environmental rule is based on a misapplication of the
controlling statute. Texas Tax Code specifically describes the equipmient listed in §11.31(k) as
“facilities, devices, or methods for the confrol of air, water or land pollution.” This term
“facility, device, or method for the control of air, water, or land pollution” is defined in the
statute to mean equipment that is “installed wholly or partly to meet or exceed [environmental]
rules.” The ED’s current position fails to recognize the importance of these statutory definitions
and does not comply with the controlling statute. Even so, Applicant has provided multiple
examples of environmental rules that the HRSGs and ESTs help meet or exceed - rules that the
Commission has expressly recognized as “valid rules” in multiple positive use determinations.
Finally, Applicant has provided the ED with more than enough technical support to understand
and rely upon the Avoided Emissions and Clarified CAP Models. Applicant looks forward to a
timely completion of the Executive Director's technical review and the issuance of a well-
reasoned and technically supportable partial positive use determination. We stand ready to
discuss the information provided to help expedite that process.

Sincerely,

M ¥ eas

Michael J. Nasi

cc:  Chance Goodin, TCEQ Air Quality Division Via Email
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Bryan W. Shaw, Ph.D., P.E,, Chairman
Toby Baker, Commissioier

Zak Covar, Cormtmissioner

Richard A. Hyde, P.E,, Executive Director

JUN 09 2014

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
. Protecting Texas by Reducing and Preventing Pollution

- June 5, 2014

Mr. Greg Maxim

Cummings Westlake LLC . f
12837 Louetta Road, Suite 201 ' ' |
Cypress, Texas 77429-5611 ' |

Re: Notice of Negative Use Determination
Topaz Power Group, LLC
- Barney Davis Power Plant
Corpus Christi (Nueces County)
Customer Reference Number: CN603919937
Application Number: 12210
Tracking Number: DPBARNEYDAVISB

Dear Mr. Maxim:

This letter responds to Topaz Power Group, LLC's Application for Use Determination for
Barney Davis Power Plant, originally submitted on April 23, 2008 and remanded to the
executive director (ED) on December 5, 2012 by the Texas Commission on
Environmental Quality {(TCEQ) commissioners. Your Tier IV partial use determination
application seeks a use determination for two Heat Recovery Steam Generators
{(HRSGs), a steam turbine, and dedicated ancillary systems.

The ED has completed the review for application #07-12210 and the associated notice of ;
deficiency (NOD) responses and has issued a Negative Use Determination for the i
property in accordance with Title 30 Texas Administrative Code (TAC) Chapter 17. The :
Negative Use Determination is issued because the methods for determining the use

* determination percentage were not reasonable.

The Tier IV application process, in place in commission rules between February 2008
and December 2010, allowed an applicant to propose a method for calculating a partial
use determination, The commission rules allow for determinations that distinguish the
proportion of property that is used to control, monitor, prevent, or reduce pollution
from. the proportion of property that is used to produce goods or services. If the property
is not used wholly for the control of air, water, or land pollution, the applicant must
present information in the application for the determination of the proportion of the
property that is pollution control. It is the responsibility of the applicant to propose a
reasonable method for determining the use determination percentage. It is the
responsibility of the ED to review the proposed method and make the final
determination.

P.0, Box13087 + Austin, Texas 78711-3087 * 512-239-1000 * teeqtexas.gov

How {5 our customer serviee?  teeq.texas.gov/customersurvey
printed on recycled paper



Mr. Greg Maxim
June 5,2014
Pagez2

After careful review of the three methods for calculating a partial positive use
determination included in the applicant’s submittals, the ED has determined that all but
one of the methods are unacceptable. The two methods proposed by the applicant do
not reasonably distinguish the proportion of the HRSGs, steam turbine, and dedicated
ancillary equipment that provides a purported pollution control benefit from the
proportion of the equipment that produces steam that is used in a process or to produce
electricity for use or sale, The one method that the ED does find aceeptable, the Cost
Analysis Procedure (CAP) adopted by the commission, produces a negative number.
Therefore, the property is not eligible for a positive use determination.

The following is an explanation of the ED’s review of the methodolbgies presented in
your application: :

o Avoided Emissions Approach (42%): This approach is not reasonable because it
does not distinguish the proportion of property used to control or prevent
‘pollution from the proportion used to produce a product. Furthermore, the
avoided emission approach does not attribute any value to production. By
attributing the entire avoided emissions to the HRSGs and associated equipment,
this approach ignores nitrogen oxides (NOx) reductions related o other property
for which a positive use determination has been issued.

» Modified CAP Calculations (70%): Capital Cost New (CCN) includes a steam
turbine and water systems. Allowing Capital Cost Old (CCO) to be $0 ignores that
HRSGs and other equipment are alternative production equipment. CCO isthe -
cost of comparable equipment without the pollution control. If the HRSGs

. produce steam, then-comparable equipment that produces steam without .. ...
pollution control is a boiler. The ED does not find it reasonable to attribute $0
cost to CCO in the CAP, - ,

» CAP as proposed by the executive director (-537%): The CAP formula was
adopted by the commission to provide a methodology for determinations that
distinguishes the proportion of property that is used o control, monitor, prevent,
or reduce pollution from the proportion of property that is used to produce goods
or services. The fact that the CAP calculated resulis in a negative number shows
that the HRSGs, steam turbine, and dedicated ancillary equipment’s pollution
prevention benefit is negated by its ability to produce a product. .

Please be advised that a Negative Use Determination may be appealed. The appeal must
be filed with the TCEQ Chief Clerk within 20 days after the receipt of this letter in
accordance with 30 TAC §17.25.

'If you have questions regarding this letter or need further assistance, please contact
Ronald Hatlett of the Tax Relief for Pollution Control Property Program by telephone at
(512) 239-6348, by e-mail at ronald.hatlett@tceq.texas.gov, or write to the Texas




Mr, Greg Maxim
June 5, 2014
Page 3

Commission on Environmental Quality, Tax Relief for Pollution Control Property
Program, MC-110, P.O. Box 13087, Austin, Texas 78711-3087.

Sincerely,

David Brymer, Director
Air Quality Division

DB/rh

cc: - Chief Appraiser, Nueces County Appraisal District, 201 N. Chaparral St., Suite
206, Corpus Christi, Texas, 78401-2503






Bryan W. Shaw, Ph.D., P.E., Chairman
Toby Baker, Commissioner

Zak Covar, Commissioner

Richard A. Hyde, P.E., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Protecting Texas by Reducing and Preventing Pollution

June 5, 2014

Mr. Greg Maxim

Cummings Westlake LLC
12837 Louetta Road, Suite 201
Cypress, Texas 77420~-5611

Re: Notice of Negative Use Determination
Topaz Power Group, LLC
Nueces Bay Power Plant
Corpus Christi (Nueces County)
Customer Reference Number: CN603919937
Application Number: 12211
Tracking Number: DPNUECESBAYB

Dear Mr. Maxim:

This letter responds to Topaz Power Group, LLC's Application for Use Determination for
Nueces Bay Power Plant, originally submitted on April 23, 2008 and remanded to the
executive director (ED) on December 5, 2012 by the Texas Commission on
Environmental Quality (TCEQ) commissioners. Your Tier IV partial use determination
apyplication seeks a-use determination for two Heat Recovery Steam Generators
(HRSGs), a steam turbine, and dedicated ancillary systems.

The ED has completed the review for application #07-12211 and the associated notice of
deficiency (NOD) responses and has issued a Negative Use Determination for the
property in accordance with Title 36 Texas Administrative Code (TAC) Chapter i7. The
Negative Use Determination is issued because the methods for determining the use
determination percentage were not reasonable.

The Tier IV application process, in place in commission rules between February 2008
and December 2010, allowéd an applicant to propose a method for caleulating a partial
usedetermination. The commission rules allow for determinations that distingtish the
proportion of property that is used to control, monitor, prevent, or reduce pollution
from the proportion of property that is used to produce goods or services. If the property
is not used wholly for the control of air, water, or land polhition, the applicant must
present information in the application for the determination of the proportion of the
property that is pollution control. It is the responsibility of the applicant to propose a
reasonable method for determining the use determination percentage. Itis the
responsibility of the ED to review the proposed method and make the final
determination.
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Mr. Greg Maxim
June 5, 2014
Page 2

After careful review of the three methods for calculating a partial positive use
determination included in the applicant’s submittals, the ED has determined that all but
one of the methods are unacceptable. The two methods proposed by the applicant do
not reasonably distinguish the proportion of the HRSGs, steam turbine, and dedicated
ancillary equipment that provides a purported pollution control benefit from the
proportion of the equipment that produces steam that is used in a process or to produce
electricity for use or sale. The one method that the ED does find acceptable, the Cost -
Analysis Procedure (CAP) adopted by the commission, produces a negative number.
Therefore, the property is not eligible for a positive use determination.

The following is an explanation of the ED's review of the methodologies presented in
your application: -

s Avoided Emissions Approach (46%): This approach is not reasonable because it
does not distinguish the proportion of property used to control or prevent
pollution from the proportion used to produce a product. Furthermore, the
avoided emission approach does not attribute any value to production. By
attributing the entire avoided emissions to the HRSGs and associated equipment,
this approach ignores nitrogen oxides (NOx) reductions related to other property
for which a positive use determination has been issued.

¢ Modified CAP Calenlations (57%): Capital Cost New (CCN) includes a steam
turbine and water systems. Allowing Capital Cost Old (CCO) to be $o ignores that
HRSGs and other equipment are alternative production equipment. CCO is the
cost of comparable equipment without the pollution control. If the HRSGs
~ produce steam, then comparable equipment that produces steam without
pollution control is a boiler. The ED does not find it reasonable to attribute $0

_cost to CCO in the CAP.

» CAP as proposed by the executive director (-514%): The CAP formula was
adopted by the commission to provide a methodology for determinations that
distinguishes the proportion of property that is used to control, monitor, prevent,
or reduce pollution from the proportion of property that is used to produce goods
or services, The fact that the CAP calculated results in a negative number shows
that the HRSGs, steam turbine, and dedicated ancillary equipment's pollition
prevention benefit is negated by its ability to produce a product.

Please be advised that a Negative Use Determination may be appealed. The appeal must
be filed with the TCEQ Chief Clerk within 20 days after the receipt of this letter in
accordance with 30 TAC §17.25.

Ifyou have questions regarding this letter or need further assistance, please contact
Ronald Hatlett of the Tax Relief for Pollution Control Property Program by telephone at
(512) 239-6348, by e-mail at ronald.hatleti@tceq.texas.gov, or write to the Texas




Mr. Greg Maxim
June 5, 2014 -
Page 3

Commission on Environmental Quality, Tax Relief for Pollution Control Property
Program, MC-110, P.O. Box 13087, Austin, Texas 78711-3087.

Sincerely,

David Brymer, Director
Air Quality Division

DB/rh

ce:  Chief Appraiser, Nueces County Appraisal District, 201 N. Chaparral St., Suite
206, Corpus Christi, Texas, 78401-2503







