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Michael J. Nasi
(512) 236-2216 (Direct Dial)
JACKSON WALKER L.L.P. (512) 391-2194 (Direct Fax)
ATTORNEYS & COUNSELORS mnasi@jw.com
June 30, 2014
VIA Hand Delivery
Bridget C. Bohac, Chief Clerk . _
Texas Commission on Environmental Quality < %
12100 Park 35 Circle % - ;
Building F, 1st Floor )
Austin, Texas 78753 % =
RE: Cottonwood Energy Company, LP a2 §
Cottonwood Energy Center Units 1-4, Deweyville, Newton County, Xas‘_‘f'?:
Appeal of June 5, 2014 and June 17, 2017, Negative Use DeterminatI&h 53

Application Nos. 15505, 16410, 16411, and 16412
Dear Ms. Bohac:

Cottonwood Energy Company, LP (“Applicant” or “Cottonwoed”) is in receipt of the
Executive Director’s letters dated June 5, 2014, and June 17, 2014, notifying it of the negative
use determinations (the “Determinations”) on Application Nos. 15503, 16410, 16411, and 16412
(the “Applications™).

L. Procedures for Appeal

.Q%

Applicant disagrees with the Determinations and pursuant to 30 TAC 17 23% "hereby
prov1des

(1)  the name, address, and daytime telephone number of the person filing the appeal
is:

Mike Nasi

Jackson Walker L.L.P. 100 Congress Ave., Suite 1100
Austin, Texas 78701

512-236-2216

As legal counsel to:
Cottonwood Energy Company, LP

(2)  the name and address of the entity to which the use determinations were issued:

100 Congress Avenue, Suite 1100« Austin, Texas 78701 -  (512) 236-2000 +  fax (512) 235-2002

www.jw.com *  Austin @+ Dallas + Fort Worth + Houston +« SanAngele + San Antonioc +  Member of GLOBALAWS™




()

(4)

©)

Cottonwood Energy Company, LP
Cottonwood Energy Center

976 County Road 4213
Deweyville, Texas 77614

the use determination application numbers for the Applications were:
No. 15505, No. 16410, No. 16411, No. 16412
request Commission consideration of the use determination:

Applicant hereby requests the Commission to hear and consider the merits of the
Applications and reach a determination that a positive use determination is
appropriate; in the alternative, Applicant requests that the Commission reach a
determination that the negative use determinations are not appropriate and the
matter should be remanded back to the Executive Director for a determination that
the property in question is eligible for a positive use determination.

The basis for the appeal is set forth in full in the attached brief.

Sincerely,

R 3 * . E.?/.!
W Michael J. Nasi

Counsel for Cottonwood Energy Company,
LP




APPEAL OF NEGATIVE USE DETERMINATIONS ISSUED TO
COTTONWOOD ENERGY COMPANY. LP

Cottonwood Energy Company, LP (“Applicant” or “Cottonwood™) files this appeal of the
negative use determinations issued by the Executive Director (“ED”) on June 5, 2014 and June
17, 2014." For the reasons articulated below, the Applicant respectfully requests that the Texas
Commission on Environmental Quality (“TCEQ” or “Commission™) sustain the Applicant’s
appeal of the negative use determinations and order that positive use determinations are
appropriate using the Clarified CAP Model proposed by Applicant, In the alternative, Applicant
requests that the Commission remand the matter to the ED with specific instructions to revisit the
pollution control aspects of the subject property and use the tools Applicant has provided to
bring these long-overdue use determinations to a close in a way that comports with applicable
law.

In an effort to limit the volume of briefing material filed with the Commission, Applicant
attaches and incorporates by reference its briefing filed in Docket No. 2012-1562-MIS-U and
reiterates the arguments made therein.®

SUMMARY OF ARGUMENT

Based upon the comments by the Commissioners during the December 5, 2012 Agenda
discussion of this matter leading up to their rejection of the ED’s negative use determination, it
seems clear that the Commissioners recognized that this equipment is pollution control property
entitled to some measure of positive use determination. But, rather than endeavor to pursue
settlement negotiations or develop a compromise position consistent with the tone of the remand
(and the express language of the statute), the ED has chosen to delay nearly 18 months to simply
paper the file with additional justification of what was previously rejected. This kind of treatment
of applicant is inconsistent with the Commission's remand order. Now that applicants have been
force to wait an additional 18 months and have, in good faith, expended significant resources to
reach a compromise in this situation, basic fairness demands that the Commission reject the ED's
decision outright, and render a partial positive use determination based on the applicant's
proposed methodology.

The legal issue here is simple. As currently applied and reflected in the proposed negative use
determinations that are before you, the ED’s interpretation of its own rules will always generate a

negative use determination for heat recovery steam generators (“HRSGs”) and enhanced, steam. “
turbines (“ESTs™). This is patently in violation of Section 11.31 of the Texas ]:%CQ whiﬂ%

unambiguously directs that the Commission “shall determine” that “heat very, Stes

generators” and ° enhanced steam turbine systems” are “used wholly or partlyi:"“:as qw11fy1 ;

pollution control property.? g;g; o

Johnson, Tenaska, Inc, in Omaha, Nebraska. After being made aware of the incorrect address, th
letters to Cottonwood on June 17, 2014,

? Exhibits 1-4.
$TEX. TAX CODE §§ 11.31(k) and (m).

! Exhibits 5-12, Please note that the Negative Use Determination dated June 5, 2014 was sent to % Davﬁ ‘R
led ne




While the ED has previously awarded 100 percent positive use determinations, which award is
supportable under the Texas Tax Code, in light of the Commission’s directive, Cottonwood has
worked exhaustively with other similarly situated applicants (“Applicants™) to develop a legally
and technically valid approach that generates a positive use determination less than 100 percent
that would be acceptable to the ED. Yet, that approach was sammarily rejected by the ED in
favor of an absurd interpretation of the rules that directly contradicts statutory law and, therefore,
fundamental principles of Texas administrative law.

So that the Commission and Applicant are not subjected to another 18 month delay in this
matter, Applicant is requesting that the Commission order that positive use determinations are
appropriate using the Clarified CAP Model proposed by Applicant. In the alternative, Applicant
is requesting that this matter be remanded to the ED for.a new determination, and that the
Commission specifically instruct the ED to comply with the Legistature’s specific instructions in
Tex. Tax Code § 11.31 to issue positive use determinations and utilize the tools that have been
developed to generate positive use determinations that have a real chance of bringing this dispute
to an end and providing the Commission with the tools to deal with future applications.

DISCUSSION
L Procedural Background

Between 2008 and 2012, the Executive Director has received approximately thirty-eight
applications for HRSGs and associated equipment installed at combined-cycle electric generation
facilities. The Executive Director issued 100 percent positive use determinations for twenty-five
of the applications representing 70 HRSGs. Six of those applications representing 16 HRSGs
were appealed by local taxing units.

On July 5, 2011, Cottonwood filed a Tier Il Application, Application No. 15505, for a Use
Determination for Pollution Control Property with the Executive Director for one HRSG and a
dedicated ancillary system that reduce air emissions at the Cottonwood Energy Center. On
December 2, 2011, Cottonwood submitted three additional Tier III Applications, Application
Nos. 16412, 16411, 16410, for three other HRSGs and dedicated ancillary systems that reduce
air emissions at the Cottonwood Energy Center. The Executive Director failed to take any action
on those applications until July 10, 2012, when it issued a negative use determination for the
HRSGs, stating that “[hjeat recovery steam generators and associated dedicated ancillary
systems are used solely for production; therefore, are not eligible for a positive use
determination.”

Applicant appealed the negative use determinations and the Commission took up the appeal at its
December 5, 2012 Agenda Meeting. After considering the briefs and hearing the arguments, the
Commission remanded to the matter back to the ED for a new determination. Upon remand,
Applicants worked cxhaustively to develop a legally and technically valid approach that
generates a positive use determination less than 100 percent in hopes of providing the
Commission with the tools to resolve this dispute, prepare itself for future applications, and
avoid further resources being consumed to resolve this matter. Applicants met with the ED
executive management and staff to explain the merits of these tools and answer any questions or
concerns. Applicants believed progress had been made, but the ED’s staff issued an NOD on
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February 3, 2014 that reflected little progress in the mindset of the ED’s staff. Applicant again
replied to the NOD, providing additional information to the ED and reiterating the legal and
technical merits of the proposed tools being offered. Unfortunately, on June 3, 2014, the ED
issued a negative use determination for the applications submitted by Cottonwood, which is the
subject of this appeal.

II. The Legislature Specifically Determined that HRSGs and ESTs are Pollution
Control Property and Are Entitled to an Exemption from Taxation

Tex. Tax Code § 11.31 begins by stating that “A person is entitled to an exemption from taxation
of all or part of real and personal property that the person owns and that is used wholly or partly
as_a facility, device, or method for the control of air, water, or land pollution””* Under this
prov1s1on, if the property is used for the control of air, water of land pollution, it is eligible to
receive a tax exemption.

There can be no question that the Legislature specifically listed HRSGs and ESTs as “facilities,
devices, or methods for the control of air, water, or land poltution” under 11.31(k). The term
used by the Legislature, “facility, device, or method for the control of air, water, or land
pollution” is defined in statute as:

any structure, building, installation, excavation, machinery, equipment, or device,
and any attachment or addition to or reconstruction, replacement, or improvement
of that property, that is used, constructed, acquired, or installed wholly or partly to
meet or exceed rules or regulations adopted by any environmental protection
agency ... for the prevention, monitoring, control, or reduction of air, water, or
land pollution.”

If equipment is considered a facility, device, or method “for the conirol of air, water, or land
pollution” then, by definition, it is used “to meet or exceed rules or regulations adopted by an
environmental protection agency for the prevention, monitoring, control, or reduction of air,
water, or land pollution.” Thus, according to the Legislature’s definition, HRSGs and ESTs not
only meet or exceed environmental rules, but this equipment is also used to prevent, monitor,
control or reduce air pollution.

The Legislature provided even more clarity in §11.31(m) which states that if an application is for
a “facility, device, or method included on the list adopted under Subsection (k)” the ED “shall
determine” that the equipment is “used wholly or partly” as qualifying pollution contro] property.
In case the ED was still unsure about whether HRSGs and ESTs could qualify as pollution
control property, the author of the bill which included the addition of 11.31(k) wrote a letter to
the Commission stating that equipment which had both a production component and a pollution
control component, achieved though energy efficiency, qualified as pollution control property.

And if there was still any room for doubt, two separate Texas Attorneys General have opined to
the Texas Natural Resource Conservation Commission and the TCEQ that “methods of

* TEX. TAX CODE §11.31(a) (emphasis added).
* TEX. TAX CODE §11.31(b) (emphasis added).




production,” including the use of energy efﬁcmnt measures such as HRSGs and ESTs, can and
do qualify as exempt pollution control property.®

In this case, the equipment in question is statutorily defined as a “facility, device, or method for
the control of air, water or land pollution,” thereby confirming that HRSGs and ESTs are, under
the “plain meaning” of Tex. Tax Code §11.31, entitled to some exemption from taxation,

III.  Despite the Unambiguous Statutory Language, the ED’s Staff’s Current Application
of its Own Regulations Will Always Generate a Negative Use Determination for HRSGs
and ESTs, Which is Patently in Violation of the Texas Tax Code.

Under TCEQ rules, Tier III applicants are required to use the Cost Analysis Procedure (“CAP”)
to calculate the appropriate use determination. Applicant proposed a Clarified CAP Model
which not only conforms with TCEQ rules, but more importantly, gives effect to the
Legislature’s intent and provides the Commission with a mechanism to resolve the pending and
future applications in a legally and technically valid manner.

In its negative use determination, the ED argues that, under the CAP, the Capital Cost Old
(“CCQO”) cannot be zero, even though there is no “old” equipment being replaced by a HRSG
and EST. This equipment is not replacing other equipment, but is installed as part of the design
of this type of facility.

What is inferesting about this interpretation is that there is no statutory or regulatory requirement
mandating this interpretation, yet this interpretation will always generate a result directly
inconsistent with the statute. ED staff have concluded that applicants must assume that the CCO
is equal to the cost of a boiler, because boilers, like HRSGs, produce steam. However, the
statute does not require the ED to use the CAP, nor does the statute require that the cost of a
comparable picce of equipment be used for CCO when there is no equipment being replaced.
The requirement that applicants substitute the cost of a boiler as the CCO for HRSG applications
is a regulatory fiction used by the ED designed to always generate a negative use determination.

This interpretation will necessarily result in an outcome which directly contradicts the
Legislature’s unequivocal instruction to treat HRSGs and ESTs as pollution control property in
Texas Tax Code §§11.31(k) and (m).

In a recent case, the Texas Supreme Court considered ambiguous provisions in a statute and
applied traditional rules of statutory construction to accomplish the primary objective of
ascertaining and giving effect to the legislature’s intent, The Court recognized the Comptroller’s
construction of the tax code was entitled to “serious consideration” and that the Court normally
would defer to the agency interpretation, but does not defer when that interpretation is plainly
erroneous or inconsistent with the language of the statute.” After considering the statute, the
Court held the Comptroller’s construction to be inconsistent with the statute and reversed lower
court decisions upholding the agency conmstruction. Although the agency interpretation
apparently was reasonable enough to result in ambiguity, the taxpayer’s interpretation was the

§ Tex. Att. Gen. Op, JC-0372 (2001); see Tex. Att. Gen. Op. GA-0587 (2007).
" TGS-NOPEC Geophysical Company v, Combs, et al., 340 S.W.3d 432 (Tex. 2011).
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“better” one because the agency interpretation was inconsistent with the statute, and thus
unrcasonable,

Section 11,31 must be construed to give effect to the Legislature’s intent.® An agency or court
should first attempt to determine this intent from the actual language used by the Legislature.
That is, an agency or court should first look to the plain, ordinary meaning of the statute’s
words.” Most importantly, “[i]f a statute is clear and unambiguous, [the courts] apply its words
according to their common meaning without resort to rules of construction or extrinsic aids.”"
This is true even when the agency charged with enforcing the statute seeks to apply a different
construction.!

These pillars of Texas Administrative Law have been flatly ignored by the ED in this case. As
noted above, the ED’s interpretation of its rules not only directly contradicts the Legislature’s
directive as to how to process applications for equipment listed in 11.31(k) of the Tax Code, but
also conflicts with its own rules. The ED argues that the CAP analysis requires that it assume
the CCO is equivalent to some other piece of production equipment. This ignores the TCEQ’s
own regulations, which define “Capital Cost Old,” as “[t]he cost of the equipment that is being or
has been replaced by the equipment covered in an application.”’? For these HRSG applications,
no equipment is being or has been replaced.

In this case, the ED has chosen a boiler, since, like a HRSG, a boiler produces steam. The ED
did not derive this conclusion from its rules, but made a unilateral judgment that is not mandated
by statute or regulation since a boiler and HRSG are completely distinct pieces of equipment.
HRSGs are a heat transfer area, in which waste heat from the combustion turbine is used to
create steam. There is no furnace in a HRSG. A fossil fuel-fired boiler combusts fuel, by using
a furnace, stoker, or fluidized bed, to generate the heat used to produce steam. The ED has
arbitrarily chosen one similarity between HRSGs and boilers (that steam is emitted from them)
and vsed that to rationalize a position that always generates a result that conflicts with express
language of a statute. This is the definition of what a regulatory agency cannot do in Texas.

It goes without saying that the Commission should avoid interpreting its rules in a manner that
will always generate a negative use percentage for equipment that has been legislatively assumed
to be, in whole or in party, pollution control property. Beyond this basic premise of Texas
Administrative Law, the Commission must recognize that staff’s interpretation of the CAP to
always result in a negative use determination is tantamount fo an ad hoc rulemaking to remove
this equipment from eligibility. Such a procedure clearly violates Tax Code §11.31(1), which
explicitly requires the Commission to go through formal rulemaking and satisfy a high burden
(compelling evidence of no pollution control benefit) before disallowing eligibility for this
equipment.

¥ See TEX. GOV'T CODE § 312.005; Gilbert v. Ei Paso County Hosp. Dist., 38 S.W.3d 85 (Tex. 2001).

? See TEX. GOV'T CODE § 312,002(a); Am. Home Prods. Corp. v. Clark, 38 $.W.3d 92, 95-96 (Tex. 2000);
Crimmins v. Lowry, 691 8. W 2d 582, 584 (Tex, 1985),

' See In Re Nash, 220 S.W.3d 914, 917 (Tex. 2007) (emphasis added).

' See Pretzer v. Motor Vehicle Bd., 138 8,W.3d 908, 914-15 (Tex. 2004); Barchus v. State Farm Fire & Cas. Co.,
167 8.W.3d 575, 578 (Tex, App.—Houston [14th Dist,] 2005, pet denied).

1230 TAC §17.2(2). (emphasis added).




IV. ED’s Reliance on Insufficient Environmental Citation is Not Based on Applicable
Law.

In the negative use determinations issued to Cottonwood, the ED states:

[TThe ED does not find that the HRSG is used to meet or exceed any of the
environmental laws that were cited in your application. While the application and
responses provided numerous rule citations, none were to rules that the HRSG
was required to meet, Therefore, the HRSG does not meet the applicability
requirements of 30 TAC §17.4(a) to be eligible for exemption from ad valorem
taxation.

As described above, under Section 11.31(a) any equipment “that is used wholly or partly as a
facility, device, or method for the control of air, water, or land pollution.” Under this provision,
if the property is used for the control of air, water of land pollution, it is eligible to receive a tax
exemption.

The ED accurately notes that in addition to being property used for the control of air, water, or
land pollution, that the property must also be used to meet or exceed an environmental
regulation. What the ED refuses to recognize is that when the Legislature amended § 11.31 in
2007, by adding §11.31(k), the Legislature specifically defined the equipment listed in §11.31(k)
as “facilities, devices, or methods for the control of air, water or land pollution,” This is not just
some generic description, but mirrors the defined terms used in §§11.31(a) and (b) and
specifically satisfies the requirement to meet or exceed an environmental regulation.

Therefore, if equipment is considered a facility, device, or method “for the control of air, water,
or land pollution” then, by definition, it is used “to mect or exceed rules or regulations adopted
by an environmental protection agency for the prevention, monitoring, control, or reduction of
air, water, or land pollution.” There is no other way it can be interpreted. The fact that the
Legislature specifically chose to define the items listed in 11.31(k) as “facilities, devices, or
methods for the control of air, water, or land pollution” demonstrates that the Legislature had
already determined that these items satisfy the requirement to meet or exceed an environmental
regulation. Because the Legislature chose to describe this equipment using a statutorily defined
term, that definition must be applied and the property must be considered to “meet or exceed
rules or regulations adopted by any environmental protection agency . . . for the prevention,
monitoring, control, or reduction of air, water, or land pollution.” The ED cannot simply choose
to ignore this statutory definition.

Thus, when the Legislature states that heat recovery steam generators (“HRSGs”) and enhanced
steam turbines (“ESTs”) are “facilities devices, or methods for the control of air, water, or land
pollution,” the ED must treat them as that term is defined and recognize that they are used to
meet or exceed an environmental regulation. If the ED continues to argue that there is no
environmental regulation that HRSGs and ESTs meet or exceed, then the ED is willfully
ignoring the statutory language. The ED has no such authority.

We also note that the ED’s determination that the HIRSGs do not qualify as pollution control
property because they were not required in order to meet any of the cited rules, substantively
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differs from the Legislature’s determination that the only requirement is that the equipment
meets or exceeds an environmental rule. These are two completely scparate tests. We believe
the one prescribed by the Legislature should prevail.

The Commission has previously recognized that “[t]he term ‘exceed’ is interpreted to include
voluntary projects which go beyond the minimum requirements of environmental laws, rules, or
regulations, provided that the prcgects are initiated pursuant to or in compliance with an adopted
or enacted law, rule, or regulation.”"? Thus, even if an environmental rule does not spec1ﬁcally
call for the installation of a HRSG, if a HRSG assists in reducing pollution beyond the minimum
requirements of that rule, then it exceeds the environmental rule and is eligible for a positive use
determination.

Furthermore, an environmental rule regarding NOy emissions can be exceeded not only by
achieving greater emissions reductions than is required by the rule, but also by proactively
complying with or exceeding the requirements of an adopted or enacted rule that the facility will
have to comply with in the future. Even if the facility is not yet required to comply with a
particular rule, if an applicant voluntarily complies with or exceeds the requirements of an
adopted or enacted rule, then it meets the statutory requirements as well as the Commission’s
stated position of what it means to exceed a rule.

Cottonwood is subject to NSPS GG and NSPS Da, as it was not constructed or modified after
February 18, 2005. NSPS GG and NSPS Da both provide concentration-based NOy emission
limits. While HRSGs and ESTs do not scrub an exhaust, for example, to reduce a particular
emission, both help a facility comply with an output-based emission limit by improving the
overall efficiency of the plant. OQutput based emissions limits are based on the amount of
pollution produced per unit of useful output. This is why the Legislature specifically defined
HRSGs and ESTs as “facilities, devices, or methods for the control of air, water, or land
pollution.”

Subpart KKKK, on the other hand, does provide an output based emissions limit. Subpart
KKKX applies to the emissions from the gas turbine, as well as any associated HRSGs and duct
burners. Furthermore, the TCEQ recently adopted a Permit By Rule (“PBR™) for Natural Gas-
Fired Combined Heat and Power Units,'* In the preamble to the adoption of the Combined Heat
and Power (“CHP”) PBR, the TCEQ states, “The Commission acknowledges the benefits and
advantages of CHP as a means of providing efficient, reliable, and clean energy.” As part of that
PBR, TCEQ speclﬁcally provided that the emission limits for stationary natural gas engmes
would be measured in terms of air contaminant emissions per unit of total energy output,
HRSGs are recognized as a typical industrial CHP application, The fact that the TCEQ
recognizes the pollution control benefits of this type of equipment in its permitting program
should be given weight when evaluating the Executive Director’s arguments in this case that
similar equipment does not have pollution control benefits.

1 19 Tex. Reg. 7737, 7793 (Sept. 30, 1994),
430 TAC §106.513; 37 Tex. Reg, 6037-6049, August 10, 2012,
1530 TAC §106.513(d).

7




It is worth noting that those facilities that have not triggered NSPS KKKK because they were
constructed or last modified prior to February 18, 2005 still provide the exact same
environmental benefit and emission reductions that facilities constructed or modified after
February 18, 2005 provide. These are the same environmental benefits and emissions reductions
that have been recognized and commended by the Commission.

Cottonwood contends that it is wholly unreasonable for the Commission to treat a plant which
was constructed prior to 2005 as ineligible for a pollution control tax exemption because it was
not subject to an output based emission standard, even though it provided the same emissions
reductions and the same environmental benefits that a similar plant built in 2005 provides. Any
facility constructed prior to February 18, 2005 that employs HRSGs and ESTs meets the
Commission’s definition of “exceed” as it is a “voluntary project” which goes “beyond the
minimum requirements of environmental laws, rues, or regulations” that is “in compliance with
an adopted or enacted law, rule, or regulation [i.e., NSPS KKKK].”

The ED’s position would ignore the environmental benefit that the Commission has explicitly
acknowledged that these facilities provide. We find it hard to believe that the Commission
would choose to provide a market incentive fo some, but not all, facilities that install the exact
same pollution control equipment while ignoring the environmental benefit that older facilities
have been providing for a longer period of time. In a seemingly ironic twist, under the ED’s
current position, those facilities that have provided the greatest amount of pollution prevention
are the facilities that will be left without a positive use determination.

If, however, the ED wishes to distinguish between plants that provide the exact same
environmental benefit based on the date which the facility commenced construction, there are
other regulatory programs that the ED has previously recognized as appropriate citations that are
applicable in this matter. The Commission has previously issued positive use determinations to
dozens of applicants who have cited to the Clean Air Interstate Rule (“CAIR™) and the National
Ambient Air Quality Standards (“NAAQS”) as the environmental rule that is being met or
exceeded by the use of the pollution control property. The “Tax Relief for Pollution Control
Property: Technical Review Document” for applications citing to the CAIR and NAAQS
regulations indicates that these applications “cites valid rules.”

Finally, on June 5, 2014, the ED issued negative use determination letters for all of the pending
HRSG applications, Despite the fact that the type of facility and the environmental rules that
were cited were all substantially identical, the ED issued some letters indicating that no
appropriate environmental rule had been cited, while other letters were silent on the issue. One
would assume that the ED staff would provide all of the technical and legal reasons that a
particular application was being denied. If so, it is unclear how the applications for the same
type of equipment that cite to the same environmental rules can receive different treatment from
ED staff. Not only does this violates numerous state laws, including the Texas Constitution, it
goes to highlight the arbitrary and inconsistent nature of the ED’s staff determinations.




V. As Currently Applied, the CAP Fails to Comply with Legislative Directive, is Wildly
Inconsistent, and Conflicts with the Commission’s Stated Goal of Encouraging Pollution
Reduction Through Energy Efficiency.

The ED has recognized that the CAP is a flawed system, During the December 5, 2012 Agenda
meeting, both ED staff and Chairman Shaw recognized the shortcomings of the CAP, Yet, the
ED continues to reject proposals from applicants about how to use the CAP in a way that more
accurately reflects the pollution control benefits of HRSGs and ESTs. As an example of how
inconsistent the ED has been in evaluating these applications, with regard to the application
submitted by CER-Colorado Bend, the ED has separately argued for a 100% positive used
determination, a 61% partial used determination, a 0% use determination, and a negative 276%
use determination, for the exact same equipment.

As currently applied, the CAP cannot address output based emission limits that govern natural
gas combined cycle power plarn(cs.]6 Yet, the current application of the CAP fails to recognize
reductions in emission from an output based perspective and, thus, is the equivalent to the
Commission sticking its head in the sand and hoping that output-based emission controls will
pass us by. They will not. In fact, they are likely to be the majority of the pollution control
techniques moving forward, especially as the Environmental Protection Agency (“EPA”)
continues to press for GHG regulation under the Clean Air Act.

CONCLUSION

The ED’s position that HRSGs and ESTs are not eligible for a positive use determination fails to
recognize the importance of the statutory definitions provided in Tex. Tax Code §11.31 and does
not comply with the controlling statute. Because the Legislature chose to describe HRSGs and
ESTs using a statutorily defined term, that definition must be applied and the property must be
considered to “meet or exceed rules or regulations adopted by any environmental protection
agency . . . for the prevention, monitoring, control, or reduction of air, water, or land pollution.”
The ED cannot simply choose to ignore this statutory definition. Furthermore, Applicant has
provided the ED with more than enough technical support to understand and rely upon the
Clarified CAP Model discussed at length above. Applicant trusts that the Commission will make
every effort to comply with the clear intent of Tex. Tax Code §11.31 and cither order that a
positive use determination is appropriate or remand this matter to the ED for a new use
determination with specific instructions to revisit the pollution contro}l aspects of the subject
property and use the tools Applicants has provided to bring this long-overdue use determination
to a close in a way that comports with applicable law.

16 See 40 C.F.R. Subpart KKKK; 79 Fed. Reg. 34960 (June 18, 2014) (EPA’s proposed Carbon Pollution Standards
for Modified and Reconstructed Stationary Sources: Electric Utility Generating Units); and 79 Fed Reg. 34830 (June
18, 2014) (EPA’s proposed Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility
Generating Units).
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RE: . Cottonwood Energy Company LP- Appeal of July 10, 2012 Negaiive Use
Determinations .

Dear Ms. Bohac:

We are in receipt of the Executive Director’s letters dated July 10, 2012 notifying the
Applicant of a negative use determination (the “Defermination™) on its applications; No. 15503,
- No. 16412, No. 16411 and No. 16410 (the “Application™)

1. Procedures For Appeal _
Applicant disagrees with the Determination and pursuant to 30 TAC 17.25 hereby
provides: :

(1)  -the name, address, and daytime telephone number of the person filing the appeal .

is;

Mike Nasi

Jackson Walker L.L.P.

. 100 Congress Ave,, Ste. 1100
Austin, Texas 78701
512-236-2216

As legal counsel to:
Cottoriwood Energy Company LP

(2)  the name and address of the entity to which the use determination was issued:

Cottonwood Energy Company LP
Cottonwood Energy Center-

976 County Road 4213

Deweyville, Texas (Newton County)

100 Congress Avenue, Suite 1100 - Austin, Texas 78 . -20 . 3 236-
8325310y.9: zr ¢ ' stin, Texas 78701+ (512) 236-2000 fax (512) 236-2002

www.jw.cam  + Austin + Dallas Fort Worth - Houston "+ .SanAngeles  »  San Antonle  »  Member of GLOBALAW:H




(3)  the use determination application number for the ‘Application was:
No. 15505, No. 16412, No. 16411, No. 16410
(4)  request Commission consideration of the use determination:

Applicant hereby requests the Commission to hear and consider the merits of the
Application and reach a determination that a negative use determination is not
appropriate and the.matter should be remanded back to the Executive Director

" with instructions to revisit the pollution control aspects of the subject property.

(3)  The basis for the appeal is set forth in full i the attached brief,
Sincerely,

Michael J. Nasi, Counsel for Cottqnwood Energy
Company LP

Appeal of Negative Use Determination {ssued to Cottonwood Encrgy Company LP
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 TCEQ DOCKET NO.

APPEAL BY Cottonwood Energy § - TEXAS COMMISSION
Company LP § , -
' § ' . ON
NEGATIVE USE DETERMINATION § A : '
ISSUED TO Cottonwood Energy Company LP  § _ ENVIRONM_ENTAL‘ QUALITY

APPEAL OF NEGATIVE USE DETERMINATION ISSUED TO
COTTONWOOD ENERGY COMPABY 1.P

Cottonwood Energy Company LP (“Applicant’ or “Cotionwoed") files this appeal of the -
‘negative use determinations issued by the Executive Director on July 10, 2012. For the reasons
articulated below, the Applicant respectfully requests that the Commission sustain the
Applicant’s appeal of the negative use determinations and remand the matter to the Executive
Director with instructions to revisit the pollution control aspects of the subject property.

Part T of this brief provides a brief background of the Pollutlon Control Propcrty
Program; Part II describes the procedural background of the application; Part II1-VI detail the
Applicant's argument why the negative use determination is a mlsapplxcatmn of Texas law, is

based on policy concerns outside of the Agency's purview, and is founded on a defective
technical evaluation.

Summary of ArEument

This is an appeal of a negative use determination. Therefore, quite simply, - the only
question before the Commission in considering this appeal is not whether an exact percentage. is

. appropriate - the Commissioners need only -evaluate whether any percentage above Zero is
* appropriate. As set forth fully herein, applicable law, prior precedent, and the record in this case
demand that, at a minimum, a number above zero be used and a positive use determination be
“issued. Thus, this. appeal should be granted and this matter should be remanded back to-.the

Executive Director for a determination that the property in question is ellgl‘ole fora posmve use
determination. :

L. Program Background

On November 2, 1993, Texans approved Proposition 2 amending the Texas Constitution

to provide tax relief for pollution control property This amendment added § 1-1 to the Texas
Constitution, Article VIII, Whlch states: :

(a) The legislature by general law may exempt from ad valorem
taxatipn_ all or part of real and personal property used, constructed,

Appeal of Nepative Use Dctermmatmn Issued to Cottonwood Energy Company LP
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acquired, or installed wholly or partly to meet or exceed rules or
regulations adopted by any environmental protection agency of the
United States, this state, or a political sibdivision of this state for |
the prevention, monitoring, control, or reduction of air, water, or : ‘ i
land pollution. ' : ‘

(b) This section applies to real and personal property used as a
facility, device, or method for the control of air, water, or land -
pollution that would otherwise be taxable for the first time on or
after January 1, 1994, ‘

In response to the constitutional amendment, the Texas Legislature added Texas Tax
Code, § 11.31, Pollution Control Property (“§11.31%). The statute establishes a process where -
applicants submit Applications for Use Determination to the Executive Director of the TCEQ to
determine whether the property is used wholly or in part. for pollution control.' The Exccutive’
Director’s role is limited by § 11.31 to the specific task of conducting a technical evaluation to
determine whether the equipment is used wholly or partly for the control of air, water, or land
pollution,? and does not include any evaluation of the merit of the tax exemption itself or tax _
policy implications of granting positive or negative use determinations.

The tax appraisal district where the Pollution Control’ Property will be
installed/constructed is the entity charged with actually granting the tax exemption. If an
applicant obtains a positive use determination from the Executive Director, the applicant must
then submit another application with the local. appraisal district to receive the tax éxemption for
the pollution controf property.

" In 2001, the Legislature passed House Bill 3121, which amended §11.31. These
amendments - included providing—a process for appealing the Executive Director's use ‘ |
determinations.” House Bill 3121 also required the Commission to adopt rules that establish |
- - specific- tandards -for the- reviewof - applications -that - ensure -determinations— are “equal-and
_uniform,* and to adopt rules- to distinguish the proportion of property that is used to control
_pollution from the proportion that is used to produce goods or services,

. In2007, § 11.31 was amended again with the passage of House Bill 3732, which required
‘the Commission to adopt a list of equipment that is considered ‘pollution control property,
including the equipment listed in § 11.31(k). In adopting rules for the implementation of House
Bill 3732, the TCEQ created a specific review process for those applications applying for the
categories of listed equipment.. For these applications, the Executive Director must determine

' TEX. TAX CODE § 11.31(c) and (d).

2 TEX. TAX CODE § 11.31(c).

* TEX. TAX CODE § 11.31(e).

“ TEX. TAX CoDE § 11.31(g)(1) and (g)(2).
* TEX. TAX CODE § 11.31(g)(3).

Appeal of Negative Use Determination Issued to Cottonwood Enérgy Company LP
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the proportion of the equipment used for pollution control and the proportion that is used for
- production. The application that is the subject of this appeal is a Tier IIf application.

IL  Procedural Background.

On- July 5, 2011, the Applicant filed a Tier III Application for Use Determination for
Pollution Control Property with the Executive Director for one Heat Recovery Steam Generator
'("HRSG") and dedicated ancillary systems at the Cottonwood Energy Center {See Attachment
- A). The Applicant then submitted additional applications for three other HRSG units at the
Cottonwood Energy Center on December 2, 2011 (See Attachments B, C and D). The Executive -
Director conduetéd a technical review of each of these four applications and on July 10, 2012
~issued a negative use determination for the four HRSGs, stating that “[h]eat recovery steam.
‘generators and associated dedicated ancillary systems are nsed solely for production; therefore,

are not eligible for a positive use determination.” (See Attachments E, F, G and H). -

The Executive Director has received approximately thirty-eight similar applications for
HRSGs and associated equipment installed at combined-cycle electric génération facilities, The
* Executive Director issued 100 percent positive use determinations for twenty-six of the HRSG
applications, leaving twelve applications pending. Six of the positive use determinations were
appealed by local taxing units. The application at issue in this appeal was one of applications Jeft
pending by the Executive Director. On July 10, 2012, the Executive Director issued negative
used determinations for all of the pending HRSG applications as well as the six applications that -
were appealed. The negative use determination was issued to Cottonwood despite its applications

being -substantively identical to the applications that received 100 percent positive use
determinations. : o

_ Ol Executive Director Failed to _Combly with the Timeline in
Texas Tax Code § 11.31(m) for Review of Application

In 2007, the Texas Legislature passed House Bill 3732, which amended Texas tax Code 8
- 11.31. Specifically, House Bill 3732 added subsections (k) and (m). Subsections 11.3 1(k) and

(m) direct that the Commission “shall determine” that “heat recovery steam generators” are
“used wholly or partly” as qualifying pollution control property. There is no option under the
statute for TCEQ to determine that equipment listed in 11.31(k) is- not pollution control
equipment. When the Legislature added subsection 11.31(k) in'2007, the purpose was to list
equipment that was predetermined to be pollution control equipment and the only evaluation that
needed to occur was to determine the percentage of the equipment that qualified as pollution
‘control property. The question is not “whether the equipment is pollution control property”, but
instead should be “how much is poltution control property.”

Furthermore; under Texas Tax Code § 11.31(m), the Executive Director “shall” review
applications for equipment listed under § 11.31(k) and make a determination whether' the
equipment is wholly or partly pollution control property within 30 days. Furthermore, the statute
‘states that the Executive Director “shall” take action on that determination and notify the

" Appeal of Negative Use Dctcrmina'tiori Issued to Cottonwood Enerpy Company LP
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appilcant and the appraisal district of the determmatlon “Thus, the Executive Director must

‘review and issue a use determination within 30 days for those applications which were submitted
after House Bill 3732 became eff'ectlve and which include equipment that is listed under Texas
tax Code § 1131(K).

As indicated earlier, the Executive Director received one of Cottonwood’s apphcatlons
on July 5, 2011 and three subsequent applications on December 2, 2011. Despite the statute’s
clear requirement that the Executive Director act within 30 days on applications for equipment

listed under § 11.31(k), in this instance, the Executive Director waited over six months for three

of the applications and over a year on the first application after the applications were submitted

to make a determination. By failing to act within 30 days, the Executive Director violated the

statutory reqmrements of Texas Tax Code § 11.31(m) and effectively prevented the Applicant
- from receiving a tax exemption for which it met all of the statutory requirements.

IV.  Texas Tax Code Requires Conéistency

a) The Executive Director's Use Determination Violates the Equat and Uniform
Tax Mandate in Texas Constitution art. VIII, Section 1(a).

In Texas, all taxation must be equal and unifdrm Tex. Const, art, VIII, Section 1(a). 6
- The Texas Constltutlons cqual and uniform standard is strikingly mcorporated into " Section
11.31: .

“(d) The commission shall adopt rules to implement this section.
Rules adopted under this section must . ... (2) be sufficiently
specific to ensure that determinations are equal and uniform . . .”

The constitutional mandate requires-that a tax. must'treat taxpayers within the same class
- alike, and that any. classifications must not be unreasonable arbitrary, or capricious.” The

standard for determining equal and uniform taxation is a two-part test: (1) whether the tax's-

classification is reasonable; and (2) whether, within the class, the legislation operates equally." *

A tax cannot satisfy the second prong of the equal and uniform standard unless the value
of the tax base is ascertained by the same standard for all taxpayers within each class.’ ("The
standard of uniformity prescribed by the Constitution being the value of property, taxation can
not be in the same proportion to the value of the property, unless the valuc of all property is

The Article VII, Section 1 of the Texas Constitution provides: “(a) Taxatmn shall be equal and uniform. (b} All
real property and tangible personal property in this State, unless exempt as required or permitted by this
Constitution, whether owned by natural persons or corporations, other than mumcxpal shall be taxed in propomcm to
its value, which shall be ascertained as may be provided by law.”

! Hurt v, Cooper 110 S.W.2d 896, 901 (Tex. 1937). : :
® RR. Comm"'n of Tex. v. Channel Indus. Gas, 775 S. W.2d 503 507 (Tex. App.—Aunstin 1989, writ denied)
(emphasis added).

9L:vely v, Mrssour:, K &T Ry, 120 S.W. 852, 856 (Tex. 1909).
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ascertained by the.same standard."). In other words, when taxing value (ie., the tax base), the

Legislature may not say that the same economic vajue is more for some taxpayers than it is for
other taxpayers. ' :

In the instant case the Commission has granted 100 percent exemption for heat recovery
steam generator gystems that are substantively identical to Applicant's to approximately twenty
other taxpayers. There has been no reasoned justification for the distinction based on any alleged
differences in design or use or location of the equipment. The negative use determination made
against Applicant is arbitrary in that there is no substantive distinction between the use or
poliution reducing benefit of the HRSGs and the multiple other applicants whose systems have -
been granted 100% positive use determinations by the Comrhission, Such random enforcement
causes 11.31 to operate unequally and in direct violation of the equal and uniform tax mandate. .

b) " The Commission Does Not Have Authority to Make a 100 Percent Negative
Use Determinati_on Under Section 11,31 pf the Texas Tax Code :

Subsections 11'.31(i<) and (m) direct that thé Commission “shall determine” that “heat |
recovery sieam generators” and “enhanced steam turbine systems” are “used wholly or partly” as
qualifying pollution control property. Tex, Tax Code Section 11.3 1(k) & (m).

The Determination's negative use finding is facially and patently in violation of the Texas
Tax Code. ‘ : '

The applicatibns_requested a 42.99 percent positive use determination that the Applicant's
four HRSGs and associated dedicated ancillary systems were -used in accordance with the
. following statutory standard set forth in Section 11.31'° of the T exas Tax Code:

"“A person is entitled to an exemption from taxation of all or patt of
real and personal property that the person owns and that is used

wholly or partly as a facility, device, or method for the control of
air, water, or land poltution,”. '

In this section, "facility, device, or method for the control of air,
water, or land poltution" means land that is acquired after January -
1, 1994, or any structure, building, installation, excavation,
machinery, equipment, or device, and any attachment or addition
to or reconstruction, replacement, or improvement of that property,
that is used, constructed, acquired, or installed whelly or partly to

' Section 11.31 of the Texas Tax Code is authorized by Article VIII, Section I-1 of the Texas Constitution, which
pravides: “(a) The legislature by general law may exempt from ad valorem taxation all or part of real and personal
property used, constructed, acquired, or installed wholly or partly to meet or exceed rules or regulations adopted by
any environmental protection agency of the United States, this state, or a political subdivision of this state for the
prevention, monitoring, cantrol, or reduction of air, water, or land pollution. (b) This section applies to real and’
personal property used as a facility, device, or method for the contro! of air, water, or land pollution that woul
otherwise be taxable for the first time on or after January 1, 1994. .., (Added Nov. 2, 1993 )" s
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tneet or exceed rules or regulations adopted by any
environmental protection agency of the United States, this state,
or a political subdivision of this state for the prevention,
monitoring, control, or reduction of air, water, or land pollution.’

The Application and Attachment I hercto establish the factual ba51s that the HRSGs
qualify as a device, or method for the control of pollution.

Despite the clear factual record that HRSGs control pollution, the Executive Director' s

determination summarily finds, without explanation or substantive reasoning, that the HRSGs
will be subject to a negative use determination because they are “used solely for production.”
The facts do net support the Determination, and there is no reasonable mterpretatlon of Sectlon
11.31 that would support the Determination. : '

Section 11.31 must be construed to give effect to the Leg1slature s intent.'! Anagency or . .

court should first attempt to .determine this intent from the actual language used by the
Lepislature. That 1s, anx agency or court should first look to the plain, ordinary meaning of the
statute’s words." Most importantly, “[ilf a statute is clear and unambiguous, [the courts] apply

.its words according to their common meaning withotit resort to rules of construction or extrinsic .

aids."” - This is true even when the agency charged with enforcmg the statute seeks to apply a

different construction.

Further, Texas Aftorney General Opinion JC-0372 (2001) has expressly opined to the

Chair of the Texas Natural Resource Conservation Commission that “methods of production” can

and do qualify as exempt pollution control property:

. “Section 11.31 is broadly written, and we believe its plain
meaning is clear. It embraces any property, real or personal, “that
is used wholly or partly as a facility, device, or method-for the

- control of air, water or land pollution. , . .” (emphasis added). — - -

“Next, we con31der whether section 11.31 excludes from its scope

- pollution-reducing productwn equipment. Significantly, the statute
applies to property used “wholly or partly” for pollution control.
See id. § 11.31(a). To qualify for the exemption, property must be
used “wholly or partly” to meet or exceed environmental rules. See .
id. § 11.31(b). The term "wholly” clearly refers to property that is
used only for poliution control, such as an add-on device. See .

" ' See TEX. GOV'T CODE § 312.005; Gilbert v. El Paso County Hosp. Dist., 38 s W.3d 85 (Tex. 2001)

' See TEX. GOV'T CODE § 312.002(a); Am. Home Prods. Corp. v. Clark, 38 8,W.3d 92, 95-96 (Tex. 2000)
Crimmins v. Lowry, 691 S.W.2d 582, 584 (Tex. 1985), -

" In Re Nash, 220 8.W.3d 914, 917 (Tex. 2007) (emphasis added).

" See Pretzer v. Motor Vehicle Bd,, 138 S.W.3d 908, 914-15 (Tex, 2004); Barchus.v. State Farm Fire & Cas. Co
167 S.W.3d 575, 578 (Tex. App.—Houston [14th Dist.] 2003, pet denied).
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Merriam Webster's Collegiate Dictionary 1351 (10th" ed. 1993)
(defining “wholly” to.mean “to the full or entire extent: ... to the
exclusion of other things”), The ferm “partly,” however, embraces
property that has pnly some pollution-control use. See id. at 848
(defining “partly” to mean “in some measure or degree"). This
broad formulation clearly embraces more than just add-on devices.
Furthermore, that statute clearly embraces not only “facilities” -
and “devices” but also “methods” that prevent, monitor, control,

© or reduce pollution. “Methods " is an extremely broad term that
clearly embraces means of production designed, at least in part,
to reduce pollution. See Id, at 732 (defining “method”™ to include
“a way, technique, or process of or Jor doing something®),

The HRSGs and associated dedicated ancillary systems are clearly used to comply with

environmental laws and to control pollution and qualify for exernption under any valid .rule or
convention of statutory construction.

) Failure To Comply With Commission Rules and the Texas Administrative
‘Procedures Act, ' '

The Commission cannot arbitrarily and capriciously create and enforee a new internally
derived formula for heat recovery steam generators resulting in a drastic increase in the amount
of property taxes assessed against Applicant, without, at the very least,'® adhering to the Texas
Administrative Procedure Act (the “APA”). .

In brief, the APA requires state agencies to follow certain formal procedures before
adopting and applying any "rule.”® Among other requirements, the APA requires state agencies
to provide notice of any intent to promulgate a new rule, to publish the contemplated new rule,
and to invite public comment with respect to the new rule.)’ As the Texas Supreme Court

explained: “In this way, the APA assures that the public and affected persons are heard on
matters that affect them and receive notice of new rules.”’3 :

In addition to the APA requirements regarding the procedures that must be applied by
state agencies when adopting and applying any “rule,” Texas courts frequently require that an
agency-cxplain its reasoning when it “appears to the reviewing court that an agency has departed
from its earlier administrative policy or there exists an apparent inconsistency in agency

. '% And subject to the statutory argaments set forth below.

1% The APA defines the term "rule” to mean "a state agency statement of general applicdbility that... implements,
interprets, or prescribes Jaw or policy." Tex. Gov't Code § 2001.003(6). :

Y7 See Rodriguez v. Service Lioyds Ins. Co., 997 S.W.2d 248, 255 (Tex. 1999), rek'g of cause overruled (Sept. 9,
1999); see also Tex. Gov't Code § 2001.004(2) (additionally requiring agencies to “index, cross-index to statute, and
make available for public inspection 4ll rules and other written statements of policy or interpretations that are
prepared, adopted, or used by the agency in discharging its functions™), .

Brd. .
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determinations.” By issuing a 100 percent use determination and ultimately issuing a negative
use determination, the TCEQ Executive Dircctor's staff has departed from its earlier policy with

-regard to the evaluation of HRSGs. Furthermore, as explained earlier, TCEQ has issued 100

percent use determinations for other HRSGs, but issued negative use determinations for those
applications that were appealed. In doing so, the TCEQ provided a one sentence explanation
stating, “[HRSGs] are used solely for production and, therefore, are not ehgible for a posxtwe use
determination.”

In this case the Commission clearly failed to follow the procedures of the Texas APA in
reaching and applying its interpretation of Section 11.31(k) and (m) of the Texas Tax Code.
Because the Commission failed to promulgate any rule or other formal statement expressing its
new interpretation of Section 11.31(k) and (m) of the Texas Tax Code, its interpretation violates
the APA and must be disregarded. : -

_ Further, the Determination appears to rcpreéent a sea change in the Commission’s
interpretation of Section 11.31 without any change to its Section 11,31 rules. The Commission’s

attempt to make a material change in policy retroactively without compliance with the APAisan -

invalid rule under the APA under the analysis in £/ Paso Hospital Dzstrzct v. Texas Health and
Human Services Commission, 247 S. W 3d.709 (Tex. 2008) 19

In Kl Paso Hospital District, the Texas Health and Human Services Commission
( ‘HHSC") adopted a regulation that established a “base year” for gathering claims data to be used
' in setiing certain Medicaid hospital payment rates. Several hospitals sought a declaratory
judgment that the cutoff rule was invalid under the APA, because HHSC did not adopt the rule in
accordance with the APA. HHSC argued that the cutoff date was not a rule itself but rather an
interpretation of a rule. The Texas Supreme Court held that the agency-applied cutoff date was
an invalid rule because the agency did not follow the proper rule-makmg procedures contamcd in
the APA The Texas Supreme Court stated:

~- - - “HHSC-argues-that it complied with these statutes; and that the ~ -

February 28 cutoff is not a rule itself, but rather its interpretation of
the base-year nile. The Hospitals disagree, arguing the February
28 cutoff falls squarely within the APA’s definition of a rule. We
agree with the Hospitals. Under the APA, a rule: (1) is an agency
statement of general -applicability that either “implements,
interprets, or prescribes law or policy” or describes {HHSC’S]
“procedure or practice requirements;” (2) “includes the amendment
‘or repeal of a prior rule;” and (3) “does not include a statement
regarding only the internal managément or organization of a state
agency and not affecting private rights or procedures.” TEX.
GOV’T CODE §2001. 003(6)(A) (C). El Paso Hospital Disirict at
714.

Y Bl Paso Hospital District v, Texas Health and Human Services Commission, 247 8.W.3d 709 (Tex. 2008).
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The Commission's new internal formula or reasoning that resulted in the Determination

interprets or prescribes law or policy and amends or repeals positions previously applied by the -
Commission, ‘ :

The violation of APA requirements is especially egregious in this-case given that Section
11.31(1) of the Texas Tax code mandates that the TCEQ, *by rule shall update the list adopted -
under Subsection (k)" and then makes clear that “[aln item may be removed from the list if the
commission finds compelling evidence to support the conclusion that the time does not provide
pollution control benefits." No APA rulemaking procedure has been followed to remove HRSGS
or enhanced steam turbine systems from Section 1 1.31(k) and it is iniconceivable how the TCEQ

could find that “compelling evidence exists to support the conclusion that [HRSGs] do not
~-provide pollution control benefits,” _ '

V. The Record Suppoﬁs a Positive Use Determination and Clearly Contradicts a
‘ - Negative Use Determination

a) - Pollution Confro! Property .

The only question before the Commission in considering this appeal is not whether an
exact 'percentage is appropriate - the Commissioners need only evaluate whether any percentage
above zero is appropriate. The Applicant’s HRSGs can be defined as pollution cbntrol_ property -
based on the prevention of NOx emissions from natural gas use efficiencies.. Under Tax Code § .
11.31(a), “[a] person is entitled to an exemption from taxation of all or part of real and personal
property that the person owns and that is used wholly or partly as a facility, device, or method for
the control of air, water, or land pollution.” (emphasis added). The statute defines “a facility,
device, or method for the control of air, water, or land pollution” as: - . ‘

“la]l structure, building, installation excavation, machinery,
© equipment or device, and any attachment or addition to or

reconstruction, replacement or improvement of that property, that

is vsed, constructed, acquired, or installed wholly or partly to meet

or exceed rules or regulations adoptéd by any environamental
protection agency of the United States, this state, or-a political

subdivision of this state for the prevention, monitoring, control, or

reduction of air, water, or land pollution.”

Thus to. qualify as pollution control property, the equipment or structure must control
pollution and must meet or exceed applicable environmental protection regulations.

- b) Method of Pollution Control

The use of atherwise wasted heat in the turbine exhaust gas within the HRSG results in
higher plant thermal efficiency (net power output of the plant divided by the heating value of the -
fuel), compared to other power generation. technologies. A plant incorporating a combined cycle
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design emits Iess NOy per pound of fossd fuel combusted due to the 1ncorp0rat10n of both the
Brayton and Rankine Thermodynamic eycles within plant desigh operations

Spec:ﬁcally, the equlpment’s increased thermal efficiency, as compared to a tradltlonal
steam boiler unit, reduces the fuel needs for the same power outputs, while emitting no
additional air emissions, It is important to note that the lower fuel consumptmn associated with
increased fuel conversion efficiency not only reduces NOx emissions, but also reduces other
emissions such as COz

c) HRSGS are Used to Meet Certain New Source Performance Standards for'

Electric Generating Facilities

As cited in the Application, Title 40 of the Code of Federal Regulations (“CFR”) subpart
60.44Da establishes New Source Performance Standards (“NSPS™) for emissions of air
contaminants for electric utility steam generating facilities.

Subpart § 60.40Da(e)(1) specifically lists HRSGs as subject to the NSPS reqmrements in -

60.44Da, stating:

(ie. heat recovery steam generators used with duct burmers)
associated with a stationary combustion turbine that are capable of
combusting more that 73 MW (250MMBtw/H) heat input of fossil .
fuel are subject to this subpart.

Therefore, Applicant’s four HRSGs are subject to the performance standards for air
Jec

. emissions as established within the Subpart Da, Specifically, they .are subject to Section

60.44Da Standards for mtrogcn oxides (NO,) which states

Except as prov1ded in paragraph (h) of this section, on and after the
date on which the initial performance test is completed or required
to be completed...no owner or operator subject to the provisions of
this subpart shall cause to be discharged into the atmosphere from
any affected facility for which construction...commenced . before
July 10, 1997 any gases that contain NO, (expressed as NO2) in
excess of the applicable emissions limit in paragraphs (@)(1) and
{2) of this section.

. Furthermore, the Applicant’s HRSGs were designed to meet the natlonal primary and
secondary ambient air quality standards (“NAAQS™) for oxides of nitrogen (with nitrogen
dioxide as the indicator) as set forth in 40 CFR § 50.11

Monitoring data from the Bamey Davis Power -Plant durmg both pre and post-
repowering of that plant confirm the assumptlons regardmg the air emissions reductxons per
pound of fossﬂ fuel use. This data s set out in Attachment “1.”
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VL . TCEQ’s Role as a Technical Advisor to the State in Administering the Prop 2
Program Includes Factoring in Ever-Evolving Pollution Control Policies, not Tax Policy

) The clear structure and purpose of Section 11.31 of the Texas Tax Code has for nearly
two decades been for the TCEQ to serve as the scientific and technical arbiter for determining
the types of equipment that qualify as pollution control property. The TCEQ’s role has always
been to implement an efficient, consistent and scientifically accurate process to determine
technologies that meet the- statutory definition of pollution control property. Section 11.31
directs the TCEQ to determine whether particular items of property are used for pollution contro]
based on its specialized knowledge and expertise. ' '

As previously noted, the Executive Director *had issued 100 percent. positive use
determinations. for twenty-six of the HRSG applications, six of which were appealed by local

taxing units. However, the application at issue in this appeal was one the Executive Director lcft

pending for several years before making a final determinstion. On July 10, 2012, the Execitive
Director issued negative used determinations for all of the pending HRSG applications as well as
the six applications that were appealed. The negative use determination was issued to

Cottonwood despite its applications being substantively idéntical to the applications that received
100 percent positive 1ise determinations. ' :

Conclusion

As noted at the outset of this brief, the question before the Commission in considering
“this appeal is not whether an exact percentage is appropriate - the Commissioners need only

evaluate whether any percentage above zero is appropriate. As set forth fully above, aplicable
law, prior precedent, and the record in this case demand that a positive use determination b’

issued. Thus, this appeal should be granted and this matter should be remanded back io the

Executive Director for a determination that the property in question is eligible for a positive use
determination,

Appeal of Negative Use Determination [ssued to Cottonwood Energy Company LP
Page 13 ) .o . :
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Réspectﬁilly submitted,

50%-*——%/"‘—- /2“\
MichaefJ. Nasi -

State Bar No. 00791335

Steve Moore '

State Bar No. 14377320 )
‘Benjamin Rhem o

State Bar No. 24065967

JACKSON WALKER L.L.P.
100 Congress Avenue, Suite 1100
Austin, Texas 78701
512:236-2200

. 512-236-2002 (Facsimile)
nmmasi{@jw.com

ATTORNEYS FOR |
Cottonwood Energy Company LP

CERTIFICATE OF SERVICE

I hereby certify that on the 31% day of July, 2012, a copy of the foregoing was prov1ded
by electronic mail or U.S. First Class Mail to the attached malhng list: '

/&3~ Michael 7. Nasi E

Appeal of Negative Use Determination Issued to Cottonwood Energy Company LP
Page 14 .
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Mailing List

Daniel Long

" Texas Environmental Law Division MC 173
P. O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 5 12/239-0606

Susana M. Hildebrand, P.E.’

- TCEQ Chief Engineer’s Office MC 168
P. 0. Box 13087

Austin, Texas 78711-3087

© 512/239-4900 FAX 512/239-6188

- Chance Goodin

TCEQ Chief Engineer’s Office MC 206
P. O: Box 13087

Austin, Texas 78711-3087
512/239-6336 FAX 512/239-6188

- Robert Martinez

TCEQ Environmental Law Division MC 173
P. O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Blas Coy

TCEQ Office of Publ ic Intercst Counsel
- MC 103

P. O. Box 13087

Austin, Texas 78711-3087-

Courtesy Copy via U.S. Mail

Courtesy Copy via U.S. Ma;'l

Courtesy Copy via U.S. Mail

Courtesy Copy via U.S. Mail

- Courtesy Copy via Us. Mail

Appeal of Negative Usc Determination [ssued to Cottonwood Energy Company LP
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" DUFF&PHELPS

TCEG Cashiefs Gifice - MC—214

- June 30, 2041 -
" Building A S e
12100 Park 35 Circle o L KL -
_ Austin, TX 78753. . T S b

Re: Appncaﬂon for Use Daten'nhaﬁon for Air Polluuon Control Property Located st
Cottorwood Ensrgy Center in Newlon County. Texak

Enclosed please ﬁnd one appilcahon (ths "Appllcaﬂon } for pmpaﬂy tax ekémphon farAlr -

Pollution Control Property located at Cotiohwood Energy Center (the “Facity") in Nawton County. L

TeS:as A copy & tha Appllcahnn has been prov]ded for Tha appralsal dlstdcl

Pursuant fo Ttle 30 of Chapter 17 of the Texas Admlmstratwe Code the Applmaﬂon has been
prepared using the Texas Commlsslon on Envimnmen’tai Quality (TCEQ"). Appllcaﬁon for Use-.
Determmahun for Polluhon Coritrol. Propedy The anclosed application Is a. Tler it Appncatlon
Submlssmn of this Appncat:on Is required aga procass step inthe TCEQ's -pollution. conirol.
oemﬁcaﬁon process for taix exemption of certain asgets used.in polluhon coritro} capaqties Wilhin
the Facility. As outlined by thie appilcalion instrictionis, the feefor this Tier Il Applicaﬁun iz

$2, 500 Please find enclosed 4 check for the $2, 500 Tler fll Apphcatiun Fee

" The Application can be sumimarized as foﬂows: ;

Propntty . Descripﬂon et _E;stlm:atg_d Cost:
“Unit'4 Heat Recovery Steamn Generator( HRSG") C & ar ndn ann |
Teril, © dnd Dedmated Ancillary Systams : ¥ 23‘043’-3 20

Please send one copy of the con pletad propalty teix exemphon Usa Delenninat:on to ihe
follow!ng address: .

- Mr. Greg Maxim
Duff & Phelps LLC
M9 Congress Avenue Sunte 1450

'Austmea?am LT e ' S e ;

"Disl & Phalps, LLC LT pzo7 ssa0 gmqorymwdm@duﬁmdpholpmom .
018 Congross Avmpe ) . FATH235T0 1 wwicufandphelpa,com. -
Segite 1450 ) .

Austin, TX 70701




-TCEQ Cashler's Office’

Juna 30, 2011
Page 2.af 2

‘i you have any quesﬂons regardmg the Application or the information suppliedwithm the -

Application, please contact me, Greg Maxim, Director, Duff & Phelps LLC at (512) 67 1-5580 or
by a-mall at gregory maxim@duffandphelps com.

Vary truly yours,. i

Gregory Maxim’
Director

Speclaity Tax’

Enclosures, . .. ... . L A L FE

cg - ....M&.,Ké;hi’mlmms_bgrg.Magdmci.'. C L (Duff &..F!'hél'pa_, LL.(;),:M.. o .




Texas Commlssmn on. Env:ronmental Quahty

Use Determmatmn for Pol!utton Contral Property
: Apphcat:on L

A person seehng a use determination must comp]ete this apphcatmn form For assmtance in
. completing the applicationi form please refer to the Mnstructons Jor Use Determination for .

" Pollution Control PropertyApphcanon Form TCEQ-00611, as well as the rules governing the -

" Tax Relief Program in Title 30 Texas Administrative Code Chapter 17 (30 TAC 17). Tnformation. -
relating to completing this application form is also available i the TCEQ’ reglﬂatow guidance
document, Propeity-Tax Exemptionsfor Pollution C Control Property, RG-461 For addltlonal
assistance, please call the. Tax Relief Program at 512~ 239-4900 '

You must supply mformammﬁ)r eachﬁeld qf thw apphcanonfonn unless

~ otherwise noted

. Is the property/ eqmpment subject to any lease, Iease-tu—cwn agreement, or envu-onmental

... Incentive grant? _Yes .[] No_[3 . -

'+ -setvice that prevents, momters, controls, or rednces -air, water or land polhmon? L
Yes' [J No (%] o ' o '

3. Wis the property/ equlpment acqmred constmcted mstal]ed, or replaced before 3 auuary 1,
" 16047 Yes [0 No ‘

If the answer to any of these questmns is. ‘"Yes then the propeﬂy/eqmpment is nut ehg!ble fora
“fax exemphun uuder this program

Sectmn 2. General Informatlon s
" Whatis thetypeuf ownershlp of thlsfacﬂﬂy? e '
: Curpuratmu L] - . Parnership [ - o f Utlhty [_—;I
Sole. Propnetor [:I R Llrmted Partner E] :
2. Size of Gompany Number of Emplnyees o A
rtoog [ - S 50010999 [ . ST 2oooto 4,999 [1:
100 to 499 EI : © - 1,000101,999 [] - 5,000 ormore I:]

3. Busmess Descnpﬁon (Br:eﬂy descn’be the type of busmess or actmty at the fauhty)
: Natural Gas~Fn-ed Electru: Power Generanon

4, vaxde the North Amencan Indusny Classxﬁcatlon System (NAICSJ sxx—diglt code for tl;us

facility, 221122 - E]ectmc Power Generatlon, fossﬂ fuel

UﬁeDetenninuﬂon forPolluﬁon Contm[ PmpertyAppﬁcaﬂon—Forin"I‘(_:EQ—céﬁh ST

Effective Decembey 2010° " Page1ofy

B L P . ._.........._-.......... O

2., Is the property/equipment used so]ely'to manufacture or produce a product or prcmde E

- Other: Li;nxéed Liablhty -

PR TS ——




1,
2
‘3
4 Customner Number (CN): CN’602765'687'
5
6

'Sectlon 3 Type of Appllcatlon and Fee |
¥ Selectonly one: ’

Tier1-Fee: $150 ] - K ’I"iérI'Il-—'I?eé: 5];'1,000 L__}‘ = Tier XII — Fee: $_2,5(.)d E :

2 Payment Informanon

Check/Money Order/ Electmmc Payment Recelpt Number
Payment Type: Check . . _

. Payment Amount: $2,500

" Name.on payment: Duff & Phelps
Total Amount: $2,5oo

NOTE: Enclose a check nionéy order to the TCEQ, ora copy of the ePay recetpt

‘ along wzth the apphcanon to cover the reqmmdfe _
.Seétion 4. Property/ Equ:pm ent Owner Informatlon

Oompany Name of Owner Cottonwuod Euergy CompanyLP . et
. Mailing Address 976 County Road 4213 - - ‘
. Clty, State, Zip: Deveyville, IX 77614 -~ " "

. Regulated Entity Number (RN) RN100226109 :
. Tsthis property/eqmpment owned by the CN hsted in Questlon 47 Yes D . No I:l
Ifthe answer is ‘No,’ please eu;n!am ‘N fA : :
7. Isthis pmperty/eqmpment Ieased froma third pa:ty? Yes L—_] No {Zl
{fthe answer 15 'Yes ’ please explain: N/A " : o
8. Is this’ pmperly/eqmpment operated by the RN hsted in Questmn 5? Yes E ‘No- l:] ‘ .
: If the answer is No, *please exp[am. N/A. o -

Section 5. Name of Pruperty/ Equlpment Operator (If
dlfferent from. ‘Owner)..

1 CompanyName N/A '

MaﬂmgAddress N/A ,

- City, & State, Zip: N/A

2
3

" 4. Customer Number(CN) N/A.
5

. Regulated Enuty Number (RN) N/A

Sectlon 6. Phys:cal Locat:on of Property/ Equ:pment
1, Name of Facxhty or Unit where the property/eqmpment ig physxcally located
Cuttonwood Energy Center . Coe

_2 'I‘ype of Mfg. Pmcess or Service: Natural Gas—Flreﬂ Elecl:mc Power Generanon

Use Deteunmmim for Bnﬂuﬁou Oontrol Pmperty Appllcuﬁpn—Fom 'ICEdeoﬁn

| Effective Detember 2010 ) . L ' -, Page2 of 7




3, Stree'tAt'idrese- 976 Courity Read'4'213
4, Clty, State, Z1p Deweyvﬂle,'I‘Xw614

Sectlon 7. Appralsal Dtstrlct w:th Taxnng AuthOrlty
_ 1. Appraisal Dlstnct Newton County
2. District AccountNumber(s) 9900015 0805153

Sectlon 8. Contact Name
'Compariy Name: Duf & Phelps LLC
* First Name of Contact Greg '
‘LastName ofCunl:act Ma‘:ﬂm S
Sahutation: Mr. [ Mm I:] Ms, [Z] Dr [ Other: o
Title: Director -
. ‘Maﬂmg Address 019 Congress Avenue Smte 1450 o " o men
7 Clty, State, Z:p Augtin, TX 78701 '-- o '
— —&—Ph@ne»Number/Fax Number (P)512-671-5589’ (F) 512-351—7911
9. Email Addvess: Gregoxy mamm@duffandphelps com
- 10. TrackmgNumber (optmnal) CC—2011-48

H
I

Section.9. Property/ Equlpment Descnptlon, A:pplieab!e Rule,

and Envnronmental Banef‘ t

For each piece, or each category, of puHutlon coniro} property/ eqmpment for wlnch ause

determination is bemg sought, answer the follomng questmns

Attach additional responsesheets to the apphcatmn for each piece of mtegrated pollunon‘ control

property/equ:pment ifa use determmanon is being sought ﬁ)r more than one (1 ) piece,

.Genera ] Info rmation :
e Name the: property/ eqmpment

Unit 1 Heat Recovery Steam Generatnr ("HRSG") and I)edlcated Ancillary

Systems
. 2. Isthe praperty/ equlpment used 100% as po]lutlon control eqmpment? Yes I:] No X

Ifthe answer {s ‘Yes,” explain how it was determined that the equtpment is used 100% for
pollution control: N/A. See Calculation of Percentage of pollu’tmn control Property in*:

. "+ attaclied Cost: Analysm Proceduire ("CAP”) Model, :
3. Does the property/equlpment generate a Markel:able Product? Yes P . No I:]
" Ifthe answer is ‘Yes ’descnbe the marketable product Electricity - '
4 Whatis the approprmte Txer 1 Table or Exped;ted Review Llst number? ERL #8 _
5, Isthe property/ eqmpment mtegrated pollutlon control eqmpment? Yes sk No []

Use Detexmmat(on fox' PnlIution Control Pmperly Apphcanoh—Form 'lt:EQ—oo&u S
: Effecﬂve Decembee 2010 . ] .

 Fagegoty




Ifthe answer is ‘No separate applzcatwns must be ﬁled for each ptece of
property/equzpment

6 LlSt applicable permit number(s) for the pmperty/ eqtupment. 'I‘1ﬂe V Operatmg Perxmt 02338

..Incremental Cost D:ﬂ’erence

7 Is the, Tler I Table percentage baSed on the mcremental cost dlﬂ"erence? Yes [] No I:] N{A .
, ‘If the answer is Yes,’ answer the followmg questwns -

8. What is the cost of the new piece of property/ eqmpmem? N/A -

9. What is the cost of the comparable property/ equlpment? N/A

10. Howwas the value of the eomparable property/ eqmpment caIculated? N/A

Property/ Eqmpment Descrlption

“11. Deseribe the property/ equlpment (What ig it? Where is 1t? How is 1t used?)

- Background: CottmtwoodEnergy Center P e

The Cottonwood Energy Center (the “Facility”) is a nataral gas-ﬁred eombmed cycle power
generating facility located in Deweyville, Newton County, Texas. Four GE 7-FA combustion
- turbines are routed to four Foster Wheeler hiwat Tecovery steant generators (“HRSGS™); whlch
provide steam to four Alstom steam turbine-generator sets. The Facility began commercial-
- operation in December2003. It lias'a base Ioadcapac:ty of 1 260 MW The Faeﬂlty serves
'the SERC Rehablhty Corporahon regmn : , . .

Pollutwn Contml .Property Descripnon Cottonwood Unit 1 HRSG

:The pollution control property described in this Applicatior is the Unit1 HRSG and dedlcated
‘ancillary system (the “PC Properl:y”) mstaﬂauons =

T Cotmnwood Unit 1 HRSG o

The Facility consists of & combmed-cycle gas turbme power plant w1th four (4) gas Combushon
Turbines (“CTs"™) each equlpped with HRSGs and dedicated ancillary systems necessary to
capture heat from the CTs’ exhaust and convert it into electri¢al power. . The Unjt 1 HRSG"
captures and utilizes the waste heat of combustion fron the Unit 1 CT exhaust gay and utilizes’
~ - this waste heat to produce steam, whith in turi powers a steam hirbine-gemerator setto -
Elmduce electric power at the Facrhty in addition to the electne power generated by the CT
one,

The Facxhty gains both produenon and pollutlon enntrol beneﬁts ﬁ'om the. subjeet PC Property
First, the use of this waste heat of combustion by:thie Unit 1 HRSG creates a thermal efficiency -
benefit for the Facility. Spécifically, the use of waste heal in the Unit 1 CT exhuaust gas results in
the conversion of approximately 50% of the chemical energy of- the natural gas utilized at the
<. Facility into electricity (HHV basis), 2 gain over the CT’s alone’s uae of the fuel. Secondly, due
* to this efficfency gain, the Facility is able to generate fewer emissions (particularly NO,.

‘emissions) than a traditional power generatlon faclllty irtilizing a smgle thermodynamxc cycle, o

" and allomng the subject PC Property ! to appear on the Exped:ted Rewew List." .

UseDetermmﬂonforPu‘ﬂuﬁon Oontrol PmpertyApplicauon—-FormTCEQ-oasn L o
Eﬁed:vemeembez:zom . _ T o v Pdgegofy




" Upe Deterinination for Pollution Control Pl_‘i)}iejfgjd{p;_gﬁmﬁuh-:ffunﬁ TCi?:Q—l:{Oﬁll o N

The Figure below is representative of a sunphﬁed combined-cycle plant process flow. .

Cooling Tower [~

Please see the Cost A.nalysi's Pljdcedure'(“.CA.P’?.) Model attached for tﬁe gal&tﬂzitjbti 6f the - .
percentage of the-subject pollution control property: eligible for properiy tax exeription.

- Applicable Rule T . ST
12. Whatadoﬁted environinental rulé or regulation is befng met by thé_constrbcﬁqﬁ o;':'insté}laﬁon' o

of the property/equipment? The titation must be to the subsection I‘efrel.- o L
. The PC Property was installed to meet the requirenients of 40 CFR Pai-t-ﬁo.‘q#&a(a)_ “Standards .
for nitrogen oxides ("NOx”) for Klectric Utility Steam generating units for New Source . - -

o - “Performance Standards ('NSP&" -

. s well, the PC Property allows emissions to meet or.exceed Best Available Control Technology
emission Bmitations established in Federal Operating Permit #02338, PergoTexas . ’
Administrative Code ("TACT) §122.143(4), the permit holder must comply with-all terms and .

- conditiohs codified in the permit dnd any provisional terms and conditiors requiredtobe -~

" included with the permit. | . ' oo o ' )

ffective December2010 - .. Pagesofy |




: Env:ronmental Beneflt

13.. What'is thé anticipated enwronmental benefit related to the constructmn or mstallatwn of the :
property/ eqmpment? , . o - . .

: The PC Property reduces the formanon of and/or contmls the Emission of NO, and other alr - -

.emnissions associated: w1th the combushon of natural gas used in combmed cycle power
_ generat]on at the Facility, - :

_Sectlon 10 Process Flow Dlagram (Optlonal)

Aitich doeumentatlon to the apphcatmn showmg a Process Flow Dlagram for the
propetty/ eqmpment. : .
Please see the sunphﬁed Process Fiow D1agram dbove for a- r;epresentatzon of the combmed—cycle
" power plant. , L

.Sectlon 11 Partlal Use Percentage Calculatlon

This section must be completed for all Tier I11 applications. Attach documenta’aon tothe.
application showing the caleiilations used to determme the parnal -nse percentage for the
| property/equipment, =
Please-see the attachment to thxs apphcahon for the Cost Analysm Procedure [“CAP”) CaIculahuns.

' Sectlon 12. Property Categorles and Costs

* List each p1ece of property/ equipment of mtegrated po]lutmn control pmperty/ eqmpment for .
which a use. detemunalmn mbemg sought. .-

o .

5 Tler TTableNo: R
Pl‘operty/EqmpmentNam.f: ; i .

‘Land

- | Ancillary Systems -

Froperty: Heat Recovery Steam. - | N/A- RO '42'.9._9% $_§o’,-584;465-,
Generator ("HRSG") andDe(hcated - R IR I

Property:
I_’ropefty: '

) ) = T - Total: | § 261043,320
Aitach addmanal response sheets to the apphcahon if more than three (3) pleces.’

NOTE: Separats apphcuiwns must ‘be ﬁledﬁn- each p:ece of nonintegra:ted pollutwn '

: control propwty/equtpment

Use Detetmmatiohforl’oﬂuhun Control Pmpaz-ty.&ppllcahon-FcnnTGEQ-mﬁn .o o ot
EﬁecuveDecemhenzom - ) ) - Pdge 6.67




" Sectmn 13 Certlflcat:on Slgnature

Nust be szgned by owner or d’esngnated representahve : C -
By signing this apphcatlon I certlfy that I ami duly; authorized to submxt thlS apphcatxon form to

the TCEQ and that the mformatlon supplled here is true and accurate to. the best. of Fny knowledge' ‘ RN

and belief. . D o - : .
 Printed Name: GregMax,i‘n S -,l‘ o Date 6/30/2011

..Slgnaturef é\A‘f })__&— l

)

'I‘ltle ‘Director

N Company Name Duff & Phelps, LLC

,Under Texas Penal Code 37.10, if you make a false, statement on t]ns apphcanon you, could
receive-ajail texm of up to one year anda ﬁne up to $2 000, or a prison term of two fo. 10 years

c.-anda ﬁne of up to $5,om)

UsaDamrmlnauonforPlﬂlutnn ControlepcrlyAppl:cabuu—Foun'mEQ-ooﬁu C _. S T
EffecﬂyeDeoembernmo . ) : e » ' Pageyofy
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Cotlonwood Enerqy Company, LP____ Cost Analysla Procedurs todel _DUFF&PHELRS
' ' ATTACHMENT A '

Taxpayer:- CotronWood Enargy Company, P
Plant: - Colfonwood Energy, Conter. .
Plant Summary: 1,260-MW 4%4 Configimation- Combmed Cyele Powar Plant (2003)
PlantLocatlon:  Newilon Counfy Toxas =~ .
“Profect: " Tier ili Cost Ahglysis Pmcadum ( ”CAP‘D Carculaﬂons
Date: Juns 30 2011 -
‘Rev: .7

Levallzed Cost of Enargy ("LCOE™ Modelm

Formulas
Capital Recovery Factor {'CRF") 1 * . . .= ix(1#}"
o o (RS IEE R
.- f-- Capifal- . - - ..',..._m._..h,.. .. - Fixed:Q&M-- - R I
LCOE =, ( " .Cost < CRF. ) * . -Costs - i Fuel x Heat y-
Hours-per-. x ‘Capacity - - Cost - Rate
Year T . " Factor - ] ‘ '

Calculatlons B L )
Capitaj Recovery Factor : 10 23% .
LCOE (3AWh) ' $ 0.03079

1 http:iwww.nrel. govfanalysls!lcoe documenlat:on htmi
Nole: The Levelized Cost of Energy j Js a calculahon developed by the, Umted States Deparim ent of Energy's
National Reriewable Energy Lab to determine the cost of generating energy (electricity} using the design or
- petformance criteria for a specific power generatton umt. The websne above gwes a more detailed déscnphon .
of the model and it development : .

- Ot & Phelps- | LCOE Calculations C o dmoott ' ' Page 5 0f 6




Cottonwood Energy Company, LP

. Cost Analysls Procadure Model

DUFF&PHELPS

4
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Electricity  PY Calculations

ATTACHNENTE

Diffurenca Parlod interost Rate  PV.: Perind,
$3,664,000 1., 110 8 3,330,800 I
$3,664,000 2 121 8 3028181 ©.
$3,864,089. 3 .oLaM oy - 2752802
saged008 .- B 14841 § ' 2502829 -
$3,664,006- 5 U5 § 2278097
13,664,008 8 ATTIEGT 8 2068208
$3,684,008 70 1987 §° 1880282
1,664,008 & 214350081 § 1700320

. $3,684,099 - 9 23657847091 § - 1553986 .
43,684,000 10 . 250074248 § 1,412,860, -
$3,684,000 A1 2853116708 § ° 1,284,244

$

- $a584099
" $2.684,000

$3,664,008 |
33684083 -

33,684,009
$3,684,009
33,684,008
* $3,864,099
$3,684,099

$2,684,000- -

$3,684,000
. $3,884,089
$3664,000
£3,604,000
$3,564,080

" $3,664,000

._.______..___-. —t - 83,064,000 e

$3,884,000° |

.. $3804000

D120 338428377
"4, B4E22TI214 %

14 - 37074883368 §

1§ AdTroamien § 0

18 4594972008 '3
17 5084470205 §

18°. 5559917313 3.

18 . 6.115000045 §

-20 - L B.7AT459040 §

21 TAOO240844 §

L2, Bamraese 5.
230840245 §- - -
24 . 9.849732670 .
T2 1083476504 §°

28 1181017854 %
7 1210909418 §

VBT 1442088384 5

29 1585300207 §

D30 1744040227 §

‘1,167,498 -

© 10813859
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877,356
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724922

" @59,020 .
© . Esgdoe - .

544,845 -
485132 -

HPVMP;

Dulf & Pheips [ Plem‘tanuu Galoulations

"y

BTG

&z

P88




riaral T

e

HEYA




- Attachment B




DUFF &PHELPS

TCEQ Cashier's Office - MC-214 December 2, 201
Buiiding A -

12100 Park 35 Cirgle

Austin, TX 78753

Re: Application for Use Determination for Air Pollution Conlrol Property Located at
Cottonwood Energy Center in Newton County, Texas

Enclosed please find one‘applicalion {the “Application”) for property. tax exemption for Air
Pollution Control Property located at Coltonwoad Energy Genter (the “Faciity”) In Newton County,
Texas. A copy of the Application has been provided for the appraisal district.

Pursuant to Title 30 of Chapter 17 of the Texas Administrative Code, the Application has been
prepared using the Texas Commission on Envircnmaental Quality'(“TCEQ") Applicalion for Usd
Determination for Pollution Control Property. The enclosed application is a Tier lit Application.
Submission of this Application Is required as a process step in the TCEQ's pollution contral |
certification process for tax sxemption of certain assets used in pollution control capacities within |
the Facility. As outlined by the application nstrugtions, the fee for this Tier 1l Appltcation is |
$2,500. Please find enclosed a check for the $2,500 Tier !l Application Fee.

The Application can be sumﬁnarized as follows:

Property ) Description . . E;stimated Cost

Unit 2 Heat Recovery Steam Generator ("HRSG") . ‘ |
and Dedicated Ancillary Systems $ 26,043,320 , . |

Tier
Please send one copy of the completed propeirty_tax ‘exemption Use Determination to the
following address:

Mr. Greg Maxim

. Duff & F’helps LLC
919 Congress Avenue, Sujte 1450
Austin, TX 87801 - ' ’ !

Duif & Phelps, LLC T +1 512 671 6560 gregory.mux!m@dum{ndphalpa.m

9 Congress Avenua = +] 512351 7311 wiwvw.duffandphelps.com
Suite 1450 .

" Austin, X 7870+




TCEQ Cashier's Office
June 30, 201
Page 2 of 2

if you have any questlons regardmg the Applicatlon or the Information supplied within the
Application, please ¢ontact me, Greg Maxim, Director, Duff & Phelps LLC, at (512) 671-5580 or

by e-mail at gregory. raxim@duffandphelps.com.

Very truly yours,

Sy

Gregory Maxim
. Director
Specialty Tax _

Enclosures

ce; Ms. Kathryn Tronsberg Macciocca

{Duff & Phelps, LLC)




Texas Commission on Environmental Quality

Use Determination for Pollution Control Property
Apphcatmn

A person seeking a use determination must complete this application form. For assistancein
completing the application form please refer to the mstructions for Use Determination for
Pollution Control Property Application Form TCEQ-00611, as well as the rules governing the
Tax Relief Program in Title 30 Texas Administrative Code Chapter 17 (30°'TAC 17). Tnformation
relating to completing this application form is also available in the TCEQ regulatory guidance
document, Property-Tax Exemptions for Pollution Control Property, RG-461. For additional
assistance, please call the Tax Rehef Program at 512-239-4900,

You must supply mfmvnanoﬂfor each field of this apphoanon form unless
otherwise noted.

Section 1. Eligibility
1. Isthe property/equipment subject to any lease, lease-to-own agreement, or environmental
incentive grant? Yes [1 No

2. Isthe property/ equzprnent used solely to manufacture or produce a product or provide a
service that prevents, monitors, controls or reduces.air, water or land pollution?

Yes [] No (4
3, Wasthe property/equlpment acquired, constructed installed, or replacedheforeJanuaryl
1994? Yes [] No

If the answer to any of these questions is ‘“Yes’, then the property/equipment is not eligible for a
tak exemption under this program

Section 2. General Informat:on

1. What is the type of ownership of this facility?

Corporation []- " Partnership (] ' Utility [} .
Sole Pmpmetor O Limited Partner M Other: Limited Liability

"2, Size of Company: Number of Employees
C1togg X 500t0 999 ] . 2,000104,999 [
'100 10 499 [] 1,000t01,999 [ 5,000 or more
3. Business Description: (Briefly describe the type of -buoiness or activity at the facility)
Natural Gas-Fired Electric Power Generation K :

4. Provide the North American Industry Classification Systeni fNAICS) six-digit eode for this
facility. 221122 - Electric Power Generation, fossil fuel

Use Determination for Pollution Control Propetty Application~Form TCEQ-00612

Effective December 2010 Page1ofy




Section 3. Type of Appllcatlon and Fee

1. Select only one:
Tier I - Fee: $150 7] Tier I — Fee: $1,000 [] Tier 111 - Fee: $2,500 [

2. Payment Information;

Check/Money Order/ E}ectromc Payment Recelpt Number:
Payment Type: Check S{I9

Payment Amount: $2,500

Name on payment: Duff & Phelps

Total Amount: $2,500 -

'NOTE Enclose a check, money order to the TCEQ, or a copy of the ePay receipt
along ‘LI’Jli'h the apphcatmn to cover the required fee,
Section 4. Property/Equipment Owner Informatlon
Company Name of Owner: Caottonwood Energy Company Lp
Mailing Address: 976 County Road 4213
City, State, Zip: Deweyville, TX 77614
Customer Number {CN): CN6o2765687
Regulated Entity Number (RN):RN100226109 :
Is this property/equipment owned by the CN listed in Question 4? Yes . dNo []
If the-answer is ‘No," please explain: N/A
7. Is this property/equipment leased from a third party? Yes I:i No P .

If the answer is 'Yes,’ please explain: N/A
8. Isthis property/equipment operated by the RN listed in Question 5? Yes & No []
If the answer is ‘No,’ please explain; N/A

Section 5. Name of Property/Equlpment Operator (If
different from Owner)

1. Company Name: N/A

Mailing Address: N/A

City, State, Zip: N/A

Customer Number (CN): N/A
Regulated Entity Number (RIN):N/A

AN G T o

LA

Section 6. Physical Lacation of Property/Equipment
1. Name of Facility or Unit where the property/ equipment is physically Jocated:
Cottonwood Energy Center

2. Type of Mfg. Process or Service: Natural Gas-Fired Electmc Power Generation

Use Determination for Pollution Control Property Application-Form TCEQ-no611
Effective December 2010 Pagez of 7




" 3. Street Address: 976 County Road 4213
4. City, State, Zip: Deweyville, TX 77614

Section 7. Appraisal District with Taxing Authority
1. Appraisal District: Newton Counly
2. District Account Number(s): 9900015-0805153

Section 8. Contact Name

Company Name: Duff & Phelps, LLC .

First Name of Contact: Greg
" Last Name of Contact: Maxim

Salutation: Mr. DJ- Mrs. [} Ms. [] Dr (] Other:

Title: Director

Mailing Address: 919 Congress Avenue, Suite 1450

City, State, Zip: Austin, TX 78701

Phone Number/Fax Number: (P) 512-671-5580; (F) 512-351-7911
9, Email Address: Gregory.maxim@duffandphelps.com

10. Trackmg Number (optional): CC—mﬂ-z;cgz -

i T T I

Section 9. Property/Equipment-Description, Appllcable Rule,

and Environmental Benefit

For each piece, or each eategory, of pollution control property/equipment for which a use
determination is being sought, answer the following questions.

Attach additional response sheets to the apphcanon for each piece of integrated pollutwn control
property/equipment if a use determmanon is being sought for more than one (1) piece.

General Informatlon
I. Namethe property/ equlpment

Unit 1 Heat Recovery Steam Generator ("HRSG") and Dedicated Ancillary
Systems -

2. Isthe prbperty/equiplment used 100% as poliution control equipment? Yes [] No

" Ifthe answer is 'Yes,” explain how it was determined that the equipment is used 100% for
pollution control: N/fA. See Calculation of Percentage of polluhon econtrol Property in
attached Cost Analysis Procedure (*CAP”) Model, *

3. Does the property/equipment generate a Marketable Product? Yes B No I:_l
Ifthe answer is ‘Yes,' describe the marketable product: Electnmty

4. What is the appropriate Tier I Table or Expedited Review List number? ERL #8

5. Is the property/equipment integrated pollution control equipment? Yes [XI No []

Use Determipation for Pollution Centrol Property Appl:mﬁon—Fonn TCEQ-0obit )
Effective December 2010 Page 3 of 7




If the-answer is ‘No,’ separate applications must be filed for each piece of .
property/equipment. . )

6. List applicable permit ﬁumber(s) for the property/equipment: Title V Operating Permit 02338

Incremental Cost Difference

7. Is the Tier I Table percentage based on the incremental-cost difference? Yes [] No [ N/A
. Ifthe arswer is Yes," answer the following questions: o

8. What is the cost of the new piece of property/equipment? N/A

9. What is the cost of the comparable property/equipment? N/A

10. How was the value of the comparable property/equipment calculatted? N/A

Property/Equipment Description
11. Describe the property/equipment, (What is it? Where is it? How is itused?)
Background: Cottonwood Energy Center

The Cottonwood Energy Center (the “Facility”) is a natural gas-fired, combined cycle power
generating facility located in Deweyville, Newton County, Texas. Four GE 7-FA combustion
turbines are routed to four Foster Wheeler heat recovery steam generators (“HRSGs™), which
pravide steam to four Alstom steam turbine-generator sets. The Facility began commercial

. operation in December 2003. It has a base load capacity of 1,260 MW. The Facility serves
the SERC Reliability Corporation region, e

Pollution Control Property Description — Cottompood Unit 2 HRSG

“The pollution conirol property described in this Application is the Unit 2 HRSG and dedicated
ancillary system (the “PC Property”) installations. _ .

Cottomwood Unit 2 HRSG

The Facility consists of a combined-cycle gas turbine power plant with four (4) gas Combustion
Turbines (“CI's”) each equipped with HRSGs and dedicated ancillary systems necessary to
capture heat from the CTs’ exhaust and convert it into electrical power, The Unit 2 HRSG
captures the waste heat of combustion from the Unit 2 CT exhaust gas and utilizes this waste
heat to produce steam, which in turn powers a steam turhine-generator set to produce electric
power at the Facility in addition to the electric power generated by the CT alone,

The Facility gaing both production and pollution control benefits from the subject PC Property.
First, the use of this waste heat of combustion by the Unit 2 HRSG creates a thermal efficrency
benefit for the Facility. Specifically, the use of waste heat in the Unit 2 CT exhaust gas results
in the conversion of approximately 50% of the chemical energy of the natural gas utilized at the
Facility info electricity (HHV basis), a gain over the use of the fuel by these CTs alone.
Secondly, due to this efficiency gain, the Facility is able to generate fewer emissions
{particularly NOy emissions) than a traditional power generation facility utilizing a single

- thermodynamic cycle; thus supporting the subject PC Property’s inclusion on the Expedited
Review List. o :

Use Detennination for Pollution Control Property Application~Form TCEQ-00611

Effective December 2010 Page 4 of 7




The Figure below is representative of a simplified combined-cycle plant process flow.

Cooling Tower _f_

"'\\'_Heat Recover

o S Fuel
. I ’ Mﬂj————} Steam Generafor -
Gas Turbine )
= Electncity
(f};t:pressur . ;J;;ﬁ%

[rtake Air

Please see the Cost Analysis Procedure (“CAP”) Model attached for the calcnlation of the
percentage of the subject pollution control property eligible for property tax exemption.

Applicable Rule

12. What adopted environmental rule or regulation is being met by the construction or installation
of the property/equipment? The citation must be to the subsection level.

The PC Property was installed to meet the requirements of 40 CFR Part 60.44da(a) “Standards
for nitrogen oxides (“NOx”) for Electric Utility Steam generanng umts for New Source -
Performance Standards (“NSPS”)”.

As well, the PC Property allows emissions to meet or exceed Best Available Control Technology
.einission limitations established in Federal Operating Permit #02338, Per 30 Texas
Administrative Code (“TAC") §122.143(4), the peimit holder must comply with all terms and
conditions codified in the permit and any pmvxsmnal terms and conditions required to be
ineluded with the permit.

Use Determination for Pothetion Control Property Application—~Form TCEQ-00611 ‘
Effecttve Deeember 2010 T Page § of 7




Environmental Beneﬂt

13. What is the anticipated environmental benefit related to the construction or installation of the
property/equipment? - .

The PC Property reduces the formation of and/or controls the emission of NO, and other air
emissions associated with the combustion of natural gas used in combined cycle power
generation at the Facility, - -

Section 10. Process Flow Diagram (Optional)

Attach documentation to the application showing a Process Flow Diagram for the '
property/equipment. ' ' :

" Please see the simplified Process Flow Diagram above for a representation of the combined-cycle
power plant. ' T ' ' :

Section 11. Partial-Use Percentage Calculation

‘This section must be cornpleted for all Tier Il applications. Attach documentation to the
application showing the calculations used to determine the partial-use percentage for the
property/equipment. ‘ -

Please see the attachment to this application for the Cost Analysis Procedure (“CAP”) Calculations.

Section 12. Property Categories and Costs

List each piece of property/equipment of integrated pollution control property/equipment for
which-a use determination is being sought. ' :

Tier 1 Table No. "
. - ; Use Estimated Dollar
Property/Equipment Name or Expedited
. . Review List No. Percent Vallue

Land: ‘ _
-| Property: Heat Recovery Steam N/A. - | 42.99% | $ 60,584,465

Generator ("HRSG") and Dedicated

“Ancillary Systems
Property:
Property:
Total: | $ 26,043,320

Attach additional response sheets to the application if more than three (3) pieces.

NOTE; Separate applications must be filed for each piece of nonintegrated pollution
control properiy/equipment. - . .

Use Determination for Pollution Control Property Application~Form TCEQ-o061t .
Effective December 2010 ) ~ Page6of7




Section 13. Certification Signature
Must be signed by owner or designated representative.

By signing this application, I certify. that I am duly authorized to subrmit this application form to
the TCEQ and that the information supplied here is true and accurate to the best of my knowledge
and belief, '

Printed Name: Greg Maxim
© Signature: (;,._‘t Ea N o
LI

Title: Director

Date:-12/2/2011

Company Name: Duff & Phelps, LLC

Under Texas Penal Code 37.10, if you make a false sfatement on this abplication, yoil could
receive a jail term of up to one year and a fime up to $2,000, or a prison term of two to 10 years
and a fine of up to $5,000.

Use Determination for Pollution Control Froperty Application—Form TCEQ-n0611 :
Effective December 2010 o Page7of 7
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Cottonwood Energy Company, LP Cost Analysis Procedure Model

DUFF&PHELPS

ATTAGHMENT B
Taxpayer: Cotionwood Energy Company, LP
Plant; Cotfonwood Energy Cenler
Plant Summary: 1,260 MW 4x4 Configuration Combined Cycle Power Plant (2003)
Plant Location:  Newlon Counly, Texas ' o
Projact; Tier It Cost Analysis Procedure ("CAP™) Calculations
Date:  December 2, 2011 ' C
Rev: o '

Levelized Cost of Energy ("LCOE") Modei™

Formulas
Capital Recovery Factor ("CRF") . = ix(1+i
: (-1
( Capital CRF ) Fixed Q&M
LCOE = Cost - Cosls . Fuel Heat"
. Hours per Capacity - Cost Rate
X
Yaar Faclor
Calculations .
Capilal Recovery Factor 10.23% .
LCOE {$/KkWh) $ 0.03078

o hup:a'!www.nret.govian'a!yslsllcoé_docun1enlation.html .
Nofe: The Levellzed Cost of Energy Is a calcutation developed by the Unlted States Department of Energy's
National Renewable Energy Lab to determine the cost.of

performance criteria for a specific power

of the model and its development.

Buff Phelps | Coltorwood Unil 2 HRSG CAP Calculations

12/2/2011

i generating energy (eleciricity) using the design or
generation unit. The website above-gives a 'maore detailed description

Page 6ol 6



glogateg . . licdracal SUOUEIPOED @NiRA 1WaSRIY 7 ¥ POGMUONOY | ARy JnEY .

ShLLPs e $ . ‘WAL
¥86'602 § LZZ0¥BbELL oe 860'v00'cS
£86'0e7 ¢ J6TEOEOgSL 62 £60'v00'ce
Leo'vse % LOCEEO2P YL gz ‘ 650'+90'cs
637642 - $ 6LYE660LEL iz T 660'v99'es
eey'20e % yEoLLBLETLL 9z 660%99°cS
2el'ege % PBSOIVESOL .52 - - 650'v90'es
00D'ZiE $ 9/8Tei6VRE ¥E 650'¥90°0% -
00Z'80b ¢ TEPZOEYSE'S £z 680'7O0'cS
oZL'osy $ BEBVIZOPLG zz - 860'voR'eS
zel'sey $ YFEEPEDOYL 1z 660'Pa9'ed
SHO'PPG $ BPBBEYIZL'G 0z 660'495'cS
601 '865 $ SKOBDBSLL'S 6k B60'v95'cE
020'650 $ £1£.18655 8l . 660°F99'es
ZZE'vEL $ s920.k¥hn's A 660'+39'CY
Gy 6L 4 oeseiebesy ol 660'¥98'cs
ggl'1lg % BolgvzLiLy gL, 860'p00'tY
2l8'v05 $ 9eceevisLt vl 660'v99'es
65€'100'L $ viZlizzsre £l 680'+99'eS .
g6Y'281'L $ LIEETYEELS zl 660'+00'ee
L2 4 TAIR $ c0lol1es8T 1 660'b09'eS
B899'ZLY L $ SheplessT oL 560't99'ES
PEE'EET'L $ L89LVBISEE & 660'F99'cS
BZE'80L'L £ Leeeseyl'Z g -660'v09'ES
Zoz'can't $ LivisrE} L 660'b99'eS
B8T'880'C $ jasiilL g 660'v29'¢Y
211'5.2'8 $ 18019t g 660've9'ct
8z9'zos'z $ ipBYL P €60'799°cS
TER'TSLE ¢ et £ 660'F29°C
ley'gzo'e - % 1ZL 4 660'¥99°cS
666'088' ¢ ot i 650'¥90'ce
Pollsd - Ad 8y jsauaquy pouad sauuaRin

suolenafen Ad - fjomo9l3

8 IN3WRIVLLY

SdTdHJL 1INJ . 1spow DInpeaay S{RAEuY jsog < d1 'Auedwog ABisuz poomuonoD’



e e e . meebes bee m e B AR FAEANE D P%ere ey SR aeRRLARIAALATORL AMENETISA n et ths 4 mees el Tmamaaes




' Attachment C




DUFF.&’PHELPS

TCEQ Cashler's foce MC 214
Buuldlng A

12100 Park 35 Circle -

Austin, TX 78753

December 2, 2011

Re: Application {or Use Determlnation for Air Pollution Control Property Located al
Cottonwood Energy Cenler In Newton County, Texas .

" Enclosed pleasa find one applicailon (the "Application™ for property tax exemption for Air
Poliution Control Property located at Cottonwood Energy Center (the *Factlity”) in Newton Cnunty.
Texas. Acopy of the Application has been provided for the appraisal district.

Pursuiant to Title 30 of Chapter 17 of the Texas Administrative Code, the Application has been
prepared using the Texas Commission on Environmental Quallty ("TCEQ") Application for. Use
Determination for Poliution Cantrol Property. The enclosed application is a Tier il Application,
Submisslon of this Application is required as a process step in the TCEQ's poltution control
certificalion process for tax exemption of certain assets used in pollution contral capacities within
the Facility. As outlined by the application Instructions, the fee for this Tier 1If Appl!catlon is
$2,500. Pleasa find enclosed a check for the $2,500 Tier Il Application Fee.

The Application can be summarized as follows:

Property Description Estimated Cost

Tier HI Unit 3 Heat Recovery Sisam Generator ("HRSG")

end Dedicated Ancitlaty Systems $ 26,043,320

Please send one copy of the completed propeny tax axemption Use Determmalion lo the
following address:

Mr. Greg Maxim

Duff & Phelps LLC . _
919 Caongress Avenus, Suita 1450
Austin, TX 87801

Duff & Phelps, LLC 1 +1512 671 5660 pregory.maxim@dutfandphalps,com
919 Congress Avenue F 1512 3581 7014 www. duffandphelps.com
Sulle 1450 .

Ausbin, TX 78701




TCEQ Cashier's Office
December 2, 2011
.Page 2 of 2

H you have any questions regarding the Application or tha Information supplied within the
Application, please contact me, Greg Maxim, Director, Duff & Phelps LLC at (512) 671-6580 or
by a-mail at gregory.maxim@duffandphelps.com.

Very truly yours,

Gregory Maxim
Director
Specialty Tax

Enclosures

ce: Ms. Kathryn Tronsberg Macclocca - {Duff & Phelps, LLC)




Texas Commission on Environmental Quality

- Use Determination for Pollution Control Property
Application ' .

- A person seeking a use determination must ecomplete this'application form. For assistance in
completing the application form please refer to the Instructions for Use Determination for
Pollution Control Property Application Form TCEQ-00611, as well as the rules governing the
Tax Relief Program in Title 30 Texas Administrative Code Chapter 17 (30 TAC 17). Information
relating to completing this application form is also available in the TCEQ regulatory puidance
document, Property-Tax Exemptions for Pollution Control Property, RG-461. For additional
assistance, please call the Tax Relief Program at 512-239-4900.

You must supply information for each field of this application form unless _
otherwise noted. T
Section 1, Eligibility

L. Isthe property/equipment subject to any lease, lease-to-own agreement, or environmental
© incentivegrant? Yes [} No B4 .

" 2, Isthe property/equipment used solely to manufacture or produce a product or provide a
service that prevents, monitors, controls, or reduces air, water or land pollution? _

Yes 1 N & '

3. Was the property/equi ment acquired, constructed, installed, or replaced before January 1,
" 1994? Yes [] No é o : :

If the answer to any of these questions is ‘Yes’, then the property/equipmént isnot e!igibie fora

. tax exemption under this program. . :

Section 2. General Information

1. What is the type of ownership of this facility? . _ .
Corporation [] - Limited Partner [] . Other: Limited Liability

Sole Proprietor [ _ Utility [] i " Corporation :
Partnership [] . .

2. Size of Company: Number of Employees

1togg B4 sootoggg [~ 2,000 t0 4,999 ]
wotoqeg [J . - 1,000t0 1,999 [] 5,000 or more [_]

3. Business Description: (Briefly describe the type of business or activity at the Tacility),
Natural Gas-Fired Electric Power Generation

4. Provide the North American Industry Classification System (NAICS) six-digit code for this,
facility. 221122 - Electrie Power Generation, fossil fuel _

Use Determination for Pallution Control Property Application—Form TCEQ-00611

Effective December 2010 Prge 10f7



Section 3. Type of Apphcatlon and Fee

1.

Select only one:
Tier I - Fee: $150 [ ] . TierII — Fee: $1,000 I:l "Tier HI - Fee: $2,500 BJ

Payment Information:

Check/Money Order/Electronic Payment Receipt Number:
Payment Type: Check S11% .

Payment Amount: $2,500 '

Naine on payment: Duff & Phelps

Total Amount: $2,500

NOTE: Enclose a check, money order to the TCEQ, or a copy of the ePay receipt
. along with the apphcahon to cover the required fee,

Section 4, Property/ Equipmernt Owner Infoimation

R

.Company Name of Owner: Cottonwood Energy Company LP

Mailing Address: 976 County Road 4213

City, State, Zip: Deweyville, TX 77614 -

Customer Number (CN): CN602765687

Regulated Entity Number (RN):RN100226109

I's this property/equipment owned by the CN listed in Question 47 Yes PJNo []

If the answer is ‘No,” please explain: N/A

Isthis ﬁmperty/eduipment leased from a third party? Yes [] No B4

Ifthe answer is ‘Yes,’ please explain: N/A »

Is this property/equipment operated by the RN listed in Question 57 Yes B4 No []
Ifthe answer is ‘No,’ please éqcplain: 'N/A

Section 5. Name of Property/Equipment Opérator (If -
different from Owner)

Cornpany Name: N/A'

2. Mailing Address;: NfA
3
4
5

City, State, Zip: N/A.

. Customer Number (CN): N/A
‘Regulated Entity Number (RN):N/A

Section 6. Physical Location of Prdperty/ Equipment

L

2.

Name of Facility or Unit where the property/ equlpment is physically Iocated
Cottonwood Energy Center
Type of Mig. Process or Service: Natural Gas-Fired Electric Power Generation

Use Determination for Pollution Control Property Application—Form TCEQ-00611
Effective December 2010 Page2of 7




3, Street Address: 976 County Road 4213
4. City, State, Zip: Deweyville, TX 77614

Section 7. Appraisal District with Taxing Authority
1. Appraisal District: Newton County '
2. District Account Number(s): 9900015-0805153

Section 8. Contact Name
Company Name: Duff & Phelps, LLC
First Name of Contact: Greg
'Last Narne of Contact; Maxim
Salutation: Mr. ] Mrs. [} Ms. [] Dr. [ Other:
Title: Direetor : : - -
Mailing Address: 919 Congress Avenue, Suite 1450
City, State, Zip: Austin, TX 78701 _
Phone Number/Fax Number: (P) 513-671-5580; (F) 512-351-7011
Email Address:" Gregory.maxim@duffandphelps.com '
10. Tracking Number (optional): CC-2012-03 '

b A T o

Section 9. Property/Equipment Description, Applicable Rule,
and Environmental Benefit ' '

For each piece, or each category, of pulluti'on control property/equipment for which a ase

determination is being sought, answer the following questions. i .
Attach additional response sheets to the application for each piece of integrated pollution control
property/equipment if a use determination is being sought for more than one (2) piece.
~ General Information

. 1. ' Name the property/equipment:

Unit 3 Heat Recovery Steam Generator ("HRSG™) and Dedicated Ancillavy
Systems -

2. Isthe property/equipment used 100% as pollution contro} equipthent? Yes [ ] No

If the answer is ‘Yes,” explain how it was determined that the equipment is used 100% for
pollution control: NfA. See Calculation of Percentage of pollution eontrol Property in
attached Cost Analysis Procedure (“CAP”} Maodel.

3. Does the property/equipment generate a Marketable Product? Yes [J No [7]
Ifthe answer is .‘Yes,."describe the marketable product: Electricity

4. What is the appropriate Tier I Table or Expedited Review List number? ERL #8

5. Is the property/equipment integrated pollution control équipment? Yes No |}

Use Determination for Pollution Control Property App]ication—!v‘on.n TCEQ-00611, .
Effective Decernber 2010 . Pagezofy




"6

If the answer is No,’ separare apphcanons must be filed for each piece of
property/equipment,
List applicable permit number(s) for the property/equipment: Title V Operating Permit 05338

Incremental Cost Difference

7.

Is the Tier I Table percentage based on the ineremental cost dlfference? Yes. [} No [ N/A IZI
Ifthe answer is Yes,’ answer the following questions:

8. What is the cost of the new piece of property/equipment? N/A

9.

10.

What is the cost of the comparable property/equipment? N/A-
How was the value of the comparable property/equipment calculated? N/A

Property/Equipment Description

11.

Describe the property/ equipment. (What is it? Where is it? How is it used?)
Background: Cottonwood Energy Center

The Cottonwood Energy Center (the “Facility”) is a natural gas-fired, combined cycle power
generating facility located in Deweyville, Newton County, Texas. Four GE 7-FA combustion

. turbines are routed to four Foster Wheeler heat recovery steam generators (“HRSGs”), which

provide steam to four Alstom steamn turbme—generator sets. The Facility began commercial
operation in December 2003. Tt has a base load capacity of 1,260 MW,  The Facilify serves -
the SERC Reliability Corporation region, _ . .

Pol lu_tion Control Property Dqscripiion — Cottonwood Unit 3 HRSG

The pollution control property described in this Application is the Unit 3 HRSG and dedicated
ancillary system (the “PC Property”) installations.

Cottonmtirpod Unit 3 HRSG

The Facility consists of a combined-cycle gas turbine power plant with four (4) gas Combustlon
Turbines (“CTs"} each equipped with HRSGs and dedicated ancillary systems necessary to
capture heat from the CTs exhaust and convert it into electrical power. The Unit 3 HRSG -
captures the waste heat of combustion from the Unit 3 CT exhaust gas and utilizes this waste

.heat to produce steam, which in turn powers a stearn turbine-generator set to produce electric

power at the Facility in addition to the electric power generated by the CT alone.

The Facility gains both production and pollution control benefits from the subject PC Property.
First, the use of this waste heat of combustion by the Unit 3 HRSG creates a thermal efficiency

. benefit for the Facility. Specifically, the use of waste heat in the Unit 3 CT exhaust gas resuits

in the conversion of approximately 50% of the chemical energy of the natural gas utilized at the -
Facility into electricity (HHV basis), a gain over the use of the fuel by these CTs alone.
Secondly, due to this efficiency gain, the Facility is able to generate fewer emissions

: (partlcu]arly NO, emissions) than a traditional power generation facility utilizing a single

thermodynamic cycle; thus supportmg the subject PC Property’s mclusmn on the Expedited
Review List,

Use Determination fot Pollution Control Properf.y Application—Form TCEQ-00611
Effective December 2010 ‘ . Pagagqofy




The Figure below is representative of a simplified combined-cycle plant process flow,

Cooling Tower T

]

‘\__Heat Racover

Steam Generalor

T Compressor
Intake Air

Elsctricity:

‘Tu:’c_ine

Please see the Cost Analysis Procedure (“CAP") Model attached for the caleulation of the -
percentage of the subject pollution control property eligible for property tax exemption.

Applicable Rule

12. What adopted enviroumental rule or regulation is being miet by the construction or installation
of the property/equipment? The citation must be to the subsection level.

Thie PC Property was installed to meet the

requirements of 40 CFR Part 60.44da(a;) “Standards

for nitrogen oxides (“NOx™) for Electric Utility Steam generating units for New Source ’

Performance Standards (“NSPS”)".

Aswell, the PC‘Propeny allows emissions to meet or exceed Best Available Control Technology
emission limitations established in Federal Operating Permit #02338, Per3o Texas

Administrative Code (“TAC”) §122.143(4),

the permit holder must comply with all terms and

conditions codified in the permit and any provisional terms and conditions required to be .

included with the permit,

Use Determination for Follutiod Contrel Property Application—Farm TCEQ-00611

Effective December 2010

‘Pagegof 7




Environmental Benefit

13. What is the anticipated environmental beneﬁt related to the construction or 1nsta1]at10n of the '
property/equipment? _
The PC Propesty reduces the formation of and/or controls the emission of NO, and other air

emissions associated with the combustion of natural gas used in combined cycle: powar
generation at the Facility.

Section 10. Process Flow Dia’gram (Opfional)

_ Attach documentation to the apphcatmn showing a Process Flow Diagram for the

property/ equipment,
Please see the simplified Process Flow Dlagram above for a representation of the combined-cycle
power plant,

Section 11. Partial-Use Percentage Calculation

This section must be completed for all Tier ITI applications. Attach documentation to the
application showing the calculations used to determine the partlal-use percentage for the
property/equipment. _
Please see the attachment to this application for the Cost Analysis Procedure (“CAP") Calculations.

Section 12. Property Categories and Costs

List each piece of property/equipment of mtegrated pollution control property/equipment for
which a use determination is being sought.

Tier 1 Table No. .
- : Use | .Estimated Dollar
Property/Equipment Name or Expedited .
Review List No. PercenF Val‘?e
Land_: _ 5 .
Property: Heat Recovery Steam | N/A . | 42.99% | $ 60,584,465
Generator ("HRSG") and Dedicated . o
Ancillary Systems
Praperty:
Property:
' “Total: | $ 26, ,043,320 -

Attach additional response sheets to the application {f more than three (3} pieces,

NOTE: Separate applications must be filed for each piece of nonintegrated polh.mon
control property/equipment. .

Use Determination for Pollutmu Contxol Property Apphmhan—-!?om TCEQ-00611
_ Effective December 2010 Page bof 7




Section 13. Certification Signature

Must be signed by owner or designated representative.

By signing this application, I certify that I ami duly authorized to submit this application form to

the TCEQ and that the information supplied here is true and accurate to the best of my knowledge
and belief.

Printed Name: Greg Maxim

Signature.: % ar/ L—:_

Date: 12/2/2011

Title: Director
Company Name: Duff & Phelps, LLC

Under Texas Penal Code 37.10, if you make a false statement on this applicatioﬁ, you could

receive a jail term of up to one year and a fine up to $2,000, or a prison term of two to 10 years
and a fine of up to $5,000. ' :

Use Determination for Pollution Control Property Application~Form TCEQ-o06u

Effective December 2010 Page 7 of 7
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Cottonwood Energy Company, LP Cost Analysls Procedure Model - DUFF&PHELPS
ATTACHMENT B S '

Taxpayer: Coftonwood Energy Company, LP
Flant; Coftonwood Energy Carter
Plant Summary: 1,260 MW 4x4 Configuration Combmed Cycle Power Plant (2003)
Plant Location: Newton County, Texas
Praject: Tier lif Cost Analysis Procedure ("CAP"} Calcufanons
Date: Decsmber.? 20711
Rev:. 4]

Lavelized Cosi of Energy ("LCOE") Model™

Formulas,

Capitaf Recovery Factor ("CRF™) . = ix{d+iy
S (1 +1 -1

Capital A Fixed O&M
L.COE =( Cost % CRF )+

Costs . Fuel X Heat
Hours per " . Capacity Cost- Rate
Year _ Factor
Calculations. _
Capital Recovary Factor 10.23%
LCOE {$/kWh) $ 0.03079

T hitp:fiwww.nrel. govianalysisficoe . decumertation. htnil
Nate: The Levefized Cost of Energy is a cafculation develaped by the United States Deparlment of Energrs
Nalional Renewable Energy Lab to defermine the cost of generating energy (electricity) using the desjgn or
performance criteria for a specific power generation unlt The website abova gives a mare detailed description
of the model and its development.

Ouif Phelps | Cottonwood Unil 3 HRSG CAP Calculations 121’?[2011
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DUFF &PHELPS

TCEQ Cashler's Office - MC-214 December 2, 2011
Building A ' .

12100 Park 35 Circle

Austin, TX 78753

Re:  Application for Uss Determination for Alr Pollulion Controt Property Locatad at
Cottonwood Energy Center in Newton County, Texas

En'ciosed' please find one application (the "Applicalion”) for property tax exemption for Air
Pollution Central Praperty located at Coltonwood Energy Center {the “Facility”) In Newton County,
Texas. A copy of the Application has been provided for lhe appralsal dlstrict

Purs_uant to Title 30 of Chapter 17 of the Toxas Admm:stratlve Code, the Application has been
prepared using the Texas Commission on Environmental Quality (*TCEQ") Application for Usa
Determination for Pollution Control Property. The enclosed application Is a Tier Il Application.
Submission of this Application is required as a process step In the TCEQ's pollution cantrol
certification process for tax exemplion of certain assets used in pallution control capacities within
the Facllity. As outlined by the application Instructions, the fee for this Tier (1l Application is
$2,500, Plaase find enclosed a check for the $2,500 Tier iil Application Fee.

The Application can be summartzed as follows:

Property Description . " Estimated Cost

Unit 4 Heat Recovery Steam Genarator ("HRSG™) )
and Dedlcated Ancillary Systems - 26,043,320

Tier I
Pleasa send one copy of the completed property fax exemphon Use Detsrmmanon to the
following address:

Mr. Greg Maxim

Duff & Phelps LLC

‘819 Congress Avenue, Suite 1450
Austin, TX 87801

Duif & Phelps, LLG : T +1 512 671 6560 gregory.maxm@duliancpheips.com
919 Congress Avenve ) F +1 §12351 7911 www.duffandphelps:com
Sufte 1450 .

Austin, TX 78701




TCEQ Cashier's Office
December 2, 2011
Page 2 of 2

if you have any questions regarding the Application or the inforrﬁa!ion supplied within the
Application, please contact me, Greg Maxim, Director, Duff & Phelps LLC, at {512) 671-5580 or
by e-mail at gregory maxim@duffandphelps.com.

Very truly yours,

~ Gregory Maxim
Diractor
Speclalty Tax

{“

Enclosures

cor Ms. Kathryn Tronsherg Macciocca (Duff & Phelps, LLC)




Texas Commission on Environmental Quality

Use Determination for Pollution Control Property
Application :

A person seeking a use determination must complete this application form. For assistance in
completing the application form please refer to the Instructions for Use Determination for
Pollution Control Property Application Form TCEQ-00611, as-well as the rules goveining the
Tax Relief Program in Title 30 Texas Administrative Code Chapter 17 (30 TAC 17). Information
relating to completing this application form is also available in the TCEQ regulatory guidance
document, Property-Tax Exemptions for Pollution Control Property, RG-461, For additional
assistance, please call the Tax Relief Program at 512-239-4000.

You must supply information for each field of this application form unless
otherwise noted. ' '
Section 1. Eligibility

1. Is the property/equipment subject to any lease, lease-to-own agreement, or environmental
incentive grant? -Yes [1'No & -

2. Is the property/equipment used solely to manufacture or produce a product or provide a
service that prevents, monitors, controls, or reduces air, water or land pollution?

Yes [ No K _ _ :
3. Was the property/equipment acquired, constructed, installed, or replaced before January 1,
1994? Yes [[] No [ . R C ' :
If the answer to any of these questions is “Yes’, then the property/equipment is not eligible for a
tax exemption under this program. _
Section 2. General Information
I, What is the type of ownership of this facility?
Corporation [ ] . Limited Partner [] Other; Limited Liability

Sole Proprietor [] Utility [] ‘ Corporation -
Partnership []

2. Size of Company: Number of Employees '

1t0 99 500t0 999 [ 2,000t04,999 L1
10toqgy [ - 1,000t0 1,999 [] 5,000 or more

3. Business Descripiion: (Briefly describe the type of business or activity at the facility)
Natural Gas-Fired Electric Power Generation ' ‘

4. Provide the North American Industry Classification System (NAICS) six-digit code for this
facility. 221122 - Electric Power Generation, fossil fuel '

Use Determination for Poliution Control Property Application—Form TCEQ-00611 : o
Effective December aoto Page1of7




Section 3. Type of Appllcat:on and Fee
1. Select only one:

Tier I - Fee: $150 [] Tier IT — Fee: $1,000 l:]- Tier III - Fee: $2,500 [

2. Pdyment Information:

Check/Money Order/Electronic Payment Receipt Number:
Payment Type: Check St
Payment Amount: $2,500

Name on payment: Duff & Phelps
Total Amount: $2.500 ’

NOTE: Enclose a check, money order to the TCEQ, or a copy of the ePay receipt

along with the application to cover the requzred fee :

Section 4, Propertv/ Eqmpment Owner Information

. Company Name of Owner: Cottonwood Energy Company LP

Mailing Address; 976 County Road 4213

City, State, Zip: Deweyville, TX 77614

Customer Number (CN): ‘CN602765687

Regulated Entlty Number {RN):RN100226109

Is this property/equipment owned by the CN listed in Questmn 4? Yes B No [}

If the answer is ‘No, ’ please explain: N/A

7. Is this property/equiprent Jeased from a third party? Yes [ No X
If the answer is ‘Yes,’ please explain: N/A - .

8. Is this property/equipment operated by the RN listed in Question 57 Yes [ No []
If the answer is ‘No,” please explain: N/A .

Section 5. Name of Property/ Equlpment Dperator (If
different from Owner)

Company Name: N/A

Mailing Address: N/A

City, State, Zip: N/A

Customer Number (CN): N/A
Regulated Entity Number (RN):N/A

Section 6. Physical Location of Property/Equipment
1. Name of Facility or Unit where the property/equipment is phy_sically located:
Cottonwood Energy Center

. 2. Type of Mig, Process or Service: Natural Gas-Fired Electric Power Generation

R

Vi Bkl

Use Determination for Polluhun Control Property Applientian~Form TCEQ- -00611 '
Effective December z0io . ’ . Pege 2 of 7




3,
4,

Street Address: g76 County Road 4213
City, State, Zip: Deweyville, TX 77614

Section 7. Appraisal District with Taxing{IAuthority

L.
A

Appraisal District: Neiton County -
District Account Number(s): goo0015-0805153

Section 8. Contact Name

P S B B

Company Name: Duff & Phelps, LLC

Eirst Name of Contact: Greg

Last Name of Contact: Maxim

Salutation: Mr, B Mrs. [] Ms.[] Dr. ('] Other:

Title: Director .

Mailing Address: 919 Congress Avenue, Suite 1450

City, State, Zip: Austin, TX 78701 _

Phone Number/Fax Number: (P) 512-671-5580; (F) 512-351-7911
Email Address: Gregory. maxim@duffandphelps.com

1. Tracking Number (optional): CC-2012-04

Section 9. Property/ Equipment Descrlptlon, Appllcable Rule,

and Environmental Benefit

For each piece, or each category, of pollution control pmperty/ eqmpment for which ause
determination is being sought, answer the following questions.

Attach additional response sheets to the apphcatton for each piece of mtegmted pollutmn control
property/equipment if a use determination is being sought for more than one (1) piece.. :

General Informatlon

L.

Name the property/equipment:

Unit 4 Heat Reeovery Steam Generator ("HRSG") and Dedicated Anc:llary
Systems

Is the property/equipment used 100% as pollution control eqmpment? Yes.[1 No E

If the answer is ‘Yes,’ explain how it was determined that the equipment is used 100% for
pollution control: N/A. See Calculation of Percentage of pollutmn control Property in
attached Cost Analysis Procedure (“CAP”) Model.

Does the property/equipment generate a Marketable Product? Yes B No [

(f the answer is Ves,’ describe the marketable product: El@étricity

What is the appropriate Tier I Table or Expetiit_r—;d Review List number? ERL #8

Is the property/ equipmient integrated pollution control equipment? Yes i No []

Use Determination for Pollution Control Property Application—Form TCEQ-00611 '
Effective Deccmber z01a Pagegofy




6.

If the answer is No,’ separate applications must be Siled for each piece of

property/equipment,

List applicable permit mumber(s) for the property/equipment: Title V Operating Permit 02338

Incremehtal Cost Difference

7.

Is the Tier I Table percentage based on the incremental cost difference? Yes ] No (] N/AK
If the answer is ‘Yes,’ answer the following questions: '

8. What is the cost of the new piece of property/equipment? N/A
9. What is the cost of the comparable property/equipment? N/A _

" 10.

How was the value of the comparable property/equipment calculated? N/A

Property/ Equibment Description

1.

Desaribe thie property/equipment. (Wha is it? Where is it? How is it used?)
Background: Cottonwood Fnergy Center

‘The Cottonwood Estergy Center (thie “Facility”} is a natural gas-fired, combined cycle power

generating facility located in Deweyville, Newton County, Texas. Four GE7-FA combustion

-+ turbines are routed to four Foster Wheeler heat recovery steamn generators {“HRSGs™), which

provide steam to four Alstom steam turbine-generator sets, The Facility began commercial
operation in December 2003. It has a base load capacity of 1,260 MW,  The Facility serves
the SERC Reliability Corporation region;

Pollution Control Property Description - Cottomwood Unit 4 HRSG

The poilution control property described in this Application is the Unit 4 BRSG and dedicated
ancillary system (the “PC Property”) installations. .

Cottonwood Unit 4 HRSG

The Facility consists of a combined-eycle gas turbine power plant with four (4) gas Combustion
Turbines (“CTs") each equipped with HRSGs and dedicated ancillary systems necessary to -
capture heat from the CTs’ exhaust and convert it into electrical power. The Unit 4 HRSG
captures the waste heat of combustion from the Unit 4 CT exhaust gas and utilizes this waste
heat to produce steam, which in turn powers a steam turbine-generator set to produce electric
power at the Facility in addition to the electric power generated by the CT alone. .

The Facility gains both production and pollution contvol benefits from the subject PC Property.
First, the use of this waste heat of combustion by the Unit 4 HRSG creates a thermal efficiency
benefit for the Facility. Specifically, the use of waste heat in the Unit 4 CT exhaust gas resnlts .
in the conversion of approximately 50% of the chemieal energy of the natural gas utilized at the
Facility into electricity (HHV basis), a gain over the use of the fuel by these CTs alone.
Secondly, due to this efficlency gain, the Facility is able to generate fewer emissions
(particularly NO emissions) than a traditional power generation facility utilizing a single
thermodynamic cycle; thus supporting the subject PC Property’s inclusion on the Expedited
Review List, ‘ ‘ . :

Use Determination for Pollution Conlrol Property Application-Form TCEQ-00611 - .
Effective Decernber 2010 _ , Page 40f7




The Figure below is representative of a simplified combined-cycle plant pIGeess flow.

Coolng Tower I

. |
el W Heat Recover

Cormbusho Steam. Generator

Gas Turbine :
. - Elechicity

_ QGenerator
Compressor , - Turbine
k

Please see the Cost Analysis Procedure ("CAP”) Model attached for the caleulation of the
percentage of the subject pollution control property eligible for property tax exemption.

Applicable Rule

12. What adopted environmental rule or regulation is being met by the construction orinstallation:
.- of the property/equipment? The citation must be to the subsection level. '

The PC Property was installed to meet the requirements of 40 CFR Part 60.44da(z) “Standards
for nitrogen oxides (“NOx”} for Electric Utility Steam generating units for New Source
Performance Standards ("NSPS”)". . :

As well, the PC Property allows emissions to meet or exceed Best Available Control Technology
emiission limitations established in Federal Operating Permit #02338. Per 30 Texas

* Administrative Code (“TAC") §122.143(4), the permit holder must comply with all terms and
conditions codified in the permit and any provisional terms and conditions required to be
included with the permit, :

Uze Determination for Pollution Control Property Application—Fotm TCEQ-00611

Effective Décember 2010 Pages of 7




Environmental Benefit

13. What is the anticipated environmental benefit related to the construction or installation of the
. property/equipment?

The PC Property reduces the formation of and/or controls the emission of NO, and other air

‘ernissions associated with the combustion of natural gas used in combined cycle power .
generation at the Facility.

Section 10. Process Flow Diagram {Optional)
.Attach documentation to the application showing a Process Flow Diagram for the

. property/equipment.

Please see the sxmphﬁed Process Flow Diagram above for a representation of the combined-cycle -
power plant.

Section 11. Pa-rtial-Use Percen‘tage Calculation

_ This section must be completed for all Tier III applications. Attach docamentation to the
application showing the calculations used to determine the partial-use percentage for the
property/equipment,

Please see the attachment to this application for the Cost Analysis Procedure (“ CAP”) Calculatwns

Section 12. Property Categorles and Costs

List each piecs of prnperty/ equipment of integrated pollution control property/equipment for
. which a use determination is being sought.

Tier 1 Table No.

. : : : Use Estimated Dollar .
Property/Equipment Name or Expedited . ;
- Review List No. Percent Value
Land: _ .
Property: Heat Recovery Steam - N/A 42.90% | $ 60,584,465
Generator ("HRSG") and Dedicated ‘ '
Angillary Systems
Property:
Property:
Total: | $ 26 043,320

Attach addmonal response sheets to the apphcanon if more than three (3) pieces.

NOTE: Separate applications must be filed for each piece of nonintegrated poltution '
control property/eqmpment.

Use Deternination for Pollution Control Property Appllcntlon-—FDﬂnTCEQ 00611 ) ’
Effective Becember 2010 7 Page 6 of 7



Section 13. Certification Signature
Miust be signed by owner or designated representative.’

By signing this applieation, I certify that I am duly authorized to submit this application form to
the TCEQ and that the information supplied here is true and accurate to the best of my knowledge
and belief, o .

Printed Name: Greg Maxi Date: 12/2/2011

Signature:

Title: Director
Company Name: Duff & Phelps, LLC
Under Texas Penal Code 37.10, if you make a false statement on this application, you conld

receive a jail term of up to one year and a fine up to $2,000, or a prison term of two to 10 years
and a fine of up te $5,000. : ' '

Use Detesmination for Pollution Control Property Application~Form TCEQ-a0611
Effective December 2010 Page 7of7
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Cottonwood Energy Company, 1P Cost Analysis Procedure Model DUFF&PHELPS
: ' ATTACHMENT B ' -

Takpayer: Coitonwood Energy Company, LP
. Plant; Cottonwood Energy Centsr .
Plant Summary: 1,260 MW 4x4 Configuration Combined Cycle Power Plant {2003)
Plant Location: Newtan Counly, Texas
' Profect:  Tier li Cost Analysis Procedure ("CAP") Calculations
Date:  December 2, 2011 '
Rev: 0.

Levelized Cost of Energy {"LCOE") Modei!"!

e

Formuias:. 7 SRR P N A
Capttal Recovery Factor ("CRF") , = ix{t+iy
o (1+0"-1
Capltal Fixed O&M : :
LCOE .= Cost CRF ) Y. Costs -, f.Fuel ., Heat \°
Hours per g Capacily Cost Rate )
Year Factor
Calouldtlonsy™. -, 07> 0T b L R T e e
‘Capital Recovery Factor 10.23%
'LCOE ($/kwh) §  0.03079

" http:ifwww.nrel govianalysisficoe_dotumentation.html o
Note: The Levelized Cost of Energy is a calculation developed by the United States Department of Energy's
National Renewable Energy Lab to determine the cost of generating energy (electricity} using the design or
performance criteria for a spacific power generation unit. The website above gives a more detafled description
of the model and its development. - '

Duff Phelps | Cottonwood Unit 4 HRSG CAP Calculations 121212011
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 AttachmentE w




Bryano W, Shaw, Ph.D., Chairman
Carlos Rubinstein, Commissioner
Toby Baker, Comnissioner

Zak Covar, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY © . .,
Protecting Texas by Reducing and Preventing Pollution -

July 10, 2012

Mr. Greg Maximi .

Director

Duff and Phelps, LLC

919 Congress Ave Ste 1450 -
Austin, Texas 78701 -

Re:  Notice of Negative Use Determination
Cottonwood Energy Company, LP
Cottonwood Energy Center
g76 County Road 4213
Deweyville (Newton County)
Regulated Entity Number: RN100226109
Customer Reference Number: CN602765687
Application Number: 15505; Traclung Number; CC-2011-48 .

Dear Mr. Ma.x1m. .

This letter responds to Cottonwood Energy Company, LP's Application for Use Determmatlon, received
July 5, 2011, pursuant to the Texas Commission on Environmental Quality’s (TCEQ) Tax Relieffor .
Poilutmn Countrol Prﬂperty Program for the Cottonwood Energy Center. . )

The TCEQ has completed the review for application #15505 and has issued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC) §17.4 and
§17.6, Heat recovery steam generators and associated dedicated ancillary equipment are used solely for
produetion; therefore, are not eligible for a positive use determination,

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed with the
TCEQ Chief Clerk within 20 days after the receipt of this letter in accordance with 30 TAC §17.25.

If you have questicns regarding this letter or need further assistance, please contact Ronald Hatlett of
the Tax Relief for Pollution Conirol Property Program by telephone at (512) 2309-6348, by e-mail at
ronald.hatlett@tceq.texas.gov, or write to the Texas Commission on Environmental Quality, Tax Relief
for Pollution Control Property Program, MC-110, P.O. Box 13087, Austin, Texas 78711—3087

Siqcerely.,
i

. Chance Goodin, Team Leader
Stationary Source Programs
Air Quality Division

P.0. Box 13087 » Austin, Texas 78711-3087 + 512-210-1000 = www.tceq.state.ix.us

How is our customer service? www.teeq. texas gov/goto/customersurvey,
printed on peeyeled pa




* Mr, Greg Maxim
Pagez

July 10, 2012
CG/RH

ce: Chief Appraiser, Newton County Appraisal District, 109 Court Stréet, Newton, Texas 75966




- Attachment F



. Bryan W. Shaw, Pr.D., Chairman

. Carlos Rubinstein, Commissioner .
Toby Baker, Commissioner
Zak Covar, Executive Director -+

TEX.AS COMMISSION ON ENVIRONMENTAL QUALI’I‘Y‘ PR
Protecting Texas by Redumng and Preventing PoHubon oL e

JuIy 10, 2012

Mr Greg; Maxun L
Director .
Duff & Phelps; LLC
919 Congress Avenue -
Suite 1450

Austin, Texas 78701, . -

Re:  Notice of Negative Use Determination -
Cottonwood Energy Compnay, LP
Cottonwood Energy Center
976 County Road 4213
Deweyville (Newton County)

Regulated Entity Number: RN100226109

Customer Reference Number: CN602765687
- Application Number: 16412

Tracking Number: CC-2012-02

Dear Mr., Maxim:

This letter responds to Cottonwood Energy Compnay,; LP's Application for Use Determination,
received December 2, 2011, pursuant to the Texas Commission on Environmental Quality's
{TCEQ) Tax Relief for Pollutmn Control Property Program for the Cottonwood Energy Center.

The TCEQ has completed the review for application #16412 and has issued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC)

§17.4. The justification for the negative use determination is provided below.

Heat recovery steam generators and associated dedicated ancillary equ1pment are used solely
for production; therefore, are not eligible for a positive use determination.

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed.
with the TCEQ Chief Clerk within 20 days after the rece:pt of this letter in accordance with 30

TAC §17.25.

If you have questions regardmg this letter or need further assistance, please contact Ronald
Hatlett of the Tax Relief for Pollution Control Property Program by telephone at (512)
239-6348, by e-mail at Ronald. Hatlett@tceq.texas.gov, or write to the Texas Commlssmn on
Environmental Quality, Tax Relief for Pollution Control Property Program, MC-110, P.O. Box

13087, Austin, Texas 78711-3087.

P.0. Box 13087 « Austin, Texas 78711-3087 - 512-239-1000 « www.tceq.state.tx.us

How is our customer service? www. tceq texas gov/goto/customersurvey
printed on recycled




Mr. Greg Maﬁm _
-Pagez
July 1o, 2012

Sincel,:ely,
Chance Goodin, Team Ueader

Stationary Sources Team
Air Quality Division

CG/RH
Enclosure

cc: Chief Appraiser, Newton County Appraisal District, 109 Court St, Newton, Texas
. 75966 ‘ S







Bryan W. Shaw, Ph.D., Chefrman ~.
Carlos Rubinstein, Commissioner .

Toby Baker, Commissioner

Zalc Covar, Executive Director

TEXAS COMMISSION Gnf ENVIRONMENTAL QUALITY e
) Protecnng Texas by Reducmg and Prevenung Pouunon o

July 16, 2012

Director.. . T '
Duff & Phielps, LLC -+ «+ oo oy il s v e o e
919 Congress Avenue o :

Suite 1450

Austin, Texas 78701.

Re: . Notice of Negative Use Determination
Cottonwood Energy Compnay, LP
Cottonwood Energy Center .

976 County Road 4213

Deweyville (Newton County)

Regulated Entity Number: RN100226109
Customer Reference Number: CN602765687 -
Application Number: 16411 o
Tracking Number: CC-2012-03

Dear Mr. Maxim:

This letter responds to Cottonwood Energy Ccmpnay, LP's Apphcatlon for Use Determination,
received December 2, 2011, pursuant to the Texas Commission on Environmerital Quality’s
{TCEQ) Tax Relief for Polluhon Control Property Program for the Cottonwood Energy Center.

The TCEQ has completed the review for.application #16411 and has issned a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC)
817.4. The justification for the negative use determmatlon is provided below.

Heat recovery steam generators and associated dedicated ancillary equipment are used solely
for production; therefore, are not eligible for a posmve use determination.

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed
with the TCEQ Chief Clerk within 20 days after the receipt of this letter in accordance with 30
TAC §17.25.

If you have questions regardmg this letter or need further assistance, please contact Ronald
Hatlett of the Tax Relief for Pollution Control Property Program by telephone at (512)
239-6348, by e-mail at Ronald. Hatlett@tceq.texas.gov, or write to the Texas Commission on
Environmental Quality, Tax Relief for Pollutlon Control Property Program, MC-110, P.O. Box
13087, Austin, Texas 78711~3087 :

P.0. Box 13087 + Austin, Texas 78711-3087 » 512-239-1000 « www.tceg.state,tx us

How Is onr customer service?  wwiw.tceq.texas.gov/goto/customersurvey
prinred on recycled paper




Mr, Greg Maxim -
Page 2
Juiy 10, 2012

Sincerely,

Zj ' . B . o
Chance Goodin, Team Leader. .
Stationary Sources Team = =~
Air Quality Division
- CG/RH
Enclosute

ce: Chief Appraiser, Newton County Ai:praisal District, 109 Court St, Newton, Texas
75066 | ‘ _ o




~ Attachment H




" Bryan W. Shaw, Ph.D, Chairman - . -
Carlos Rubinstein, Commissioner~
Toby Baker, Commissioner

Zak Covar, Exgcutive Director

July 10, 2012

Mr. Greg Maxim . 70 i DT o T e e T
Director - - R T PU L .
Duff & Phelps,. LLC
g19 Congress Avenue
Suite 1450°

Austin, Texas 78701,

Re:  Notice of Negative Use Determination
- Cottonwood Energy Compnay, LP
Cottonwood Energy Center
976 County Road 4213
Deweyville (Newton County)
Regulated Entity Number: RN100226109
Customer Reference Number:; CN60 2765687
Application Number: 16410
Tracking Number: CC-2012-04

Dear Mr. Maxim;

This letter responds to Cottonwood Energy Compnay, LP's Apphcahon for Use Determination,

received December 2, 2011, pursuant to the Texas Commission on Environmental Quality's
"(TCEQ) Tax Relief for Pollution Control Property Program for the Cottonwood Energy Center.

The TCEQ has completed the review for application #16410 and has issued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC)
§17.4. The justification for the negative use determination is provided below.

Heat recovery steam generators and associated dedicated ancillary equipment are used solely
for production; therefore, are not eligible for a positive use determination. -

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed
with the TCEQ Chief Clerk within 20 days after the receipt of this letter in accordance with 30

TAC §17.25.

If you have questions regarding this letter or need further assistance, please contact Ronald
Hatlett of the Tax Relief for Pollution Control Property Program by telephone at (512}
239-6348, by e-mail at Ronald.Hatlett@tceq.texas.gov, or write to the Texas Commission on
Environmental Quality, Tax Relief for Pollution Control Property Program, MC-110, P.O. Box
13087, Austin, Texas 78711—3087

P.0. Hox 13087 » Austin, Texas 78711-3087 + 512-230-1000 * www.lceqg.state.beus - ‘

How is our customer service? www.tceq.texas. govfgota/customersurvey
" printed on recyeled paper




Mr. Greg Maxim -
Page2
July 10, 2012

Sincerely,

“7

Chance Goodin, Team Leader -
Stationary Sources Team
Air Quality Division

CG/RH
‘Enclosure

cct Chief Appraiser, Newton Count).r Appraisal District, 109 Court St, Newton, Texas .
75966 ‘ '




Attachment |




00000 [spsE 0'S50"V0E . R4 090 07O LIT'S Feq sa0ann
0000°0 | - 8885 | ITET YLy TTLTE0'T 5 00 ST 8LE6°L Aeg sa08nN
00000 LTISE - TS 13 z0'0 986'TT0'S Aeg 533NN
nooo'n 7585 T |9DERYLY 6¥5 E60'T : L'ts 206 . BY6GB6'L Aeg sa2any
00070 SEZVE 0794 'E62 £'9€ | E6Y1) ZOT'EvE'y SIAB(] "W ASuieg
T000'0 . Jeves . v 26 DY 525'T80'T 689 £0'0 8697608 SIABQ ‘W ABUlBg
T00C0. ¥ZSE ETLZEPEE . |tov Z0'0 £28'68Z’S SIABY "W Asuleq
000G - £E95 2'EYT'T6Y 9y5Po0'T - £'EL €00 I CEECETA Sieg "W Asuleg
YH-MIN/SNOL XON sinoy dunieradg {H-ml} pead ssouD SNOLSSYIN XON| . NLENN/SG] 21w XON ANdNI 1v3H IWYN ALY
6 '2 S1UN AN B '€ SUN A suolssiwld sy pue Auanyg Supemodey-15sod
6000°0 6497 LA LT ST'0 P2’ 6T’ z | SIAeQ "IN ABLUeg
00070 090"t T265'5L 2'Z8 860 Zee'eee’t z : Slaeq "W ASuleg
TT00'0 E9L'T 9°59Z'9LT §'082 ST'0 . S66'S96'C 7. SIAB(] *|\ ABLLIEG
2000°0 085°S - B'9ER'TLE L'SBE 11'0 FERGSZ 'S 4 S|ABQ "W Aduleg
8000'0 0S£°2 2 EPS 804 988°0£0°T - lorzen T30 RS 'CT6TT T sjaegi ‘W AsUieg
ROO00 909'T 3'ESO'TET LEST 10 LIL'PR0T [4 siae( "W Asuleq
Y¥H-MW/SNOL XON SINOH Auiteradg (H-AA W} pEOT SS0UD) SNOLSSVIAL XON NLAAWIN/SG 21vH XON LNdNt LvaH[ FAVNALOIDYS
Z UM SUO[SSIUI Jy pue Aduaidiy3 Suitamoday-ald

01000 CIPEYT {7'875'66 T'8ET TI00 - 594 729'T T 530 "W Amuleq
'8000°0 T94'T _w. EDC'ETT 1ET 10 £99'206'T . T siAEg N Asuleg
" 50000 £¥8 |6'a52'6E £BY T'0 £94'099 1 sjaRQ " Abuleg
TT000 ZIT'Z £ SYL06T T'7EE 510 ZI¥ 66T E T SIAEQ "W ABUIRE
0T00°0 ZS8'E 8°457°782 g0ty £1°0 © o lTESERLY . T -SIneq ' Asuseg
TIO0D BS9'T £ 706207 £'867 ST'0 EEO'SIAT T siaB( 4 Asuieq
5000°0 078°Z . 0’ i8y'eez 2'5TE Ti'e RS T SiAeq N ABuJeq
6000'0 - EZV'E 9'60%'BET : T'EPE £10 TLE'BIO " 1 SJAEQ "W Asuieg
01000 ELTT E'EET'TE ST 0 T60'SSE'T T SIABQ ‘N Aslieg
6000°0 8G6E'S £0T0'TTS 18 .. 10 K C60'788'6 T SIARQ "W ABulRg
HH-MA/SNOL XON s1noH Supeecy {H-malAl) peor ssosg SNOLSSYIW XON NLAWW/ST 3LVY XON Lndnl LyaH]: INYNALNDV

T U SUOISSILT Ify pus Asuapiys Fupsmoday-aid .




0t 6 8 2 9 § v £ I

. z 1
P TEINA 11 .
: Fdip]
NLSWW/sgE - ) - 500
XON Run samadey m
. ‘90'¢
NLEWW/ST XON Z 3Un m ~BOD
. ) .H.Q
DNLEWIN/STIXON T 3L m
. . 4 o
. 10

at0

gt 6 8 £ 58 8§58 ¢ € 2 T

' . T L - ‘Q -
. ) 00070
H-MW/*ON ﬂ_cr Jamaday m . ¥000'0
HMIA/XON Z 3180 2t ’ 80000
: H-MIN/XON T 3urT a0

To0'?
TT000
10070



=]
= P
TCEQ DOCKE‘I‘ NO 2012-1562—MIS~U = % ; o
APPEAL OF EXECUTIVE DIRECTOR’SJ § B %
NEGATIVE USE DETERMINATION. § TEXAS comnssx OR -
~ ISSUED TO COTTONWOON: 1. ... §.  +: ENVIRONMENTAL] UAEI'I'Y
- ENERGY COMPANY LP - .- T LU . ¥
(NQ.- 155_05, 16,410,- 1,6_,.411, 16512).-\ L

COTTONWOOD ENERGY COMPANY LP’S REPLY TO RESPONSE BR[EFS '

o

Cottonwood Energy Company P (“Cottonwood” of “Apphcant") files this Reply to the'
Responses of the Exécutive Direetor, Office of Public Fnterest Counsel (“OPIC”) and the Ne,wton _
County- Appraisal District (the “Appraisal Dlslnct”) regardmg the appeal of thc ncgatlve use.,
detemunatwn 1ssued by thc Executlve Dlrector on July 10 2012

Cottonwood rcfers the Comm]ssmners foits Appea] Bnef for a com;lalete Instory on the'Pollutloil
Control Property Program and the procédural -history of this case:' This Reply Brief will hot
reitérate that backgmund but instead focus on the arguments riade by the Executive Director,

OPIC, and the Appraisal District, Followinig a-brief sitnmary of Applicant’s argument, Parts Il

TrLNIANOHIANT NO

VI of this Reply Brief detail why the’ argurments made by thé Executive Director, OPIC, and the

Appraisal District in support of the negative usé determination are a-misapplication of Tekas law,

are based on policy concerns outside of the Agency s purwew, and are fmmded on an madequate
techmcal evaluatlon. e . N | e

I Summary of Argument

The various axguments fmm the Executlve Du‘ectoz:, OPIC, and the Appralsal Dlstnct go to great"

lengths to explain why the Executive Director is complctely reversing course since issuing 25
© positive use determinations to cssenually the same type of equipment that’is the subject of this

appeal. Yet all the Response Briefs miss the fundamental underlying peint of the pending:
appeals — that the express language and structure of Texas Tax Code §§11.31(k-m) make clear
that the Executive Director does not have the discretion to issue negative use determinations to’
equipment listed in Texas Tax Code §11.31(k): In otlier ‘words, the question i§ not whether the
equlpment is pollutlon control property — the legislature has already determined that it is. The:
questlon is how much of a percentage posxtwe use determmatlon should be issued.

This appeal should b& granted and the negatlvd use detenmnatlons remanded $0 thc Executxve
Director can. conduct the review necessary to ensure that the TCEQ does. the job the legislature
has instructed them to do - to acknowledge the legislatively-established pollution control
benefits of the equipment in questlon and then' determine - the percentage. of positive use
determination for the equipment in question. given the concurrent pollution control  and

! Cottonwood Eﬁergy Company LP — Appeal of July 10, 2012 Negative Use Determinations, July 31, 2012, -
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production benefits resulting from the thermal efficiency improvements of the heat recovery
steam generators (FISRGs). ‘

IL. Procedural Error — The Executive Director Failed to Provide a Technical Evaluation of
the Application

In its response brief, OPIC states that it defers to the Executive Director’s technical evaluation of
whether HRSGs qualify as pollution controt equipment. OPIC states, “Although the July 10,
2012 letter provides no information as to why the Executive Director no longer considers HRSGs
pollution control equipment, OPIC defers to the Executive Director on this technical issue and
anticipates that the Executive Director’s response brief will provide adequate explanation.
Further explanation from the Executive Director as well as the Commission’s A genda discussion
and subsequent order memorializing the Commissioners’ decision. on this matter will serve to
. complete the record.”*

As the OPIC acknowledges, the Executive Director’s negative use determinations completely
failed to articulate any basis for the decisions. Now, after the fact, the Executive Director
attempts to justify what was clearly an arbitrary decision. As an attachment to its response brief,
the Executive Director provided a one-page document entitled “Application Review Summary”
for each of the appealed applications.> The inclusion of the Application Review Summary in. its
response brief is the first time the Executive Director made this document available to Applicant
and the public. By failing to provide this document to the Applicant until filing its response brief,
the -Executive Director prevented the Applicant from evaluating the technical basis of the
Executive Director’s determination before the deadline for appeals had passed. This approach to
technical review and documentation and distribution of same sets a bad precedent, is highly
prejudicial, and should not be allowed, - '

Furthermore, even if the Executive Director had provided this document to the Applicant, the

Application Review Summary is woefully insufficient, as it provides no discussion of the

technical merits of the Execwtive Director’s conclusion that HRSGs and associated dedicated _

ancillary equipment are used wholly for production purposes. The Final Determination for three
of the Applicant's four HRSG applications states, “A negative determination for the heat
recovery steam generator and associated dedicated ancillary equipment.”* The other Application
Review Summary states, “A negative determination for the heat recovery steam generator and its
dedicated ancillary equipment are used for production not pollution control and therefore are not
eligible for tax relief. Further, the cited regulations do not réequire installation of the heat
recovery steam generator.” -

The fact that the Executive Director initially provided no information that could be considered a
technical evaluation and that the Applicant had to wait until the Executive Director filed a

? Office of Public Interest Counsel’s Response to Appeal of Negative Use Determination (“*OPIC Response Brief”),
October 4, 2012, pp. 12-13. '

* Executive Director's Application Review Summafy for the Cottonwood Energy Center (Attachment 1), It should
be noted that Cottonwood filed a separate application for each of its four HRSGs.

‘rd
SId
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response brief in this appeal to receive any information regarding its negative use determination
offers yet another example of the Executive Director’s failure to comply with the statutory
requirements in §11.31. In fact, the Application Review Summary that the Executive Director
did provide includes no analysis to support the Executive Director’s position that HRSGs are
entirely production equipment and cannot be considered an actual technical evaluation. It merely
restates the Executive Director’s conclusion” without providing any context, insight into, or
technical basis for that conclusion, The Application Review Summary should rejected as failing
to comply with the statutory requirements in §11.31 and, even if taken into consideration by the
Commissioners, provides no basis for the Executive Director’s erroneous decision.

ITI. Texas Tax Code §§ 11.31(k) and 11,31(m) Do Not Provide the Executive Director With
Authority to Issue a Negative Use Determination for Property Listed in §11.31(k)

The Executive Director, OPIC, and the Appraisal District each argue that when the Legislature
listed items in §11.31(k), it did not intend for these ifems to qualify for a positive use
determination. Instead, they argue that the Legislature merely intended for the property listed in
§11.31(k) to be reviewed to determine eligibility for a use determination.’ ‘This renders the
legislative language meaningless. Section 11.31 must be construed to give effect to the
Legislature’s intent.” An agency or court should first attempt to determine this intent from the
actual language used by the Legislature. That is, an agency or court should first look to the
plain, ordinary meaning of the statute’s words.? Most importantly, “[i]f a statute is clear and
unambiguous, [the courts] apply its words according to their common meaning without resort to
rules of construction or extrinsic aids.™ : '

Sections 11,31(k) and (i) direct that the Commission “shall determine that” heat recovery steam
generators are “used wholly or partly as facility, device, or method for the control of air, water,
or land pollution.”'® Other than passing a rule to remove this equipment from an established list
of pollution control equipment (based on compelling evidence that the equipment does not
provide pollution control benefits), there is no option under the statute for TCEQ to determine
that equipment listed in §11.31(k) is not pollution control equipment. Put simply, based on the
language of the statute, if an item is listed in §11.31(k), the question is not “whether the
equipment is pollution control property,” but instead should be ““what percentage is pollution

control property.”
A.  Section 11.31(k)-(l)

Section 11.31(k) states:

§ Executive Director’s Response to the Appeals Filed on the Negative Use Determinations for the Heat Recovery

Steam Generator Applications (“Executive Director Response Brief”), October 4, 2012, p, 12; OPIC Response Brief
at 9; Appraisal District Response Brief at 2.

7 See TEX. GOV’T CODE §312.005; Gilbert v. Ef Paso Coﬁnty Hosp. Dist., 38 S.W.3d 85 (Tex. 2001),

% Sea TEX. GOV'T CODE §3 12.002(a); Am. Home Prods. Corp. v. Clark, 38 S.W.3d 92, 95-96 (Tex. 2000¥; Crimmins
v. Lowry, 691 5.W.2d 582, 584 (Tex. 1985),

? In Re Nash, 220 S,W.3d 914, 917 (Tex. 2007).
" TEX. TAX CODE §1131(k) & (m). .
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“[tlhe Texas Commission on Environmental Quality shall adopt rules establishing

a nonexclusive list of facilities, devices, or methods for the control of air, water

or land pollution, which must include: ...
(8) heat recovery steam generators.!

1

The very purpose of this section is to provide a list of equipment that the Legislature determined
was “for the control of air, water, or land pollution.” It seems incredibly far-fetched to argue that
the Legislature provided a list of equipment that it specifically designated as “for the control of
pellution” but did not intend for the equipment listed therein to be considered pollution control
equipment, :

Moreover, the Legislature included language describing an option 1o add items to the §11.31(k)
list when it stated in subsection (k)(18) “any other equipment designed to prevent, capture, abate,
or monitor nitrogen oxides, volatile organic compounds, particulate matter, mercury, carbon
monoxide, or any criteria pollutant,”'> A plain reading of this language demonstrates that the
Legislature had determined that each of the previously listed items were “equipment designed to
prevent, capture, abate, or monitor” pollution.

Furthermore, §11.31(1) requires that the TCEQ must update the §11.31(k) list at least once every
three years. An item may be removed from the list, but only if the TCEQ “finds compelling
evidence to support the conclusion that the item does not provide pollution control benefits.” By
including HRSGs on the list, the Legislature determined that these items provided a pollution
control benefit unless and until the TCEQ found compelling evidence to the contrary, The
TCEQ has not provided compelling evidence that HRSGs do not provide a pollution control
benefit. Nor has the TCEQ initiated a rulemaking to remove these ifems from the list
contemplated in §11.31(k).

To summiarize, in this statute, the Legislature states in §11.31(k-1) that the equipment listed in
§11.31(k): 1) is “for the control of air, water, or land pollution”; 2) is “designed to prevent,
capture, abate, or monitor” pollution; and 3) can only be removed from the statutorily-directed
list of pollution control equipment if the Executive Director provides “compelling evidence” that
the equipment “does not provide pollution contral benefits.” To suggest that the Legislature
placed the list in the statute as mere surplusage and intended for TCEQ to have the discretion to
issue negative use determinations on the ad hoc basis currently being proposed stretches the
bounds of any reasonable interpretation and effectively disregards the langnage of the statute and
intent of the Legislature, -

B. Section 11.31(m)

Section 11.31(m) .provides the Executive Director with a very clear directive about how to
handle applications for iters listed in §11.31(k). Section 11,31(m) states:

“Notwithstanding the other provisions of this section, if the facility, device, or
method . .. is . .. included on the list adopted under Subsection (k), the executive

' TEX, TAX CODE §11.31(k).
2 TEX. TAX CODE §11.31(k)(18).
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director.of the Texas Commission on Environmental Quality, .. ., shall determine
that the facility, device, or method described in the application is used wholly or
partly . . . for the control of air, water, or land pollution . . .” (emphasis added).

A close reading of this section reveals that if an entity submits an application for a pollution
control property tax exemption for an item that is listed in §1 1.31{k), the Executive Director has
30 days within which, he must determine that the item described in the application is used
wholly or partly for the control of air, water, or land pollution. Furthermore, this section
provides that the Executive Director must make this determination without regard to whether
information about the environmental benefit of the item is provided in the application. The only

reasonable reading of this language is that the Legislatute had determined that the items listed in -

§11.31(k) were pollution conirol property and thus, did not want the TCEQ to require a.
demonstration that an environmental benefit existed or get bogged down in that determination,

The Executive Director’s brief then states that tax exemptions must be strictly construed against
a taxpayer. In this case strict construction requires, at minimum, a partial positive use
determination because the statute recognizes the equipment as poliution control property. When
interpreting legislation, courts are generally required to ascertain and apply the plain meaning of
a statute,” And, while any legislative grace provided through an express deduction or exemption
from a tax is stricily construed against the taxpayer,'® the statute cannot be so narrowly construed
as to avoid the plain meaning of the words used or to destroy the very purpose of an exemption.
The Austin Court of Civil Appeals has cited with approval, the following correct reasoning with
respect to the scope of a tax exemption: '

“[Tihe . . . exemption must be viewed in light of the legislative intent . . .
Although construction of exemption statutes is generally to be construed against

the taxpayer, the overall scheme and intent of the legislation must not be
- overlooked.”" o :

As described above, the statutory languagé clearly indicates that the Legislature considers the
items listed in §11.31(k) as equipment for the control of air, water, or land pollution. This is

further supported by the fact that under §11.31(m) applicants for items listed in §11.31(k) are not,

required to submit information regarding the environmental benefit. This is not to suggest that
the equipment does not have to provide an environmental benefit, it merely demonstrates that the
Legislature already determined that these pieces of equipment by their very nature provide an

environmental benefit and therefore, it is not necessary for applicants to provide this information
to the Executive Director. '

It is also important to note the textual difference between the limiting instructions given in
§11.31(m) and the discretion afforded under §11.31(d). For equipment not listed in §11.31(k),
§11.31(d) allows the TCEQ discretion to “determine if [equipment] is [pollution control
propesty]” (emphasis added). However, §11.31(m) limits that discretion by using the phrase

B See Fitrgeraldv. Advanced Spine Fixation Syst., Inc., 996 S, W.2d 864, 865-66 (Tex. 1999) (courts must apply
_ plain meaning of statute).

" Upjohn Co. v, Rylander, 38 S.W.3d 600, 606 (Tex. App. — Austin 2000, pet. denied).
© Sharp vs. Tyler Pipe, 919 S.W.2d 157 (Tex. App—Austin 1996, writ denied).
5
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“determine that” instead of “determine if”, As previously discussed, §11.31 must be construed
to give effect to the Legislature’s intent,'S Furthermore, “[w]ords and phrases shall be read in
context and construed according to the rules of grammar and common usage,”’

Considering the clear and unambiguous language, as well as the structure, of §11.31(d), (k), (1),
& (m), three things are clear: .

(1) the equipment listed in §11.31(k) must be considered pollution control property,
thereby precluding a negative use determination by the TCEQ;

(2) the only method by which the TCEQ could issue a negative use. determination fo an
item on the 11.31(k) kst would be to go through rulemaking and, based compelling evidence
demonstrating that an item does not provide pollution control benefits, remove that item from the
statutorily-directed list; and

(3) the TCEQ is afforded discretion to issue partial positive use determinations to take
into account concurrent pollution control and production benefits of equipment.

Appeilant respectfully submits that the debate about items 1 and 2 end, so the TCEQ can do the
job the Legislature has asked it to do under item 3. : '

C. Executive Director’s Legislative Acceptance Argument is Without Merit

After claiming that TCEQ can ignore the Legislature’s instruction to recognize the equipment
listed in §11.31(k) as pollution control property, the Executive Director then proceeds to argue
that the Legislature has acquiesced in the TCEQ’s current refusal to follow the statute.’® Not
only does the Executive Director’s argument lack merit, the doctrine it cites actually supports the
Appellants’ position. As evidence of how it intended to implement §1 1.31(k-m), the Executive
Director relies not upon an actual case applying the statute or the express language of a rule
implementing the statute, but rather a reference in a rulemaking preamble. What the Executive
Director fails to mention is that, the last two times the Legislature was in session, the Executive
Director had already applied §§11.31(k-m) to grant-100% positive use determinations for
HRSGs in 25 separate instances. If the legislative acceptance argument has any applicability
here, it would be that the Legislature’s acceptance is of the Commission’s implementation of
§11.31(k) as applied to the 25 HRSG applications.

Even if the Commission were to conclude that the Executive Director’s previous application of
§§11.31(k-m) as applied to HRSG applications does not negate the legislative acceptance
argument, a review of the case law cited by the Executive Director demonstrates that the
legislative acceptance argument would still not apply in the instant case. In the case cited by the
Executive Director supporting the legislative acceptance argument, Grocers Supply Co. v. Sharp,
the Court actually denied applying the legislative acceptance argument because the Agency’s

6 See TEX. GOV'T CODE §312.005; Gilbert v. Ei Paso County Hosp, Dist., 38 S.W.3d 85 (Tex. 2001),
' TEX. GOV'T CODE §311.011(a). :
*® Executive Director’s Response Brief at 7.
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interpretation of the statute was uncertain over time and the statute was unambiguous.” The
Court stated, “We cannot conclude that the legislature’s reenactment of the exemptions without
change constitutes an acceptance of an interpretation contrary to the precedent.” The only
previous formal action that the TCEQ ever took regarding the Group 1 HRSG applications was to
grant 100% percent positive use determinations. By granting a 100% positive use determination

to HRSG applications, it would appear that the Agency’s interpretation was that HRSGs
qualified as pollution control property.

Even more importantly, §11.31 is not ambiguous. It has already been stated, but bears repeating,
§11.31 must be construed to give effect to the Legislature’s intent.! The legislative acceptance
argument falls flat when the statute is clear, for “[n]either legislative ratification nor judicial
deference fo an administrative interpretation can work a contradiction of plain statutory
language.”™  When the statutory provisions in the statute clearly contradict the agency’s
interpretation, the agency’s erroneous interpretation should be given no deference. While the
Executive Director may now interpret the statute so that equipment listed in §11.3 1{(k) could be

determined not to be pollution control property, the statute does not allow for such an
interpretation.

IV, Failure to Comply with the Commission Rules and
the Texas Administrative Procedures Act

Under the Administrative Procedures Act (“APA™) states agencies are required to follow certain
formal procedures before adopting and applying any “rule.” A “rule” is defined as “a state
agency statement of general applicability that...implements, interprets, or prescribes law or
policy.”> In reaching and applying its new interpretation of §§11.31(k) and 11.31(m), the
Commission fajled to follow the procedures of the APA and should therefore, be disregarded.

The Executive Director argues that rulemaking was not necessary for the Executive Director or
the Commission to issue negative use determinations for the HRSG applications. The Fxecutive
Director states that the determination that each of the HRSG applications should be denied was
the result of a case-by-case review of each application and that the Executive Director generated

a “technical review” for each application. Finally, the Executive Director states the change in-

nterpretation is not of a rule of gfneral applicability because it affects a limited number of
Applicants for a use determination. S

The Executive Director’s argument that APA rulemaking requirements do not apply to the
unexplained and undocumented statement of the Executive Director that “[h]eat recovery steam
generators are used- solely for production; therefore, are not eligible for a positive use
determination” is without merit, There was no case-by-case analysis in the Executive Director’s

** Grocers Supply, 978 S.W.2d at 644.
.20 )
Id
*! See TEX. GOV'T CODE §312.005; Gilbert v. El Paso County Hosp, Dist,, 38 S.W.3d 85 (Tex. 2001).

2 See Pretzer v, Motor Vehicle B8d, 138 8, W.3d 908, 915 (Tex. 2004); see also Barchus v. State Farm Fire & Cas.
Co., 167 8.W.3d 575, 578 (Tex. App.—Houston {14th Dist.] 2005, pet denied).

® TEX. GOV’T CODE § 2001.003(6).
 Exccutive Director Response Brief at 17.
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general negative use determination. The statement is a rule as defined by the APA; in fact itisa
statement that applies generally to an identified segment or class of the regulated public (HRSG
owners) and seeks to implement, interpret and prescribe law or policy.. In addition, the
statement, in eifect, amends 30 TAC §§17.4 and 17.17 which previously were adopted pursuant
to notice and comment procedure under APA §§ 2001.023, 2001.023, 2001.029 and 2001.033.

The statement is an “interpretive rule,” defined by Professor Ron Beal as an agency statement
made outside of a contested case hearing or notice and comment rule-making by which the

agency sets forth how the agency intends to interpret and apply a statute or substantive rule to all .

persons similarly situated.” The statement is a rule if it meets a four part test according to
Professor Beal: '

(1) It is issued by an agency board, coriunission, executive director or other officer
vested with the power to act on behalf of the agency;

(2) It is issued with the intent of the agency to notify persons or entities that are similarly
situated or within a class described in general terms;

(3) It is issued to notify those persons or entities of the agency’s interpretation of a
statutory provision [or substantive rule] which has been crystallized following reflective
examination in the course of the agency’s interpretive process;

(4) Such interpretation was not labeled as tentative or otherwise qualified by
arrangement for consideration at a later date,

The Executive Director’s negative use determinations meet every part of this test.

An interpretive rule, like the Executive Director’s negative use determination%, is invalid in
Texas for failure to adhere to mandatory APA notice and comment procedure.”® In Combs v.
Entertainment Publications, Inc., the Comptroller had issued, in a 2007 letter. ruling (Accession
No. 200704926L), guidelines for determining whether a fundraising. firm or a school
organization was a “seller” for purposes of collecting sales tax. In March and April of 2008, the
Compitroller issued two letters essentially changing the import or interpretation of the 2007 letter.
Plaintiff filed suit for injunctive relief against enforcement of the changed interpretation, sought
declaratory relief under §2001.038 of the APA that the “rule” embodied in the 2008 letters was
invalid, and sought declaratory relief under the Uniform Declaratory Judgments Act (“UDJA*)
that the Comptroller exceeded her statutory authority under §151.024 of the tax code in adopting
that “rule” and applying §151.024 to the plaintiff,

The Court of Appeals affirmed the district court ruling that it had jurisdiction under §2001.038 of
the APA and that the 2008 letters were invalid becausc, of the failure to comply with the notice

% Ron Beal, A Miry Bog Part Il: UDJA and APA Declaratory Judgment Actions and Agency Statements Made
Qutside a Contested Case Hearing Regarding the Meaning of the Law, 59 Baylor L. Rev. 267, 270 (2007); see also
Ron Beal, The APA and Rulemaking: Lack of Uniformity Within a Uniform System, 56 Baylor L, Rev. 1, 29-46
{2004).
* Combs v. Entertainment Publications, Inc., 292 8.W.3d 712, 723-24 and footnote 6 (Tex.App.—Austin 2009, no
pet.) o :
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and -comment procedural requirements of the APA. Also affirmed was the trial court’s
injunction directing the Comptroller to desist and refrain from implementing and enforcing the
“new” mule unless and until the Comptroller properly enacted the rule pursuant to APA
procedures, or “until final judgment of the trial court.”’

- The Executive Director’s attempted distinctions of E! Paso Hospital, Texas Mutual, and WBD
Oil are inappropriate. In EI Paso Hospital an agency interpretive rule contradicted a previously
adopted notice and comment rule. Similarly, the Executive Director’s negative use
determinations are inconsistent with Tax Code §11.31 and 30 TAC §§174 and 17.17. In Texos
Moutual the court did not, as the Executive Director suggests, hold that if the statement made in
the staff report “was a statement that fell within the definition of a rule,” that somehow it could
avoid scrutiny as a rule because “it is well established that not every administrative
pronouncement is a rule within the meaning of the APA.”® The Court did quote language from
uses prior to Combs, “that not every administrative pronouncement is a rile within the meaning

of the APA."® However, those prior cases did not involve agency statements that met the four-
point test set out above. '

In addition, the court statements misconstrued by the Executive Director wete numerous. The
plaintiff in Texas Mutual sought a declaratory -judgment regarding the interpretation of a
substantive rule. The Court of Appeals reversed the trial court judgment and upheld the agency
interpretation of the rule that had been adopted pursuant to notice and comment procedure.

Similarly, the Executive Director’s reference to WBD 0il is most unusual. The Executive
Director recognizes the “field rules” at issue in WBD were created through a contested case
hearing. Under the APA partics to a contested case hearing are entitled to notice of an
adjudicative type hearing, presentation of evidence, cross examination of witnesses under oath,
and issuance of a final order confirming findings of fact and conclusions of law.>® No such
procedure was followed prior to the Executive Director’s issuance of the unsupported and
undocumented statement of July 10, 2012, and all of WBD’s interesting statements about the
differences between agency adjudications in contested cases and agency rule-makings are

compl_est;aly irrelevant since Applicant have not been afforded either fair procedure in this
matter,

7 Id, at 9. '
* Executive Dirsctor’s Response Brief at 16,

* Texas Mutual Insurance Co. v Vista Community Medical Center, LLP, 275 $.W.3d 538, 555 (Tex.App-—Austin
2008).

* TEX GOV'T CODE §§2001.051, 2001.085, 2001.087, 2001088, and 2001.141.
*! See Railroad Commission of Texas v. WBD Oil & Gas Co., 104 S.W.3d 69 (Tex. 2003).
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V. The Record Supports a Pesitive Use Determination and Clearly
. Contradicts a Negative Use Determination

A, HRSGs Qualify as Pollution Control Property Under §11.31

The Applicant’s HRSGs can be defined as pollution control property based on the prevention of
NOx emissions from natural gas use efficiencies. Under Tax Code §11.31(a), “[a] person is
entitled 10 an exemption from taxation of all or part of real and personal property that the person
owns and that is used wholly or partly as a facility, device, or method for the control of air,
water, or land pollution.” (emphasis added). The statute defines “a facility, device, or method for -
the control of air, water, or land pollution” as:

“[a] structure, building, instaflation excavation, machinery, equipment or device,
and any attachment or addition to or reconstruction, replacement or improvement
of that property, that is used, constructed, acquired, or installed wholly or partly to
meet or exceed rules or regulations adopted by any environmental protection
agency of the United States, this state, or a political subdivision of this state for
the prevention, monitoring, control, or reduction of air, water, or land pollution.”

In fact, the Executive Diréctor conducted a technical review of the 25 Group I HRSG
applications and on May 1, 2008, issued positive use determinations for these applications
stating, “{tlhis equipment is considered to be pollution control equipment and was installed to
meet or exceed federal or state regulations.” : '

~ B. Environmental Benefit
1. Recognition of Emission Avoidance as Pollution Control

The Executive Director and the Appraisal District argue that HRSGs are not used in any way to
prevent, monitor, or control air, water, or land pollution. Specifically, the Executive Director
states that a “HRSG does not remove air contaminants in the manner that a traditional pollution
control device does” and that it has never recognized emission avoidance as pollution control.”
In the Executive Director’s view, a piece of equipment provides an environmental benefit only if
it is used to remove air contaminants. .

However, the statute provides that pollution control property is used “for the prevention,
monitoring, control, or reduction of air, water, or land pollution.””® It is true that HRSGs do not
actually remove pollutants from a power plant’s exhaust stream. The HRSGs pollition control
value is its increased thermal efficiency, which when compared to a traditional simple-cycle
turbine unit, reduces the fuel needs for the same power outputs, while resulting in lower air
emissions. It is important to note that the lower fuel consumption associated with increased fuel
conversion efficiency not only reduces criteria pollutants such as NOx, but also reduces
emissions of hazardous air pollutants, as well as carbon dioxide, which EPA is currently in the
process of regulating under the Federal Clean Air Act.

* Executive Dircctor Response Brief at 8.
* TuX. TAX CODE §11.31(b).
10
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The U.S. Environmental Protection Agency (“EPA™) recogmzes the use of energy efﬁciency asa
meagure of pollution control and/or pollution prcventlon and at least one other state using this
method as part of their tax exemption programs.®® Furthermore, many of the New Source
Performance Standards (“NSPS™), which the TCEQ has incorporated into its own rules, use
efficiency as a measure of comphance If the installation of a HRSG allows a facility to meet its

federal and state required emission performance standard, then by deﬁmtlon the HRSG would
be equipment that controls ernissions.

2. Empirical Data Demonstrating Emissions Reductions Due to Use of HRSG

The Executive Director argues that the Applicant’s avoided emission argument is inadequate
because it requires a comparison between a combined-cycle unit and a hypothetical alternative
unit. The Executive Director goes on to state that “No Applicant has provided sufficient
information as to why these hypothetical comparisons should be done, not have they prowded
why the smgle-cycle plant ot boiler are appropriate comparisons,™ 36

As a threshold matter as discussed above, the clear langnage and structure of §11.31(k-m)

assume the pollution control benefits of HRSGs. So, the information the Executive Director
complams about being missing is simply not required.*’

Moreover, Applicant’s appeal brief in Attachment I includes the very information the Exécutive
Director seems to be looking for. That Attachment contains monitoring data from the Barney
Davis Power Plant during both pre- and post- repowering of that plant. This data demonstrates
the assumptions regarding the air emissions reductions per pound of fossil fuel use. As set out
in the attached affidavit,”® Robert Roland, Manager, Regmnal Engineering, at the Cottonwood
Energy Center states that based on his industry expenence and knowledge, the emission
reduction assumptions used in the avoided emissions methodology, as described in
Cottonwood’s application, comply with the capabilities and historical performance of the
Cottonwood plant.

The Executive Director does, however, ~acknowledge that HB 3732 provided for an expedited
review of applications for equipment listed in §11.31(k) that exempted applicants from
submitting information regarding the anticipated environmental benefit. The fact that the
Legislature removed the requirement to submit information regarding the environmental benefit -
for those applications under §11.31(k) is of critical importance. Not only did the Legislature
consider the items listed in §11.31(k) as equipment “for the control of air, water, or land

# See Memorandum from Brian McLean, Dl]‘BCtOl‘ of Office of Atmosphenc Programs and Stephen Page, Director
of Office of Air Quality Planning and Standards, Guidance on SIP Credits for Emission Reductions from Electrie-
Sector Energy Efficiency and Renewable Energy Measures, Angust 5, 2004, stating, “Energy efficiency ..
inherently prevent[s] poltution from occurring.” (See Attachment 2).

% See Ohio Revised Code, Section 5707.2000)-(K) (“Thermal Efficiency Improvement” and “Tﬁermal Efficiency
[mprovement Facility"”), which qualifies HRSGs as an “Exempt Facility” under § 5707. ZO(E), which is eligible for
an “exempt facility certificate” under § 5707.21. (See Attachment 3).

3 Executive Director Response Brief at 8

%7 See 11,31(m) indicating that applicants for items listed in §11.31(k) are not required to submit environmental
benefit information.
* Affidavit of Robert Roland (Attachment 4),
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pollution,” but it determined that no information was required regarding the environmental
benefit of these items because it has already determined that these items provided an
environmental benefit,

The Executive Director states that the removal of the requirement to submit environmental
benefit information puts the Executive Director in a precarious position in determining whether
an environmental benefit exists. Actually, in removing this requirement the Legislature
acknowledged that an environmental benefit exists and that the Executive Director did not have
to review this information for these particular applications. Instead of causing a precarious
position for the Executive Director, it merely streamlined the application process for those
applications in which an environmental benefit was known to exist.

The Executive Director then argues that the Legislature cannot extend a tax exemption beyond
what is provided in the Constitution; and because the Constitution requires that property eligible
for a pollution control property tax exemption must provide an environmental benefit, this
requirement cannot be waived. First, it is not within the Executive Director’s statutory charge or
authority to determine whether the Legislature’s actions comply with the Constitution. Second,
the tequirement that property eligible for a pollution control property tax exemption mwust
provide an environmental benefit has not been waived; the Legislature has already determined
that equipment listed in §11.31(k) provides an environmental benefit, The Legislature has
merely left it to the TCEQ’s dxscretlon to determme what the percentage of a positive use
determination should be, :

C. Method of Pollution Control — TCEQ Precedent, the Attorney General’s
Interpretation, and the Legislature’s Directive

~As previously noted, the Executive Director argues that it has never recognized emissions
avoidance as pollution control. This statement is not only patently untrue, but belies the fact that
the Legislature has already determined that HRSGs do control pollution. Similarly, the
Appraisal District argues that HRSGs are “a major component of production...[and are] installed
to produce more electricity or steam to sell and not to reduce pollution.” Interestingly, the
Appraisal District states that “[iff a HRSG is added just to improve efficiency, the HRSG may
qualify for an exemption.”

As noted in the Executive Director’s response brief, on May 1, 2008, the Executive Director
issued 100% positive use determinations for 25 HRSGs many of which cited emissions
avoidance as the pollution control provided by HRSGs. While six of those applications were
appealed and are now the subject of an administrative appeal, the remaining 19 applications have
been issued a final 100% positive used determination based on emissions avoidance, The
Executive Director has since stated that all of the 100% positive use determinations for HRSGs
were made in error, but this does not change the fact that the Executive Director and the
Commission has previously recognized emissions avoidance as pollution control,

Furthermore, the TCEQ reccntly adopted a Permit By Rule (PBR) for Natural Gas-Fired
Combined Heat and Power Units.”® The preamble to the adoption of the Combined Heat and

30 TAC §106.513; 37 Tex.Reg. 6037-6049, August 10, 2012,
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Power (CHP) PBR, the TCEQ states, “The Commission acknowledges the benefits and
advantages of CHP as a means of providing efficient, reliable, and clean energy.” As part of that
PBR, TCEQ specifically provided that the emission limits for stationary natural gas engmcs
would be measured in terms of air contaminant emissions per unit of total energy output
HRSCs are recognized as a typical industrial CHP application. The fact that the TCEQ
recognizes the pollution control benefits of this type of equipment in its permiiting program
should be given weight when evaluating the Executive Director’s arguments in this case that
similar equipment does not have pollution control benefits. :

Furthermore, even if the Executive Director had never actually recognized emissions avoidance
as pollution control, that does not change the fact that HRSGs are specifically listed in §11 31(k)
as equtpment “for the contro] of air, water, or land pollution.”

The Attorney ‘General’s Office, in response to prior TCEQ requests for guidance regardmg

Section 11.31 has made it clear that equipment can serve as a method of pollution eontrol, while-

also serving as production equipment. The Executive Director summarily dismisses Applicant’s
reliance on this opinion by stating, “Applicants misinterpret Attorney General Opinion JC-
0372.” Merely stating that the Applicant has misinterpreted the Attorney General opinion does
not actually make it so. Furthermore, the arguments made by the Executive Director and the
Appraisal District that §11.31 only applies to “traditional” or “add-on” pollution control devices
are directly refuted by the Attorney General’s opinion.

Texas Attorney General Opinion JC-0372 (2001) expressly opiucd to the Chair of the Texas

Natural Resource Conservation Commission that “methods of production” can and do qualify as -

exempt pollution control property:

“Section 11.31 is broadly written, and we believe its plain meaning is clear. It
embraces any property, real or personal, “that is used wholly or partly as a .
facility, device, or method for the control of air, water or land pollution. . . .”
(emphasis added).

“Next, we consider whether section 11.31 excludes from its scope pollution-
reducing production equipment. Significantly, the statute applies to property used
“wholly or partly” for pollution centrol. See id. §11.31(a). To qualify for the
exemption, property must be used “wholly or partly” to meet or exceed
eovironmental rules. See id. §11.31(b). The ferm “wholly” clearly refers to
property that is used only for pollution control, such as an add-on device, See
Merriam Webster's Collegiate Dictionary 1351 (10th Executive Director. 1993)
(defining “wholly” to mean “to the full or entire extent: ... to the exclusion of
other things™). The term “partly,” however, embraces property that has only some
pollution-control use. See id. at 848 (defining “partly” to mean “in some measure
or degree™). This broad formulation clearly embraces more than just add-on
devices. Purthermore, that statute clearly embraces not only “facilities”. and
“devices” but also “methods” that prevent, monitor, contro], or reduce pollution.
“Methods” is an extremely broad term that clearly embraces means of production

%30 TAC §106.513(d).
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designed, at least in part, to reduce pollution. See id, at 732 (defining “method” to
include “a way, technique, or process of or for doing something™).*!

This opinion refutes the arguments made by the Executive Director and the Appraisal District
that production equipment cannot also serve to reduce pollution. It also fundamentally disproves

the Executive Director and Appmlsal District arguments that only “traditional® pollution control
equipment or equipment that is “added” to a facility can qualify as pollution control property.

The HRSGs are clearly used as engineering methods to comply with environmental laws and to

’ control pollution and therefore, quahfy for exemption under any valid rule or convention of
© statutory construction,

Significant reliance is placed b;Y the Executive Director and OPIC on the Mont Belvieu opinion. -

Yet, there are three fundamental differences between the current appeal and the Mont Belvieu
situation that make it clear that it does not support the Executive Director’s posmon and, in fact,
confhcts with it.

To begin with, the procedural posture of the appeal was fundamentally different in Mont Belvieu.
As the Mont Belvieu Court emphasized, Mont Belvieu sought “a 100% positive use

determination” for its brine storage pond system” and it “0 ted to stand or fall based on a

claimed entitlenent to & 100% positive use deterfination. . That is a very différent situation
than the current appeal where the question is not whether 100% is appropriate, but whether 0% is
appropnatc : .

The distinct procedural posture leads to two different burdens of proof. All the TCEQ needed to
demonstrate in Mont Belvieu is whether there was any productive value and then it could contend
that 100% was inappropriate. The Court emphasized that Mont Belvieu acknowledged that its
brine pond system was only “part” of the process by which it produces gas storage services. for
customers and that “subsections within section 11.31 contemplate — indeed require — that if
property is not ‘wholly’ used for pollution control, TCEQ will limit any positive use
determination to the proportion of the property that is.” e

This is much different than the pending appeal where the TCEQ is claiming no pollution control
benefit and all production benefit — the reverse of the Mot Belvieu situation. The TCEQ can no

more dismiss the pollution control benefits of the HRSGs than Mont Belvieu could dismiss the

productive value of its brine ponds.

A third distinguishing factor between Mons Belvieu and the current appeal is that the brine ponds
in that case are not included on the 11.31(k) list like the HRSGs are. Therefore, the legislatively-
established pollution control benefits of the equipment in question were not as cleatly
- demonstrated as they are for HRSGs in the current appeal. -

*! Texas Attorney General Opinion JC-0372 (2001) (emphasis added), _
* Mont Belvieu Caverns, LLC. Tex. Comm'n on Envil. Quality, No. 03-11-00442 CV, 2012 WL 3155763 at 10
(Tex. App—Austin 2012),

B 1d at 15.
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Therefore, read correctly, Mont Belvieu does not support the Executive Director’s position. In
fact, it actually contradicts it because it makes clear that the TCEQ is to distinguish the
proportion of the property at issue that is used to control, monitor, prevent or reduce pollution
from the proportion of the property that is used to produce goods or services and the proportion
that is used to control pollution qualifies for the tax exemption. ** As discussed at length above

and below, this proposition is clearly established by the statute and recognized in Attorney
General Opinion JC-0372,

As discussed at length above in Section ITI, the Legistature’s directive to TCEQ is set out very
clearly in 11.31(k-m). The debate about whether production equipment can also be pollution
control equipment is abruptly ended by the basic fact that many iterns of production-related
equipment are included on the 11.31(k) list which the statute expressly recognizes as pollution
control equipment. There is plenty of additional evidenced discussed above and below to

support the clear statutory language, but nobody states it more clearly than the author of HB
3732 when he stated:

One of the goals of the legislation this session was to ensure that TCEQ had the
authority and direction from the legislature to recognize that pollution control
benefits can be derived from the manner in which fuel is prepared and used, and
from increasing the efficiency of certain facilities. By doing so, the amount of fuel
needed and the total amount of pollution emitted can be reduced. I did not intend,
nor do I support, an interpretation of anything in HB 3732 to prevent electric
generating facilities from receiving exemptions for equipment simply because they
also_derive profit from a given piece of equipment or process. If it reduces
pollution, it qualifies.(emphasis added).*® '

Although Appellant would not attempt to argue that a letter from an individual member of the
legislature is controlling authority regarding legislative intent, the views of the author of the
statute being interpreted are certainly worth considering. This is especially true in this case
given that the Executive Director makes extensive legislative intent arguments that are in direct
conflict with the written views of the bill’s author.

D. BRSGs are Used to Mect/Exceed New Source Performance Standards (NSPS)

The Executive Director includes a number of arguments in its Response Brief that attempt to cast
doubt on whether HRSGs are specifically required to ‘be installed by an environmental
regulation. To begin with, the test is not that an environmental regulation specifically calls for a
specific piece of equipment. Rather, the Constitutional and statutory test is whether the
equipment is “used, constructed, acquired, or installed wholly or partly to meet or exceed
[environmental] rules or regulations.” There are two phrases that are critical in that test; 4]
“wholly or partly” and (2) “meet or exceed.”

“Id at12.

* Letter from Rep. Rick Hardcastle to Grace Montgomery, Deputy Director of Administrative Services at the
TCEQ, August 1, 2007 (Sce Attachment 5) (emphasis added).
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By including the phrase “wholly or partly,” the Constitutional Amendment and implementing
legislation make it clear that the equipment need not have been installed due solely to the
existence of an environmental regulation. Moreover, by including the phrase “meet or exceed,”
the Constitutional Amendment and legislation made it clear that the equipment in question may
be more than the regulation calls for.

The Executive Director argues different things for different regulations that have applicability to
the power plants impacied by the pending appeals, but the general basis of the Executive
Director’s. argument is that there is not a sufficient nexus between the cited environmental
regulations and the pollution control claimed by the Applicant.

As an initial matter, it should not go unnoticed that the Executive Director previously thought
that the regulatory citation of the same or similar provisions as relied upon in the pending
appeals were relied upon by the 25 applications for which the Executive Director previously
issued 100% positive use determination.

1t is also important to note that none of the July 10, 2012 Negative Use determinations claim that
the referenced environmental regulation was inapplicable or insufficient. Instead, the Executive
Director waited until it filed its response brief to this appeal to provide copies of previously

prepared “Application Review Summaries” which summarily state that “the cited re; ﬁulations do
not require the installation of a heat recovery steam generator or steam turbine,”® While the

lack of any legal or technical evaluation is striking, what is even more egregious is the fact that
the Exccutive Director’s Application Review Summary indicates that the Executive Director
believes that an application for a positive use determination must cite to an environmental
regulation that specifically requires the installation of a particular piece of equipment.

As noted above, the controlling statute says nothing of the sort. There is absolutely no
requirement that before equipment is eligible for a tax exemption as pollution control property,
an environmental regulation must specifically require that a specific piece of equipment be
installed. Thus, the Executive Director’s “technical evaluation” completely misconstrues the
statutory requirements and should be granted little weight.

Instead, the Commission must simply ask whether any environmental regulation exists that
Apphcant is meecting or exceeding through the use of the equipment for which an application for
a use determination was submitted. That is the case here,

The Executive Director concedes that 40 CFR Part 60, Subpart KKKK includes an output-based
emission limit on NOx that applies to an entire power plant. Rather than taking the logical step
of acknowledging that HRSGs assist and, in fact, are essential to achieving the Subpart KKKK
emission limit, the Executive Director makes a seemingly illogical leap to the conclusion that
Subpart KKKK cannot be the qualifying environmental regulation because that Subpart would
not apply until “afier an applicant affirmatively decides to build a combined cycle plant.”
Whatever that statement is intended to convey, it does not accurately reflect the regulatory
framework.

*6 Executive Director’s Application Review Summary for the Cottonwood Energy. Center (Attachment 1).
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The “Applicability” section of 40 CFR. Part 60, Subpart KKKXK states “if you are the owner or
operator of a stationary combustion turbines with a heat input at peak load equal to or greater
than 10.7 gigajoules (10MBtu) per hour, based on the higher heating value of the fuel, which
commenced construction, modification, or reconstruction after February 18, 2005,” your turbine
is subject to this subpart.™’ So, it is clear that this regulation applies to “stationary combustion

turbines” without reference to what type of equipment is installed in conjunction with those
turbines.

Therefore, 40 CFR Part 60, Subpart KKKX clearly and unambiguously creates an output-based
NOx emission limit that HRSGs are “used, constructed, acquired, or installed wholly or partly to
meet or exceed.” The only reason NRG Cottonwood is not directly governed by Subpart KKKX
is that if was not “constructed, modified, or reconstructed after February 18, 2005.” However, its
equipment serves the same purpose. It would be inequitable and illogical for the TCEQ to apply
the statute to say that NRG Cottonwood’s HRSGs are not eligible while nearly identical and
equally efficient HRSGs at-a Subpart KKKK facility would be eligible.

The bottom line is that an output-based emission limit exists and HRSGs help to meet or exceed
those limits. To say that the equipment cannot be exempt, in whole or in part, because it is not
specifically designated by regulation is a misreading of the statute. And to implement the statute
int a way that would grant an exemption to KKKK facilities but reject facilities that have not yet
become subject to that provision would be inequitable and ignore the statutory criteria that
affords the pollution control exemption not just to those who meet regulations, but those that
exceed what is required of them as well.

VI Equal and Uniform Taxation

The Executive Director’s and OPIC’s Responses state that the TCEQ’s prior HRSG exemption
authorizations were in error; that the TCEQ is at liberty to correct its prior interpretation; and that
any resulting difference in ad valorem tax impact is not in violation of the Texas Constitution’s
equal and uniform tax mandate. As a threshold matter, the argument requires that the prior
interpretations were incorrect, which they were not. It is next necessary to walk through the
myriad of cases cited in the Response Briefs to better understand what those cases stand for and
what they do not and how they in no way support the Negative Use determinations in this case.

The Executive Director cites 1756, Inc. vs. Attorney General® for the proposition that “Agencies
may, indeed are expected to, alter and refine their inferpretation of what fills such gaps [in
statutes] through the exercise of their technical expertise . . .” 1756, Inc. is based entirely on
federal administrative law, not Texas, but more importantly, neither the case nor the quote
supports the Executive Director’s position in this case. 1756, Inc. argued that an Immigration
and Naturalization Service (“INS™) Rule™ was promulgated improperly. After a thorough
analysis of legislative history supporting the INS’s rule, and expressly finding that “The meaning
of the [underlying federal] statute remains ambiguous after the ‘traditional tools of statutory

T 40 CFR §60.4305.

*% 1756, Inc. vs. Attorney General of the United States, 745 F. Supp. 9 (D.Ct. D.C. 1990).
8 C.F.R. 214.0)(1)(XD).
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construction’ have been applied,” the 1756 Court upheld the agency’s formally adopted rule.”
The TCEQ has chosen not to comply with the Texas Administrative Procedures Act with respect
to its new position on HRSGs. Legislative history does not support the agency’s new position,
and §11.31 is not ambiguous as applied to the facts of this case.

Moreover, /756 requires that an agency bears “the burden of rationally explaining its departure
from its previous interpretation”, which the Executive Director has not even made an attempt to
do in this case. Finally, while the Executive Director champions federal law seeming to allow
inconsistent agency action, Texas law is to the contrary. -

In TGS-NOPEC Geophysical Company vs. Combs, the Supreme Court invalidated the
Comptroller’s interpretation of the applicable statute, noting that her “own administrative
interpretation of the sourcing statute further contradicts her argument here,” “conflicts with her
rule regarding the licensing of software,” and was “inconsistent.” The court went on {o say that
“an agency’s construction of a statute may be considered only if it is reasonable and not
inconsistent with the statute.”> The Executive Director’s ruling in this case is neither.

The Executive Director cites Flores vs. Employees Retirement System of Texas for the
proposition that “[a]n agency is not bound to follow its decisions in contested cases in the same
way that a court is bound by precedent,” provided that the agency gives a réasonable
explanation for apparent inconsistency in agency interpretation. The Flores case involved
allegations by a state employee that the Employee Retirement System of Texas (i) failed to
follow its own prior decisions in denying her certain disability benefits and (ii) “applied a new
policy in the course of her contested case hearing without providing notice before the hearing,”*
The Austin Court of Appeals agreed with Ms. Flores:

“We hold that the Board acted arbifrarily and capriciously by: deciding this appeal
before it arrived at its findings of fact and conclusions of law, reweighing
adjudicative facts, changing findings of fact and conclusions of law for
unauthorized and unexplained reasons, making findings of fact and conclusions of
law without adequate support in the record, and failing to give notice before the
hearing of its intention not to follow previous decisions and failing to adequately
explain the reasoning for its change in position.”*

The Flores case fairly stands for the proposition that agencies may not internally arrive at a new
policy during the course of a contested case and apply it to change the outcome of the case,
which is what the Executive Director is attempting to do, without providing a reasonable
explanation nor the inconsistency. The Flores case supports the Applicant’s position.

%0 1756 Inc., 745 F. Supp. at p. 15. ‘ _
! TGS-NOPEC Geophysical Company vs. Combs, 340 $.W.3d 432, 443 (Tex. 2011),
52 !d.

5 Flores vs. Employees Refivement System of Texas, 74 S, W.3d 532, 544 (Tex. App—Austin 2002) (emphasis
added).

% Flores vs. Employees Retirement System of Texas, 74 S.W.3d 532 at 538,
 1d. at 545. '
18

8535219v.5




The actions of the Executive Director in this case are the essence of arbitrary and capricious

agency action and “arbitrary action of an administrative action cannot stand™.® When those

actions are compared to those of the agency in Flores, and the companion case of Langford v.
Employees Retirement System, “serious due process concerns” ate raised.”’

The Execunve Director also cites the Austin Court of Appeals decision in First Amerzcan Title
VS, Strayhorn for the position that an agency may change its interpretation of a statutory tax
scheme as long as the new interpretation does not contradict the statute or a formally’
promulgated rule. In First American, the Texas Comptroller formally promulgated a new
version of its Rule 3.831 that impacted the way foreign insurers were required to remit the Texas
retaliatory tax. The Austin Court Appeals expressly found that the new rule did not “impose any
addltlonal restrictions, conditions, or burdens that [were] inconsistent with the [applicable]
statute,”” The facts in First American are not consistent with this case. In the current case the
Executive Director’s proposed policy change has not been promulgated as a forinal mule pursuant
to the requirements of the Texas Administrative Procedures Act. Ini addition, the policy change
is away from a positton that is consistent with §11.31 of the Texas Tax Code to one that is

inconsistent®® with it. The First American case supports the Applicant’s position given the facts
in the current case.

The Bxecutive Director cites Grocer’s Supply Co, vs. Sharp® for the proposition that an agency
can change its interpretation of a statute because the prior interpretation had not been adopled in
a formal rule. The Grocer Supply Court stated the issue in the case as follows:

“What is at isspe in this case, then, is the. Comptroller’s substitution of one
interpretation of his rule for another, not the Compiroller’s contravention of one
of his rules promulgated under the notlce—and—-comment procedures of the
Administrative Procedures Act.”

The Grocer Supply Court found that the Texas Comptroller had (i) correctly enforced one refund
policy from 1965 through sometime in 1984, (ii) incorrectly changed the refund policy to one
inconsistent with Texas Supreme Court precedent from 1984 through 1993; and (iii) from 1992
to 1997 enforced the new policy without promulgating a new rule on the issue. On these facts

the Court found that the Comptroller should be allowed to correct and enforce his policy
interpretation.

% Lewls v. Metropolitan Savings and Loan Association, 550 S.W.2d 11, 16 (Tex. 1977).
% Langfordv. Employees Retirement System, 73 8,W.3d 560, 566 (Tex. App— Austin 2002, pet. denied).

58 First American Title vs, Strayhorn, 169 5.W.3d 298 (Tex. App.—Austin 2005), aff'd by First Amerrcan Title Ins.
Co. vs. Combs, 258 8, W, 627 (Tex. 2008)

5% First American Title Ins. Co. vs. Straphorn, 169 S.W.3d at 310,

% Page 15 of the Executive Director’s brief cites the Tollowing quote; “[Taxpayers] do not acquire a right to pay less
in taxes . . . because a tax policy was incorrectly implemented” as stemming from a page “642,” which would be
from the Disscnt in the Texas Supreme Court's First American decision. For clarification and fiture reference, the

_ quote comes from the Austin Court of Appeals First American decision at page 313.
8! Grocers Supply Co, v. Sharp, 978 S.W.2d 638 (Tex. App—Austin 1998, pet. denied).
 Jd. at 642,
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The facts in Grocer Supply are not precedent for the current case. In this case the TCEQ had

previously interpreted and enforced §11.31 according to its plain meaning. The Executive-

Director is now attempting to change that interpretation, inconsistent with the plain meaning of
the statute and without complying with the Texas Administrative Procedures Act. Grocers
- Supply no longer has any precedential value on the point that an agency can change a policy
interpretation of general appllcablhty without promulgating a rule, because it is in direct
opposition to the more recent opinion of Combs vs. Entertainment Publications,’® which
definitively holds that a change in a policy interpretation meeting the standards of a rule must to
be promulgated under the Texas Administrative Procedures Act. Further, thie conclusion of the
Grocer Supply Court offers some insight into agency attempts to avoid established rulemaking
procedures;

“In resolving the claims of Grocérs Supply in favor of the Comptroller, we should
“not be construed as endorsing or approving the manner in which the Comptroller
has dealt with exemption requests such as that of Grocers Supply The record
before us does not reflect why the Comptroller from time to time varied his
position, particularly in light of the supreme court's straightforward
pronouncement of legjslative intent. These actions do not foster the confidence
and certalnty m government upon which the people of this State are entitled to
rely.”®

None of the cases cited by the Executive Director or OPIC in their equal and uniform tax
arguments involve property taxes. Instead, they deal with changes: {(a) from an agency position
found by a court to be inconsistent with a statute or binding Texas Supreme Court precedent (b)
to an agency interpretation found by the court to be consistent with a statute or other binding
precedent. The exact opposite pattern is in play here where there is a proposed agency change
from a position consistent with a statutory directive to one patently inconsistent with.it. If
sustained, the divergent property tax impact violates equal and uniform taxation.

The Texas Constitution’s equal and uniform tax® mandate requires that all persons falling within
the same class be taxed alike.®® We are-fortunate to have a contemporaneous description of the
hxstory and scope of the equal and uniform tax mandate as reported by the Texas Supreme
Court” In I Re Nestle, the Court reviewed statutory distinctions drawn between different
taxpayers under the Texas franchise tax and confirmed that the Texas legislature may make
distinctions between taxpayers but that such distinction must be supported by more than mere
rational classification.®® And, while the Texas Legislature has broad authority to “pursue pohcy
goals through tex legislation”® it must do so only with respect to “goals related to the taxation’

% Combs v. Entertainment Publications, Inc., 292 S.W.3d 712 (Tex. App.—Austin 2009, xe pet.).
“ Grocers Supply, 978 S W.2d at 645..
% Set TEX. CONST. art. I, § 3; U.S. CONST. amend. XIV, § 1. .
5. Id; citing Sharp v. Caterpillar, Inc., 932 8.W.2d 230, 240 (Tex. App.—Austin 1996, writ denied) {citing Hurt v.
Cooper, 110 5.W.2d 896, 901 (Tex. 1937)). ,
7 In Re Nestle USA, Inc., Cause No. 12-0518 (Tex. Oct. 19, 2612).
®1d at 19.
®Id at20.
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and “must attempt to group similar things and differentiate dissimilar things."™ The Nestle
decision makes it clear that the equal and uniform tax mandate is more strict with respect to
property taxes: “[t]he Legislature’s authority to make classifications in levying occupation, use

and sales taxes unquestionably is broader than its authority to do so with respect to ad valorem
taxes.”

If the Executive Director could sustain its incorrect new interpretation of §11.31, then it would
violate the equal and uniform tax mandate as set forth in the Nestle decision, because there is no
reasonable or even rational distinction between HRSGs the TCEQ has authorized 100% property

tax exemptions for and the HRSGs the Executive Director now proposes to issue negative use
determinations. ‘ '

In Calvert v. McLemore, the Texas Supreme Court reasoned as follows:

“The couwrts can only interfere . . . when it is made clearly to appear that an
attempted classification has no reasonable basis in the nature of the businesses
classified, and that the law operates unequally upon subjects between which there
is no real difference 1o justify the separate treatment of them undertaken by the
Legislature . . . . The statute is plainly a revenue measure. It does not relate in
any way to the public safety, morals, convenience or general welfare . . . .
[Alnyone who exhibits a motion picture or play at a place other than a fixed and
regularly established motion picture theater must pay a tax. Another person who
exhibits the same picture or play to a similar audience in an adjoining building of
the same construction escapes payment of the tax merely because he regularly
shows motion pictures in that building. The discrimination is too plain to admit

of argument, and we agree with the trial court that [the law] is
unconstitutional.”’!

Applying McLemore's analysis to this case, there is no reasonable or rational basis for the
discrimination proposed. The Executive Director’s position operates unequally upon subjects
between which there is no real difference to justify separate treatment by the legislature. The
distinction does not relate in any way to the public safety, morals, convenience or general
welfare, and are void under the equal and uniform tax provisions of the Texas Constitution.

VH. Conclusion

The arguments made by the Executive Director, OPIC, and the Appraisal District are based on
“misapplications of the controlling statute, policy concerns outside of the Agency’s purview, and
inadequate technical review, Texas Tax Code §11.31 provides a straightforward roadmap for
how the TCEQ must process, evaluate, and resolve applications for use determinations. This
process expressly contemplates that the pollution control aspects of “devices and methods” may
also have productive value and instructs the TCEQ, not to dismiss applications with negative use
determinations, but instead to acknowledge the legislatively-established pollution control
benefits of items on the 11.31(k) list and then develop a fult or partial positive use determination

70
Id. :
! Catvertv. McLemore, 358 S.W.2d at 552 (Tex. 1962) (emphasis added).
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after factoring in the concurrent pollution: control and preduction benefits of the equipment in
question,

In the instant case, the Execuiive Director and the General Counsel did not follow the procedural
requirements for processing these applications as laid out in §11.31 and failed to apply a
consistent approach for all similarly situated applications. Again, the question on appeal is not.
whether 100% or another specific percentage is appropriate - the Commissioners need only
evaluate whether any percentage above zero is appropriate and, if so, a remand is required. As
set forth fully above, the express language of the statute demands that a percentage above zero be
recognized so the only legally valid outcome is for the Commission to put things back on the
right track by remanding the applications to the Executive Director to determine what percentage
of a positive use determination is appropriate. The Executive Director has the staff expertise and
tools to do this job. All that we ask that they be instructed to do that job.

Michgel J. Nasi N
State Bar No. 00791335
Steve Moore

State Bar No. 14377320
Benjamin Rhem

State Bar No. 24065967

JACKSON WALKER L.L.P.

100 Congress Avenue, Suite 1100
Austin, Texas 78701
512-236-2200

512-236-2002 (Facsimile)

mupasi@jw.com

ATTORNEYS FOR
COTTONWOOD ENERGY COMPANY LP

CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of October, 2012,
foregoing was filed with the TCEQ Office of the Chief Clerk
or U.S, First Class Mail to the attached mailing list. -
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Application Review Suminary

Application Number: 15505

Company: Cottonwood Energy, Company, LP
Facllity: Cottonwood Energy Conter
County: Newton

CTien 101

Hstimated Cost of Property; $26,048,320.00
Project Reviewer: Ronald Hatlett

Description of Property and Environmental Benefit

This project installed a heat recovery steam generator and dedieated ancillary systems. The equipment

allows the facility to generate more electricity per unit of fuel burned. However, the equipment does not
result in an actual reduction of emissions at the facility, ¥

Rule Citation(s)

40 CFR 60.44Da; Standards of Performance for Flectrio Utility Steart Cenerating Units for Which
Comnstruction is Commenced After Septemnber 18, 1978; Standard for nitrogen oxides (NOX). This
regulation does not require the installation of heat recovery steam generators, The applicant gtates that
the use of this equipment allows the facility to meet Best Available Control Technology emission
limitations established in their Federal Operating Permit, Neither of these are appropriate citations,

Final Determination

N *
A negative determination for the heat xecovery steam genorator and its dedicated ancillary equipment are
used for production not pollution control and therefore not eligible for tax relief, Further, the cfted
regulations do not require installation of the heat recovery steam generator.

Administrative Review

Administrative Revlew Chranolo zy

Recejved Date: 07/05/2011
Date Application Was Declared Administratively Complete; 07/13 /2011

Feg Information
Application Fee Patd: Yes

Fee Receipt Number; R128508
Does Applicant Have Past Due Foes: No

Technieal Review
" i eview Chronolo

Technical Review Start Date: 11/14/2011
Techuical Review Completion Date: 07/ 05/2012

Gt Y~ 2l | el yp

Project Reviewer " Date | Warle Légc{gr Date
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Application Review Summary

Application Number: 16412 :
Company: Cottonwood Energy Compnay, LP
Facility: Cottonwood Energy Center
Cotnty: Newton _

Tler; 11T :
Estimated Cost of Property: $6 0,584,465.00
Profect Reviewer: Ronald Hatlett
Deseription of Property

Unit 2 heat recovery steam generator and dedicated ancillary system,

Tier 111 Partial Percentage: 42.99%

Environmental Benefit
- Use of this equipment improves the thermal efficiency of the plant,

Rude Citation(s)

The applicant cites 40 Code of Federal Regulations (CFR) §60.44Da(a) ~ Standard for nitrogen-

- oxldes (NOx) for Electric Utility Steam Generating Units for Which Construction is Commenced After
September 18, 1978, This citatlon establishes NOx emission standards for certain power plants, In
addition, the applicant cites 30 Texas Administrative Code §122.143(4). This citation requives the
permit holder to comply with all terms and eonditions codified in the permit, Neither citation requires
the installation of heat tecovery steam generators and dedicated ancillary systems.

Final Determination

A. Degative determination for the heat recovery steam generator and associated dedicated ancillary
equipment, '

Adminigtrative Review

Administrative Review Chronology

Applic&ﬁon Reeetved: 12/02/11

Application Administrative Review Start: 04/19/12
Application Administrative Review Complete: 04/ 19/12

Fee Information
Application Fee Pzid: $2,500.00

Fee Receipt Number(s): '
R211805 '

Does Applicant Have Past Due Fees: No.
Technical Review

Technical Review Chronology

Application Technical Review Started: 07/06/12
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© Application Number16412

Page 2

Application Technical Review Complete; 07/06/12
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Project Reviawer Date
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Application Review Summary

Axpplication Number: 16411

Company: Cottortwood Energy Compnay, LP
Facility: Cottonwood Energy Center
County: Newton

Tier; 111

Estimated Cost of Property: $26,043,320.00
- Project Reviewer! Ronald Hatlett

Description of Property
Unit 3 heat recovery steam generator and dedieated encillary system..

Lier IIT Partial Percentage: 42.99%

Environmental Benefit |
Use of this equipment improves the thermal efficlency of the plant,

Rule Citation{s)

The applicant cites 40 Code of Federal Regulations (CFR) §60.44Da(a) — Standard for nitrogen
oxides (NOx) for Electric Utility Steam Generating Units for Which Construction is Commenced After
Septermber 18, 1978, This citation establishes NOx emission standards for certain power plants. In
addition, the applicant cites 30 Texas Administrative Code §122,143(4). This citation requires the
permit holder to comply with all terms and conditions codified in the permit, Neither citation requdres
the installation of heat recovery steam generators and dedicated ancillary systems, ' -

Final Determination

A. negative determination for the heat tecovery steam generator and associated dedicated ancillary
equipment, '

Administrative Review
inigtrative Review Chronolo

Application Recsived: 12/02/11
Application Administrative Review Start: 04/19/12
Application Administrative Review Complete: 04/19/12

Fee Information
Application Fee Paid: $2,500.00

Fee Receipt Number(s):
R211804

Does Applicant Have Past Due Fees: No.

Technical Review

Technical Review Chronology

Application Technical Review Started: 07/06 /12
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Application Review Summary

Applcation Number; 16410

Company: Cottonwood Energy Compnay, LP

Facility: Cottonwood Energy Center

County: Newlon

Tier; 1T

‘Estimated Cost of Property: $60,584,645.00

Project Reviewer: Ronald Hatlett

Descripton of Property

Unit 4 heat recovery steam generator end dedicated ancillary system.

Tier IIT Partia] Percentage: 42.90%

Environmental Benefit
Usse of this equipment improves the thermal efficiency of the plant,

Rule Citation(s)

The applicant cites 46 Code of Federal Regnlations (CFR) §60.44Da(a) — Standard for nitrogen
oxides (NOx) for Xlectric Utility Steam Generating Units for Which Construetion is Commenced Aftex
Septernber 18, 1978, This citation establishes NOx emission standards for certain power planis, In
addition, the applicant cites 30 Texas Administrative Code §122.145(4). This citation requires the
permit holder to comply with all terms and conditions codified in the permit, Neither cHation requires
the installation of heat recovery steam generators and dedicated ancillary systems.

Final Determination
A negative determination for the heat recovery steam generator and associated dedicated ancillary
equipment, :

Administrative Review
Administrative Review Chronology
Application Received: 12/02/11

' Application Administrative Review Start: 04/19/12
Application Administrative Review Complete: 04/19/12

Fee Information
Application Fee Paid: $2,500.00

Fee Receipt Number(s):

R211803
Does Applicant Have Past Due Fees: No.
Technical Review

Technical Review Chronology

Application Technical Review Started: 07/06/12
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Application Nuwiber 16410
Page 2

Application Technical Review Complete: 07/06/12
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

NS

N % WASHINGTON, D.C. 20460
q’t‘.‘. antd\{f . AUG ~5 2004
. OFFICE OF
e AIR AND RADIATION
MEMORANDUM

SUBJECT:  Guidance on SIF Credits for Emission Reductions from Electric-Sector Energy
Efficiency and Renewe?;lc Energy Measures '

FROM: Brian McLean, Dire‘c't:{l’e ' Mw;\/ﬁ-ﬁ M

Offite of AtmospHeric Programs 7
s

7
Steve Page, Director \.~ %F g
Office of Air Quaﬁty}?ianning Sl dards
4

TO: Regional Air Division Directors

Attached is a final document that provides guidance to States and local areas on
quantifying and including emission reductions from energy efficiency and renewable energy
measures in State Implementation Plans (SIPs). The guidance has been developed Jointly by the

Office of Air Quality Planning and Standards (OAQPS) and the Office of Atmospheric Programs
(OAP).

Energy efficiency and renewable energy measures have many benefits. Energy efficiency
measures reduce electricity consumption and renewable energy can supply energy from non- or
less- polluting sources. These measures can save money, have other economic benefits, reduce
dependence on foreign sources of fuel, increase the reliability of the electricity grid, enhance
energy security, and, most importantly for air quality purposes, reduce air emissions from electric
generating power plants. Energy efficiency and renewable energy inherently prevent pollution
from occurring, Additionally, in many areas, the peak demand for electricity frequently
coincides with periods of poor air quality. It is therefore desirable to encourage and reward
greater application of energy efficiency and renewable energy measures and incorporate the
emission reductions that these measures will accrue into the air quality planning process,

Please distribute this guidance to your state and local air pollution control agencies,
interested members of the regulated community and the public. An electronic version of this
final guidance can be found at http://www.epa.govitin/oarpg under “Recent Additions.” If your
staff have any questions regarding this guidance please have them contact Art Diem of QAP at
(202) 343-9340 or David Selomon of OAQPS at (919) 541-5375.

Attachment

Internat Addrass {URL) » htip:thwww.apa.gov ]
Recycled/Recyclable + Printed with Vegatable Dl Basad Inks on Recycled Paper (Minlmum 50% Postconsumar cantant}
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TAX EXEMPTION PROGRAM

Ohio Revised Code (ORC) Sections §709.20 through 5709.27

5709.20 Definitions

5709.201 Continuing validity of cerlificates; transfer of pending applications.
5709.21 Certification procedure

5709.211 Opinion of EPA director or development director to be obtained prior to issuance of certificate.
5709.212. Application fee.

5§709.22 Powers and duties of tax commissioner

5709.23 Notice to applicant and county auditor

5709.24 Appeal

5709.25 Exemption of pollution control faciiities

5709.26 Liability in case of fraud

5709.27 Exemption certificate transfer

§ 5709.20 Definitions.

{A) "Air contaminant” means particutate matier, dust, fumes..gas, mist, smoke, vapor, or odorous
substances, or any combination theredf.

{B) "Air pollution control facility" means any property designed, constructed, or installed for the primary
purpose of eliminating or reducing the emission of, or ground. level concentration of, air contaminants
generated at an industrial or commercial plant or site that renders air harmful or inimical to the public
health or to property within this state, or such property installed on or after November 1, 1893, af a
petroleumn refinety for the primary purpose of eliminating or reducing substances within fuel that otherwise
would create the emission of air contaminants upon the combustion of fuel.

{C) "Energy conversion™ means the conversion of fuel or power usage and consumption from natural gas
to an alternate fuel or power source other than propane, butane, naphtha, or fuel oil; or the conversion of

fuel or power usage and consumption from fuel off to an altemate fuel or power saurce other than natural
gas, propane, butane, or naphtha,

(D) "Energy conversion facility" means any additional property or equipment designed constructed, or
. installed after December 31, 1974, for use at an industrial or commercial plant or site for the primary
purpose of energy conversion. .

(E) i"ExemEt faciity" M’neans any of the facilities ‘defined in division (B), (DY, (F), {I), or (L} of this
i

section for which an exempt facllity certificate is issued pursuant to section 5709. or for which a
certificate remains valid under section 5709.201 {5709.20.1] of the Revised Code.

(F) "Noise pollution control facility" means any property desighed, constructed, or installed for use at an
industrial or commercial plant or site for the primary purpose of eliminating or reducing, at that plant or
site, the emission of sound which is harmful or inlmical to persons or property, or materially reduces the
quality of the environment, as shall be determined by the direcior of environmental protection within such
standards for noise pollution controt facllities and standards for environmental noise necessary to protect
public health and welfare as may be promulgated by the United States environmental protection agency.
In the absence of such United States environmental protection agency standards, the determination shall

be made in accordance with generally accepted current standards of good engineering practice in
environmental noise control.




(G) "Solid waste" means such unwanted residual solid or semi-solid material as results from industrial
operations, including those of public utility companies, and commercial, distribution, research, agricuftural,
and community operations, including garbage, combustible or noncombustible, street dirt, and debris.

(H) "Solid waste energy conversion" means the conversmn of solid waste into energy and the utilization of
such energy for some useful purpose.

(1) "Solid waste energy conversion facility" means any property or equipment designed, constructed, or
installed after December 31, 1974, for use at an industrial or a commercial plant or site for the primary
purpose of solid waste energy conversion.

\(J) "Thermal efficiency |murovemen|‘_]means the recovery and use of waste heat or waste steam.

prodiced Incidental to electric power generation, industrial process heat generation, lighting, refngeratlon
or space heating.

{K) "Thermal efficiency im facility” Ineans any property or equipment designed, constructed, or
mstalled aiter December 31, 1974, for use at an industrial or a cammercial plant or site for the primary
purpose of thermal efficiency Improvement.

" (L) “Industrial water pollution control facility" means any property designed, constructed, or installed for
the primary purpose of collecting or conducting industrial waste to a point of disposal or treatment]
redtcing, controlling, or eliminating water pollution caused by industrial waste; or reducing, controlling, or
eliminating the discharge into.a disposal system of industrial waste or what would be industrial waste if
discharged into the waters of this state. This division applies only to property related to an industrial water
poliution control facility placed into operation or initially capable of operation after December 31, 1965,
and installed pursuant to the approval of the environmental protection agency or any other govemmental
agency having authority to approve the installation of industrial water pollution control facilities. The
definitions in section 6111 .01 of the Revised Code, as applicable, apply to the terms used in this division.

(M) Property designed, constructed, installed, used, of placed in operation primarily for the safety, health,
protection, or benefit, or any combination thereof, of personnel of a business, or primarily for a business's
own benefit, is not an “exempt fac:lity

HISTORY: 130 v 1304 {Eff 10-14-63); 133 v S 168 (Eﬂ' 10-2-88); 135 v H 621 (Eff 11-22-73); 136 v §
498, Eff 1-17-77; 150 v H 95, § 1, eff. 6-26-03.

§ 5709.201. Continuing validity of certificates; transfer of pending applications.

{A) Except as provided In divisions (C)(4)(a) and (c) of section 5709.22 and division (F) of section
5709.25 of the Revised Code, a certificate issued under section 5709.21, 5709.31, 5709.46, or 6111.31 of
the Revised Code that was valid and in effect on the effective date of this section shall continue in effect
subject to the law as it existed before that effective date. Division (C){4)(b) of section 5708.22 of the
Revised Code does not apply to any certificate issued by the tax commissioner before July 1, 2003. '

(B) Any applications pending on the effective date of this section for which a cerfificate had not been
issued on or before that effective date under section 6111.31 of the Revised Code shall be transferred to
the tax commissioner for further administering. Sections 5708.20 to 5709.27 of the Revised Code apply {o
such pending applications, excluding the requirement of section 5709.212 {5709.21.2] of the Rev:sed
Code that appllcarlts must pay the fee,

(C) For applications pending on the effective date of this section, division (D) of section 5708.25 of the
Revised Code allowing the commissioner to assess any additional tax notwithstanding any other time




limitations imposed by law on the denied portion of the applicant's clalm applies only to tax periods that
would otherwise be open to assessment on that effective date.

HISTORY: 150 v H 95, § 1, eff. 6-26-03,

]
" 3ack to Top

\ §5709.21 Certification procedure. \

{A) As used in this section:

{1) "Exclusive property" means real and personal properly that is installed, used, and necessary for the
operation of an exempt facility, and that is not auxiliary property unless the auxiliary property exempt cost
equals or exceeds eighty-five per cent of the total cost of the property.

(2} "Auxiliary property” means personal property installed, used, and necessary for the operation of an
exempt facility that is also used in other operations of the business other than an exempt facility purpose
described in section 5709.20 of the Revised Code. "Auxiliary property” does not include property with an
auxiliary property exempt cost that is less than or equal to fifteen per cent of the total cost of such
property.

(3) "Auxiliary property exempt cost" means the cost of auxiliary proparty calculated as follows:

{a) If the auxiliary property is used for an exempt facility purpose for discrete periods of time, the exempt
cost shall be determined by the ratio of time the auxiliary property is in use in such exemgt capacity to the
totat time it Is in use. Division (A){3){a) of this section does not apply if the property is concurrently used
for an exempt facllity purpose and a nonexempt facility purpose.

{b) The applicant has the burden of proving the exempt cost of all auxlhary property not described in
division (A)(3)(a) of this section.

{c) Any cost related to an expansion of the commercial or industrial site that is not related to the operation

of the exemnpt facility shall not be included as an auxiliary exempt cost under division (A)(3) of this section.

{B) Application for an exempt facility certificate shall be filed with the tax commissioner in such manner
and in such form as prescribed by the tax commissioner . The application shall contain plans and
specifications of the propetty, including all materials incorporated or to be incorporated therein and their
associated costs, and a descriptive [ist of all eqmpment acquired or to be acquired by the applicant for the
exempt facility and its associated cost. If the cornmissioner finds that the property was designed primarily
as an exempt facility and is suitable and reasonably adequate for such purpose and is intended for such
purpose, the commissioner shall enter a finding and issue a certificate to that effect. The effective date of
the cedificate shall be the date the application was made for such cedificate or the date of the
construction of the facility, whichever is earlier .

Nothing in this section shall be construed to extend the time period to file, to keep the time period to file
open, or supersede the requirement of filing a tax refund or other tax reduction request in the manner and
within the time prescribed by law.

(C) (1) Except as provided in division (C)(2) of this section, the certificate shall permit tax exernption
pursuant to section 5709.25 of the Revised Code only for that portion of such exempt facility that is

exclusive property used for a purpose enumerated in section 5709.20 of the Revised Code. , o o
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AFFIDAVIT OF ROBERT ROLAND

STATE OF LOUISIANA §

PARISH OF POINTE COUPEE §

BEFORE ME, the undersigned authority, on this day personally appeared Robert Roland,
known to me as that person, and after being duly sworn, stated under oath the following:

1. “My name is Robert Roland. I am over twenty-one (21) years of age, am fully
competent to testify and unless expressly stated otherwise, I have personal knowledge of all facts
stated herein, and all such facts are to the best of my knowledge true and gorrect.

2. I am employed as the curmrent Manager, Regional Engineering, and waf; Asset
Mueanager over the Cottonwood Energy Center (the “Faéility”) at the time the Tier HI Use
Determination Applications were filed, a.position I had held since 2009, and in that capacity I am
familiar with the information described below.

3. The Facility is a 1260MW combined cycle facility, utilizing 4 Heat Recovery

Steam Generators (“HRSGs™) in the production of elcctricify and located in Newton County,

-

Texas.

4, I have provided technical information in suppozt of the Tier Il Use Determination
Applications; No. 15505, No. 16412, Nd. 16411 aﬁd‘ No. 16410 (the “Application™)(attached
hereto as Attachménts "A, B, C and D") prepared and submitted to the TCEQ on July 5, 2011
(first application) and on December 2, 2011 (2nd, 3rd and 4th applications, respectively).

5. Based on my indusiry experience and knowledge of the Facility, the prevention of
air emissions, as described in the application, are in conformance with the expected capabilities

and historical performance of the Facility,




6. FURTHER AFFIANT SAYETHNOT.”

[t /%/

Robert Roland

BEFORE ME, the uudermgned authority, on fhis the 29* day of October 2012, personally
appeared Robert Roland, who being duly sworn on his oath deposed and said that he has read
the foregoing and that every factual statement made therein is within his knowledge and is true

and correct.

tary Public in and for the State of Lomsmna
My Commission is for life -




DUFF&PHELPS

TCEQ Castiors Offco - MC-214. . - June 30,2041 -
Building A e ' S

12100 Park 35 Clrcla
Austin, TX 18753

Re:  Application for Use Determination for Air Pallution Control Property Located &t .
Coltonwood Energy Center in Newton County, Texas

Enclosed please find ona applicaiion {the 'App!rcatlon') for pmpar!y tax examption for Air
__ Pollution Cantrol Pfoparty located at Cnttonwood Energy Centnr (the "Fac:l‘ty") inﬂl_\!gwl_pn County
' Texas. A oopy ; of the Appllcahon s been provided for the appra:sal distnct

Pursuant to Tttle 30 of Chapter 17 of ths Texas Admtmstraﬂve Cude the Applicaﬂon has baem
prepared using the Texas Commassxon on Environmental Quality {‘'TCEQ™) Application for Use
Determination for Poliution Control Property. Tha enclosed application is a Tier Il Application,
Submisslon of this Appllmhon is required a8 a process step in the TCEQ's poliution control.
cartification process for tax exemption of certain assets used It pollution coritrol capacities wrlhin
the Facility. As ocuflined by the application. Instructioris, the fee for this Tler Hl Application ja
$2.500. Please find enclosed a check for the $2,500 Tier 11l Application Fee.

The Application can be summarized as follows:

Proparty =~ © ° *- - - Descdption . - .o " Estimated Cost
. Unit 1 Heat Recavery Staam Generator (‘HRSG')
Tier I and Dedlcated Ancillary Systems - ¥ 26,043,320

Please send one copy of the complefed pmpéﬁy tax eiémpﬁon Use Determination to the
following address: .

Mr. Grag Maxim -
Duff & Phelps LLC
919 Congress Avenue, Sujte 1450 -
"Austin, TX 87801

Dinra Phaips, LG - T #1 612671 6560 aragory maxim@outtsndphelpn.com
919 Congrass Ayarn P+ 612351 7914 warw.clfardphelpe.com.
Suite 1450 ‘

Austi, TXTITON |




TCEQ Cashler's Offica
June 30, 2011
Page 2 of 2

If you have any-questions regarding the Application or the information supplied within the
Application, please contact me, Greg Maxim, Director, Duff & Phelps LLC, at {512) 671-5580 or
by a-rmail at gregory.maxim@duffandphelps.com.

Very truly yours,

ISSal

Gregory Maxim
Director
Specialty Tax

Enclosures,

e .,Ms..lia_thryr'm.Tronsbm Macglocea. . (DuRf & Phefp.s. L.ey .




Texas Commlssmn on Enwronmental Qual:ty

Use Determmat;on for Pollution Control Property
: ~Application

A person seeking a use detennmanon must complete this application form, For assistancein

. completing the application form please refer to the Instructions Jor Use Determination for

. Pollution Control Property Application Form TCEQ-00611, as well as the rules governing the -
Tax Relief Program in Title 30 Texas Administrative Code Chapter 17 (30 TAC 17). Information -

relating to completing this application form is also available in the TCEQ regulatory guidancs

document, Property-Tax Exemptions for Pollution Control Property, RG~461 For additional
assistance, please call the Tax Relief Program at 512-239- 4900.

You must supply mfomationfor each field qf this application form unless a
otherwise noted., _
~ Section 1. 'Eli'giﬁilit'?

1. Iathe property/equipment subject to any lease, lease-to-own agreem ent, or ermronmental
w ... incentivegrant? _Yes () No_ .

2., Is the property/ eqmpment used solely to manufacture or pmduce a product or prowde a
service that prevents, monitors, conn'ols or reduces air, wateror lami pollution?

Yes l:] No [

3. Wasthe pmperty/ equipment acquu'ed constructed, msta]led, or replaced before January 1,
19947 Yes [] ﬁ

. If the answer to any of these questlons is ’Yes then the property/equipment ig not ahgxb'le for a
tax exemption under this program.

Section. 2. General _Info‘rma‘tioh e
I. What is the type of ownership of this facility?

Corporation [} - -  Partnership [] . Uﬁlxty []

Sole. Proprietor D : " Limited Partner (- . . Other' Limitedldabﬂ:ty
2. Sizeof Company: Number of Employceé . ‘

1to99 s00te999 [0 .~ - . 2,000t04,999 [

100 to 499 [ 1,000 to 1,999 [} 5,000 or more []

3. Business Descnpnon- [Bneﬂy describe the type of business or activity at the facﬂﬂy)
Natural Gas—Flred Electric Power Generation,

4. Provide the North American Industry Classification System (NAICS] sm«dlglt code for this
facility. 221122 - Elecmc Power Generatmn, foss:l fuel: -

Ve Determination for Potlution Contm] PmpertyAppllmﬂon-Furm TCEQ—ooﬁu
Effective December 2010 . _
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Section 3. Type of Apphcatlon and Fee
1. Select only one:
Tier 1 - Fee: $150 [] - Ter I - Fee: $1,000 ['_'] Tier 111 — Feé: $2,500 X

2, Payment Information:

Check/Money Order/Electronic Payment Rece1pt Numher
Payment Type: Check

Payment Amount: $2,500

Name on payment: Duff & Phelps

Total Amount: $2,500 -

NOTE: Enclose a check, money order fto the TCEQ, or a copy of the ePay receipt
along with the apphcatwn to cover the reqmredfee. .
.Section 4. Property/ Equmment Owner Informatlon
Company Name of Owner: Cottonwood Energy Company LP Ce e o
Mailing Addreas 976 County Road 4213 :
iy, State, Zip: Deweyville TX77634
CustomerNumber(CN) @502765687'
Regulated Entity Number (RN): RN1o0226109
Is this property/equipment owned by the CN listed in Quesnon 4? Yes @ No [:[
If the answer is ‘No,’ please explain: N/A ) .
7. Is this property/equipment leaséd from-a third party? Yes [} ijlo DT
If the answer is Yes,’ please explmn N/A -
8. Is this pmperty/eqmpment operated by the RN listed in Questlon 5? Yes (X' No D
If the answer is ‘No,’ pIease explain: N/A :

I I S o e

Sectian 5. Name of Property/ Equnpment Operator (xf
different from.Qwner). :
Company Name: N/A

Mailing Address: N/A

City, State, Zip: NfA -

CustomerNumber (CN): N/A

Regulated Entity Number (RN): N/A

Ll‘l-hl.p.‘l!\}»—
b v SLa &

Sect:on 6. Physical Location of Property/ Eqmpment
(. Nare of Faeility or Unit where the property/equipment is physxca]]y located:
Cottonwood Energy Center :
‘ 2. Type of Mg, Pmcess or Service; Natural Gas~F1red Electnc Power Generation

Use Determination for PoIluﬁtm Control Pmprpplimﬁon—an TCEQ-00611, - . .
Effeciive December 2010 ' . Pageaof7




3. Street Address: 976 County Road 4213
4. City, State, Zip: Deweyville, X 77614

Sectlon 7. Appralsal District with Taxmg Authcmty
1. Appraisal District: Newton County
2, DmmctAccount Number(s) 9900015~ 0805153

Section 8. Contact Name

. Compariy Name: Duff & Phelps LLC

First Name of Contact: Creg

Last Name of Contaét " Maxim

Salutation: Mr. B Mrs. []. Ms. I:] Dr D Other
Title: Director

Mailing Addréss: 9i Congréss Avenue, Suife 1450 -
7 Clty, State, Zip: Austin, TX.-78701 _

- -—8:—Phone-Number/Fax Number: (F)- 512—671-5580- (F) 512—351—7911 ----- -
9. Email Address: Gregory. ma:nm@duffandphelps com
10. Tracking Number (optmnal) CC-2011-48

[ i o

Section 9. Property/ Equipment Descrlptlon, Apphcable Rule,

and Environimental Benefit

For each plece, or each category, of pollutlon control property/ equ:pment for which a use
determination is being sought, answer the following questions. .

Attach additional response sheets to the appﬁcaaon Jor each plece of integrated pollutwn control

property/equipment {f a use determmanon is being sought for more than one (1) piece.

General Informatmn

- 1. "Name the property/eqmpment

Unit 1 Heat Recovery Steam Generator (“I-IRSG") and Dedicated Anm]lary
Systems

2. Isthe property/equipment used 100% as pollution control eqmpmant? Yes [0 No X

If the answer 13 “Yés," explain how it was determined that the equtpment {s used 100% for
pollution control: N/A. See Calculation of Peréentage of pollutmn control Properly in
attactied Cost Analysis Procedure (“CAP") Model. :

3. Does the property/equipment generate a Marketahle Product? Yes K No I:]
" Ifthe answer is ‘Yes,’ describe the marketable product: Electricity
4, Whatis the appropriate Tier I Table or Exped:ted Review List number? ERL #8 .
5, Isthe pmperty/ equipment integrated poIlullon control equipment? Yes [X] No [:] .‘

Use Determinatioh for Pollution Control Pmparty Applica.tion—-Fonn 'YCEQ~00611 .
Effective Decembér 2010 , Page 5 of7




_If the answer is No;* sepdrate apphcanons must be filed for each piece of
property/eqitipment.

6 List apphcable permit numbex(s) for the property/ equipment. Title V- Operatmg Permit 02338

Incremental Cost Difference

7. 1s the Tier I Table percentage based on the mcremental cost difference? Yes' E No [] N/A =
If the answer is ‘Yes,’ answer the following questions:

8, What is the cost of the new piece of property/equipment? N/A

9. Whatis the cost of the comparable property/equipment? NA

10, How was the value of the comparable property/ equlpment calculated? N/A

Property/ Equnpment Descrlption _ :
11, Describe the property/equlpment {What i3 it? Where igit? How fgit used?)
Bdekground: Cottompood Energy Center .~ oo

The Cottonwood Energy Center (the “Facility”) is a natural gas-fired, combinc'd' cycle power
generating facility located in Deweyville, Newton County, Texas, Four GE 7-FA combustion
" turbires are routed to four Foster Wheeler heat vetovery steam getieratory (“HRSGS”), which
provide steam to four Alstom steam turbine-generator sets. The Facility hegan commercial
. operation in December 2003. It has a base load capacity of 1,260 MW.  The Facility serves
the SERC Rehablhty Corparation region. - .

Pollution Contral Property Descripum Cottonwoad Unit 1 HRSG

‘The pollution control property desctibed in this Applxcanon is the Unit 1 HRSG and dedxcated
ancillary system (the “PC Froperty”) mstallatxons. .

Cottonwood Unit 1 HRSG | -

The Facility consists of a cnmbmed—cycle gas turbine power plant with four (4) gas Combustion
Turbines (“CTs") each equipped with HRSGs angd dedicated ancillary systems necessary to
capture heat from the CTy' exhaust and convert it into electrical power,, The Unit 1 HRSG
captures and utilizes the waste heat of combustion from the Unit 1 CT exhaust gas and utilizes
this waste heat to produce-steam, which in turn powers a steam turbine-generator setto -
Efoduce electrie power at the Fac:hty in addition to the electnc power generated by the CT

one

THe Facility gains both production and pollution control beneﬁts from the subject PC Property.
First, the use of this waste heat of combustion by-the Unit 1 HRSG creates 4 thermal efficiency
benefit for the Facility. Specifically, the use of waste heat in (he Unit 1 CT exhaust gas results in
the conversion of approximately 50% of the chemical energy of the natural gas utilized at the
Facility into electricity (HHV basis), a gain over the CT's alone’s use of the fuel, Secondly, due
to this efficiency gain, the Facility is able to generate fewer emissions (particularly NOx
emissions) than a traditional power generation facility utilizing a single thermodynamic cycle,
and allowmg the subject PC Praperty to appear on the Eacpedttcd Review List,

" " Use Ditermination for Pollution Control Pmpnﬂy Apptlcaﬂun-—l?orm 'I‘CEQ—acﬁu
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The Figure below is representative of a stmplified combined-cydle plant process flow.

Coofing Towser ,.L__'

\_Heat Rccover

Steam Generalor

Gas Turbine |

- Electicty.

ﬁpmm o * Tobing

Infalce Air

Please see the Cost Analysis Procedure ("CAP") Model attached for the calenlation of the

percentage of the subject pollution control property eligible for property tax.exemption.
Applicable Rule

12, What adopted elmmnmental rule or regulahon is heing met by the constn_lchon or mstallauon '

of the property/ eqmpment? The citation must be to the subsection level.

The PC Property was installed to meet the reqmrmnents of 40 CFR Part 60.44da(2) “Standards o

for nitrogen oxides ("NOx™) for Flectric Utﬂlty bteam genemnng umts for New Source

-Performance Standards- ("NSPS")" -

As well, the PC Property allows emissions to meet or exceed Best Available Control Technology

emission Hmitations established in Federal Operatmg Permit #02338. Per 30 Texas

Administrative Code (“TAC") §122.143(4), the permit holder must cornply with all terms and
conditions codified in the permit dnd any provisional tering and condmons required to be -

included w1th the permit.

" Uka Deterxoination for Pulluﬁun Contml Pmperty Applimum—l’onn '!‘CEQ ooﬁu
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Environmental Benefit

13. What'is the anticipated environmental benefit related to the coustmetmn or umtallatmn of the
properwl eqmpment? ) .

The PC Property reduces the formatxon of and/or controls the emission of NO, and other air -
emissions associated with the combustion of natural gas used in combined cycle power
_ generation at the Facility.

Sectlon 10. Process Flow Dlagram (Optlonal)
Attach documentation to the application shomng a Process Flow Diagram for the
property/equipment.

Please see the sxmphﬁed Process Flow Dlagram above fqr a representahcm of the combined-cycle
- power plant, . _

‘Section 11. Partial- Use Percentage Calculation

This section must be completed fur all 'I‘Aer 11 applications. Attach documentation to the
application showing the calculations used to determme the partial-use percentage for the
property/equipment, )

Please see the attachment to this apphcahon for the Cost Analysxs Procedure (“CAP") Calculations.

Section 12. Property Categorles and Costs

List each piece of property/ equipment of integrated pollution ooutml property/ equlpment for
which a use determination is belng sought,

Tier 1 Table No. |-

N o A Use." Esﬁﬁlé.té&DoIlarr;‘
' Pmperly/EqulpmentName A orExpedited: - b5l C T e ¢ b F
Land: ‘
Property: Heat Reeovery Steam N/A | 42.99% | $ 60,584,465
Generdtor ("HRSG") and Dedicated . AU A
Anciltary Systems .. )
Property:
Property:
Total: | $ 26,¢ 043 320

Attach addmonal response sheets ta the apphcatwn if more than three (3) pleces.

NOTE: Separate apphcaﬁons must beﬁled_for each piece of nomntegrated pollutwn
control property/equipment.

Use Déterminaticii for Poltution Control Propesty Apphmtion—?om TCEQ*OGGu. .
Effective December 2010 . ) Page 6of 7




Section 13, Certification Signature
Must be stgned by cwner or designated representatwe :
By signing this apphcation I certify that I am duly authorized to subm:t this apphcatlon fonn to

the TCEQ and that the mfomatxon supphed here is true and accurate to. the best of my knowledge '

and belief, _ .
PrmtedName Greg Maxmm . - B . Dater 6/30/2011

i .
Signature: C\.‘qi::— IF—-—-_—'-S—
' ~J

Title: Director

Company Name: Duif & Phelps; LLC

Under Texas Penal Code 37.10, if ydu make a false statérﬁent on this application, you could

receive a jall term of up to one year anda ﬁne up to $2,000, ora pnson term of two to. 10 years
andaﬁneofupto$5,ooo e e .

TN

Use Detezmlnatiun for Pollutibn Control Property Apphcauon—?onn TCEQ—00611 .o :
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Cattonwood Enerqy Company, LP

Cost Anaiysis Procedure Madel

ATTACHMERNT A

Cottonwood Energy Company, LP

Tlor i Cost Analysis Procsdure ("CAP”) Caleulations

Taxpayer:
Flant:  Coltonwood Energy Center
Plant Sumimary:
Pfant Location: Newlon County, Texas
Profect;
Date; June 30, 2011
Rev; 7

Lavelizad Cost of Energy ("LCOE") Modal™!

DUBRF& PHELPS

1,260 MW d9x4 Configuration Combined Cycle Power Flant {2003)

Formulas .

Capital Recovery Factor ("CRF") com ix(t )"
(a+p'-1

i s i f - CapHal e - Y- FIXed-O&M - - . e
LCOE = cost X  CRF ) " Costs f Fuel  Heat
Hours per - x Capacily , Cost Rate )
Year Factor '

Calculations . ..

Capital Recovery Factor 10.23% .

LCOE (S/&kwWh)} - $ 0.03079

m http:llwww.nreLQov!anatysisﬂcoe__documeniatfon.htm! o .
Nola: The Levelized Cost of Energy is a calculation developed by tha United States Department of Energy's
Natlonal Renewable Energy Lab to determine the cost of generating anergy (electrisity) using the desigh or

performance criteda for a specific power generation unit, The webs

of the model and iis development.-

Duff & Phelps 1 LCOE Caleutations

8302011

ite above gives a more detailed description
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Cottonwood Energy Company, LP Gost s Proccury Modat DUFF&PHELPS
ATTAGHMENT B B :
Elsetricity - PY Calcutations ‘
Ditference Pailod Interest Rate PV - Paricd . .
. 53,864,009 1 110§ 3,330,008 ) : S
$3,564,000 2 121 8 . 3028151 ' . !
$3,084,009 T3 1331 § - 2752802
3884090 4 14841 § 2502828
$3,864,089 - 5 151051 § 22807
3,564,000 8 L7154 8§ 12068208
53,864,000 7 1.8497171 § 1,800,262
$3.004,099 2 214358081 §- 1,708,328
$3.804,099 ¢ 2357947891 § 1,553,036
$3,884,000 10 250974248 § 1412889,
$3,684,008 11 Z2B53TIGI0E § 1,204,244 .
$3,04,009 12 a13s4zeart 8 1,187.458 g
53,664,058 13 3452279714 3 1,081,350
33,664,009 H 3797490338 § ‘884372
$3,664099 15 4177243169 § BY7156 -
" $3.664,099 1B . 4594972508 § 7415
3,084,089 17 5054470285 % 724922
$3,684,090 1B . EESOITMA S B5G0%0
$3,064,009 S 19 6.115506045 % 598,108 . .
$3,884,099 . W BTII499949 $ 544,646, ' . ’ - :
53,584,000 A TADDAGME 3 4963z - : A " i
3,604,000 TR BMTAN 3. 450120 ‘ : . . . S i
e —_—wn = -33‘554;0,99'_-.............. e o B:054302433 s.: .....mml_........___...._-. Cmrne s s e e D e e . -‘e.- R s I
’ $3,684,009 M 2849732676 §. - 372000 : ) ’
$3,684,080 35 1083470584 & 3an 182
53,664,080 % 151617684 5 . 307438
53,864,009 ¥ 1310900419 279488
“$38E4009 " B 1442009381 §° 0 254081
$2,884,09% 2 15883007 3 . 230903.
$3884009 - 0 . 1744040227 8 200084 .
NPVMP; o ) $ 34541046 o " -
N .
Duft & Phole ! Presect Vistuy Caloiilations . &a02011
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DUFF&PHELPS

TCEQ Cashipr's Office - MC-214
Buiding A -

12100 Park 35 Clrcie

Austin, TX 18753

Decernber 2, 2011

Re: Application for Use Determination for Alr Pallution Centrol Property Located at
Cottonwood Ensrgy Center In Newton Caunty, Texas

Enclosed please find one application (the "Application”} for property tax exemption for Alr
Pollution Control Property located at Cottonwood Energy Center (the "Facility™) in Newton County,
Texas. A copy of the Application has beaen provided for the appraisal district.

Pursuant o Title 30 of Chapter 17 of the Texas Administrative Code, the Application has baen
prepared using the Texas Commissfon on Environmental Quality ("TCEQ™) Application for Use
Determinalion for Poltution Contrel Proparty. The enclesed application is a Tlar {11 Appilcation,
Submission of this Application Is required as a process step in the TCEQ's pollution control
cerification process for tax exemption of certain assels used In pollution control capacities within
the Facility. As outlined by the application instructions, the fee for this Tier (Il Application is
$2.500. Please find enclosed a check for the $2,500 Tier #1 Application Fee.

The Application can he summarnzed as follows:

Property Description Estimated Cost
X Unit 2 Heat Recovery Steam Generator (*HRSG")
Tier il and Dedicated Anclifary Systems $26,043.320

Please send one copy of tha cdmpieted properiy tax exemption Use Determination to the
foliowing address;

Mr. Grag Maxim

Duff & Phelps LLC

919 Congress Avenue, Suite 1450
Austin, TX 87801

Dulf & Phelps, LG 1 +1 517 6715580 gregory.maxm@dulinndpheips com

919 Congress Avenue = +1 692351 7911 www. duiandpbelps.com
. Suite 1450 ’

Auslin, TX 786701




TYCEQ Cashier's Office
June 30, 20H
Page 2 of 2

if you have any questions regarding the Applicalion or Whe information supplied within the
Application, please contact me, Greg Maxim, Director, Duff & Phelps LLC, at (512) 671-5580 or
by e-mail at gregory.maxim@duffandphélps.com.

Very truly yours,

S—

Gregory Maxim
Director
Specially Tax

Enclosures

car Ms. Kathryn Transberg Maceiocca (Duff & Phalps, LLC)




Texas Commission on Environmental Quality

Use Determination for Pollution Control Property
: Application

A person seeking a use determination must complete this application form. For assistance in
completing the application form please refer to the Instructions for Use Determination Jor.
Pollution Control Property Application Form TCEQ-00611, s well as the rules governing the
Tax Relief Program in Title 30 Texas Administrative Code Chapter 17 (30 TAC 17). Information
relating to completing this application form is also available in the TCEQ regulatory guidance
document, Property-Tax Exemptions for Pollution Control Property, RG-¢61. For additional .
assistance, please call the Tax Relief Program at 512-239-4900. :

You must supply information for each field of this application form unless
otherwise noted. o '

Section 1, Eligibility

l. Isthe property/equipment subject to any lease, lease-to-own agreement, or environmental
incentive grant? Yes [ ] No X

2. Isthe property/equipment used solely to manufacture or produce a product or provide a
service that prevents, monitors, controls, or reduces air, water or land pollution?

Yes [] No [ .

3. 'Was the property/equipment acquired, constructed, installed, or replaced before January 1,
1994? Yes [] No ﬁ

If the answer to any of these questions is ‘Yes?, then the property/equipment is not eligible for a
tax exemption under this program.

Section 2. General Information
1. What is the type of ownership of this facility?

Corporation [] Partnership [[] Utility [}
Sole Proprietor {_] Limited Partner [] Other: Limited Liability

2. Size of Cornpany; Number of Employees

1tog9 [ 500t 999 [] . 2000104999 {]
100 to 499 [] 1,000 to 1,999 [ 5,000 or more []

3. Business Description: (Briefly describe the type of business or activity at the facility)
Nataral Gas-Fired Electrie Power Generation :

4. Provide the North American Industry Classification System (NAICS) six-digit code for this
facility. 221122 - Electric Power Generation, fossil fuel

Use Determination for Pollution Control Property Application—Form TCEQ-noénn

Effective December 2010 Page 10f7




Section 3. Type of Application and Fee
1. Select only one:
Tier I - Fee: $150 [ Tier 1T — Fee: $1,000 [ Tier Il — Fee: $2,500

2. Payment Information:

Check/Money Order/Electromc Payment Receipt Number:
Payment Type: Cheek 519

Payment Amount: $2,500

Name on payment: Duff & Phelps

Total Amount: $2,500

NOTE; Enclose a check, money order to the TCEQ, or a copy of the ePay receipt
along with the application to cover the required fee.
Sectlon 4. Property/Equipment Owner Info rmatton
Company Name of Owner: Cottonwood Energy Company LF
Mailing Address. 976 County Road 4213
City, State, Zip: Deweyville, TX 77614
Customer Number (CN): CN602765687
Regulated Entity Number (RN}:RN100226109
Is this property/equipment owned by the CN listed in Question'4? Yes B4 No []
If the answer is ‘No,” please explain: NfA
7. Is this property/equipment leased from a third party? Yes I:] No [
Ifthe answer is Yes,’ please explain: NfA
8. Isthis property/equipment operated by the RN listed in Questmn 57 Yes X No (O

F‘.‘-”:""E"’!":"‘
.

If the answer is ‘No,’ please explain: N/A

Section 5. Name of Property/ Equipment Operator (If
different from Owner)

Company Narme: N/A

Mailing Address: N/A

City, State, Zip: N/A

Customer Number (CN}: N/A

Repulated Entify Number (RN}:N/A

Section 6. Physical Location of Property/ Equipment

|. Name of Facility or Unit where the property/ equlpmeut is physically located:
Cottonwood Energy Center

2, Type of Mfg. Process or Servxce Natural Gas—Flred Electric Power Generation

:J'I-h:.nﬂl\.'l—-

Use Determination for Pollution Control Praperty Applieation—Form TCEQ-c0611
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3. Street Address: 976 County Road 4213
4. City, State, Zip: Deweyville, TX. 77614

Section 7. Appraisal District with Taxing Authority
1. Appraisal District: Newton County
2. District Account Number(s): 9900015-0805153

Section 8. Contact Name
I. Company Name: Duff & Phelps, LLC
First Name of Contact: Greg
" Last Name of Contact: Maxim
Salutation: Mr, BJ Mrs. [ Ms.[] br.'f{:] .QOther;
Title: Direetor '
Mailing Address: 919 Congress Avenue, Suite 1450
City, State, Zip: Austin, TX 78701
Phone Nurnber/Fax Number: (P) 512-671-5580; (F) 512-351-7911
Email Address: Gregory, maxim@duffandphelps.com

10. TrackmgNumber (optional): Cc-zaﬁ-rri{ 0z

Section 9. Property/Equipment Descriptlon, Applicable Rule,
and Environmental Benefit

For each piece, or each category, of pollution control property/equipment for which a use
determination is being sought, answer the following questions,

Attach additional response sheets to the application for each piece of mtegrated pollution control
property/equipment if a use determination is being sought for more than one (1) piece.

General Information
I. Name the property/equipment:

Unit 1 Heat Recovery Steam Generator ("'HRSG") and Dedmated Ancillary
Systems

2. Isthe property/equipment used 100% as pollution con’crol equipment? Yes [] No X

If the answer is "Yes,’ explain how it was determined that the equipment is used 100% for
pollution control:  N/A. See Caleulation of Percentage of pollutlon control Property in
attached Cost Analysis Procedure (“CAP”) Model.

3. Doesthe pmperty/equlpment generate a Marketable Product? Yes No []
If the answer is'Yes,” describe the marketable product: Electricity
4. What is the appropriate Tier | Table or Expedited Review List number? ERL #8
5. Isthe property/equipment integrated pollution control equipment? Yes [ No [

Use Dcterminstiun for Pollution Contml Propecty Applieation-Form TCEQ-c0611

Effective December 2010 Pagezof7




If the answer is ‘No,’ separate applications must be filed for each piece of
property/equipment.

6. List applicable permit number(s) for the property/equipment: Title V Operating Permit 02338

Incremental Cost Difference

7. Isthe Tier I Table percentage based on the incremental cost difference? Yes 0] Ne ] N/ARG
If the answer is *Yes,’ answer the following questions:

8. What s the cost of the new pieee of property/equipment? N/A

9. What is the cost of the comparable property/equipment? N/A

. 10. How was the value of the comparable property/equipment calculated? N/A

Property/Equipment Description
[1. Describe the property/equipment, (What is it? Where is it? How is it used?)
Background: Cottorwood Energy Center

The Cottonwood Energy Center (the “Facility”) is a natural gas-fired, combined eycle power
generating facility located in Deweyville, Newton County, Texas. Four GE 7-FA combustion
turbines are routed to four Foster Wheeler heat recovery steam generators (“HRSGs"), which
provide steam to four Alstom steam turbine-generator sets. The Facility began commercial
operation in December 2003. It has a base load capacity of 1,260 MW.  The Pacility serves
the SERC Reliability Corporation region, ' o

Pollution Control Property Description — Cottomwood Unit 2 HRSG

The pollution control property deseribed in this Application is the Unit 2 HRSG and dedicated
ancillary system (the “PC Property”) installations. ,

+ Cottomwood Unit 2 HRSG

The Facility consists of a combined-cycle gas furbine power plant with four (4} gas Combustion
Turbines (“CI5") each equipped with HRSGs and dedicated ancillary systems necessary to
capture hieat from the CTs’ exhaust and convert it into electrical power, The Unit 2 HRSG
captures the waste heat of combustion from the Unit 2 CT exhaust gas and utilizes this waste
heat to produce steam, which in turn powers & steam turbine-generator set to produce electric
power at the Facility in addition to the electric power generated by the CT alone.

The Facility gains both production and pellution control benefits from the subject PC Property.

. First, the use of this waste heat of combustion by the Unit 2 HRSG creates a thermal efficiency
benefit for the Facility. Specifically, the use of waste heat in the Unit 2 CT exhaust gas results
in the conversion of approximately 50% of the chemical energy of the natural gas utilized at the
Facility into electricity (HHV basis), a gain over the use of the fuel by these CTs alone.
Secondly, due to this efficiency gain, the Facility is able to generate fewer emissions
(particularly NOx emissions) than a traditional power generation facility utilizing 2 single
thermodynamic cycle; thus supporting the subject PC Property’s inclusion on the Expedited
Review List,

Use Determination for Pollution: Control Property Applieation—Form ‘TCEQ-o0611
Effective December 2010 ) Page 4 of 7




The Figure below is representative of a simplified combined-cycle plant process flow.

Cooling Tower [
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Electicity

T Commpressor Turh\"u‘iﬁ

lrdake Air

Please see the Cost Analysis Procedure (“CAP"} Model attached for the calculation of the
percentage of the subjéct pollution control property eligible for property tax exemption.

Applicable Rule

12. What adopted environmental rule or regulatlon is being met by the constructlon or installation
of the property/equipment? The citation must be to the subsection level.

The PC Property was installed to meet the requirements of 40 CFR Part 60.44da(a) “Standards

for nitrogen oxides ("NOx”) for Electric Utility Steam generating units for New Source
Performance Standards (*“NSPS™)",

As well, the PC Property allows emissions to meet or exceed Best Available Control Technology
emission limitations established in Federal Operating Permit #02338. Per 30 Texas
Administrative Code (“TAC") §122,143(4), the permit holder must comply with all terms and

conditions codified in the permit and any provisional terms and conditions required to be’
included with the permit,

Use Determination for Pollution Contral Property Application~Form TCEQ-o0611

Effective Decetiber 210 Page 5of 7



Environmental Benefit

13, What is the anticipated environmental benefit related to the construction or installation of the
property/equipment?

The PC Property reduces the formation of and/or controls the emission of NOy and other air
emissions associated with the combustion of natural gas used in combined cycle power
generation at the Faeility, :

~Section 10. Process Flow Diagram (Optional)

Attach decumentation to the application showing a Process Flow Diagram for the
property/equipment. : '

" Please see the simplified Process Flow Diagram above for a representation of the combined-cycle
power plant,

Section 11. Partial-Use Percentage Calculation

This section must be completed for all Tier [1I applications. Attach documentation to the -
application showing the calculations used to determine the partial-use percentage for the
property/equipment. .

Flease see the attachment to this application for the Cost Analysis Procedure (“CAP") Calculations.

Section 12, Property Categories and Costs

List each piece of property/equipment of integrated pollution control property/equipment for .
which a use determination is being sought, :

" Tier 1 Table No. .
. s Use Estimated Dollar
Property/Equipment Name or Expedited
Review List No. Pergent ‘ Value

Land:
Property: Heat Recovery Steam N/A 42.99% | $ 60,584,465
Generator ("HRSG") and Dedicated
Ancillary Systems ,
Property:
Property:

Total: | § 26,043,320

Attach additional response sheets to the application if mere than three (3) pieces.

NOTE; Separate applications must be filed for each piece of nonintegrated pollution
control property/equipment. :

Use Determination for Pollution Control Property Application-Form TCEQ-oa6t1
Effective December 2010 Poge6of7




Section 13. Certification Signature

Must b‘e signed by owner or designated representative.

By signing this application, I certify that I am duly authorized to submit this application form to

the TCEQ and that the information supplied here is true and accurate to the best of my knowledge
and belief, '

Printed Name: Greg Maxim ' Date: 12/2/2011
Signature; /;... N ...cott

) \
Title: Director

Company Name: Duff & Phelps, LLC

Under Texas Penal Code 37.10, if you make a false statement on this application, you could

receive & jail term of up to one year and a fine up to $2,000, or a prison term of two to 10 years
and a fine of up to $5,000.

Use Determination for Pollution Contrel Property Appileation—Form TCEQ-00611

Effective Decernber 2010 . Page 7 of 7
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Cottenwood Energy Company, LP Cost Analysts Procedurs Model
ATTACHMENT B

Taxpayer: Coftonwood Energy Company, LP
Plant: Coftonwood Energy Canler

DUFF&PHELPS

Plant Summary: 1.26Q MW 4x4 Configuration Combined Cycla Power Plant (2003)

Plant Location; Newton Counfy, Texas
Project: Tier /it Cost Analysis Procedure {"CAP") Ca.'cu!arions
Date: December 2, 2011
Ray: 0

Levelized Cost of Energy ("LCOE") Modell"!

Formulas
Capital Recovery Faclor ("CRF") = ix{1+i)
(+i-1
Capital Fixed O&M
LCOE = ( cost X CORF ) Y Costs , { Fuel Heat
Hours per % Capacity Cost Rata )
Year Faclor

Calculations

Capilal Recovery Faclor 10.23%

LCOE (3/&Wh) $ 0.03079

O hitp:/iwww. nirel.govianalysisficos_documentation.html

Nofe: The Levelized Cost of Energy is a calculation develaped by the Uniled States Depariment of Energy's
National Renewable Energy Lab to delermine the cost of generating energy (electricity) using the design or
performance critera for a spacific power generation unit. The websne abova gives a'more detalled description

of the model and Its development,

Duff Phelps | Coltarwood Unil 2 HRSG CAP Calculations 121212011

Pagegol 6
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DUFF&PHELPS

TCEQ Cashigr's Office - MC-214
Building A '
12100 Pari 36 Clrcla

Austin, TX 78753

December 2, 2011

Re: Agpplication for Use Detérmiﬁalion for Air Pollution Controf Property Located at
Cottonwoad Energy Center In Newton County, Texas

" Enclosed please find one application (the "Application®} for praperiy tax exemption for Alr
Pollutlen Coniral Property located at Cottonwood Energy Genter (the “Facility™) In Newdon County,
Texas. Acopy of the Application has been provided for the appraisat district.

Pursuant to Title 30 of Chapler 17 of the Texas Administrative Code, the Application has been
prepared using the Texas Commisslon on Environmental Quality ("TCEQ™) Application for Use
Detarmination for Pollution Control Property. The enclosed appilcation is a Tier 11 Application,
Submission of this Application is required as a process step In the TCEQ's poltution control
certification process for tax axemption of cestain assets used in poliution conlrol capacities within
the Facility. As outlinad by the applicafion instructions, the fee for this Tier Il Application is
$2,500, Please find enclosed a check for tha $2,500 Tier 1)l Application Fee,

The Application can be summarized as follows:

Property Description Estimated Cost
Unit 3 Heat Recovery Steam Generator ("HRSG") on
Tier 7 and Dedicated Anclllary Systems $26,043,920

Please send one copy of the completad property tax exemption Usa Detarmination to the
following address:

Mr. Greg Maxim

Duil & Phelps LLC ‘
919 Congress Avenue, Suite 1450
Austin, TX 87801

Oulf & Phelps, LLG 1 41582 671 5680 greporymaum@duffandphelpe.com
918 Congress Avenue F 1 542 351 7511 www.dullardpheips.com
Sulle 1450

Austin, TX 78101



TCEQ Cashier's Office
December 2, 2011
Page 2 of 2

ITyou have any questions regarding the Appiication or the information supplied within the
Application, please conlact me, Greg Maxim, Director, Duif & Phelps LLC, al (512) 671-5580 or
by e-mail at gregory. maxim@duffandphetps.com. '

Very truly yours,

-

Gregory Maxim
Director
Specialty Tax

Enclosures

ce: Ms. Kathryn Tronsberg Maccloeca (Duil & Phelps, LLC)




Texas Commission on Environmental Quality

- Use Determination for Pollution Control Property
Application '

A person seeking a use determination must complete this application form. For assistance in
completing the application form please refer to the Iitstrucons for Use Determination for
Pollution Control Property Application Form TCEQ-00611, as well as the rules governing the
Tax Relief Program in Title 20 Texas Adrministrative Code Chapter 17 (30 TAC 17). Information
relating to completing this application form is also available i the TCEQ regulatory guidance
document, Property-Tax Exemptions for Pollution Control Praperty, RG-46t. For additional

. assistance, please call the Tax Relief Program at 512-239-4900.

You must supply information for each field of this application form unless
otherwise noted.

Section 1. Eligibility

1. Isthe property/equipment subject to any lease, lease-to~own agreement, or environmental
incentive grant? Yes [] No ' ‘

2. Isthe property/equipment used solely to manufacture or produce a produet or provide a
- service that prévents, monitors, controls, or reduces air, water or land potlution?

Yes {1 No X

3. Was the property/equipment acquired, constructed, installed, or replaced before January 1,
: 1994? Yes [ 1 No é ' ' :

If the answer to any of these questions is *Yes’, then the property/equipment is not eligible for a
tax exemption under this program,
Section 2. General Information
1. What is the type of ownership of this facility?
' Corporation {_] Limited Partner {] Other: Limited Eiability
Sole Proprietor ] Utility [] ' Corporation
Partnership (] '
2, Size of Company: Number of Employees
1to 99 500 to 999 (] 2,000 t0 4,999 []
100 to 499 [_] 1,000 t0 1,999 [] 5,000 or more [_]

3. Business Description: (Briefly describe the type of business or activity at the facility)
Natural Gas-Fired Electric Power Generation '

4. Provide the North American Industry Classification System (NAICS) six-digit code for this,
facility, 221122 - Electric Power Generation, fossil fuel

Use Determinetion for Pollution Control Property App]imt{ar.l-Fonn TCEQ-oc611
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Section 3, Type of Application and Fee
L. Select only one:
Tier I - Fee: $150 [ Tier Il — Fee: $1,000 [} Tier III ~ Fee; $2,500

2. Payment Information:

Check/Money Order/Electronic Payment Receipt Number
Payment Type: Check S11¢

Payment Amount: $2,500

Name on payment; Duff & Phelps

Total Amount: $2,500

NOTE: Enclose a check, money order to the TCEQ, or a copy of the ePay receipt

along with the application to cover the required fee.

Section 4. Property/Equipment Owner Information

Company Name of Owner; Cottonwood Energy Company LP

Mailing Address: 976 County Road 4213

City, State, Zip: Deweyville, TX 77614

Customer Number (CN): CN602765687

Regulated Entity Number (RN);RN100226109

Ts this property/equipment owned by the CN listed in Question 4? Yes [ No []

If the answer is ‘No," please explain: N/fA

7. 1s this property/equipment leased from a third party? Yes {1 No
If the answer is 'Yes, ' please explain: NfA

8. Isthis property/equipment operated by the RN listed in Question 5? Yes B No [:l
If the answer is ‘No,’ please explain: N/A

Section 5. Name of Property/Equlpment Operator (If
different from Owner)

. Company Name: NfA

2, Mailing Address: N/A

3. .City, State, Zip: N/A
4
5

A A

. Customer Number (CN): N/A
. Regulated Entity Number (RN):N/A

Section 6. Physical Location of Property/Equipment

1. Name of Facility or Unit where the property/eqmpment is physically located:
Cottonwaod Energy Center

2. Type of Mfg, Process or Service: Natural Gas-Fired Electric Puwcr Generation

Use Determinatiof for Pollution Control Property Application—Form TCEQ-o0611
Effective December 2010 Pagezof7




3. Street Address: 976 County Road 4213
4. City, State, Zip: Deweyville, TX 77614

Section 7. Appraisal District with Taxing Authority
1. Appraisal District: Newton County -
2. District Account Number(s): 9900015-0805153

Section 8. Contact Name

Company Name: Duff & Phelps, LLC

First Name of Contact: Greg

Last Name of Contact: Maxim

Salutation: Mr. 4 Mrs.[[} Ms.[] Dr. [] Other
Title: Director

Mailing Address: 919 Congress Avenue, Suite 1450
City, State, Zip: Austin, TX 78701

Phone Number/Fax Number: (P)512-671-5580; (F) 512-351-7911
Email Address: Gregory.maxim@duffandphelps.com
}0, Tracking Number (optiunal): CC-2012-03

N - 7 S ST S

Section 9. Property/Equipment Descrlptlon, Applicable Rule,
and Environmental Benefit

For each piece, or each category, of pollution control property/equipment for which a tise
determination is being sought, answer the following questions,

Attach additional response sheets to the application for each piece of integrated pollutwn conirol
property/equipment if a use determination is being sought for more than one {1} piece.

General Information
1. Narnethe property/ equipment:

Unit g Heat Recovery Steam Generator ("HRSG") and DPedicated Anclllary
Systems

2. Isthe property/equipment used 100% as pollution control equipment? Yes [] No 4

If the answer is ‘Yes, explain how it was determiined that the equipment is used 100% for
pollution control: NfA. See Calculation of Percentage of pollution control Property in
attached Cost Analysis Procedure (“CAP”) Model,

3. Does the property/equipment generate a Marketable Product? Yes [X] No [J
If the answer is Yes,’ describe the marketable product: Electricity
4, Whatisthe appropriate'Tier-i Table or Expedited Reyiew List number? ERL #8
5. Isthe property/equipment integrated poltution control equipment? Yes J No [

Use Deteyrmination for Pollution Contiol Property Application—Form TCEQ-n0611
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if the answer is ‘No,’ separate applicatibns must be filed for each piece of
property/equipment,

6. List applicable permit number(s) for the property/equipment: Title V Operating Permit 02338

Incremental Cost Difference

7. Isthe Tier I Table percentage based on the incremental cost difference? Yes (1 No [J N/ARK
* Ifthe answer is "Yes,’ answer the following questions: -

8. What is the cost of the new piece of property/equipment? N/A

9. What is the cost of the comparable property/equipment? N/A

}0. How was the value of the comparable property/equipment calculated? N/A

Property/Equipment Description
11. Deseribe the property/equipment. (What is it? Where is it? How is it used?}
Background: Cottomuwocod Energy Center

The Cottonwood Energy Center (the “Facility”) is a natural gas-fired, combined cycle power
generating facility located in Deweyville, Newton County, Texas, Four GE 7-FA combustion
turbines are routed to four Foster Wheeler heat recovery steam generators ("HRSGs”), which
provide steam to four Alstom steam turbine-generator sets. The Facility began commercial
operation in December 2003. It has abase load capacity of 1,260 MW.  The Facility serves
the S8ERC Reliability Corporation region.

Poltution Control Property Description — Cottonwood Unit 3 HRSG

The pollution control property described in this Application is the Unit 3 HRSG and dedicated
ancillary system (the “PC Property”) installations.

Cottonwood Unit 3 HRSG

The Facility consists of a combined-cycle gas turbine power plant with four (4) gas Combustion
Turbines (“CTs") each equipped with HRSGs and dedlgcated ancillary systems necessary to
capture heat from the CTs’ exhaust and convert it into electrical power. The Unit 3 HRSG
captures the waste heat of combustion from the Unit 3 CT exhaust gas and utilizes this waste
heat to produce steam, which in turn powers a steam turbine-generator set to produce electric
power at the Facility in addition to the electric power generated by the CT alone,

The Facility gains both production and pollution control benefits from the subject PC Property.
First, the use of this waste heat of combustion by the Unit 3 HRSG creates a thermal efficiency
benefit for the Facility. Specifically, the use of waste heat in the Unit 3 CT exhaust gas results
in the conversion of approximately 50% of the chernical energy of the natural gas ntilized at the
Facility into electricity (HHV basis), a gain over the use of the fuel by these CT's alone.
Secondly, due to this efficiency gain, the Facility is able to generate fewer emissions
(particularly NOx emissions) than a traditional power generation facility utilizing a single
thermodynamic cycle; thus supporting the subject PC Property’s inclusion on the Expedited
Review List, .

Use Determination for Pollulion Control Property Application—Form TCEQ-oo611
Effective December 2010 : : Page 40f 7




The Figure below is representative of a simplified combined-cycle plant process flow,

Cooling Tower

]

Tafuel Heat Recover [
L@mjbj Steam Genorator [ -
Gas Turbine
Electricity
,,/J \_‘h
T Comyressor Turbing™
frtake Air

Please see the Cost Analysis Procedure (“CAP™) Model attached for the caleulation of the
percentage of the subject pollution control property eligible for property tax exemption.

Applicable Rule

12, What addpted envirounmental rule or regulation is being met by the construction or installation
of the properiy/equipment? The citation must he to the subsection level,

The PC Property was Installed to meet the requirements of 40 CFR Part 60.44da(a) “Standards

for nitrogen oxides (“"NOx") for Electric Utility Steam generating units for New Source
Performance Standards (“NSPS")",

As well, the PC Property allows emissions to meet or exceed Best Available Control Technology
emission limitations established in Federal Operating Permit #02338. Per 30 Texas
Administrative Code (“TAC") §122.143(4), the permit Lolder must comply with all terms and

conditions codified in the permit and any provisional terms and conditions required to be
included with the permit. :

Use Determination for Pollution Control Property Application-Porm TCEQ-00611
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Environmental Benefit

13. What is the anticipated environmental benefit related to the construction or installation of the
property/equipment? . .

The PC Property reduces the formation of and/or controls the emission of NOy and other air
emissions associated with the combustion of natural gas used in combined eycle power
generation at the Facility, :

Section 10. Process Flow Diagram (Optional)

Attach documentation to the application showing a Process Flow Diagram for the
property/equipment. _

Please see the simplified Process Flow Diagram above for a representation of the combined-cycle
power plant.

Section 11. Partial-Use Perdentage Calculation

This section must be completed for all Tier HI applications, Attach documentation to the
application showing the caleulations used to détermine the partial-use percentage for the

property/equipment.

Please see the attachment to this application for the Cost Analysis Procedure (“CAP”) Calculations.

Section 12. Property Categories and Costs

List each piece of property/equipment of integrated pollution control property/equipment for
which a use determination is being sought.

- Tier 1 Table No. :
. N Use Estimated Dollar
Property/Equipment Name or BExpedited
Review List No. Percent Value
Land: - |
Property: Heat Recavery Steam N/A 42.99% | $ 60,584,465 .
Generator ("HRSG") and Dedicated '
Ancillary Systems
Property:
Property: .
Total: | $ 26,043,320

Attach additional response sheets to the application if more than three (3) pieces.

NOTE:; Separate applications must be filed for each piece of nonintegrated pollution
control property/equipment, E :

" Use Determination for Pollution Contro} Praperty Application—Form TCEQ-00611
Effective December 2010 Page 6 of 7




Section 13. Certification Signature

Must be signed by owner or designated representative.

By signing this application, I certify that I am duly authorized to submit this application form to
the TCEQ and that the information supplied here is true and accurate to the best of my knowledge
and beltef,

Printed Name: Greg Maxim Date: 12/2/2011
Signature: CY\ J\—;
A

Title: Director

Company Name: Duff & Phelps, LLC

Under Texas Penal Cade 37.10, if you make a false statement on this application, you could

receive a jail term of up to one year and a fine up to $2,000, or a prison term of two to 10 years
and a fine of up to $5,000.

Use Determination for Pollution Control Property Applicatina—Form TCEQ-oo612
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Coltonwood Energy Com pa'ny. LP Cost Analysis Procedurs Model D.U FEF&EPHELPS
ATTACHMENT 8 ' '

Taxpayer: Cottonwood Energy Gompany, LP

. Plant; Cdttonwood Energy Center
Plant Summary: 1,260 MW 4x4 Configuration Combined Cycle Power Piant (2003)
Plant Location: Mewlon Counly, Texas

Praofect; Tier i1 Cost Analysis Procedure ("CAP") Caiculations
Date: Dacember 2, 2011
-Rev: 0

Levelized Cost of Energy ("LCCIE") Model"

Formulas
Capital Recovery Faclor ("CRF") o= ix 1+
(1+if"-1 .
Capital Fixed O&M
LCOE = Cost CRF ) * Costs + Fuel x Heat
Hours per x Capacity ( Cost Rate )
Year . Factor

Calculations o

Capital Recovery Factor 10.23%

LCOE ($kWh) $ 003079

M hitp:siwww.nrel govianalysisficoe . documentation. html
Note: The Lavefized Cost of Energy is a calculation developed by the United States Department of Energy's
National Renawable Energy Lab to determine the cost of generating energy (electricity) using the design or
performancae criteria for a specific power generation unlt The websste above gives a more detalled description
of the model and lls davelopment. .

Duff Phalps | Cotlonwood Unlt 3 HRSG CAP Calcutations 12142011
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DUFF&PHELPS

TCEQ Cashier's Office - MC-214
Building A :
12100 Park 35 Clrcle

Austin, TX 78753

December 2, 2011

Re:  Application for Use Determination for Air Poliution Contro! Property Locatad at
Cottonwood Energy Center in Newton County, Texas

Enclosed please find one application (the “Application®) for property tax exemplion for Air
Pallutian Control Property located at Coltonwood Energy Center (the “Fagility™) in Newdon County,
Texas. Acopy of the Application has been provided for the appralsal district.

Pursuant lo Title 30 of Chapter 17 of the Texas Administrative Code, the Application has been
prepared using the Texas Caommission on Envirenmental Quality ("TCEQ"} Application for Use
Beterminalion for Poliutfion Control Proparty. The enclosed application Is a Tier ili Application.
Submission of this Application is required as a process step in the TCEQ's pollution control
cartification process for tax exemption of certain assets used In poliution controt capacities within
the Facllity. As cutiined by the application Instructlons, the fee for this Tier i1l Application Is
$2,500. Pleass find enclosed a check for the $2_,5{)0 Tler Il Application Fea.

The Application can be summarizad as follows:

Property Description .' Estlmated Cost
Unit 4 Heat Recovery Steam Generator ("HRSG") .
Ther i and Dedicated Ancillary Systems 320,043,320

Please send one copy of the compleled property tax exemption Use Delermination lo the
following address:

Mr, Greg-Maxim

Duff & Phelps LLC

919 Congress Avenue, Sulta 1450
Auslin, TX 87801

Dl & Phelps, LG T+ $12 671 5560 gregory madm@duifandphelps.com
918 Congross Avenue F 1512368 7011 weow. dullandpheips com
Sulte 1450

Augtin, TX 78704



TCEQ Cashler's Office
Degember 2, 2011
Page 2¢f 2

If you have any questions regarding the Application or tha informalion supplied within the
Application, please contact me, Greg Maxim, Director, Duff & Phelps LLLC, at (512) §71-5580 er
by e~-mait at gregory maxim@duffandphelps.com.

Very truly yours,

Vb/ ‘ 7 _ . |

Gregory Maxim
Director
Specialty Tax

Enclosures

cc: Ms. Kathryn Tronsberg Macclocca (Duff & Phalps, LLC)




Texas Commission on Environmental Quality

Use Determination for Pollution Control Property
Application

A person seeking a use determination must complete this application form, For assistance in
completing the application form please refer to the Instructions for Use Determination for
Pollution Control Property Application Form TCEQ-00611, as well as the rules governing the
Tax Relief Program in Title 30 Texas Administrative Code Chapter 17 (30 TAC 17). Information
relating to completing this application form is also available in the TCEQ regulatory guidance
document, Property-Tax Exemptions for Pollution Control Property, RG-461, For additional
agsistance, please call the Tax Relief Program at 512-239-4900. :

You must supply information for each field of this application form unless
otherwise noted.

Section 1. Eligibility

1. Isthe property/equipment subject to any lease, lease-to-own agreement, or environmental
incentive grant? Yes [] No X

2. Isthe property/equipment used solely to manufacture or produce a product or provide a
service that prevents, monjtors, controls, or reduces air, water or land pollution?

Yes ] Ne [

3. Was the property/equipment acquired, constructed, installed, or replaced before January 1,
19947 Yes [] No [

If the answer to any of these questions is 'Yes’, then the property/equipment is not eligible for a
- tax exernption under this program.

Section 2. General Information
I. What is the type of ownership of this facility?
Corporaton [] Limited Partner [1 Other: Limited Liability

Sole Proprietor [} Utility [] Corporation -
Partnership [

2. Size of Company: Number of Employees’

110 99 [ 500 to 999 [] 2,000 10 4,999 |
100 t0 499 [_] © 1,000t01,999 {] 5,000 or more (]

3. Business Description: (Briefly describe the type of business ot activity at the facility)
Natural Gas-Fired Electric Power Generation

4. Provide the North American Industry Classification System (NAICS) six-digit code for this-
facility. 221122 - Electric Power Generation, fossil fuel

iJse Determination for Pollution Controd Property Application—Form TCEQ-00611

Effective December 2010 Page rof 7



Section 3. Type of Application and Fee
(. 3elect only one: '
Tier [ - Fee: $150 [] Tier IT - Fee: $1,000 [} Tier IIT — Fee: $2,500 [X]

2. Payment Information:

Check/Money Order/Electronic Payment Receipt Number:
Payment Type: Check 571/ Q .
Payment Amount: $2,500

-Name on payment: Duff & Phelps
Total Amount: $2,500

NOTE: Enclose a check, money order to the TCEQ, or a copy of the ePay receipt
along with the application to cover the required fee.
Section 4. Property/Equipment Owner Information
1. Company Name of Owner: Cottonwood Energy Company LP '
2. Mailing Address: 976 County Road 4213
3, City, State, Zip: Deweyville, TX 77614
4. Customer Numbert (CN): CN602765687
5. Regulated Entity Number (RN):RN100226109
6. Isthis property/equipment owned by the CN listed in Question 4? Yes B3 No []
If the answer is ‘No,” please explain: N/A )
7. Is this property/equipment leased from a third party? Yes [] No [}
If the answer is Ves,’ please explain: N/A
8. Is this property/equipment operated by the RN listed in Question 57 Yes ] No []
If the answer is ‘No,” please explain: N/A.

Section 5. Name of Property/Equipment Operator (If
different from Owner) '

Company Name: N/A

Mailing Address: N/A

City, State, Zip: N/A

Customet Number (CN): N/A.

Regulated Entity Number (RN}:N/A

th & e

Section 6. Physical Location of Property/Equipment

I, Name of Facility or Unit where the property/equipment is physically located:
Cottonwood Energy Center

2. Type of Mfg, Process or Service: Natural Gas-Fired Electric Power Generation

Use Determination for Polfution Control Property Application—Form TCEQ-00611
Effective Pecember 2010 Puge 2 of 7




3. Street Address: 976 County Road 4213
4, City, State, Zip: ‘Deweyville, TX 77614

Section 7. Appraisal District with Taxing Authority
i. Appraisal District: Newton County

2. District Account Number(s}); 9900015-0805153

Section 8. Contact Name

Company Name: Duff & Phelps, LLC

First Name of Contact; Greg,

Last Name of Contacti Maxim

Salutation: Mr. [X] Mrs. ] Ms.[[] Dr.[[] Other:
Title: Director .

Mailing Address: 919 Congress Avenue, Suite 1450
City, State, Zip: Austin, TX 78701

Phone Number/Fax Number: (P) 512-671-5580; (F) 512-351-7911
Email Address: Gregory.maxim@duifandphelps.com:
10, Tracking Mumber (optional): CC-2012-04 '

= R U o

Section 9. Property/Equipment Description, Applicable Rule,
and Environmental Benefit

For each piece, or each category, of pollution control property/equipment for which a use
determination Is being sought, answer the following questions.

Attach additional response sheets to the application for each piece of integrated pollution control
property/equipment if a use determination is being sought for more than one (1) piece.. -
General Information

1. Name the property/equipment:

Unit 4 Heat Recovery Steam Generator ("HRSG") and Dedicated Ancillary
Systems '

2. Isthe property/equipment used 100% as pollution control equipment? Yes 0 no K

If the answer is ‘Yes,’ explain how it was determined that the equipment is used 100% for
pollution contiol: N/A. See Caleulation of Percentage of pollution control Property in
attached Cost Analysis Procedure ("CAP") Model. '

3. Does the property/equipment generate 2 Marketable Product? Yes B4 No {]
Ifthe answer is ‘Yes,” describe the marketable product: Electricity

4. What is the appropriate Tier { Table or Expedited Review List number? ERL #8

5. TIsthe property/equipment integrated pollution control equipment? Yes (X No [

Use Determination for Pollution Controt Property Application—Fomm TCEQ-o0613

Effective December 2010 Page 3 of 7



6.

If the answer is ‘No,’ separate applications must be filed for each prece of
Droperty/equipment.

List abp]icab]e permit number(s) for the property/equipment: Title V Operating Permit 02338

Incremental Cost Difference

7.

Is the Tier I Table percentage based on the incremental cost difference? Yes [] No [ N/AK
I[f the answer is Yes,' answer the following questions: ' '

8. What is the cost of the new piece of property/equipment? N/A

9.

10.

What is the cost of the comparable property/equipment? N/A
How was the value of the comparable property/equipment calculated? N/A

Property/ Equipment Description

1l.

Use Determination for Pollution Control Property Applieation—Form TCEQ-00611
Effective December 2010 .

Describe the property/equipment. (What is it? Where is it? How is it used?)
Background: Cottomwood Energy Center

The Cottonwood Energy Center (the “Facility”} is a natural gas-fired, corbined cycle power
generating facility located in Deweyville, Newton County, Texas. Four GE 7-FA combustion
turbines are routed to four Foster Wheeler heat recovery steam generators (“HRSGs™), which
provide steam to four Alstom steam turbine-generator sets. The Facility began commereial
operation in December 2003. It has a base load capacity of 1,260 MW, The Facility serves
the SERC Reliability Corporation region.

Pollution Conirol Property Description — Cottomuoood Untit 4 HRSG

The poliution control property described in this Application is the Unit 4 HRSG.and dedicated
anecillary system (the “PC Property”) installations.

C’ot@‘anwood Unit 4 HRSG

The Facility consists of 2 combined-cycle gas turbine power plant with four (4) gas Combustion
Turbines (“CTs") each equipped with HRSGs and dedicated ancillary systems necessary to
capture heat from the CTs’ exhaust and convert it into electrical power. The Unit 4 HRSG
captures the waste heat of combustion from the Unit 4 CT exhaust gas and utilizes this waste
beat to produce steam, which in turn powers a steam turbine-generator set to produce electric
power at the Facility in addition to the electric power generated by the CT alone.

The Facility gains both production and peliution control benefits from the subject PC Property.
First, the use of this waste heat of combustion by the Unit 4 HRSG creates a thermal efficiency
benefit for the Facility. Specifically, the use of waste heat in the Unit 4 CT exhaust gas results
in the conversion of approximately 50% of the chemical energy of the natural gas utilized at the
Facility into electricity (HHV basis), a gain over the use of the fuel by these CTs alone.
Secondly, due to this efficiency gain, the Facility is able to generate fewer emissions
(particularly NO, emissions) than a traditional power generation facility utilizing a single
thermodynamic eycle; thus supporting the subject PC Property’s inclusion on the Expedited
Review List, '

Poge 4of 7




The Figure below is representative of a simplified combined-cycle plant process flow,

Cooling Towver A

“Condenser
Electicity--w &

\_Heat Recover .

Steam Generator

Gas Tubine

T Compressor o Turking
Intaks Air |

Please see the Cost Analysis Procedure (“CAP”) Model attached for the caloulation of the
percentage of the subject pollution control property eligible for property tax exemption.

Applicable Rule

12, What adopted environmental rule or regulanon is being met by the construction or instailation
of the property/equipment? The citation must be to the subsection level,

The PC Property was installed to meet the requirements of 40 CFR Part 60,44da(a) “Standards
for nitrogen oxides (“NOx") for Electric Utility Steamn generating units for New Source
Performance Standards (*NSES™)". -

As well, the PC Property allows emissions to meet or exceed Best Available Control Technology
emission limitations established in Federal Operating Permit #02338. Per 30 Texas
Administrative Code (“TAC”) §122.143(4), the permit holder must comply with all terms and

conditions codified in the permit and any provisional terms and conditions required to be
inclnded with the permit,

Electricity

Generator

Use Determination for Pollution Control Propeny Application—Form TCEQ-p061,
Effective Decernber 2010 Page 507



Environmental Benefit

13. What is the anticipated environmental benefit related to the construction or installation of the
property/eqmpment"‘
The PC Property reduces the formation of and/or controls the emission of NO, and other air

emissions associated with the combustion of natural gas used in combined cycle power
generation at the Facility.

Section 10. Process Flow Diagram (O ptional)

Attach documentation to the application shawing a Process Flow Dlagram for the
property/equipment.

Please see theé simplified Process Flow Diagram sbove for a representatlon of the combined-cycle
power plant, .

Section 11. Partial-Use Percentage Calculation

This section must be completed for alt Tier I1I applications. Attach documentation to the
application showing the calculations used to determine the partial-use percentage for the
property/equipment.

Please see the attachment to this application for the Cost Analysis Procedure (“CAP") Caleulations,

Section 12. Property Cétegories and Costs

List each pieca of pmperty/ equipment of integrated pollutum control property/ equ:pment for
which & use determination is being sought.

: Tier1 Table No. .
. . N Use Estimated Dollar
Property/Equipment Name or Expedited ‘
Review List No. Percent | Value

Land:
Property: Heat Recovery Sfeam N/A "1 42.99% | $ 60,584,465
Generator ("HRSG") and Dedicated :
Ancillary Systems
Property:
Property:

' Total; | $ 26,043,320

Attach additional respanse sheets to the application if more than three (3) Piéces.

NOTE: Separate applications must be filed for each piece of nonintegrated pollution

conirol property/equipment.

Use Determination for Pollution Contro] Property Application—Form TCEQ—MH :
Lffective Decernber 2010 Poge 6of 7




Section 13. Certification Signature

Must be signed by owner or designated representative,

By signing this application, I certify that 1 am duly authorized to submit this application form to

the TCEQ and that the information supplied here is true and accurate to the best of my knowledge -
and belief.

Printed Name: Greg Maxi Date: 12/2{2011

Signature: / e :"&
A

Title: Director

Company Name: Duff & Phelps, LLC

Under Texas Penal Code 37.10, if you make a false statement on this application, you could

receive a jail term of up to one year and a fine up to $2,000, or a prison term of two to 10 years
and a fine of up to $5,000. S

Use Delermination for Pollution Control Property Application--Form TCEQ-0o611

Effective December 2010 Page 7of7
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Cottonwood Energy Campany, LP ~ Cost Analysis Procodura Mods) DUFF&PHELPS
' ATTAGHMENT B

Taxpayer: Coltonwood Energy Company, LP
Plant: Cottonwood Energy Center )
Plant Summary: 1,260 MW 4x4 Configuration Combined Cycle Powsr Plant (2003)
Plant Location: Newton County, Texas : .
Project; Tier fi Cost Analysis Procedure ("CAP" Calculalions
Date: Doecember 2, 2011
Rey: (4]

Levelized Cost of Energy {"LCOE"). Modai("

Formulas
Capital Recovery Factor ("CRF") = ix(1+i)
(1 +i* - 1
Capitai ' ~ Flxed Q&M
LCOE = ( Cost CRF ) N Cosls + Fuel Heat
Hours per : Capaclty Cost Rate
Year X Factor
Calculations
Capltal Recovery Factor 10.23%
LCOE (3/xWh) $§ 0.03079

M hitp:iveww.nrel. govianalysisficoe_documentation.htmi .
Note: The Levelized Cost of Energy Is a caiculation developed by the United States Department of Energy's
Natlonal Renewable Energy Lab to determine the cost of generating energy (slectricity) using tha design or
perforrnance criterla for a specific power generation unit. The website above glves a more detalled description
of the modal and Its development.

Dufl Prelps | Cottonwood Unit 4 HRSG CAP Calculailons 124212011
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) : @ooa
; | ; 12 239 3335 TNRCG-INTER GOVT RELATIO - _ ok
IO, IR 0 s - oo o oo

- Rucaap Bu ""Recie" Hanocagmz

Dear Ms. Smith: )

. HOUSE QI REFRESENTATIVES
Naovamber 1, 2007 ¥ . Via Facsimile
' ) % 1 -

Ms. Kristine Smith ' : RS-t B L
. Office of Logpk Services, MC 403 R ‘ : Proy Ry oY) B
Texas Commission am Brvironmentat Qugliey oLt g e il
12100 Park 35 Cipele . ' g S
- Austin TX 78753 ‘ . 10 X S

. : : By o THL
Re:  Ryle Project Number 2007-0354[ A 58 L :i\
: 1

P S SR
i *1

. _ _ . L -
1 am writing to provide my cdmmigrts et te propiised TCEQ rules in the above-refirenced ruls
docket which, in part, invalves the inpimantation of HB 3732, As the author of HB 3732, |
stippert the rules as proposed (n the Cetivber 3, 24107, Texas Register and commend the TCEQ
staff on a job well dona in tmplomenting the lester and intent of the Prop, 2 program and the -
changes to that program possed by HB . - . '

Attached are two letfers that ) haye previously written that velate to isanes still under
consideration jh your milginalchg, Thefivgt letter CARAchment 1) was seht to the TCEQ staff and
Commissioners an August 1, 2007, i ofiferta addtess some questions that had been raised at
that time regarding the intended scupq}ﬁiﬁ'appmghility of HB 3732. Since that time, some
additional quegtions have bear asked bk R ally pivsed In both the preamble to the proposed
rute and 4n an opinien request that wag Sabinitidd by the TCEQ Chairman to the. Attorney
General of T'exss, The socand Jeitor (Attachment 2> was sent to the Attoroey General on Qetober
31,2007, in response tg the TCRQ Chéintifen®s upiifionsequest,

Together, the two attached letters refléot dmy viewy on several of the issues that are still before

the Commission in this ralemaleing and. T gl thé comments made in those letters in this letter
by tefetence to avoid repetition. .

Again, I appreciate your efforts to timeli 'impiwmém‘ma 3732 ang, if 1 can be of any assistanco
. to you, please don't hesitate 5 contfact ifig e :

Sincergly, ' .

Rmﬁresantative Riok Hardeasti=

, RE/eaw :
.-
JAPITOL OFFICH: Lo ' ' DISTRICT OFEICE:
5O, Bo:_tr J%m . : ' R wag Iﬁ:rma Srresr
Ausrmi, 7876829 |0 ' " Vennow, TX 76304
(312) 463.0526 : Cee . :

(940) 553-382%
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HODSH OF REPRESENTATIVES
" ATTACEMENT 1
- Augest],2007 _ v
',Ms. Grage Montgomery Fenlkner

-Deptty Direcor Administrative Strvived S : -
.Taxas Commission on Enevironientaf uility '

P.G. Box 13087 :

‘Austin, TX 78711-3087 |

- Ms Faal lenr,

It tias comb to my attention that ‘Questioms Hive: arisen about the legislative intent of
Sestion 4 of 1B 2732 which amehdy:Soctibn 1131 of the Tax Code (commonly refarred
to ag the "Frep. 2" ar the "pallytiok vaniel t tty" tax exemption), As the House
author of the bill, 1 have a fow things 1 Wﬁu}‘g Ifke to clarify regarding the intent and
seape of that part of fha bil), e . v )

The reason I filed HB 3732 Was tpi'"_heip engnretial Texas continues to maintain and build
power plants that arp as glean 45 pousisle, bot 581l capable of using a diverse range of
. affprdable feedstocks such as copd, hitmiass, Petralewm coke, and solid waste, Holping
. . dlectricity rerhaln affordabile is Whpaptant Bygrect of the hill along with the abvious
envirosmental grofgotion gopld wf thy Bifls With fMat overall intent in mind, we focused
the equipment list contaltied in Sectiotly 4x0d & #f tho bill on elestric gengration projects,

HEB 3732 clarifies, buf does ﬁdt.ﬂkt&'r', Hm TEHQY undcﬂying legal sutharity gnder the
Prop. 2 progam. ‘While 1 was foutsad on olfiotiy generation in fling HB 3732, I amn
+awpre that TCEQ has alwg;m had !}3,& Mty (slace 1994) under the Prop. 2 pragram to

Nor does tiis teglslation chapge 1 fandarnensal requirement of the Prop. 2 program -
that equipmnt needs to contrpd BitaHes, in whols or in part, in order to bo oli gible for a
Tull or partial exemption, ) -

i
CAPITOL OFRISE

P.O, Box 2910 | . o LT DISTRICT OFFICE:

H . . .o . $930 Favnma Staesr
Auanw, TX 787682910 SR b Vignow, TX, 78384
{313} 465-bs26, L (740) 53531824
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Al exirene exaniple of s potetis) mijt r{i‘p}%x
£he bide (“opu, clearing ar woftaing facilitted™ a9 ar exeraption for ap entire ol refipery,
Such gn interpretation iy eptipaly WIthout wiérl¥ dlveh the vontext of the statnte shd fes in
the fiee of fhe Bill's hndaniental peose: " e “refining” ward was added to the bill to

| Slaxify that, it additiot: o comk loaringt, 't:!iti LI encourage folks th “refine” coal

befpre [tis uged, _Ibpcqx‘qr; aware dwing e lngislative session of the diffetence between
il £90y technolngies andithat i Wiyt Hjusted e Tantguage in the bill,

) . \ \ R o4 .. ‘

Wa miade it glear In. the logistatioi di this el wl ot exclusive and ininded a general
proviklor (ikem o, 18) which I intmagggwgw flits TCEQ discretion th add additional

tethriologips when supp'lemehﬁng thely Ipii_i fhie fature as they see fit. This provision

SR E
=

;ﬁiggd now by interpreted wx vastly, e"éﬁlﬂﬂﬂﬁm he fgndmcrxtal purpose end scope of HB

ietlon By the Stine Botipme DR

pillution. control fir exenptions ogh bl allinwad. For equipmient that might also be
HayOpve in:produciion, 1 am =l s it defte that hag existed when, g facility has
gmed qut & way {p sell, ag 4 prodnch aakerlala that acoumulate within a pollution
conttpl deview (o, fly esh). oE e adnle b the legislation this session was to
essire tht TCEQ fied Wo anfhority ind ditertiari-fro e legislatne to recognize that
pellution contro] huneflts cert bd detfved. m' manner in which fiel is prepared and

! St ot Tactlitics, By dping sa, the smiount of
frel nseded nid tho totat amount of fillgtiain enlfted can bo reduced. T'did no intend,

nar o | support, s interpretation of s HE 9732 to provent electsto generating
Bﬂiﬁes_ figm ?aumﬁtrg,qxemp.fwns ot sé_giﬁpmw.ﬂimpiy becanse they also derive profit
aa given pisce aEequipriteniton provese I [ refotes pollutiot, it qualifies,

| LT ] LR [ I 3 0

Jim mwvare tat some of th loms bt e ke 2934 Tt Include et genesslion processes

ke "fluidized bed combustion; sytadrs ol Yliremmpercritical pulverized coal boilars”

il wore: incjuded Bot the Feamin Sud i, e masiner 4y which the fuel fs ysed
alps redude poffution. Cansisidnt with-thl faceds put in glacﬂ by HB 3121 m 2001, if
REQ recelvis documentation justigiag: that ik fhan 100% of an semption shonld be
anted for such procéasas, wo ey affided the TCHQ discreion wnder the Bill to.
nqluwde aadtem o the PEL, fof fags W%y, Idnderstand that the TCEQ's fnitial plan

(1o assumé 4 1003 exanpitiort uhfodd dkmmsnthfion estabiishes  l6gitimate basts for &

o phreontige. 1 suppokt that avprgach hurensel « in, the goal of the legislation is to
edoge poliytion. LA | B L o
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Tho Honorabte Cireg Abbolt
Attontey Generst] - '
Statenf Texas

P.Q. Box 12548

A’“';ﬁul Tfmas 7.871 1

Re?

Degr Getiera] Abbott:

This letter is being submitted tre

by
the jepislative tatent of H.B,
diring the 80" Lagislaturs,

TNRCC-INTER GOVI RELATIO 008

TO: 92393335 P.5-7
Recsarn L "Ricic" Harneastoe
HOUSKE Cof REPHRSENTATIVES
ATTAGHNENT 2
© Qitsber3t, 2007

[ 'l: .

\

' Atorney Geneval Opinion Riquest (R-0G5-GA) for interprotation of the intent of H.B.
'+ 3732, 80th Regular Sessjon, Tixey Eaglstubivy ‘ '

restansE i thin i’@ﬂihﬂsﬂ for an atforney general gpinion submitted

duddy Gercia, Chalrman, Texas Gocitnigeion dn. Bavirormental Quallty ("TCEQ™) regarding

3732, whbeclt Y wbstrened And Senator Averitt sponsored in the Senate

“The| purpose of HLB, 3732 was tor GO the cangttyction of udvancod clean cnergy projects

("ALCEPE"} to mee

for

exemnptions and onsures that
M4

The
ltord

pnliiﬁau canitol property

Health and Safety Code,

Itw

growing detnpnd for'elestticity in Texas as well ag fncreasing demands
pfrll_utwn cantrol. The egntivey Mulude’ prants, toans, tax exemptions and a streamlined
permitling process. Thwe bill' also

aharifiad

y ¢uteent daw regarding pollution control property
new

2 power plants receive expedited determinations for

“ntegories of poflution contyo] Saupent. |,

fuestion submitted by Chudomin (dvely iy w 1@ther
s the TCEQs sule implérenttatisy yF§11.31¢kY fand §26,045(D) of the Texas Tax Code i

assgoigied with etvanced clean energy projects, as defined in Texas
§382.0039 . o,

“FLB. 3732 and ita legislative history,

nat and {s not my intent as the authior af the,m'hm to Jimit equipment eligible for a property

tax axemption uader §11.31(k) (o the o

adv.
legislative history
oppasite. Sinee it

CAPITOL. OFF

RO, Bax 2|0

Auvprm, TX 7B748-2910
512y 461-0524

ed cleay eneryry projects.  In addition, 1 & sonfident. you will not

chieiponding ahange in §26.045(f) ) 6F the Tax Code to
find enything in the

to suppart thet intarpretabion, In e, all indicators of inteat are.quite the
will take seyeral

power plants to continge installing pathsHon nentrof ¢ynlpment.

years ta tirhng ACEPs online, wa wanted fo encourage current

J . DISTRICT DFFIC{E!:
' 1930 Fanr Sreadr

Yoo, TX 76384
" (940) 5531825
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Aifli L haie provided this baskgrausd fnfbraition o, giye You some coutext on why the statute
wiis-deaftert the way it wis, I ndeeiping your ¢ifleerwilt foous primarfly on the unatmblguous
o fin iz of the statiite, As Aftottiay EForitieal ©firdyif siifed: “wo riust fifst cortsidér the: statute's - - |
Plmand comnon meaning on the presumptignitiat teleglslsture intepded the plain meaning of B |
ity words, If pagsible, we myyr asagitafn fhe Tepisldturers titent fom fhe IﬂnguaFG it ysed in the '

Statilts apud not took 16 ‘extrariegns (gtars ﬁ:r-#hiiijnnt Ihe statyte doey not stite’... [w]e look to

legisficive history only i a atatute s Arpblaong;

J PRI A N . .

P Blatue iy Dok ambiguoys.  Seotisg A15Iky States that the “Texas Cammission o
Environmiental Quality: shall adept vl satablshing wponoxclusive tist of fucilittes, devices, or
Inathads T tho coptenl of air, waten,.of fidiyiobationwhich must inchide....[a list of 18 types
o epment follows]™. As Attomay Gegdet AbBoly stated in Opipide No. GA-0303, iwle
prosume that avery word or phiose In. 2. sabutelhag et ¢hosen for a particulnr purpose”™ The
° PO?:M Iy also froe, 1Fthe tegislaties chobsid HOf e & pactioulsr werd or phrase, Tt is for a
TEASOH. " P ey . ] . . .

i R

[ drating §LL3 1y (and the eorvbapnnifig' UilngdIn §26.045(93 oF the Tax €ods, if the
legisfature watited to Hmit i application. o mollwfimdatittol equigment for ACEPs, we could
haveInstructed the TR to adopt mlm";‘ﬁ;stﬁl;ﬁ;‘shqu gngnexclugive lisk of Tacllitiss, devices, or
matiod for the gontrol of miy, witer oo Tand: ﬁﬂrﬂut%n ‘asyoclated, with agvanced clean energy
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. Michael J. Nasi
JACKSON WALKER L.L.P. (512) 236-2216 (Direct Dial)
%— (512) 391 2191 (Lireot Fux)
Email: mnasi@jw.com
ATTORNEYS & COUNSELORS
June 24, 2013

Via Hand Delivery
Mr. Chance Goodin

Team Leader, Stationary Sources Programs

Air Quality Division moE
TCEQ o RS
Building C, 3" Floor o=
Austin, Texas 78711-3087 ) =)
' -
-
Re:  Response to Notice of Technical Deficiency & i
Cottonwood Energy Company, LP i :

Cottonwood Energy Center
Application Nos. 15505, 16410, 16411, and 16412

Dear Mr. Goodin:

On February 21, 2013, the Executive Director (“ED”) of the Texas Commission on
Environmental Quahty (“I‘CEQ”) issued a Notice of Deficiency (“NOD”) to Cottonwood
Energy Company, LP (“Cottonwood” or “Applicant™ regarding its application for a use

determination for the heat recovery steam generators (“HRSGs”) and enbanced steam turbines
(“ESTs”) located at its Cottonwood Energy Center. On March 20, 2013, the ED granted an
extension of the deadline to respond to the NOD, resulting in a new response due date of June

24,2013, As part of this response to the NOD, Cottonwood is providing additional information

in support of its original application. With the addition of the supplemental information
provided in this response, the application is current,

1. Eligibility For the Prop 2 Program

It is unquestioned that HRSGs and the turbines that utilize their steam provide an environmental
benefit by reducing the amount of fuel required to produce each megawatt-hour (“MWh™) of
electricity. By reusing waste heat, the HRSGs are able to produce additional stearn which the
steam turbine uses to generate additional electricity, all while no additional fuel is consumed.
The reduction in the amount of fuel consumption on a per MWh basis reduces the associated
emissions of nitrogen oxides (“NOx™), hazardous air pollutants (“HAPs™), and greenhouse gases
{(“GHGs™).

Empirical data has been presented to the TCEQ that demonstrates the indisputable reduction of
NOx emissions on a MWh basis resulting from the addition of a HRSG and associated steam
turbine system to a simple cycle gas-fired power plant. On top of the environmental benefits

100 Congress Avenue, Suite 1100 Austin, Texas 78701 {512) 236-2000 fax (512) 236-2002

www. jw.com - Austin - Dallas Fort Worth  +  Houston San Angelo San Antonio Member of GLOBALAWS



they provide, HRSGs and steam turbines are used to meet or exceed a variety of environmental
regnlations, including; New Source Performance Standards (“NSPS™) and Best Available
Control Technology (“BACT”) standards associated with both NOx and GHGs, as well as NOx
standards arising from the Clean Air Interstate Rule (“CAIR”) and several other environmental
rules, For further discussion of the specific environmental rules that have been met or exceeded
by use of HRSGs and steam turbines, please see Attachment A.

IL The Current CAP, As Interpreted by ED Staff and Prescribed in the NOD, Does Not
Follow Legislative Directives in the Tax Code

Under TCEQ rules, Tier ITI applicants are required to use the Cost Analysis Procedure (“CAP”)
to calculate the appropriate use determination. And while Tier IV applicants are not required by
TCEQ rules to use the CAP, ED staff has requested that each of the Tier IV applicants, include a
use determination calculatlon based on the CAP, in addition to any other proposed calculations.
In the NOD, the ED staff prescribed certain variables that must be applied by both Tier III and
Tier IV applicants in developing their CAP calculations.

However, the CAP, as interpreted by the ED staff and as prescribed in the NOD, conflicts with
the statutory language in Tex. Tax Code §11.31(k). Tax Code §11.31(k) specifically designates
this equipment as pollution conirol property and explicitly restricts the TCEQ’s options for not
recognizing it as such fo a process set out in 11.31(]) which provides that if the TCEQ wishes to
remove an item from the list in §11.31(k), it must go through a formal rule-making process, and
the removal must be supported by compelling evidence that the item does not provide pollution
control benefits. The Legislature did not afford the TCEQ the option to forego rulemaking and
apply case-by-case interpretations of its rules that always results in a negative use determmatlon
for those items it specifically included on the statutory list of pollution control property Yet,
the ED staff interprets and applies the CAP in the NOD in a manner that does exactly that -
always resulfs in a negative use determination for equipment that the Legislature specifically
designated as pollution control property. What follows is an explanation of why the staff’s
interpretation of the CAP generates this unlawful result followed by a description of how the
CAP can be interpreted in a manner that does not violate the tax code and potentially establishes
a framework for the commission’s handling of these types of applications now and in the firture.

Although we disagree with the regulatory interpretations on which the NOD is based, in an effort
to comply with the ED staff’s request, Cottonwood has applied the CAP as prescribed by the
staff in its NOD (see Table 1). As demonstrated in Table 1 and based upon a review of similar
analyses of similar applications, it is clear that following the ED staff’s recommended CAP
Model will always result in a significant negative use determination for HRSGs and ESTs.

As a threshold matter, the Commission should avoid interpreting its rules in manner that will
always generate a negative use percentage for equipment that has been legislatively assumed to
have pollution control benefits, especially when those pollution control benefits have been fully
documented, In fact, given that the staff’s interpretation of the CAP always results in a negative
use determination means that the staff’s interpretation is tantamount to an ad hoc rulemaking to

' Tex. Tax Code § 11.31(k)}(8) and (10).




- remove thus equipment from eligibility. Such a procedure clearly violates Tax Code §11.31(D,
which explicitly requires the Commission to go through formal rulemaking and satisty a high
burden before disallowing eligibility for this equipment.

When it created the list in §11.31(k), the Legislature was not merely providing a list of
equipment for which the TCEQ must conduct an expedited review. The Legislature was
prescribing a list of equipment that was to be considered pollution control property. Just because
the ED is required under 11.31(g-1) to evaluate the equipment on the 11.31(k) list using the
standards and methods used for all equipment does not mean that the staff has the ability to
distegard the legislatively determined pollution control benefits and interpret its standards and
methods in a way that generates arbitrarily negative results without giving any regard to the
emission reduction benefits of the equipment in questiox.

For further discussion of the CAP formula, as prescribed by the ED staff, how it fails to properly
account for pollution prevention, and how it generates an arbitrarily negative use detenmination
percentage, please see Attachment B.

III. Proposed Methodology

Cottonwood has inferpreted the regulations and applied the CAP in a manner that is in harmony
with the documented and legislatively-sanctioned environmental benefits of HRSGs and their
associated steam turbine systems. As more fully described in Attachment C, not only is there 2
regulatory basis for the “Clarified CAP” approach reflected in Attachment C, it also comports
with agency precedent on a few important points.

IV, Coneclusion

Based on the results of the Clarified CAP Model that Cottonwood has developed to accurately
account for the portion of HRSGs and steam turbines that is attributable to a pollution prevention
function, Cottonwood submits that the appropriatc use determination is 87 percent (see

Attachment D). Finally, although many of the issues raised in the NOD are addressed in some
way by this narrative and Attachments A-D, in order to be fully responsive to the NOD, an issue-
by-issue response to the items listed in the NOD is contained in Attachment F.

Sincerely,

ﬁ“"" Michael J. Nast

Attachments



- Attachment A




ATTACHMENT A

Environmental Rules and Regulations Met or Exceeded by the Use of HRSGs and Steam
Turbines

From the outset, it must be emphasized that the structure of 11.31 and the manner in which it was
amended in 2007 by the Texas Legislature makes it clear that applications that relate to
equipment contained on the 11.31(k) list are not required to provide citation fo document that the
equipment helps to meet or exceed an environmental rule. That is statutorily assumed to be the
case in light of the fact than applicant is explicitly excused from submitting information
demonstrating the environmental benefits of the equipment in question. This, in and of itself,
should suffice to satisfy any inquiry about whether applications relating to HRSGs and ESTs are
obliged to include environmental citation to support their claim for statutory eligibility.

Nonetheless, in order fully response fo the information requests by the ED staff, what follows is

a discussion of the rules that are being met or exceeded by, Cottonwood’s use of HRSGs and
ESTs. ‘ '

L. Rules or-Regulations that are Met or Exceeded by HRSGs and ESTs

It should be noted that Issue 2 of the NOD does not honor Chairman Shaw’s specific directive to
provide “an opportunity for additional citations to be provided for what those rules are” but
instead atteropts to limit the discussion to citations already provided by the Applicant in its
original application. As Chairman Shaw indicated, the ED should be providing the Applicant an
opportunity to demonstrate whether any environmental regulation exists that is being met or
exceeded through the use of the HRSGs and ESTs. It does not matter whether the applicable
environmental rule ‘is an EPA regulation such as CAIR or county-specific regulations
promulgated by TCEQ, the question before the Commission is siraply whether any
environmmental xule is being met or exceeded.

A HRSG’s use of otherwise wasted heat from the turbine exhaust gas results in higher plant
thermal efficiency (net power output of the plant divided by the heating value of the fuel),
compared to other power generation technologies. Specifically, the equipment’s increased
thermal efficiency, as compared to a traditional steam boiler unit, reduces the fuel needs for the
same power ouiputs, while emitting no additional air emissions. It is important to note that the
lower fuel consumption associated with increased fuel conversion efficiency not only reduces
NOx emissions, but also reduces emissions of hazardous air pollutants and greenhouse gas
emissions, such as CO,. The use of HRSGs, ESTSs, and combined cycle technology is a crucial

piece of the state’s power fleet as we attempt to meet a growing demand for electricity and
maintain healthy air quality, ' '

It is important to note that, under Tex. Tax Code § 11.31(b), to qualify for an exemption the
equipment must be used “to meet or exceed rules or regulations adopted by any environmental
protection agency ... for the prevention, monitoring, control, or reduction of air, water, or land
pollution.” There is no statutory definition of the word “exceed,” but the only reasonable
interpretation of that term in this context is to include actions that not only reduce emissions
below an applicable limit, but also actions that do so before they are absolutely mandated of the
particular facility. Once a rule is duly adopted and time is all that stands between that rule
mandating a reduction at a particular plant, it is wholly unreasonable for the ED staff to narrowly
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construe the term “exceed” in the Tax Code to prevent proactive projects from qualifying under
11.31 while reserving eligibility only for those sites that wait until the last minute and they are
absolutely mandated to act. Not only would this create an absurd disincentive for proactive
pollution prevention, it ignores the reality that no member of the regulated community can afford
to always operate in a reactive, as opposed to proactive, manner.

Therefore, the only reasonable interpretation of 11.31 is to recognize that “exceed[ing]” an
environmental rule includes complying with duly-adopted environmental rules prior to the
ultimate compliance date that might be afforded under the rule. As discussed further below, this
is an important recognition in the context of pollution prevention approaches like HRSGs and
ESTs because, in many instances, the emission reductions achieved by this equipment are
required of some, but not all sites at this point in time, but the passage of time and compliance
deadlines will ultimately make such reductions mandatory at every site.

i CAIR

There are several applicable regulations which are being met or exceeded through the use of
HRSGs. Most notably, Texas and 27 other states are subject to the EPA’s Clean Air Interstate
Rule (“CAIR™), which specificall Ly calls for those states fo reduce emissions of NOx and 8O,
from electric generating facilities.” As described in the Application itself, Cottonwood’s HRSGs
and ESTs help meet or exceed the CAIR requirements primarily by reducing fossil fuel

consumption and related NOx emissions. The use of Cottonwood’s HRSGs and ESTs in the .

combined cycle configuration results in significantly lower NOx emissions for the same electric
power that could be generated by a simple cycle plant without pollution control equipment.
HRSGs and ESTs accomplish this result by capturing/recycling and using heat generated by its
combustion turbines, which then convert water into steam to power steam (rather than natural
gas) turbines to produce additional power without use of additional fossil fuel or its associated
NOx emissions. Stated conversely, without its HRSGs and ESTs, Cottonwood would be unable
to produce the same amount of power without producing more NOx emissions that would in turn
be curtailed on CAIR-implementing state regulations.

HI. BACT

" On January 2, 2011, EPA began regulating GHGs under the Clean Air Act® and implemented a
new GHG regime through BACT reviews (in SIP-authorized states or via a FIP [c.g., Texas])
which effects an output-based emission limit on GHGs. On May 21, 2013, the Texas chlslature
passed House Bill 788, which directs the commission to adopt rules to authonze GHG emissions
through state issued permits in order to displace the FIP with a SIP-authorized GHG permit

regime.

So, although the debate continues regarding EPA’s technical legal approach for regulating GHGs
under the Federal Clean Air Act, there can be no debating the fact that they are, in fact,
regulating GHGs in a manner that effects an output-based emission standard for fossil fuel-fired
power plants. Coupled with multiple NOx-based regulations, EPA’s GHG regime leaves no

* See 40 C F.R. Part 96.
4 See 75 Fed. Reg. 31514 — 31608 (June 3, 2010).
4 See TEX. HEALTH & SAFETY CODE § 382.05102; H. B. 788, 83™ Tex. Leg., § 2 (2013).
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question that an adequate environmental regulatory basis exists to satisfy that aspect of Prop. 2
eligibility.

The most effective means to reduce the amount of CO, generated by a fuel-burning power plant
is to use efficient generating technologies and processes to meet the plant’s required power
output. The equipment itself, heat recovery system generators, enhanced steam turbines, and
related ancillary equipment capture and recirculate heat that would otherwise be vented to the
atmosphere, which results in more electricity being produced per unit of fuel input.

In its GHG BACT Guidance Document, the EPA states, “Considering the most energy efficient
technologies in the BACT analysis helps reduce the products of combustion, which includes not
only GHGs but other regulated NSR pollutants {(e.g. NOx, SO2, PM/PM10/PM2.5, CO ete.)
Thus, it is also 1mportant to emphasize that energy efficiency should be considered in BACT
determinations for all regulated NSR pollutants (not just GHGs).” The fact that output-based
emission reductions have -been so clearly identified by the EPA as a preferred method of
compliance with BACT for a wide range of pollutants should end any debate about whether a
sufficient regulatory basis exists to conclude that HRSGs qualify as pollution control property.

By reducing output based emissions of GHGs in this manner, this equipment is clearly eligible
for Prop: 2 consideration without the need for any further discussion of whether and to what
extent existing NOx regulations independently establish that eligibility.

IV. NSPS

As previously mentioned, HRSGs also help facilities meet 40 CFR 60.44Da, which establishes
standards of performance for NOx emissions for electric utility steam generating units for which
construction commenced after September 18, 1978.°

In its Response Brief to the negative use determination appeal, the ED staff stated, “Applicants
cite to NSPS Da and/or Db which contain a limit based upon the pounds of NOx per MWh
generated. NSPS Da and Db regulate only a portion of the plant. Applicants argue HRSGs
provide control by increasing efficiency of the entire plant. Because what is regulated by NSPS
Da and Db is not the same as what Applicants state the control provided by HRSGs, there is not
a sufficient nexus.™ It appears that the ED’s argument here is that HRSGs help increase
efficiency and thereby reduce overall plant emissions, but the emission limits in parts Da and Db
only apply to specific pieces of equipment and therefore, the HRSGs were not “used,
constructed, acquired, or installed wholly or partly to meet or exceed” Da and/or Db.

A simple reading of the regulation demonstrates 1) that Da is an environmental rule; 2) that Da
requires that both HRSGs and duct burners meet certain emissions limits; and 3) that the use,
construction, acquisition, or installation of HRSGs will help an applicant meet these rules. The
fact that the Applicant argues that HRSGs help increase the efficiency of the whole plant has

*EPA, PSD and Title V Permitting Guidance for Greenhouse Gases, p. 21 (March 2011).

840 C.F.R. 60.40Da. It should be noted that the applicable emission limits vary depending on the year the facility
was constructed.

7 Executive Director’s Response to the Appeals Filed on the Negative Use Determinations for the Heat Recovery
Steam Generator Applications (“Executive Director Response Brief”), October 4, 2012, p. 11.
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absolutely nothing to do with the fact that the IIRSGs acquired and installed at its facility help
Applicant to comply with part Da.

The ED has already conceded that 40 CFR Part 60, Subpan KXXK includes an output-based
emission limit on NOx that applies to an entire power plant® Rather than taking the logical step
of acknowledging that HRSGs assist and, in fact, are essential to achieving the Subpart KKKX
emission limit, the ED makes a seemingly illogical leap to the conclusion that Subpart KKKK
cannot be the qualifying environmental regulation because that Subpart would not apply until
“after an applicant affirmatively decides to build a combined cycle plant.” Whatever that
statement is intended to convey, it does not accurately reflect the regulatory framework.

The “Applicability” section of 40 CFR Part 60, Subpart KKKK states “if you are the owner or
operator of a stationary combustion turbines with a heat input at peak load equal to or greater
than 10.7 gigajoules (10 MMBtu) per hour, based on the higher heating value of the fuel, which
commenced construction, modification, or reconstruction after February 18, 2005,” your turbine
is subject to this subpart. »10 So, it is clear that this regulatmn applies to “stationary combustion
turbines” without reference to what type of equipment is installed in conjunction with those
turbines,

V. Conclusion

Therefore, the CAIR Program, 40 CFR Part 60, Subpart Da, and 40 CFR Part 60, Subpart KKKK
clearty and unambiguously create NOx emission limits that HRSGs are “used, constructed,
acquired, or installed wholly or partly to meet or exceed.” The bottom line is that NOx emission
limits exist and HRSGs help to meet or exceed those limits. Furthermore, a combined-cycle
power plant using HRSGs is an example of efficient generating technologies and processes used
to meet the plant’s required power output, which is necessary to meet GHG BACT requirements
now and will be critical to meet GHG NSPS requirements, once finalized.

8rd at 12,
*Id

1940 CFR §60.4305.
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Flaws with the Interpretation and Application of the CAP Reflected in the ED Staff’s NOD

I Structural Flaws in the CAP, as Interpreted in the NOD

During the Commissioner Agenda Meeting, in a discussion with Minor Hibbs regarding the
flaws of the current CAP, Chairman Shaw noted that “My thought is you use those same
processes, it’s just that for the purpose of those items listed in (k) you consider energy
efficiency in that methodology.” Unfortunately, the interpretation of the CAP reflected in the
staff’s NOD does not account for the energy efficiency benefits provided by HIRSGs and ESTs in
the CAP and has, in fact, guaraniced that this equipment will receive a negative use
determination. What follows is the documentation of how the ED staff’s interpretations of the
CAP always generate a negative use determination for this equipment.

The CAP as interpreted by ED staff and set forth in the NOD, is best suited to measure the
positive use determination percentage generated as a consequence of an upgrade or modification
to production facilities that generate pollution control benefits as a consequence of such a
modification. Cottonwood was not replacing an older, traditional steam-fired boiler with a more
efficient combined-cycle unit. Rather, Cottonwood, inclusive of its HRSGs, was designed and
installed as a greenfield power generation facility. As a result, the CAP Model presented in the
‘NOD does not generate a use determination percentage that accurately reflects the pollution
prevention benefit of HRSGs and ESTs.

1L Application of the ED’s Prescribed CAP Model Demonstrates Significant
Deficiencies and Does Not Comply with Commission’s Instructions

Although Cottonwood does not agree with the regulatory interpretations reflected in the CAP
instructions provided in the NOD, in an effort to fully comply with the ED staff request,
Cottonwood has applied the CAP as prescribed in the NOD (see Table 1 below). Use of this
model results in a use determination of -749.40%, which. demonstrates why the staff’s
interpretations are flawed and do not comport with legislative directives set out in 11.31.
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Table i: Results of CAP Model Using TCEQ Variable Assumptions

"TCEQ

GAP Mode] Vaijable Assun_:p_t:ioﬁ f

B CAPModelInputs L

e

| TCEQ

CAZR.
Model
‘Output

Production Capacity Factor (PCF):
Calculated by dividing the capacity of the existing
equipment or process by the capacity of the new
equiptnent o process,

PCF = {; undefined
Capacity of Existing Equipment = 0
Capacity of New Equipment/Process = 220

Capital Cost New (CCN): Cost
of HRSGs ONLY

CCN = $23,260,294

Capital Cost Old (CCN):
Cost of a boiler(s) requirad to produce the same
amount of steam produced by the HRSCs.

CCO= $27,550,022

Net Present Value of the Marketable
Product (NPVMP): The net present valne

of the marketable product recoverad for the
expected lifetime of the property, calcnlated using
the equation in §17.17{(c)(2)

1. Ifsteam isused fo generate electricity that s
sold to extemal parties or used on sits, then the
value of the marketable product is considered the
value of electricity sold or used on site as a result
of the steam generated by the HRSG. For 1
above, the thermal power of stcam generated by
the facility is converted into electrical power.
Using steam tables and basie thermodynamic
equations, the thermal power of the steam can be
determined.

Substituied actual steam turbine net
generation in MegaWatt-Ylours for the 2005-
2007 period[1]

WA

Prodaction Cost (PC):

Itemized costs directly attcibuted o the operation
of the HRSG excloding non-cash costs, such as
overhead and depreciation and excluding costs
related to operating the gas furbine, associated duct

burners, or the steam turbine inclnding fuel costs.

HRSG-Only O&M: $827,508

1 (NOTE: No Fuel Costs Included)

Iliterest Rate:

10%; Use in current CAP Model

Assumed

n;
Estimated Useful Lifs in years of the HRSG

Use 20 year useful life, Assumed

Assumed

ALL Assnmptions Above

All

-749.40%
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One of the major reasons the ED staff’s interpretation of the CAP drives an absurd negative
percentage is the over-emphasis on income in the calculation, which is direct conflict with
comments made by Commissioner Baker at the December 5, 2012 Agenda when he stated:

In this letter from the author that says specifically that “3732...[was not
intended] to prevent electric-generating facilities from receiving exemptions for
equipment simply because they also derive profit from any given piece of
equipment or precess.” It basically says if it reduces pollution it qualifies. And
so, I have a really hard time sort of ignoring what the will of the author, who
seems to be very clear in sort of what he was thinking when the Bill was writfen
and passed, and sort of just setting that aside because of the economic benefit
gain from the installation of a HRSG.

The fact that, in large part, the staffs interpretation of the CAP uses production value as a means
to drive down the use determination percentage also runs afoul of the stated expectations of
Commissioner Rubenstein when he stated at the December 5 Agenda:

I don't disagree that there’s great production value in having the HRSGSs there.
None. Nobody disputes that. But, I also don’t think it's appropriate to discount the
Jact that that efficiency ends up in emission avoidance, and . . . we've touted the
improvements in air quality that we've made because we've targeting the
emissions, in large respects the increased efficiencies because of the regulations
that we have also let us get there, and so we can't like it here and not like it over
on this end

There is no doubt that the Commissioners’ directive was for the ED to provide a method for
calculating use delerminations that accounts for and encourages the prevention of pollution
through efficient process and design features. Unfortunately, the interpretations of the CAP
reflected in the NOD fail fo accomplish this end and should not be used to evaluate HRSGs and
ESTs. We remain hopeful that, through the submission of responses to NODs, the regulated |
community will provide a more than adequate basis for the ED staff to follow a different
interpretation and application of the CAP that better honors the directions and expectations of the
Commissioners. Toward that end, what follows in Attachment C is Cottonwood’s atteropt to
document a more technically, legally, and practically sound approach to applying the CAP to
HRSGs and ESTs.
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Solution to CAY Jssue and Statutory Compliance

While the CAP, as prescribed by the ED staff, should not be used to evaluated HRSGs and ESTs,
an interpretation of the CAP that utilizes the same basic form as that prescribed by the ED staff,
but which better incorporates accurate measures of costs and revenues for each variable.
Cottonwood has worked closely with other pending Prop. 2 applicants to develop a consistent set
of measures in order to make the ED staff’s job in evaluating cach submission much more
cfficient and productive. We hope that what results is the agrecment by staff that the clarified
CAP approach set out below can serve as a useful tool in calculating the appropriate use
determination for the pending applications.

Proposed Models and Resulfing Use Determinations
L Summary of Models Used to Caleulate Use Determinations

As discussed in Attachment B, Cottonwood has run the numbers using ED’s prescribed CAP
Model and calculated a use determination percentage of -749.40 percent. The arbitrarily low use
determinations that result when applying this model demonstrate that it cannot be relied upon as
an accurate measure of the pollution control benefits provided by HRSGs and ESTs. Therefore,
Cottonwood has interpreted and applied the CAP in a way that much more accurately accounts
for the pollution control benefits provided by HRSGs and ESTs while still using the staff’s
preferred tool for deriving positive use determinations. Without waiving any right to contest the
Commission’s use of the CAP for these types of applications, we are confident that, for purposes
of resolving the pending applications for HRSGs and ESTs, the refined CAP model set out below
will serve the Commission very well. '

Under this refined CAP Model set out below, Cottonwood has prepared two scenatios — one in
which the Capital Cost Old (“CCO”) is assumed to equal zero and one in which the CCO is
assumed to be the cost of a “flue gas ducting spacer” or “spool piece” which would be located in
place of the HRSGs and associated equipment if the HRSGs and associated equipment were
eliminated from the facility’s design (i.e. if the heat was simply vented).

1I. Refined CAP Model

Cottonwood has chosen to first prepare a CAP Model utilizing the form in the NOD, and then to
incorporate within this CAP Model the most accurate cost and revenue assumptions for each of
this model’s variables, when those proposed by the TCEQ within the NOD do not represent these
values.

Cottonwood has prepared two CAP Model scenarios:

s Scenario (1) in which the Capital Cost Old (“CCO”) is assumed to equal zero, to reflect
the greenfield design of the Facility (or, stated another way, to reflect the fact that there is
no comparable equipment being replaced by the HRSGs and ESTSs); and

¢ Scenario (2) in which CCO is assumed to be the cost of a “flue gas ducting spacer, or
“spoo] piece”, which would be in place if the Facility’s HRSGs and their dedicated
ancillary equipment were eliminated from the Facility design.
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The Applicant assumptions used within these CAP Model scenarios, and a summary of the
resulting use determination percentages, are presented below.

A, Clarified CAP Model Assumptions

Cottonwood has defined certain cost and revenue variables in applying the CAP Model in a way
that allows the CAP to accurately reflect the Facility’s costs and revenues, and to incorporate
them into a calculation that results in an accurate use determination percentage for a pollution
prevention device like a HRSG.

(Production Capacity Factor xCapital Cost New)-Capital Cost O1d-NPVMP
Capital Cost New

x100

Where NPVMP is defined as “the net present value of the marketable product recovered for the
expected lifetime of the property, calculated using: the equation in paragraph (2) of this-
subsection [30 TAC §17.17(c)(1)]. Typically, the most recent three-year average pnce of the
material as sold on the open market should be used in the calculation. If the price varies from

state-to-state, the application shall calculate an average and explain how the figures were
determined.”

Specifically, Cottonwood has used the following assumptions regarding the variables to be nsed
in the CAP Model presented by the TCEQ in the NOD:

« Production Capacity Factor (“PCF”): value has been assumed to equal 1.

No older, less efficient equipment was replaced by the installation of the subject equipment and
the Facility was constructed from a greenfield design. Therefore, any theoretical consideration
of a comparable, older design in the CAP Model would be assumed to be at the same productive
capacity as the subject equipment at the Facility. Precedent exists from prior TCEQ Tier I
Application filings for the use and acceptance of a PCF value of 1.

* Capital Cost New (“CCN"): value has been assumed to include the installed cost of the
HRSGs and all dedicated ancillary equipment necessary to gemerate the marketable
product assurned in this CAP Model, including the ESTs.

HRSGs alone cannot produce electricity as a fuel substitute; the HRSG works in conjunction
with additional equipment to convert the heat of combustion from the Facility’s Combustion
Turbines (“CTs”) info electricity. That additional equipment, including circulating water
systems, cooling water systems, cooling towers/air cooled condensers, water treatment systems,
and the ESTs, must be included in CCN. Precedent from prior TCEQ Tier I, If, and III

Application filings exists for the use and acceptance of a PCF applicant-defined Historical Costs,
inclusive of dedicated ancillary equipment costs.

» Capital Cost Old (“CCO”): value has becn defined as zero.
As stated above, the HRSGs were not installed as a replacement of similar or comparable, less

efficient equipment, Precedent exists from prior TCEQ Tier Il Application filings for the use
and acceptance of a CCO value of zero.
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» Net Present Value of the Marketable Product (“NPVMP™) includes the following
assumptions:

o Production Cosl (“PC™): value has been modified Lo include the cost of fuel
attributable to the MW output of the ESTs.

.The NOD directs Cottonwood to exclude such fuel costs. The fuel used to create the steam is a
raw material used in HRSG operation. The CAP Model should not. consider the Marketable
Product value (“revenues™) of the electricity produced by the subject equipment on one hand
while excluding the fuel costs (“O&M costs™) necessary to create that Marketable Product on the
other. Without fuel, the HRSG cannot generate steam; without the ESTs the HRSG cannot
generate electricity; and therefore, no Marketable Product would be created. Fuel costs must be
included in Production Costs in any rational application of this CAP Model.

It is an oversimplification to assume all fuel costs within the Combined-Cycle system are
attributable to the Facility CTs alone, Facility fuel costs to generate Marketable Product should
be assumed to be incwred by: the CTs; the Facility HRSG Duct Burners; and the Facility
HRSGs.
» Three-Year average inputs (2005-2007) for the following:
Facility Capacity Factor (%0);
Facility Heat Rate (“UNITS™);
Annual O&M Costs for HRSGs & Ancillary Equipment;
ERCOT Houston Zone electricity pricing; and
Katy Hub Fuel pricing.
¢ Annval O&M Costs included O&M costs for the following Facility systems:
HRSGs;
Circulating Water System;

¢ 0O O o O

Cooling Water System;

Cooling Towers/Air Cooled Condenser(s);
Make Up Water Treatment System; and
ESTs.

O 0O O O 0 o©
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B. Clarified CAP Model Results

The Clarified CAP Model results in a positive use determination of 87.22 percent when CCO is
assumed to equal “0” and 87.06 percent when CCO is assumed to equal the cost of a spool piece.
Attachment D, entitled “Cost Analysis Procedure ‘CAP* Calculations,” details Cottonwood’s

CAP Model assumptions and the resulting use determination percentages to be applied to
facility’s HRSGs and ESTs where:

¢ CCO=0and
o CCO=Cost of Spbol Piece

Attachment D also provides any needed supporting documentation for the Applicant’s variable
assumptions used in the CAP Model to generate the resulting use determination percentages.

Table 2 below summarizes the outcomes of the two CAP Model scenarios prepared.

Table 2: Clarified CAP Model Outcomes

CAPMOdEl)"  Deseripfion’ - . Pollation
- Heenany b SR - Control Cost
Tier T - AR

CAP Model | HRSG & Dedicated Ancillary o
W/ CCO = Systems 87.22% $52,844,633
$o
Tier I - |
CAP Model | HRSG & Dedicated Ancillary
I CCO = Systoms 87.06% $52,742,124
Spool Piece
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Cottonwood Energy Compa

Electriclty - PV Calculations

SCENARID 1t CAPITAL COST QLD = §0

<< CONFHMENTIAL »>

Difference Period interest Rate PV - Period
$909,118 1 110 % 826,471
809,118 2 12t % 751,337
$909,118 3 1.331 § 583,034
$909,118 4 1.4841 § 620,940
3909, 118 5 1.61051 § 564,481
$809,118 8 1771561 8 513,173
$909,118 7 10487171 § 466,521
$909,118 8 214356881 § 424 110
$909,118 g 2.357947691 § 385,585
$809,118 10 250374246 § 350,504
$908,118 11 2853116706 § 318,840
$909,118 12 3.138428377 & 289,673
§909,118 13 3.452271214 § 263,339
$909,118 14 3.797498338 § 239,389
$908,118 15 4177248168 5 217,636
$909,148 16 4.584072088 $ 197,851
$908,118 17 5.054470285 § 179,864
$909,118 18 5550817213 $ 163,513
$909,118 19 6.115800045 % 148,648
$909,118 20 6.727499940 & 135,135

NPVIMP: $ 7,739,853

DUFE&EPHELPS
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Cottonwood Enargy Compan

Efectricily - PV Cateulalions

SCENARIO 1: CAPITAL COST OLD = %0

<< CONFIDENTIAYL 5»

Difference Period Inferest Rate PV - Period
%900,118 1 110 % 826,471
$909,118 2 t.21 § 751,337
$909,118 3 1331 § 683,034
$909,118 4 14641 § 620,840
3009.118 5 161051 § 564,491
$909,118 & 1771561 & 513,173
$809,118 7 1.8487171 3 466,521
$509,118 B 214358881 % 424,110
$909,118 9 2357947691 § 385,555
$808,118 10 250374246 § 350,504
$908,118 11 2853116706 § 318,640
$909,118 12 3.138428377 § 289,673
$909,118 13 3462271214 § 263,339
$909,118 14 37974088336 § 239,389
§809,118 15 4177248189 $ 217,638
$009,118 16 4.594072086 §% 197,851
$909,118 17 5.054470285 § 178,864
$809,118 18 5.550017313 % 163,513
$809,118 9 8,115909045 $ 148,648
$808,118 20 B8.727429949 § 135,135

NPVMP: § 1,739,833

DUFFEPHELPS
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