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VIA Hand Delivery % Wt
Bridget C. Bohac, Chicf Clerk =
Texas Commission on Environmental Quality o3
12100 Park 35 Circle Q ‘W
Building F, 1st Floor § w
Austin, Texas 78753 o

RE:  South Texas Electric Cooperative, Inc.

Sam Rayburn Power Plant, Nursery, Victoria County, Texas
Appeal of June 5, 2014 Negative Use Determination
Application No. 13534

Dear Ms. Bohac:

South Texas Electric Cooperative, Inc, (“dpplicant” or “STEC”) is in receipt of the
Executive Director’s letter dated June 5, 2014 notifying it of a negative use determination (the
“Determination™) on its Application No. 13534 (the “Application™).

L Procedures for Appeal

Applicant disagrees with the Determination and’ pursuant to 30 TAC 17.25 hereby
provides:

(1)  the name, address, and daytime telephone number of the person filing the appeal
is:

Mike Nasi

Jackson Walker L.L.P. 100 Congress Ave., Suite 1100
Austin, Texas 78701

512-236-2216
As legal counsel to:
Soﬁth Texas Electric Cooperative, Inc.

(2) the name and address of the entity to which the use determination was issued:

100 Congress Avenue, Suite 1100 Austin, Texas 78701 +  {512) 236-20C0 fax (512) 236-2002
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South Texas Electric Cooperative, Inc.
Sam Rayburn Power Plant

FM 447

Nursery, Texas, 77976

the use determination application number for the Application was:
No. 13534
request Commission consideration of the use determination:

Applicant hereby requests the Commission to hear and consider the merits of the
Application and reach a determination that a positive use determination is
appropriate; in the alternative, Applicant requests that the Commission reach a
determination that the negative use determination is not appropriate and the
matter should be remanded back to the Executive Director for a determination that
the property in question is eligible for a positive use determination.,

The basis for the appeal is set forth in full in the attached brief.

Sincerely,
&? L ,2"-4“_
Michael J, Nasi

Counsel for South Texas Electric
Cooperative, Inc.



APPEAL OF NEGATIVE USE DETERMINATIONS ISSUED TO
SOUTH TEXAS ELECTRIC COOPERATIVE, INC.

South Texas Electric Cooperative, Inc. (“Applicant” or “STEC”) files this appeal of the negative
use determination issued by the Executive Director (“ED”) on June 5, 2014'. For the reasons
articulated below, the Applicant respectfully requests that the Texas Commission on
Environmental Quality (“TCEQ” or “Commission™) sustain the Applicant’s appeal of the
negative use determination and order that a positive use determination is appropriate using the
Clarified CAP Model proposed by Applicant. In the alternative, Applicant requests that the
Commission remand the matter to the Executive Director with specific instructions to revisit the
pollution control aspects of the subject property and use the tools Applicant has provided to
bring this long-overdue use determination to a close in a way that comports with applicable law.

In an effort to limit the volume of briefing material filed with the Commission, Applicant
incorporates by reference its briefing filed in Docket No. 2012-1587-MIS-U and reiterates the
arguments made therein.”

SUMMARY OF ARGUMENT

Despite the passage of nearly 18 months, the negative use determination being appealed here
reflects no meaningful progress since this Commission remanded this application after
considering the matter at its Agenda on December 5, 2012, The ED’s proposal not only fails to
comply with the Commission’s directive to provide an adequate technical basis for that
determination, but more importantly fails to comply with an unambiguous mandate from the
Legislature.

The legal issue here is simple. As currently applied and reflected in the proposed negative use
determination that is before you, the ED’s interpretation of its own rules will always generate a
negative use determination for heat recovery steam generators (“HRSGs”) and enhanced steam
turbines (“ESTs”). This is patently in violation of Section 11.31 of the Texas Tax Code which
unambiguously directs that the Commission “shall determine™ that “heat recovery steam
generators” and “enhanced steam turbine systems” are “used wholly or partly” as qualifying
pollution control property.”

While technical arguments could be made to support a 100 percent positive use determination, in
a spirit of compromise and in hopes of preventing further resources being expended on these
matters, STEC has worked exhaustively with other similarly situated applicants (“Applicants™) to
develop a legally and technically valid approach that generates a positive use determination far
less than 100 percent. Yet, that approach was summarily rejected by the ED in favor of a
confined interpretation of the rules that directly contradicts statutory law and, therefore,
fundamental principles of Texas administrative law.
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So that the Commission and Applicants are not subjected to another 18 month delay in this
almost 7-year old matter, Applicant is requesting that the Commission order that a positive use
determination is appropriate using the Clarified CAP Model proposed by Applicant. In the
alternative, Applicant is requesting that this matter be remanded to the ED for a new
determination, and that the Commission specifically instruct the ED to comply with the
Legislature’s specific instructions in Tex, Tax Code § 11.31 to issue a positive use determination
and utilize the tools that have been developed to generate positive use determinations that have a
real chance of bringing this dispute to an end and providing the Commission with the tools to
deal with future applications.

L. Procedural Background

Between 2008 and 2012, the Executive Director has received approximately thirty-eight
applications for HRSGs and associated equipment installed at combined-cycle electric generation
facilities. The Executive Director issued 100 percent positive use determinations for twenty-five
of the applications representing 70 HRSGs. Six of those applications representing 16 HRSGs
were appealed by local taxing units,

On April 20 2009, the Applicant filed a Tier IV Applications for Use Determination for Pollution
Control Property with the ED for three Heat Recovery Steam Generators (“HRSGs”) to reduce
air emissions at the Sam Rayburn Power Plant, The Executive Director failed to take any action
on this application for over three years. At some point during those three years, the ED decided
to dispose of the application and on July 10, 2012 issued a negative use determination for the
HRSGs, stating that “[h]eat recovery steam generators and associated dedicated ancillary
systems are used solely for production; therefore, are not eligible for a positive use
determination.”

Applicant appealed the negative use determination and the Commission took up the appeal at its
December 5, 2012 Agenda Meeting. After considering the briefs and hearing the arguments, the
Commission remanded the matter back to the ED for a new determination. Upon remand,
Applicants worked exhaustively to develop a legally and (echnically supportable approach that
generates a positive use determination far less than 100 percent in hopes of arming the
Commission with the tools to resolve this dispute, prepare itself for future applications, and
avoid further resources being consumed to resolve this matter. Applicants met with the ED
executive management and staff to explain the merits of these tools and answer any questions or
concerns. Applicants believed progress had been made, but the ED’s staff issued an NOD on
January 24, 2014 that reflected little progress in the mindset of the ED’s staff. Applicant again
replied to the NOD, providing additional information to the ED and reiterating the legal and
technical merits of the proposed tools being offered. Unfortunately, on June 5, 2014, the ED
issued a negative use determination for the application submitted by STEC, which is the subject
of this appeal.



1L The Legislature Specifically Determined that HRSGs and ESTs are Pollution
Control Property and Are Entitled to an Exemption from Taxation

Tex. Tax Code § 11.31 begins by stating that “A person is entitled to an exemption from taxation
of all or part of real and personal property that the person owns and that is used wholly or partly
as a facility, device, or method for the control of air, water, or land pollution”” Under this
provision, if the property is used for the control of air, water of land pollution, it is eligible to
receive a tax exemption,

There can be no question that the Legislature specifically listed HRSGs and ESTs as “facilities,
devices, or methods for the control of air, water, or land pollution” under 11.31(k). The term
used by the Legislature, “facility, device, or method for the control of air, water, or land
pollution” is defined in statute as:

any structure, building, installation, excavation, machinery, equipment, or device,
and any attachment or addition to or reconstruction, replacement, or improvement
of that property, that is used, constructed, acquired, or installed wholly or partly to
meet or exceed rules or regulations adopted by any environmental protection
agency ... for the prevention, monitoring, control_or reduction of air, water, or

land pollution.’

If equipment is considered a facility, device, or method “for the control of air, water, or land
pollution™ then, by definition, it is used “to meet or exceed rules or regulations adopted by an
environmental protection agency for the prevention, monitoring, control, or reduction of air,
water, or land pollution.” Thus, according to the Legislature’s definition, HRSGs and ESTs not
only meet or exceed environmental rules, but this equipment is also used to prevent, monitor,
control or reduce air pollution.

The Legislature provided even more clarity in §11.31(m) which states that if an application is for
a “facility, device, or method included on the list adopted under Subsection (k) the ED “shall
determine” that the equipment is “used wholly or partly” as qualifying pollution control property,
In case the ED was still unsure about whether HRSGs and ESTs could qualify as pollution
control property, the author of the bill which included the addition of 11.31(k) wrote a letter to
the Commission stating that equipment which had both a production component and a pollution
control component, achieved though energy efficiency, qualified as pollution control property.

And if there was still any room for doubt, two separate Texas Attorneys General have opined to
the Texas Natural Resource Conservation Commission and the TCEQ that “methods of
production,” including the use of energy efficient measures such as HRSGs and ESTs, can and
do qualify as exempt pollution control property.®

* TEX. TAX CODE §11.31(a) (emphasis added).
3 TEX. TAX CODE §11.31(b) (emphasis added).
® Tex. Att, Gen, Op, JC-0372 (2001); see Tex. Att. Gen, Op. GA-0587 (2007).
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In this case, the equipment in question is statutorily defined as a “facility, device, or method for
the control of air, water or land pollution,” thereby confirming that HRSGs and ESTs are, under
the “plain meaning” of Tex. Tax Code §11.31, entitled to some exemption from taxation.

ITII.  Despite the Unambiguous Statutory Language, the ED’s Staff’s Current Application
of its Own Regulations Will Always Generate a Negative Use Determination for HRSGs
and ESTs, Which is Patently in Violation of the Texas Tax Code,

Under TCEQ rules, Tier IIl applicants are required to use the Cost Analysis Procedure (“CAP™)
to calculate the appropriate use determination, And while Tier IV applicants are not required by
TCEQ rules to use this the CAP, Applicant proposed a Clarified CAP Model which not only
conforms with TCEQ rules, but more importantly, gives effect to the Legislature’s intent and
arms the Commission with a mechanism to resolve the pending and future applications in a
legally and technically supportable manner.

In its negative use determination, the ED argues that, under its CAP, the Capital Cost Old
(*CCO™) cannot be zero, even though there is no “old” equipment being replaced by a HRSG
and EST. This equipment is not replacing other equipment, but is installed as part of the design
of this type of facility,

What is interesting about this interpretation is that there is no statutory or regulatory requirement
mandating this interpretation, yet this interpretation will always genecrate a result directly
inconsistent with the statute. ED staff have concluded that applicants must assume that the CCO
is equal to the cost of a boiler, because boilers, like HRSGs, produce steam. However, the
statute does not require the ED to use the CAP, nor does the statute require that the cost of a
comparable piece of equipment be used for CCO when there is no equipment being replaced.
The requirement that applicants substitute the cost of a boiler as the CCO for HRSG applications
is a regulatory fiction used by the ED which will always generate a negative use determination,

This interpretation, which is not required by statute or TCEQ’s own rules, will necessarily result
in an outcome which directly contradicts the Legislature’s unequivocal instruction fo treat
HRSGs and ESTs as pollution control property in Texas Tax Code §§11.31(k) and (m).

In a recent case, the Texas Supreme Court considered ambiguous provisions in a statute and
applied traditional rules of statutory construction to accomplish the primary objective of
ascertaining and giving effect to the legislature’s intent. The Court recognized the Comptroller’s
construction of the tax code was entitled to “serious consideration” and that the Court normally
would defer to the agency interpretation, but does not defer when that interpretation is plainly
erroneous or inconsistent with the language of the statute,” Afler considering the statute, the
Court held the Comptroller’s construction to be inconsistent with the statute and reversed lower
court decisions upholding the agency construction. Although the agency interpretation
apparently was reasonable enough to result in ambiguity, the taxpayer’s interpretation was the
“better” one because the agency interpretation was inconsistent with the statute, and thus
unreasonable,

T TGS-NOPEC Geophysical Company v. Combs, et al., 340 S.W.3d 432 (Tex. 2011).
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Section 11,31 must be construed to give effect to the Legislature’s intent.® An agency or court
should first attempt to determine this intent from the actual language used by the Legislature,
That is, an agency or court should first look to the plain, ordinary meaning of the statute’s
words.” Most importantly, “[i]f a statute is clear and unambiguous, [the courts] apply its words
according to their common meaning without resort to rules of construction or extrinsic aids.”'
This is true even when the agency charged with enforcing the statute seeks to apply a different
construction.'!

These pillars of Texas Administrative Law have been flatly ignored by the ED in this case. As
noted above, the ED’s interpretation of its rules not only directly contradicts the Legislature’s
directive as to how to process applications for equipment listed in 11.31(k) of the Tax Code, but
also conflicts with its own rules. The ED argues that the CAP analysis requires that it assume
the CCOQ is equivalent to some other piece of production equipment. This ignores the TCEQ’s
own regulations, which define “Capital Cost Old,” as “[t]he cost of the equipment that is being or
has been replaced by the equipment covered in an application.”'? For these HRSG applications,
no equipment is being or has been replaced,

In this case, the ED has chosen a boiler, since, like a HRSG, a boiler produces steam. The ED
did not derive this conclusion from its rules, but made a unilateral judgment that is not mandated
by statute or regulation since a boiler and HRSG are completely distinet pieces of equipment.
HRSGs are a heat transfer area, in which waste heat from the combustion turbine is used to
create steam. There is no furnace in a HRSG. A fossil fuel-fired boiler combusts fuel, by using
a furnace, stoker, or fluidized bed, to generate the heat used to produce steam. The ED has
arbitrarily chosen one similarity between HRSGs and boilers (that steam is emitted from them)
and used that to rationalize a position that always generates a result that conflicts with express
language of a statute. This is the definition of what a regulatory agency cannot do in Texas.

Applicants suggested to the ED that, if CCO could never be zero in their minds, they would be in
a much more defensible position if they assumed that the equipment being replaced was a spool
piece which directs the exhaust heat to the stack and vents to the atmosphere. In an effort to
compromise with the ED’s position, Applicants proposed to include the capital cost of a spool
piece in the CAP calculation and provided the results to the ED. Rather than consider this or an
alternative interpretation of the rules to conform to the above-referenced statutory directive, the
ED has instead chosen to narrowly define the CAP calculation in a manner that always results in
a negative use determination, which is in direct conflict with §11.31,

It goes without saying that the Commission should avoid interpreting its rules in a manner that
will always generate a negative use percentage for equipment that has been legislatively assumed
to be, in whole or in party, pollution control property. Beyond this basic premise of Texas

¥ See TEX. GOV'T CODE § 312.005; Gilbert v. EI Puso County Hosp. Dist., 38 8.W.3d 85 (Tex. 2001).

? See TEX. GOV’T CODE § 312.002(a); Am. Home Prods. Corp. v. Clark, 38 S.W.3d 92, 95-96 (Tex. 2000};
Crimmins v. Lowry, 691 8§, W.2d 582, 584 (Tex. 1985).

' See In Re Nash, 220 S.W.3d 914, 917 (Tex. 2007) (emphasis added).

" See Pretzer v, Motor Vehicle Bd,, 138 S.W.3d 908, 914-15 (Tex. 2004); Barchus v. State Farm Fire & Cas. Co.,
167 8.W.3d 575, 578 (Tex. App.—Houston [14th Dist.] 2005, pet denied).

1230 TAC §17.2(2).



Administrative Law, the Commission must recognize that staff’s interpretation of the CAP to
always result in a negative use determination is tantamount to an ad hoc rulemaking to remove
this equipment from eligibility., Such a procedure clearly violates Tax Code §11.31(1), which
explicitly requires the Commission to go through formal rulemaking and satisfy a high burden
(compelling evidence of no pollution control benefit) before disallowing eligibility for this
equipment.

IV.  As Currently Applied, the CAP Fails to Comply with Legislative Directive, is Wildly
Inconsistent, and Conflicts with the Commission’s Stated Goal of Encouraging Pollution
Reduction Through Energy Efficiency.

The ED has recognized that the CAP is a flawed system. During the December 5, 2012 Agenda
meeting, both ED staff and Chairman Shaw recognized the shortcomings of the CAP. Yet, the
ED continues to reject proposals from applicants about how to use the CAP in a way that more
accurately reflects the pollution control benefits of HRSGs and ESTs, As an example of how
inconsistent the ED has been in evaluating these applications, with regard to the application
submitted by CER-Colorado Bend, the ED has separately argued for a 100% positive used
determination, a 61% partial used determination, a 0% use determination, and a negative 276%
use determination, for the exact same equipment.

As currently applied, the CAP cannot address output based emission limits that govern natural
gas combined cycle power plants.”® Yet, the current application of the CAP fails to recognize
reductions in emission from an output based perspective and, thus, is the equivalent to the
Commission sticking tts head in the sand and hoping that output-based emission controls will
pass us by. They will not. In fact, they are likely to be the majority of the pollution control
techniques moving forward, especially as the Environmental Protection Agency (“EPA")
continues to press for GHG regulation under the Clean Air Act.

CONCLUSION

The ED’s position that HRSGs and ESTs are not eligible for a positive use determination fails to
recognize the importance of the statutory definitions provided in Tex. Tax Code §11.31 and does
not comply with the controlling statute. Because the Legislature chose to describe HRSGs and
ESTs using a statutorily defined term, that definition must be applied and the property must be
considered to “meet or exceed rules or regulations adopted by any environmental protection
agency . . . for the prevention, monitoring, control, or reduction of air, water, or land pollution,”
The ED cannot simply choose to ignore this statutory definition. Furthermore, Applicant has
provided the ED with more than enough technical support to understand and rely upon the
Clarified CAP Model discussed at length above. Applicant trusts that the Commission will make
every effort to comply with the clear intent of Tex. Tax Code §11.31 and either order that a
positive use determination is appropriate or remand this matter to the ED for a new use
determination with specific instructions to revisit the pollution control aspects of the subject

1 See 40 C.F.R. Subpart KKKK; 79 Fed. Reg, 34960 (June 18, 2014) (EPA’s proposed Carbon Pollution Standards
for Modified and Reconstructed Stationary Sources: Electric Utility Generating Units); and 79 Fed Reg. 34830 {June
18,2014) (EPA’s proposed Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility
Generating Units).



property and use the tools Applicants has provided to bring this long-overdue use determination
to a close in a way that comports with applicable law,

10671784v.2

Respectfully submitted,

Michaefl J, Nasi

State Bar No. 00791335
Steve Moore

State Bar No. 14377320
Benjamin Rhem

State Bar No, 24065967

JACKSON WALKER L.L.P.

100 Congress Avenue, Suite 1100
Austin, Texas 78701
512-236-2200

512-236-2002 (Facsimile)
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South Texas Electric Cooperative, Inc. LP Exhibit List

07/31/2012  Appeal of Negative Use Determination issued to South Texas Electric
Cooperative, Inc.

10/30/2012  South Texas Electric Cooperative, Inc.’s Reply to Response Briefs

06/24/2013  Response to Notice of Technical Deficiency of South Texas Electric
Cooperative, Inc.

03/07/2014  Response to Notice of Technical Deficiency of South Texas Electric
Cooperative, Inc.

06/05/2014 TCEQ Notice of Negative Use Determination for South Texas Electric
Cooperative, Inc.



*
W .

JACKSON WALKER L.L.D. (512) 236-2216 (Direct Dial}

‘ (512) 391-2194 (Direet Fax) -
M‘—WM mnasi@)w.com

ATTORNEYS & COUNSELORS -~

July 31, 2012
VIA Hand Delivery
=
Bridget C. Bohac, Chicf Clerk g S0
Texas Commission on Environmental Quality N § m§
12100 Park 35 Circle 2 L g%,
Building F, 1st Floor a - F%%%
. - ; Ll
Austin, Texas 78753 O ] ;,*% ﬁJ
RE: South Texas Elecmc Cooperatlve Inc - Appeal of July 10, 201 ENegafive. Us.
Determination +=

© Dear Ms. Bohac:

We are in receipt of the Executive Director’s letter dated July 10, 2012 notifying the
South Texas Electric Cooperative, Inc. (“dpplicant” or “STEC™ of a negative use
determination (the “Determmatzon”) on its application #07-11926 (the “Application”)

L Procedures For Appeal

Applicant disagrees with the Determmatmn and pursuant to 30 TAC 17.25 hereby
provides:

LIy e

(1) the name, address, and daytime telephone number of the person filing the appeal
is: : -

Mike Nasi

Jackson Walker L.L.P.

100 Congress Ave., Ste, 1100
Austin, Texas 78701
512-236-2216

As legal counsel to:
South Texas Electric Cooperative, Inc.

(2)  the name and address of the entity to which the use determination was issued:

~ South Texas Electric Cooperative, Inc.
Sam Raybum Power Plant
FM 447

Nursery, Texas (Victoria County)

Appeal of Negative Use Determination Issued to South Texas Electric Cooperative, Inc.

Page | )
8325328y 30 Congress Avenue, Suite 1100+ Austin, Texas 78701  «  (512) 2356-2000 =  fax {§12) 236-2002
www.jweom - Austin - Dallas - FortWorth  +  Houstén -+ San Angcla San Antonic  +  Member of GLOBALAWS
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the use determination application number for the Appli€ation was:
13534
1'équest Commission consideration of the use determination:

Applicant hereby requests the Commission to hear and consider the merits of the
Application and reach a determination that a negative use determination is not
appropriate and the matter should be remanded back to the Executive director for
a determination that the propetty in question is eligible for a positive use
determination, '

The basis for the appeal is set forth in full in the attached brief.

Sincerely, a :
/éﬂ’ Michael J, Nasi, Counsel for South Texas Electric
Cooperative, Inc. :

Appeal of Negative Use Determination Issued to South Texas Electric Cooperative, Inc.

Page 2
8325328v.3



TCEQ DOCKET NO.

APPEAL BY South Texas Electric § TEXAS COMMISSION
Cooperative, Inc. § -

§

§

§ ON

§
NEGATIVE USE DETERMINATION §
ISSUED TO South Texas Electric § '
Cooperative, Inc. ' 8 . ENVIRONMENTAL QUALITY

APPEAL OF NEGATIVE USE DETERMINATION ISSUED TO
SOUTHTEXAS ELECTIC COOPERATIVE, INC.

South Texas Electric Cooperative, Inc. (“dpplicant’ or “STEC”) files this appeal of the
the negative use determination issued by the Executive Director on July 10, 2012. For the
reasons articulated below, the Applicant respectfully requests that the Commission sustain the
Applicant’s appeal of the negative use determination and remand the matter {o the Executive
Director with instructions to revisit the pollution control aspects of the subject property.

Part 1 of this brief provides a brief background of the Pollution Control Property
Program; Part Il describes the procedural background of the application; Parts 1IT-VT detail the
Applicant’s argument why the negative use determination is a nﬁsapplication of Texas law, is
based on policy concerns outside of the Agency’s purview, and is founded on a defective
technical evaluation.

Summary of Argument

~ This is an appeal of a negative ‘use determination. Thercefore, quite simply, the only
question before the Commission in considering this appeal is not whether an exact percentage is
appropriate - the Commissioners need only evaluate whether any percentage above zero is -
appropriate. As set forth fully herein, applicable law, prior precedent, and the record in this case
demand that a a pumber above zero be used and a positive use determination be issued. Thus,
this appeal should be granted and this matter should be remanded back to the Executive Director
- for a determination that the property in question is eligible for a p051twe use determmatlon

L Program Background

On November 2, 1993, Texans approved Propoéition 2 amending the Texas Constitution
to provide tax relief for pollutlon control property. ' This amendment added §1-1 to the Texas
Constitution, Article VIII, which states: -

Appeal of Negative Use Determination [ssued to South Texas Electric Cooperative, Inc. |
Page 3 .
8325328v3



(a) The legislature by general law may exempt from ad valorem
taxation all or part of real and personal property used, constructed,
acquired, or installed wholly or partly to meet or exceed rules or
regulations adopted by any environmental protection agency of the
United States, this state, or a political subdivision of this state for
the prevention, monitoring, control, or reduction of ai, water, or
land pollution,

(b) This section applies to real and personal property used as a
facility, device, or method for the control of air, water, or land
poliution that would otherwise be taxable for the first time on or
after January 1, 1994. '

In response to the constitutional amendment, the Texas Legislature added Texas Tax’
Code, §11.31, Pollution. Conirol Property (“§11.31”"). The statute establishes a process where
- applicants submit Applications for Use Determination to the Executive Dlrector of the TCEQ to
determine whether the property is used wholly or in part for pollution control.! The Executive
Director’s role is limited by §11.31 to the specific task of conducting a technical evaluation to
determmc whether the equipment is used wholly or partly for the control of air, water, or land
pollution,® and does not include any evaluation of the merit of the tax exemptmn 1tself or fax
pohcy implications of granting positive or negative use determinations.

The " tax appraisal district where the Pollution Conirol Property will be
installed/constructed is the entity charged with actually- granting the tax exemption, If an
applicant obtains a positive use determination from the Executive Director, the applicant must
then submit another application with the local appraisal district to recetve the tax exemption for
the pollution control property. -

In 2001, the Legislature passed House Bill 3121, which amended §11:31. These
amendments included providing a process for appealing the Executive Director’s use
determinations.> House Bill 3121 also required the Commission to adopt rules that establish -
specific standards for the review of applications that ensure determinations are equal and
uniform,® and to adopt rules to distinguish the proportion of property that is used to control
pollution from the proportion that is used to produce goods or services.

In 2007, §11.31 was amended again with the passage of House Bill 3732, which required
the Commission to adopt a list of equipment that is considered pollution control property,
including the equipment listed in §11.31(k). In adopting rules for the implementation of House
Bill 3732, the TCEQ created a Tier IV application for the categories of listed equipment. For

' TeX. TAX CODE §11.31(c) and (d).

2 TEX. TAX CODE §11.31(c).

3 Tex, TAX CODE §11.3 1(e).

* TEX. TAX CODE §11.31(g)(1) and (g)(2).
* TEX. TAX CODE §11.31(g)(3).

Appeal of Negative Use Dctcrmmatlon Issued to South Texas Electric Cooperative, Inc.
Page 4
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Tier IV app]iéations the Executive Director must determine the proportion of the equipment
used for pollution control and the proportion that is used for productmn The appllcatlon that is
the subject of this appeal is a Tier IV application.

. Procedural Background

On April 20, 2009, the Applicant filed a Tier IV Application for Use Determination for
Pollution Confrol Property with the Executive Director for three Heat Recovery Steam
Generators ("HRSGSs") to reduce air emissions at the STEC Power Plant (See Attachment A).
The Executive Director received the Application on April 20, 2009 and was deemed
administratively complete on' April 30, 2009. The Executive Director failed to take any action
on matter for over three years. At some point during those three years, the Executive Director
-conducted a technical review of the application and on July 10, 2012 issued a negative use
determination for the three HRSGs, stating that “[h]eat recovery steam generators are used solely
for production; therefore, are not eligible for a positive use determination.” (See Attachment B).

The Executive Director has received approximately thirty-eight similar applications for
HRSGs and associated equipment installed at combined-cycle electric generation facilities. The
Executive Director issued 100 percent positive use determinations for twenty-six of the HRSG
applications, leaving twelve applications pending. Six of the positive use determinations were
appealed by local taxing units. The application at issue in this appeal was one of applications left
pending by the Executive Director. On July 10, 2012, the Executive Director issued negative
used determinations for all of the pending HRSG applications as well as the six applications that
were appealed. |

NI  Execntive Director Failed to Comply with the Timeline in Texas Tax
Code §11.31(m) for Review of Application

In 2009, the Texas Legislature passed House Bill 3732, which amended Texas tax Code
§11.31. Specifically, House Bill 3732 added subsections (k) and (m). Subsections 11.31(k) and
(m) direct that the Commission “shall determine” that “heat recovery steam generators” are
“used wholly or partly” as qualifying pollution control property. There is no option under the
statnte for TCEQ to determine. that equipment listed in 11.31(k) is not pollution ecentrol
equipment. When the Legislature added subsection 11.31(k) in 2007, the purpose was to list
equipment that was predetermined to be pollution control equipment and the only evaluation that
" needed to occur was to determine the percentage of the equipment that qualified as pollution
control property. The question is not “whether the equipment is pollutlon control property”, but
instead should be “how much is pollution control property,”

Furthermore, under Texas Tax Code §11.31(m), the Executive Director “shall” review
apphications for equipment listed under §11.31(k) and make a determination whether the
equipment is wholly or partly pollution control property within 30 days. Furthermore, the statute
states that the Executive Director “shall” take action on that determination and notify the
applicant and the appraisal district of the determination. Thus, the Executive Director must
review and issue a use determination within 30 days for those applications which were submitted
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after House Bill 3732 became effective, and which include equipment that is listed under Texas
tax Code §11.31(k).

As indicated earlier, the Executive Director received STEC’s application on April 20, .
20095, Despite the statute’s clear requirement that the Executive Director act within 30 days on
applications for equipment listed under §11.31(k), in this instance, the Executive Director waited
over three years from the time the application was submitted to make a determination. By failing
to act within 30 days, the Executive Director violated the statutory requirements of Texas Tax
Code §11.31(m) and effectively prevented the Applicant from rccewmg a tax exemption for
which it met all of the statutory reqmrements :

The Executive Director, in a letter dated September 30, 2009, argues that the provisions
in House Bill 3206, which was signed by the Governor on June 19 2009, in some way alters the
requirement that the Executive Director review and issue a determination for any apphcatlons for
‘equipment listed under §11.31(k). The Applicant fundamentally disagrees. The bill requires the
* Exccutive Director to apply use determinations uniformly. The Executive Director states that its
review of this application will be “affected by any guidance provided by the Tax Relief for
Poltution Control Property Advisory Committee and any subsequent rulemaking implementing
HB3206 and HB3544,” and therefore the Executive Director must delay its review of the
application. {See Attachment C} However, the review was mandated to have been completed
within 30 days of the submission of the application , which occurred long before the bill was
even signed. The Executive Director’s faiture to act within the statutorily required timeframe for
this application does not somehow allow the Executive Director to then escape the applicable
regulations imposed at the tire the application was filed.

IV.  Texas Tax Code Requires Consistency

a} The Executive Director’s Use Determination Violates the Equal and Uniform
Tax Mandate in Texas Constitution art. VIII, Section 1(a).

In Texas, all taxation must be equal and uniform. Tex. Const. art. VIII, Section I(a). 6

The Texas Constitution’s equal and uniform standard is -strikingly incorporated into Section
1131 .

“(d). The commission shall adopt rules to implement this section.
Rules adopted under this section must . .. (2) be sufficiently
specific to ensure that determinations are equal and uniform . ..”

The constitutional mandate requires that a tax must treat taxpayers within the same class
alike, and that any classifications must not be unreasonable, arbitrary, or capricious.T The

6 The Article VIII, Section 1 of the Texas Constitution provides: “(a) Taxation shall be equal and uniform. (b) All
real property and tangible personal property in this State, unless exempt as required or permitted by this
Constitution, whether owned by natural persons or corporations, other than mumcxpal shall be taxed in proportion to
its value, which shall be ascertained as may be provided by law.”

? Hurt v. Coaper, 110 S.W.2d 896, 901 (Tex. 1937).
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standard for detetmining equal and uniform taxation is a two-part test: "(1) whether the tax's
classification is reasonable; and (2) whether, within the class, the legislation operates equatly” ®

A tax cannot satisfy the second prong of the equal and uniform standard unless the value -
of the tax base is ascertained by the same standard for all taxpayers within each class.” ("The
standard of uniformity prescribed by the Constitution being the value of property, taxation can
not be in the same proportion to the value of the property, unless the value of all property is
ascertained by the same standard."). In other words, when taxing value (i.e., the tax base), the
Legislatire may not say that the same economic value is more for some taxpayers than it is for
other taxpayers.

In the instant case the Commission has granted 100 percent exemption for heat recovery
steam generator systems that are substantively identical to Applicant’s to approximately twenty
other taxpayers. There has been no reasoned justification for the distinction based on any alleged
differences in design or use or location of the equipment. The negative use determination made
against Applicant is arbitrary.in that there is no substantive distinction between the use or
pollution reducing benefit of the HRSGs and the multiple other applicants whose systems have
been granted 100 percent positive use determinations by the Commission. Such random
enforcement causes 11.31 to Opcrate unequally and in direct violation of the equal and umform '
tax mandate.

b) The Commission Does Not Have Authority to Make a Negative Use
Determination Under Section 11.31 of the Texas Tax Code

. Subsections 11,31(k) and (m) direct that the Commission “shall determine” that “heat
recovery steam generators” are “used wholly or parﬂy as quahfymg pollutmn control property
Tex. Tax Code Section 11.3 1(1() & (m)

The Determination’s negative use finding is faclally and patently in violation of the Texas
Tax Code : :

The application requested a 100 percént positive use determination that the Applicant’s
three HRSGs and associated dedicated ancillary eqm&:)ment were used in accordance with the
following statutory standard set forth in Sectmn 11.317 of the Texas Tax Code:

YRR Comm'n of Tex. v. Channel Indus. Gas, 775 8.W.2d 503, 507 {Tex. App.—~Austin 1989, writ denied)
(emphasis added).

® Lively v. Missouri, K. & T. Ry, 120 S, W. 852, 856 (Tex. 1909),

" Section 11.31 of the Texas Tax Code is authorized by Article VI, Section }-1 of the Texas Constitution, wh:ch
provides: “(a) The legislature by general law may exempt from ad valorem taxation all or part of real and personal
property used, constructed, acquired, or installed wholly or partly fo meet or exceed rules or regulations adopted by .
any environmental protection agency of the United States, this state, or a political subdivision of this state for the
prevention, menitoring, control, or reduction of air, water, or land pollution. (b) This section applies to real and
personal property used as a facility, device, or method for the control of air, water, or land pollution that would
otherwise be taxahlc for the first time on or after January 1, 1994, ... (Added Noy:g, 1993.)"
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“A person is entitled to an exemption from-taxation of all or part of
real and personal property that the person owns and that is used
wholly or partly as a facility, device, or method for the control of
air, water, or land pollution.”

In this section, "facility, device, or method for the control of air,
water, or land pollution” means land that is acquired after January
I, 1994, or any structure, building, installation, excavation,
machinery, equipment, or device, and any attachment or addition
to or reconstruction, replacement, or improvement of that property,
that is used, constructed, acquired, or installed wholly or partly to
meet or exceed rules or regulutions adopted by any
environmental protection agency of the United States, this state,
or a. political subdivision of this state for the prevention,
monitoring, control, or reduction of air, water, or land pollution,”

The Apphcatlon and Attachment D hereto establish the factual basis that the HIRSGs
qualify as a device, or method for the control of pollution.

Despite the clear factual record that the HRSGs control poltution, the Determination
summarily finds, without explanation or substantive reasoning, that the HRSGs will be subject to
a negative use determination because they are “used solely for production.” The facts do not
support the Determination, and there is no reasonable intexpretation of Section 11.31 that would
support the Determination. '

Section 11.31 must be construed to give effect to the Legislature’s intent.'! An agency or
court should first attempt to determine this intent from the actual language used by the
Legislature. That is, an agency or court should first look to the pldin, ordinary meaning of the
statute’s words.'> Most importantly, “[i]f a statute is clear and unambiguous, [the courts] apply
its words according to their common meaning without resort to rules of construction or extrinsic
alds.”® This is true even when the agency charged with enforcing the statute seeks to apply a
different construction.™*’

Further, Texas Attorney Gcnéral Opinion JC-0372 (2001) has expressly opined to the
Chair of the Texas Natural Resource Conservation Commission that "methods of production” can
and do qualify as exempt pollution control property: -

“Section 11.31 is broadly written, and we believe its plain
meaning is clear.. It embraces any property, real or personal, “that

' See TEX. GOV'T CODE §312.005; Gilbert v. El Paso County Hosp Dist, 38 S.W.3d 85 (Tex. 2001)

2 See TEX. GOV'T CODE §312.002(a); Am. Home Prods. Corp. v. Clark, 38 8.W.3d 92, 95-96 (Tcx 2000);
Crimmins v. Lowry, 691 S.W.2d 582, 584 (Tex. 1983).

™ InRe Nash, 220 S.W.3d 914, 917 (Tex. 2007) (emphasis added)

" See Pretzer v. Motor Vehicle Bd., 138 S.W.3d 908, 914-15 (Tex. 2004); Barchus v. State Farm Fire & Cus. Co.,
167 S W.3d 575, 578 (Tex. App. ——Houston [14th Dist.] 2003, pet denied).
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is used wholly or parily as a facility, device, or method for the
control of air, water or land pollution. .. .” (emphasis added).

“Next, we consider whether section 11.31 excludes from its scope
pollution-reducing preduction equipment, Significantly, the statute
applies to property used "wholly or partly” for pollution conirol.
See id. §11.31(a). To qualify for the exemption, property must be
used “wholly or partly” to meet or exceed environmental riles. See
id. §11.31(b). The term "wholly” clearly refers to property that is
used only for pollution control, such as an add-on device. See
Merriam Webster's Collegiate Dictionary 1351 (10th ed. 1993)
(defining “wholly™ to mean “to the full or entire extent: ... to the
exclusion of other things"). The term “partly,” however, embraces
property that has only some pollution-control use. See id. at 848
{defining “partly” to mean “in some measure of degree”). This
broad formulation clearly embraces more than just add-on devices.
Furthermore, that statute clearly embraces not only “facilities”
and “devices” but also “methods” that prevent, monitor, conirol,

- or reduce polintion. “"Methods” is an extremely broad term that
clearly embraces means of production designed, at least in part,
to reduce pollution. See id. at 732 (defining “method” to include

“a way, technigque, or process of or for doing something”).

The HRSGs and associated dedicated ancillary equipment are clearly used to comply
with environmental laws and to control pollution and qualify for exemption under any valid rule
TQr ccnventlon of statutory construction.

c) Failure To Comply With Commission Rules and the Texas Administrativé
Procedures Act, : -

The Commission cannot arbitrarily and capriciously create and enforce a new internally
derived formula for heat recovery steam generators resulting in a drastu: increase in the amount.
of property taxes assessed against Applicant, without, at the very least .adhering to the Texas
Administrative Procedure Act (the "APA").

In brief, the APA requires state agencies to follow certain formal procedures before
adopting and applying any “rule.”’® Among other requirements, the APA requires state agencies
to provide notice of any intent to promulgate a new rule, to pubhsh the contemplated new rule,
and to invite public comment with respect to the new rule.” As the Texas Supreme Court

' And subject to the statutory arguments set forth below.

' The APA defines the term "rule” to mean "a state agency statement of general applicability that... implements,
interprets, or prescribes law or policy." Tex. Gov't Code § 2001.003(8).
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explained: “In this way, the APA assures that the pubhc and affected- persons are heard on
matters that affect them and receive notice of new ru]es

In addition to the APA requirements‘ regarding the procedures that must be applied by
state agencies when adopting and applying any “rule,” Texas courts frequently require that an
agency explain its reasoning when it “appears to the reviewing court that an agency has departed
from its earlier administrative policy or there exists an apparent inconsistency in agency
determinations.” By issuing a 100 percent use determination and ultimately issuing a negative
use determination, the TCEQ Executive Director's staff has departed from its earlier policy with
regard to the evaluation of HRSGs. Furthermore, as explained earlier, TCEQ has issued 100
percent use detenminations for other HRSGs, but issued negative use determinations for those
applications that were appealed. In doing so, the TCEQ provided a one sentence explanation
stating, “[HRSGs] are used solely for productlon and, therefore, are not eligible for a positive use
determination.” :

In this case the Commission clearly failed to follow the procedures of the Texas APA in
reaching and applying its interpretation of Section 11.31(k) and (m) of the Texas Tax Code.
Because the Comumission failed to promulgate any rule or other formal statement expressing its
new interpretation of Section 11.31(k) and (m) of the Texas Tax Code, its mterpretatlon violates
the APA and must be disregarded.

» Further, the Determination appears to represent a sea change in the Commission’s
interpretation of Section 11,31 without any change to its Section 11.31 rules. The Commission’s
attempt to.make a material change in policy retroactively without compliance with the APA is an
invalid rule under the APA under the analysis in El Paso Hospital District v. Texas Health and
Human Services Commission, 247 S.W.3d 709 (Tex. 2008)."

In El Paso Hospital District, the Texas Health and Human Services Commission
("HHS(C") adopted a regulation that éstablished a “base year” for gathering claims data {o be used’
in setting certain Medicaid hospital payment rates. Several-hospitals sought a declaratory
judgment that the cutoff rule was invalid under the APA, because HHSC did not adopt the rule in
accordance with the APA. HHSC argued that the cutoff date was not a rule itself but rather an
interpretation of a rule. The Texas Supreme Court held that the agency-applied cutoff date was
an invalid rule because the agency did not follow the proper rule-making procedures contained in
the APA. The Texas Supreme Court stated:

“HHSC argues that it complied with these statutes, and that the
February 28 cutoff is not a rule itself, but rather its interpretation of
the base-year rule: The Hospitals disagree, arguing the February

"7 See Rodriguez v. Service Lloyds Ins. Co., 997 S.W.2d 248, 255 (Tex. 1999), reh’g of cause overruled (Sept. 9,
1999); see also Tex. Gov't Code § 2001.004(2) (additionally requiring agencies to “index, cross-index to statute, and
make available for public inspection all rules and other written statements of policy or interpretations that are
prepared, adopted, or used by the agency in discharging its functions™).

" 1d, '

" El Paso Hospital District v. Texas Health and Human Services Commission, 247 S.W.3d 709 (Tex. 2008).
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28 cutoff falls squarely within the APA’s definition of a rule.- We
agree with the Hospitals. Under the APA, a rule: (1) is an agency
statement of general . applicability that either “implements,
interprets, or prescribes law or policy” or describes [HHSC’S]
“procedure or practice requirements;” (2) “includes the amendment

or repeal of a prior rule;” and (3) “does not include a statement
regarding only the internal management or organization of a state
agency and not affecting private rights or procedures.” TEX.-
GOV'T CODE §2001.003(6)(A)-(C). £l Paso Hospital District at
714, :

The Commission's new internal formula or reasoning that resulted in the Determination
interprets or prescribes law or policy and amends or repeals positions previously applied by the
Commission. .

The violation of APA requirements is especially egregious in this case given that Section
11.31(1) of the Texas Tax code mandates that the TCEQ, "by rule shall update the list adopted
under Subsection (k)" and then makes clear that “[a]n item may be removed from the list if the
commission finds compelling evidence to support the conclusion that the time does.not provide
polintion control benefits,” No APA rulemaking procedure has been followed to remove HRSGS
or enhanced steam furbine systems from Section 11.31(k) and it is inconceivable how the TCEQ
could find that “compelling evidence exists to support the conclusion that [HRSGs] do not
provide pollution control benefits.”

Y. The Record Supports a Positive Use Determination and Clearly Contradicts a
Negative Use Determination

a)  Pollution Control Property

The only question before the Commission in considering this appeal is not whether an
exact percentage is appropriate - the Commissioners need only evaluate whether any percentage
above zero is appropriate. The Applicant’s HRSGs can be defined as pollution control property
based on the prevention of NOx emissions from natural gas use efficiencies. Under Tax Code §
11.31(a), “[a] person is entitled 1o an exemption from taxation of all or part of real and personal
propetty that the person owns and that is used wholly or partly as a facility, device, or method for
the control of air, water, or land pollu‘uon ” (emphasis added). The statute defines “a facility,
device, or method for the control of air, water, or land pollution” a.

“la] structure, building, installation excavation, machinery,
equipment or device, and any attachment or addition to or
reconstruction, replacement or improvement of that property, that
is used, constructed, acquired, or installed wholly or partly to meet
or exceed .rules or regulations adopted by any environmental
protection agency of the United States, this state, or a political
subdivision of this state for the prevention, monitoring, control, or
reduction of air, water, or land poliution,”
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Thus to qualify as pollution control property, the equipment or structure must control
pollution and tmust meet or exceed applicable environmental protection regulations. :

b) Method of Pollution Control

The use of otherwis¢ wasted heat in the turbine exhaust gas within the HRSG results in
higher plant thermal efficiency (net power output of the plant divided by the heating value of the
fuel), compared to other power generation technologies. A plant incorporating a combined cycle
design emits less NOy per pound of fossil fuel combusted due to the incorporation of both the
Brayton and Rankine Thermodynamic cycles within plant design operations

Specifically, the equipment’s increased thermal efficiency, as compared to a traditional
steam boiler unit, reduces the fuel needs for the same power outputs, while emitting no
additional air emissions, It is important to note that the lower fuel consumption associated with
increased fuel conversion efficiency not only reduces NOx emissions, but also reduces emissions

-of hazardous air pollutants and greenhouse gas emissions such as CO;.

¢} HRSGs are Used fo Meet Certain New Source Performance Standards for
Electric Generating Facilities

*. As cited in the Application, Title 40 of the Code of Federal Regulations (“CFR”) subpart
60.44Da establishes New Source Performance Standards (“/NVSPS”) for cmissions of air
contaminants for electric utility steam generating facilities.

Subpart §60.40D’a(ej(1) specifically lists HRSGs as subject to the NSPS requirements in
60.44Da, stating: :

(i.e. heat recovery steam generators used with duct burners)

associated with a stationary combustion turbine that are capable of

combusting more that 73 MW (250MMBtw/H) heat input of fossil

fuel are subject to this subpart except in cases when the affected .
facility (i.e. heat recovery steam generator) meets the applicability

requirements of and is subject to subpart KKKK of this part.. =

Therefore, Applicant’s three HRSGs are subject to the pefformance standards for air
emissions as established within the Subpart Da. Specifically, they are subject to Section
60.44Da Standards for nitrogen oxides (NOy) which states:

Except as provided in paragraph (h) of this section, on and after the
date on which the initial performance test is completed or required
to be completed...no owner or operator subject to the provisions of
this subpart shall cause to be discharged into the atmosphere from
any affected facility for which construction...commenced before
July 10, 1997 any gases that contain NOy (expressed as NO2) in
excess of the applicable emissions limit in paragraphs (a)(1) and
(2) of this section. '

Appeat of Negative Use Determination Issued to South Texas Electric Cooperative, Inc.
Page 12 . '
8325328v.3



Furthermore, the Applicant’s HRSGs were designed to meet the national primary and -
secondary ambient air.qualily standards (“NAAQS”) for oxides of nitrogen (mth mtrogen
dioxide as the indicator) as set forth in 40 CFR §50.11.

d) Evalnation of Efficiency Based Output is An Appropr:ate Measure of
Pollution Control

The HRSG allows more electrical energy to be produced for a given heat input than is
possible using a simple cycle or steam boiler/furbine configuration. Since less fuel is utilized per
kilowatt of power produced, less exhaust gas emission are produced. ‘The efficiency based
output argument, which calculates the improvement in efficiency of the thermal cycle of a
traditional power plant is an approptiate way to characterize the pollution prevention function of
the Applicant’s HRSGs, ,

Emissions limits for power plants that are based upon measures of fuel input, not
emissions output, of the power generation system have long been known to ignore the real
emissions reductions achieved by combustion furbine power plants of both simple and combined
cycle design. Both the U.S. Environmental Protection Agency (“EPA”) and other states
recognize the use of energy efficiency as a measure of pollution control and/or pollution
prevention with some states using this method as part of their tax exemption programs.

Monitoring data from the -Bamey Davis Power Plant during both pre and post-
repowering of that plant confirm the assumptions regarding the air emissions reductions per
pound of fossil fuel use. This data is set out in Attachment *“D.”

VL. TCEQ’s Role as a Technical Advisor to the State in Administering the Prop 2
Program Includes Factoring in Ever-Evolving Pollution Control Policies, not Tax Policy

The clear structure and purpose of Section 11.31 of the Texas Tax Code has for nearly”
two decades been for the TCEQ to serve as the scientific and technical arbiter for determining
the types of equipment that gualify as pollution control property. The TCEQ’s role has always
been to implement an efficient, consistent and scientifically accurate process to determine
- technologies that meet the statutory definition of pollution control property. Section 11.31

directs the TCEQ to determine whether particular items of property are used for pollutzon control
based on its specialized knowledge and expertise. ,

Section 11.31 creates clear and separate roles for: (1) the TCEQ, as the technical expert
on pollution conirol property; and (i} the appraisal districts whose job it is to value property.
The TCEQ’s role does not involve local tax administration or local budgetary issues. The
specter of prejudice to a local tax base by appraisal districts based on the unfounded argument
that HRSGs and Steam Turbines are production equipment is a thinly veiled argument that is
outside of the TCEQ’s role, and that potentially leads to double taxation of the residual, non-~- -
pollution control portion, of the plant, which is routinely valued, at least in part, on an income
basis. See e.g., Tex. Tax Code Section 23.0101.”

Rather than being led down the wrong path of evaluating the tax policy and budget .
impacts of tax exemption decisions, the Commision is well-advised to take stoqk in the fact that
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it has enough to worry about in its role as technical advisor just keeping up with the rapidly
changing world of pollution control mandatés. Now that output-based emission limits are the
law of the Land, whether talking about conventional pollutants such as NOx, or newly-
implemented rules regarding Greenhouse Gases (GHGs), the Comrmssmn s technical evaluations
must evolve along with those standards,

Gone are the days when the Commission need only confirm the pollution control
characteristics of bolt-on pollution control devices, The Commission now has the much more
complicated job of developing a consistent approach for calculating the pollution control aspects
of "devices and methods" that also have productive value. The pendmg HRSGs appeals are an
early indicator of that cvolvmg role. <

Whether or not the Cmmmssmn chooses to stay with its initial approach of granting
100% exemptions to HRSGs, it must develop a consistent methodology that embraces the reality
that HRSGs and similar techonolgies are, in many instances, the only (or at least most sensible)
wiay for fossil fuel-fired power generation fo be built in compliance with new output-based
emission limits. :
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Conclusion

. As noted at the outset of this brief, the question before the Commission in considering
this appeal is not whether an exact percentage is appropriate - the Commissioners need only
evaluate whether any percentage above zero is appropriate. As set forth fully above, aplicable
law, prior precedent, and the record in this case demand that a positive use determination b
-issued. Thus, this appeal should be granted and this matter should be remanded back to the
.Executive Director for a determination that the property in question is eligible for a positive use
determination. : '
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13534
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

APPLICATION FOR USE_ DETERMINATION
FOr POLLUTION CONTROL PROPERTY

The TCEQ las tho re@pﬂnmbﬂlty to determine whather a property is a poliution control property. A pemon seeking a use
determination must complelo the uitached application or a copy or similar reproduction. For assistance in completing this form
tofer to the TCEQ guidelings document, Property Tax Exemptions for Poltuiion Control Property, a8 well ns 30 TAC §17, nles
goveming this program, For sdditions! assistance plense contnot tho Tax Relief for Pollution Control Property Program nt (512)

239-3100. Tho application should be completed and mailed, slong with a completo copy and the appropriate feo, to: TCRQ) MC-

214, Cashiem Office, PO Box 13088, Anstin, Texes 78711-3088.
Information must be provided for each field uniess otherwise noted.
1.  GENERAL INFORMATION

A, What is the type of ownership of this facility?

X Corporation T Sole Proprietor - . e
[1 Partnership Trility e
] Linited Partnership [] Other: M
. : W ¥
‘B. Size of compatty: Number of Employees ';. -
- ’ y e
. ) g
[ 1t099 [ 1,000 10 1,999 Pl
R4 100 to 499 [] 2,000 to 4,999 AP
[ 500 to 999 1 5,000 or more ' Eg
' 09"
C. Business Deseription: (Provide a bref descnptmn of the type of business or actiyity at the
facility)

Generation and Transmission of elcctrm ehetgy to member Distribution Cooperatives.

2. TYPE OF APPLICATION
1 Tier Y $150 Fee 1 Yier LI $2,500 Fee
{1 Tier @ $1,000 Fee X Tier IV $500 Fee
NOTE: Enclose a check, money order to the TCEQ, or a copy of the ePay recerpt along with the
application to cover the required fee.

3. NAME OF APPLI CANT

A. Company Name: Southk Texas Blectric Cooperative, Inc,
B. Mailing Address (Street or P.O. Box):  P.0. Box 119
C. -City, State, and Zip Nursery, Texas 77976
4, PHYSICAL LOCATION OF PROPERTY REQUESTING’ A TAX EXEMPTION
A.Nams of F acility ar Unit: Sam Raybum Power Plant
B. Type of Mig. Process or Service: Flectric Power Generation Plant
C. Street Address: . 2849 FM 447 ’
D. City, State, and Zip: ' Nursery, Texag 77976

B. Tracking Number (Optional):

F. Company or Registration Number (Optionaf); RN100222652

8. APPRAISAL DISTRICT WITH 'I‘A.XINC AUTHORITY OVER PROPERTY
A. Name of Appraisal Distriot; Vietoria Central Appraisal District

B. Appraisal Disirict Account Nuraber; . P92854 ; R20369981

6. CONTACT NAME o

DRAFT Tax Relief for Pollution Control Property Application

TCEQ-00611 (Revised January 2008) Page 3 of 6



. A, Company/Organization Name H&H Asgeciates

B. Name of Individual to Contact: IM. Hagris -

C. Mailing Address (Street.or P.O, Box): 406 FM 3016

D. City, State, and Zip: Grapeland, Texas 75844

B, Telephone number and fax mumber:  © (936) 687-4230 (936) 687-9064
F. BE-Mail address (if available): jimharrisat-h-h@hughes.net

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
For each media, please list the apecific envirenmental rule or regulation that is met or exceeded
by the installation of this property. :

P S

MEDIUM | Rulé/Regulation/Law

Alr 40 CEFR PART 60; 30 TAC 116.110; 30 TAC 116.911; 30 TAC 117.131
Water :

Waste’

8. DESCRIPTION OF PROPERTY (Complete for ali applications)
Describe the property and how it will bo used at your facility. Do mot stmply repeat the
deseription from the Xquipment & Categories List. Include sketches of the equipment and
flow diagrams of the processes where appropriate, Use additional sheets, if necessary,

The subject facility -was commissioned in 2003. The Plant is a 177 MW pan-fueled, combined;
cycle electric generating station. The Plent is made up of three 42 MW combustion turbines
coupled witha 39 MW steam turbine by way of three heat recovery steam ponerators (HRSGs).

A combined eycle facility congisis of one or mote gas and stear turbines, The ale exoansion that
oceurs during the combustion process furns the pas turbine that drives th erator to prod
electricity. The combustion in the gas turbine algo produces a hot cxhaust gas. In a combined

cycle unit the heat. produced during the combustion of n i ¢d to HRSG to
generate steam uscd to turn a steam turbine. Therefore, both the gas and steam turbines ganerata

50,6%. This allows more clectncal enetey to be produced for a given hcat input than is pOSSlble
by a simple cycle gas tutbine (Brayton cycle) or traditional steam boiler / turbine (Rankin oyele
confignratlon, Since less. fuel is requnired per kilowatt of power produced,. less exhaust pas
emissiong {NOX, CO, €02, ete.) are produced. Therefore, the HRSG' primary purpese of

capturing and converting waste heat results in meaningfisl em{ironmantal nefits,

Efficie ain due to HRSG: (50.6%/41.0%) minus 1 = 23.4%

Environmental benefit: {reduction in emissions equals efficlency gain of 23.4%) = 23.4%

The purpose of this application: is o request partial, if not full, property tax exemption for three
Heat Recovery Steam Generators, Total cost of the HRSGs was $16.872,160 of which -
3,107.859 is Tier 1 ipment which previously received a 100% sxemption by way of s
Determination Application 03-7313, leaving a cost of $13,764.301 to be deslt with by this -
application. We are aware that the TCBQ Staff has routinely granted a2 100% exemption for the
cost of Heat Regovery Steam Generators presumably because they wete afforded special mention

inHB 3732 enacted in 2007, Accordingly, we have requested a 100% exemption in Seotion 10,

Land: If a use determination is bemg requested for ]and, prowde a Icgal description and an
accurate drawing of the property in question,

DRAFT Tax Relief for Pollution Contrel Property Application
TCEQ-00811 (Revised January 2008) . - _ Page 4of 6



9. PARTIAL PERCENTAGE CALCULATION

This section is to be completed for Tier III and IV applications.

caleulation documents to completed application.

10. PROPERTY CATEGORIES AND COSTS

For information on how to
conduct the partial percentage calculation, see the application instructions document, Attach

List each control device ot system for which a use determination is being sought. Provide

additional attachments for more than 3 properties.

Property Taxable | DFC | ECL | Estimated Use
on Box | # Cost Y
1/01/947
fLand
Property . . '
Heat Recovery Steam Generator No 3 B8 [$13,764.301 100
Totals - T
DRAFT Tax Relief for Pollution Contral Property Application
TCEQ-00611 {Revised January 2008) Paga 65.0f 6
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11, EMISSION REDUCTION INCENTIVE GRANT
{For more information about these granty, see the Application Instruction document).'
Will an application for an Emission Reduction Incentive Grant be filed for thig pmpmiy/pmject?
[:]Yes .No

12, APPLICAI‘ION DEFICIENCIES
. After an initial review of the application, the TCEQ may determine that the information provided
with the application is not sufficient to make a use determination, The TCEQ may send a notice of
deficiency, requestmg additional information that must be provided wﬁhm 30 days of the written
notice.

13, FORMAL REQUEST FOR SIGNATURE

By signing this application, you certify that ﬁ infopsnation isjtrue to the best of your knowledge
and belief. ‘ : :
Name; ,):)) Date; 4'//3/0 Cf
. Title: Michael Packard, General Manager
Company: South Texas Blectiic Cooperative, Ine,

Under Texas Penal Code, Section 37,10, if you make a false statement on this application, you
could receive a jail term of up to one year and a fine up te $2,000, or a prison terin of fwo to 10
years and a fine of up to $5,000. '

14, PELINQUENT FEE/PENALTY PROTOCOL
This form will not be processed until all delmquent fees and/or pepalties owed to the TCEQ or
the Office of the Atlorney General on behalf of the TCEQ are peid in accordance with the
Delingquent Fee and Penalty Protocol. (Effestive September 1, 2006).

DRAFT Tax Rellef for Pallution Control Property Appllcation
TCEG-00611 (Revised January 2008) ’ Pags 6 of 6
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DISCLAIMER

This document is intended to assist petsons in applying for a nse determinstion, pursuant to Title 30
Texas Adiministrative Cede Chapter 17 (30 TAC 17). Conformance with these guldelines is expected to
result in applications that meet the regulatory siandards required by tho Texas Commission on
Environmental Quality (TCEQ). However, the TCEQ will not in all cases limit its approval of
applications to those that correspond with the guidelines in this document. These guidelines are not
tegulation and should not be wsed as sach. Personnel should exercise discretion in using this puidelines
document, 1t should be used elong with other relevant information when developing an application,

DRAFT Tax Rellef for Pollution Control Property Application -
TCEQ-00611 {Revised January 2008} Page20¢f8
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Biyan W. Shaw; Ph.D., Chairman
Carlos Rubinstein, Commissioner
Toby Baker, Commissioner

Zak Cavar, Executive Director

- TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
' Protecting Texas by Reducing and Preventing Pollittion

July 10, 2012

- Mr. J. M. Harris
Agent
H&H Associates
406 FM 3016
Grapeland, Texas 75844

Re:  Notice of Negative Use Determination
South Texas Electric Cooperative, Inc.
Sam Rayburn Power Plant Expansion
I'M 447
Nursery (Victoria County)
Regulated Entity Number: RN100222652
Application Number: 13534 -

Dear Mr. Harris:

This letter responds to South Texas Electric Cooperaﬁvé Ine.'s Application for Use Determination,
received April 20, 2009, pursuant to the Texas Commission on Environmental Quality's (TCEQ) Tax
Relief for Pollution Control Property Program for the Sam Rayburn Power Plant Expansion.

The TCEQ has completed the review for app]ication #13534 and has issued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC) §17.4 and
§17.6. Heat recovery steam generators are used solely for production; therefore, are not eligible for a
positive use determination.

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed with the
TCEQ Chief Clerk within 20 days after the receipt of this letter in acecordance with 30 TAC §17.25.

If you have guestions regarding this letter or need further assistance, please contact Ronald Hatlett of
the Tax Relief for Pollution Control Property Program by telephone at (512) 239-6348; by e-mail at
ronald.hatlett@tceq.texas.gov, or write to the Texas Commission on Environmental Quality, Tax Relief
for Pollution Control Property Program, MC-110, P.O. Box 13087, Austin, Texas 78711-3087.

Sincerely,
S
<

Chance Goodin, Team Leader
Stationary Source Programs
Air Quality Division

CG/RH

P.O. Box 13087 + Austin, Texas 78711-3087 + 512-250-1000 * www.iceq.state.tx.us

How is our customer service?  www.lceq.texas, gov/gote/customersurvey
printed on recycled paper




Mr. J. M. Harris
Page 2
July 10, 2012

ce: Chief Appraiser, Victoria County Appraisal District, 2805 N Navarro #300, Victoﬁa, Texas 77901






Bryan W, Shaw, Ph.DD., Chairaran
Buddy Garcia, Commissioner

Carlos Rubinstein, Comnrissioner

Mk R. Vickery, P.G., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Prolecting Texes by Reducing and Preveming Pollution
" September 30, 2009

M, Jim Harris

H & H Associates
406 FM 3016
Girapeland, TX 75844

Mr. Harris:

This letter is in resporise to your inquiries, dated August 18, 2009 and September 9 and 15, 2009,
regarding Use Determination Application No. 13544, This application; filed on April 27, 2009; .
requested a 100% positive use determination for a reconstructed Heat Recovery Steam Generator
(HRSG). The application was declared administeatively complete on May 7, 2009 and placed on
hold on May 18, 2009, pending the outcome of six use determination appeals involving FRSGs.

. As | am sure you are aware, House Bill (HIB) 3206 and HB3544 were passed by the 81%
Legislature. Bath bills contain idestical language, amending Tex. Tax Code § 11.31 by adding
subsections (g-1) and (n). The bills require that the standards and methods for making use
determinations apply uniformly to all applications, including applicatiens for equipment listed on
Part B of the Equipment and Categories List. The bills also require that the Texas Comumission
on Environmental Quality (TCEQ or Commmission) establish 4 penmanent advisory committes to
advise the Cotumission on the implementation of Tex. Tax Code § 11.31,

HB3206 and HB3544 apply to all applications which were filed on ox after January 1, 2009 that
are not {inal as of September 1, 2009." Your application meets thesc requitements; and as such,
its review will be affected by any guidance provided by the Tax Relief for Pollution Control
Property Advisory Committee and any subsequent rulemaking impletenting HB3206 and
1183544, The Commission is currently empanelling the advisory commiitee. As a stakeholder

. ini the Tax Relief for Pollution Control Property Program, you will be notified of anry ralernaking
‘which may amend 30 Tex. Admin. Code Chapter 17.

11 you have any questions or require any additional information, please contact the Tax Relief for
Pollution Control Property Program at (512) 239-6348. .

Sincerely,

Iyl . g e ) / —
Ronald Hatlett 2
‘Tax Relief for Pollution Control Property

P.O. Box 13087 - Austin, Texas 78711-3087 + 512-239-1000 -« Internet address: www.lesq.state.bous
. ) viineed on toeycled paper




Buddy Garcia. Cheinnan )

Larry R. Soward, Cornmmissioner

Bryan W, Shaw, Ph.D., Conumissioner
Mark R, Vickery, P.C., Executive [Rroctor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Prolecting Texas by Reducing and Preventing Pollution

Aprit 30, 2009

H&H ASSOCIATES
J. M. HARRIS
406 FM 3016
" GRAPELAND TX 75844 -

This letter is to inform you that on 4/30/2009, Use Determination Application, 13534 (self
assipned tracking munber ), was declared to be administratively complete. This application was
filed for the following facility”

SAN RAYBURN POWER PLANT
2849 FM 447
INURSERY TX ’]79’!6

The next step in the Use Determination Application process is the techmical review of the
application. If this is a Tier , TI, or Il application the technical review will be completed within
sixty days of the administrative complete date, If this is a Tier IV application the technical
review will be completed within 30 days of the administrative complete date. If additional
technical information is required a notice of deficiency letter (NOD) will be issued. The time
period between the issmance of the NOD and the receipt of the response is not counted in
determining the length of the technical review. The TCEQ will notify you after the fechnical -
review has been completed. In accordance with the statute, the TCEQ has mailed a nolice of
receipt of this Use Determination Application to the VICTORIA County Appraisal District.
Please contact the Tax Relief for Pollution Control Property Program at (512) 239-3100 if you -
have any questions. ' '

~ Sincerely,
seph Thomas

Program Specialist
Tax Relief for Pollution Control Property Program

P.0. Box 13087 * * Austin, Texas 78711-3067 ® 512:239-)000 ° Internet address: www teeq.state d5,us

predrsted on sooreind paner dne e Fsed i




Buddy Garcia, Chairman

Larry R. Soward, Commissioner

Bryan W. Shaw, Ph.D., Commissioner
Mark R. Vickery, P.G., Execurive Director

. TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

June 08, 2009

Hé&H ASSOCIATES

J. M. HARRIS

406 FM 3016
GRAPELAND TX 75844

This letter is to inform you that doring the technical review of Use Detenmination Application, 13534, for;
SAN RAYBURN POWER PLANT

2849 FM 447
NURSERY TX 77976

the reviewer has determined that the following information is missing and/or incomplete:

Six of the HRSG related applications which were approved in May of 2008, were appealed by the respective
appraisal districts. These appeals were scheduled to be heard by the TCEQ Commissioners at their February 25,
2009 agenda. The commission placed these appeals on. indefinite hold, Because of this hald the technical review of
other HRSG related applications are on hold pending the outcome of the appeals, A notice will be sent cuce the
technical review of this application has been re-started. You do nof need to provide any additional informiation to
the TCEQ at this time.

© Please provide this additional information as soon as possible. As per 30 TAC 17.12(2) the applicant must
respond 1o & notice of deficiency (NOD) by providing the additional information required within 30 days of receipt -

of the NOD or the application will be returned. Once the additional information has been received the technical
review of this application will resume, If you have any questions or require assistance in developing the additional
required information please contact the Tax Relief for Pollution Control Property Program at (512) 239-6348.
Your response may be faxed to 5£2/239-5678, electronically mailed to thatler@tceq.state.txus, or sent by U.S.
Mail to: h

Tax Relief for Poliution MC110
PO Box 13087
Austin TX 78711-3087

e l .
Sincerely, y
{}ﬂb W ' p ff, :
Ronald Hatlett ' e
Tax Relief for Pollation Control Property Program Iy (.7 > i

P.0. Box 13687 + Austin, Texas 78711-3087 + 512-239-1000 + Imemet address: www.lceq.state.tx,us

primed nn recveled paper
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TCEQ DOCKET NO. 2012 1587—MIS»U o 93 1338
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APPEAL OF EXECUTIVE I)IRECTOR’S §- S S g & géj%;ﬁ
NEGATIVE USE DETERMINATION § TEXAS COMMISSION-ONZ 7 %9285
ISSUED TO SOUTH. TEXAS ELECTRIC § . ENVIRONMENTAL ﬁUAHTY T,Q
COOPERATIVE, INC. (NO. 13534y § P e - b

L

SOUTH. TEXAS ELECTRIC COOPERATIVE INC. S REPLY TO RESPONSE BRIEFS

South Texas Electnc Cooperatlve Inc. (“STEC" or “Apphcant”) files this Reply to the
Responses of the Executive Director, Office of Public Intérest Counsel (“OPIC”y and Victoria
Central Appraisal District (the “Appraisal District™) regarding the #ppeal of the negatwe use
determmatmn 1ssucd by the Executive Director. on July 10,2012. - : o

STEC refers the Com:mssmners to its Appeal Bnef for a completc hlstory on the Pollutlon
Control Property Program and the procedural history of this case.'! This Reply Brief will not
reiterate that background, but instead focus on the arguments made by the Executive Director,
OPIC, and the Appraisal District. Fnliomng a brief summary of Apphcant s argument, Parts II-
VI of this Reply Brief detail why thé arguments made by the Executive Director; OPIC, and the
Appraisal District in support of the negative use determination are a misapplication of Texas law,
are based on policy concerns outside of the Agency’s purview, and are founded on an madequate
technical evaluation, - - :

1. Su.mmary of Argumeﬁt" g

. The various arguments from the Executive Director, OPIC, and the Appralsal District go to great
lengths to explain why the Executive Director is completely reversing course since issuing 25
positive use determinations to essentially the same type of equipment that is the subject of this
appeal. Yet, all the Response Briefs miss the fundamental underlying point of the pending
appeals - that the express language and structure of Texas Tax Code §§11.31(k-m) make clear

that the Executive Director does not have the discretion to issue negative use determinations fo

equipment listed in Texas Tax Code §11.31(k). In other words, the question is not whether the
equlpmcnt is pollution control property — the legislature has already determined that it is. The
question is how much of a percentage positive use determmatmn should be issued '

This appeal should be granted and the negative use detemliha,tions remandc;d, so the Executive
Director can conduct the review necessary to ensure that the TCEQ does the job the legislature
has instructed them to do — to acknowledge the legislatively-established pollution control
benefits of the equipment in question and then determine the pércentage of positive use
determination for the equipment in question given-the concurrent pollution- control and

! South Texas Electric Cooperative, Inc. — Appeal of July 10, 2012 Negative Use Determinations, July 31, 2012,

8535270v.5



production benefits resulting from the thermal efﬁclency unprovements of the heat recovery
steam generators (HRSGs).

I1. Procedural Errors — The Executive Director Failed to Provide a Technical
LEvaluation of the Application

In its response brief, OPIC states that it defers to the Executive Director’s technical evaluation of
whether HRSGs qualify as pollution control equipment. However, in evaluating the
completeness of the Executive Director’s technical evaluation, OPIC states, “Although the July
10, 2012 letter provides no information as to why the Executive Director no longer considers
HRSGs pollution control equipment, OPIC defers to the Executive Director on this technical
issue and anticipates that the Executive Director’s response brief will provide adequate
explanation. Further explanation from the Executive Director as well as the Commission’s
Agenda discussion and subsequent order memorializing the Commissioners’ decision on this
matter will serve to complete the record.™

As the OPIC acknowledges, the Executive Director’s negative use determinations completely
failed to articulate any basis for the decisions. Now, after the fact, the Executive Director
attempts to justify what was clearly an arbitrary decision. As an attachment to its response brief,
the Executive Director provided a one-page document entitled “Application Review Summary”
for each of the appealed applications.” The inclusion of the Application Review Summary in its
response brief is the first time the Executive Director made this document available to Applicant
and the public. By failing to provide this document to the Applicant until filing its response brief,
the Executive Director preventéd the Applicant from evaluating the technical basis of the
Executive Director’s determination before the deadline for appeals had passed. This approach to
technical review and documentation and distribution of same sets a bad precedent is highly
prejudxc:lal and should not be allowed.

* Furthermore, even if the Executive Director had provided this document to the Applicant, the
Application Review Summary is woefully insufficient, as it provides no discussion of the
technical merits of the Executive Director’s conclusion that HRSGs are used wholly for
production purposes. It states, “A negative use determination was issued. The heat recovery
steam generators are used for production not pollution control and therefore are not eligible for
tax relief. Further, the cited.regulations do not require installation of a heat recovery steam
generator.”“

The fact that the Executive Director initially provided no information that could be considered a
technical evaluation and that the Applicant had to wait until the Executive Director filed a
response brief in this appeal to receive any information regarding its negative use determination
offers yet another example of the Executive Director’s failure to comply with the statutory
requirements in §11.31. In fact, the Application Review Summary that the Executive Director
did provide .includes no analysis to support the Executive Director’s position that HRSGs are

2 Office of Public Interest Counsel’s Response to Appeal of Negative Use Determination (*OPIC Response Brief”),
October 4, 2012, p. 14.

* Executive Director’s Application Review Summary for Sam Raybum Power Plant Expansion (Attachment 1).
f1d.
2
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entirely production equipment and canuot be considered an actual technical evaluation. It merely
restates the Executive Director’s conclusion without providing any context, insight into, or
technical basis for that conclusion. The Application Review Summary should be rejected as
failing to comply with the statutory requirements in §11.31 and, even if taken into consideration
by the Commissioners, provides no basis for the Executive Director’s erroneous decision.

HI. Texas Tax Cede §§ 11.31(k) and 11.31{m) Do Not Provide the Executive Director With
Authority to Issue a Negative Use Determination for Property Listed in §11.31(k)

The Executive Director, OPIC, and the Appraisal District each argue that when the Legislature
listed items in §11.31(k), it did not intend for these items to qualify for a positive use
determination. Instead, they argue that the Legislature merely intended for the property listed in
§11.31(k) to be reviewed to determine eligibility for a use determination. > This renders the
legislative language meaningless. Section 11.31 must be construed to give effect to the
Legislature’s intent® An agency or court should first atternpt to defermine this intent from the
actual language used by the Legislature, That is, an agency or court should first look to the
plain, ordinary meaning of the statute’s words.” Most importantly, “[i}f a statute is clear and
unambiguous, [the courts] apply its words according to their common meaning without resort to
rules of construction or extrinsic aids.”

Sections 11.31(k) and (m) direct that the Commission “shall determine that” heat recovery steam
generators and enhanced steam turbine systems are “used wholly or partly as facility, device, or
method for the control of air, water, or land pollution.” Other than passing a rule to remove this
equipment from an established list of pollution control equipment (based on compelling evidence
that the equipment does not provide pollution control benefits), there is no option under the
statute for TCEQ to determine that equipment listed in §11.31(k) is not pollution control
equipment. Put simply, based on the language of the statute, if an item is listed in §11.31(k), the
question is not “whether the equipment is pollution control property”, but instead should be
“what percentage is pollution control property™.

A. . Section 11.31(k)-(1)
Section 11.31(k) states:
“[t]he Texas Commission on Environmental Quality shall adopt rules establishing

a nonexclusive list .of facilities, devices, or methods for the control of air, water,
or land poHution, which must inchude: ...

’ Executive Director’s Response to the Appeals Filed on the Negative Use Determinations for the Heat Recovery
Steam Generator Applications (“Executive Director Response Brief”), October 4, 2012, p. 5-9; OPIC Respanse
Brief at 10; Appraisal District Response Brief at 2.

¢ See TEX. GOV'T CODE §312.005; Gilbert v. El Paso County Hosp. Dist., 38 S.W.3d 85 (Tex 2001).

7 See TEX. GOV'T CODE §312.002(a); Am. Home Prods. Corp. v. Clark, 38 8.W.3d 92, 95-96 (Tex. 2000); Crimmins
v. Lowry, 691 S.W.2d 582, 584 (Tex. 1985).

¥ In Re Nash, 220 S.W.3d 914, 917 (Tex. 2007),
® TEX. TAX CODE §11.31{k) & (m).

8535270v.5



(8) heat recovery steam generators.”'®

The very purpose of this section is to provide a list of equipment that the Legislature deterntined
was “for the control of air, water, or land pollution.” It seems incredibly far-fetched to argue that
the Legislature provided a list of equipment that it specifically designated as “for the control of
pollution” but did not intend for the equipment listed therein to be considered pollution control
équipment.

Moreover, the Legislature included language describing an option to add items to the §11.31(k)
list when it stated in subsection (k)(18) “any other equipment designed to prevent, capture, abate,
or monitor mtrogen oxides, volatile organic compounds, particulate matter, mercury, carbon
monoxide, or any criteria pollutant.”' A plain reading of this language demonstrates that the
Legislature had determined that each of the previously listed items were “equipment designed to
prevent, capture, abate, or monitor” pollution.

Furthermore, §11.31(1) requires that the TCEQ must update the §11.31(k) list at least once every
three years. An item may be removed from the list, but only if the TCEQ “finds compelling
evidence to support the conclusion that the item does not provide pollution control benefits.” By
including HRSGs and enhanced steam turbines on the list, the Legislature determined that these
iterns provided a pollution control benefit unless and until the TCEQ found compelling evidence
to the contrary. The TCEQ has not provided compelling evidence that HRSGs do not provide a
pollution control benefit. Nor has the TCEQ initiated a rulemaking to remove these items from
the list contemplated in §11.31(k).

To summarize, in this statute, the Legislature states in §11.31(k)-(l} that the equipment listed in
§11.31(k): 1) is “for the control of air, water, or land pollution”; 2} is “designed to prevent,
capture, abate, or monitor” poliution; and 3) can only be removed from the statutorily-directed
list of pollution control equipment if the Executive Director provides “compelling evidence” that
the equipment “does not provide pollution control benefits.” To suggest that the Legislature
placed the list in the statute as mere surplusage and intended for TCEQ to have the discretion to
issue negative use determinations on the ad hoc¢ basis currently being proposed stretches the
bounds of any reasonable interpretation and effectively disregards the language of the statute and
intent of the Legislature,

B. Section 11.31(m)

Section 11.31(m) provides the Executive Director with a very clear directive about how to
handle applications for items listed in §11.31(k). Section 11.31(m) states:

“Notwithstanding the other provisions of this section, if the facility, device, or
method . . .is. . . included on the list adopted under Subsection (k), the executive
director of the Texas Commission on Environmental Quality, .. ., shall determine
that the facility, device, or method described in the application is used wholly. or
partly . . . for the contro! of air, water, or land pollution . . .” (Emphasis added.)

I TEx. TAX CODE §11.31(k).
U TEx, Tax CODE §11.31(k)(18).
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A close reading of this section reveals that if an entity submits an application for a pollution
control property tax exemption for an item that is listed in §11.31(k), the Executive Divector has
30 days within which, he must determine that the item described in the application is used
wholly or partly for the control of air, water, or land pollution. Furthermore, this section
provides that the Executive Director must make this determination without regard to whether
information about the environmental benefit of the item is provided in the application. The only
reasonable reading of this language is that the Legislature had determined that the itemas listed in
§11.31(k) were pollution control property and thus, did not want the TCEQ to require a
demonstration that an environmental benefit existed or get bogged-down in that determination.

The Executive Director’s brief then states that that tax exemptions must be strictly construed
against a taxpayer. In this case strict construction requires, at minimum, a partial positive use
determination because the statue recognizes the equipment as pollution control property. When
mterpretmg legislation, courts are generally required to ascertain and apply the plain meaning of
a statute.'> And, while any legislative grace prov1ded through an express deduction or exemption
from a tax is strictly construed against the taxpayer,’” the statute cannot be so narrowly construed
as to avoid the plain meaning of the words used or to destroy the very purpose of an exemption.
The Austin Court of Civil Appeals has cited with approval, the following correct reasoning with
respect to the scope of a tax exemption:

“ITihe . . . exemption must be viewed in light of the legislative intent . . .
Although construction of exemption statutes is generally to be counstrued against
the taxpayer, the overall scheme and intent of the legislation must not be
overlooked.”"*

As described above, the statutory language clearly indicates that the Legislature considers the
items listed in §11.31{k) as equipment for the control of air, water, or land pollution. This is
further supported by the fact that, under §11.31(m), applicants for items listed in §11.31(k) are
“not required to submit information regarding the environmental benefit. This is not to suggest
that the equipment does not have to provide an environmental benefit, it merely demonstrates
that the Legislature already determined that these pieces of equipment by their very nature
provide an environmental benefit and therefore, it 1s not necessary for applicants to provide this
information to the Executive Director,

It is also important to note the textual difference between the limiting instructions given in
§11.31(m) and the discretion afforded under §11.31(d). For equipment not listed in §11.31(k),
§11.31(d) allows the TCEQ discretion to “determine if [equipment] is [poliution control
property]” (emphasis added). However, §11.31(m) limits that discretion by using the phrase*
determine that” instead of “determine if.” As previously discussed, §11.31 must be construed to

% See Fitzgerald v. Advanced Spine Fixation Syst, Inc., 996 S.W.2d 864, 865-66 (Tex. 1999) (courts must apply
plain meaning of statute}.

B Upjohn Co. v. Rylander, 38 $.W.3d 600, 606 (Tex. App. — Austin 2000, pet. denied).
Y Sharp vs. Tyler Pipe, 919 S.W.2d 157 (Tex. App.—Austin 1996, writ denied).
‘ 5
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give'effect.to the Legislature’s intent.!” Furthermore, “[wlords and phrases shall be read in
context and construed according to the rules of grammar and common usage:.”16

Considering the clear and unambiguous language, as well as the structure, of §11.31(d), (k), (1),
& (m), three things are clear: :

(1) the equipment listed in §11.31(k) must be considered pollution control property,
thereby precluding a negative use determination by the TCEQ;

(2) the only method by which the TCEQ could issue a negative use determination to an
item on the 11.31(k) list would be to go through rulemaking and, based compelling evidence
demonstrating that an item does not provide pollution control benefits, remove that item from the
statutorily-directed list; and '

(3) the TCEQ is afforded discretion to issue partial positive use determinations to take
into account concurrent pollution contrel and production benefits of equipment.

Appellant respectfully submits that the debate about items 1 and 2 end, so the TCEQ can do the
job the Legislature has asked it to do under item 3.

C. Executive Director’s Legislative Acceptance Argument is Without Merit

After claiming that TCEQ can ignore the Legislature’s instruction to recognize the equipment
Iisted in §11.31(k) as pollution control property, the Executive Director then proceeds to argue
that the Legislature has acquiesced in the TCEQ’s current refusal to follow the statute.'” Not-
only does the Executive Director’s argument lack merit, the doctrine it cites actually supports the
Appelants’ position. As evidence of how it intended to implement §§11.31(k-mm), the Executive
Director relies not upon an actual case applying the statute or the express language of a rule
implementing the statute, but rather a reference in a rulemaking preamble. What the Executive
Director fails to mention is that, the last two times time the Legislature was in session, the
Executive Director had already applied §§11.31(k-m) to grant 100% positive use determinations
for HRSGs in 25 separate instances. If the legislative acceptance argument has any applicability
here; it would be that the Legislature®s acceptance is of the Comm;ssmn s implementation of
§11.31(k) as applied to the 25 HRSG applications.

Even if the Commission were to conclude that the Executive Director’s previous application of
§§11.31(k-m) as applied to HRSG applications does not negate the legislative acceptance
argument, a review of the case law cited by the Executive Director demonstrates that the
legislative acceptance argument would still not apply in the instant case. In the case cited by the
Executive Director supporting the legislative acceptance argument, Grocers Supply Co. v. Sharp,
the Court actually denied applying the legislative acceptance argument because the Agency ]
interpretation of the statute was uncertain over time and the statute was unambiguous.'® The

"% See TEX. GOV*T CODE §312.005; Gilbert v. El Paso County Hosp. Dist., 38 S.W.3d 85 (Tex. 2001).
% TEX. GOV™T CODE §311.011(a). '

7 Executive Director’s Response Briefat 7.

'® Grocers Supply, 978 S.W.2d at 644,
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Court stated, “We cannot conclude that the legislature’s reenactment of the exemptions without
change constitutes an acceptance of an interpretation contrary to the precedent.”® The only
previous formal action that the TCEQ ever took regarding the Group I HRSG applications was to
grant 100% percent positive use determinations. By granting a 100% positive use determination
to HRSG applications, it would appear that the Agency’s interpretation was that HRSGs
qualified as pollution control property.

Even more importantly, §11.31 is not ambiguous. It has already been stated, but bears repeating,
§11.31 must be construed to give effect to the Legislature’s intent.”® The legislative acceptance
argument falls flat when the statute is clear, for “[n]either legislative ratification nor judicial
deference to an administrative interpretation can work a contradiction of plain statutory
language.™'  When the siatutory provisions in the statute clearly contradict the agency’s
interpretation, the agency’s erroneous interpretation should be given no deference. While the
Executive Director may now interpret the statute so that equipment listed in §11.31(k) could be
determined not to be pollution control property, the statute does not allow for such an
interpretation,

1V. Failure to Comply with the Commission Rules and
the Texas Administrative Procedures Act -

Under the Administrative Procedures Act (“APA”) states agencies are required to follow certain
formal procedures before adopting and applying any “rule.” A “rule” is defined as “a state
agency statement of general applicability that...implements, interprets, or prescribes law or
policy.” In reaching and applying its new interpretation of §§11.31(k) and 11.31(m), the
Commission failed to follow the procedures of the APA and should therefore, be disregarded.

‘The Executive Director argues that rulemaking was not necessary for the Executive Director or
the Commission to issue negative use determinations for the HRSG applications. The Executive
Director states that the determination that each of the HRSG applications should be denied was
the result of a case-by-case review of each application and that the Executive Director generated
a “technical review” for each application. Finally, the Executive Director states the change in
interpretation is not of a rule of general applicability because 1t affects a limited number of
Applicants for a use determination.”

The Executive Director’s argument that APA rulemaking requirements do not apply to the
unexplained and undocumented statement of the Executive Director that “[hleat recovery steam
generators are used solely for production; therefore, are not eligible for a positive use
determination” is without merit. There was no case-by-case analysis in the Executive Director’s
general negative use determination. The statement is a rule as defined by the APA; in factitisa
statement that applies generally to an identified segment or class of the regulated public (HRSG

1
id
2 See TEX. GOV*T CODE §312.005; Gilbert v. £1 Paso County Hosp. Dist,, 38 S.W.3d 85 (Tex. 2001).

* See Pretzer v. Motor Vehicle Bd., 138 S.W.3d 908, 915 (Tex. 2004); see also Barchus v. State Farm Fire & Cas.
Co., 167 S.W.3d 575, 578 (Tex. App.—Houston {14th Dist.] 2003, pet denied).

2 TEX. Gov'T CODE § 2001.003(6).
2 Executive Director Response Brief at 17.
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owners) and seeks to implement, interpret and prescribe law or policy. In addition, the
statement, in effect, amends 30 TAC §§17.4 and 17.17 which previously were adopted pursuant
to notice and comment procedure under APA §§2001.023, 2001.025, 2001.029 and 2001.033.

The statement is an “interpretive rule,” defined by Professor Ron Beal as an agency statement
made outside of a contested case hearing or notice and comment rule-making by which the
agency sets forth how the a§ency intends to interpret and apply a statute or substantive rule to all
persons similarly situated” The statement is a rule if it meets a four part test according to
Professor Beal: :

(1) I is issued by an agency board, commission, executive director or other officer
vested with the power to act on behalf of the agency; '

(2) 1t is issued with the intent of the agency to notify persons or entltles that are similarly
situated or within a class described in general terms;

(3) It is issued to notify those persons or entities of the agency’s interpretation of a
statutory provision for substantive rule] which has been crystallized following reflective
examination in the course of the agency’s interpretive process;

(4) Such interpretation was not labeled as tentative or otherwise qualified by
arrangement for consideration at a later date.

The Executive Director’s negative use determinations meet every part of this test.

An interpretive rule, like the Executive Director’s negative use determinations, are invalid in
Texas for failure to adhere to mandatory APA notice and comment procedure.”> Tn Combs v,
Entertainment Publications, Inc., the Comptroller had issued, in a 2007 letter ruling (Accession
No. 200704926L), guidelines for determining whether a fundraising firm or a school
organization was a “seller” for purposes of collecting sales tax. In March and April of 2008, the
Comptroller issued two letters essentially changing the import or interpretation of the 2007 letter.
Plaintiff filed suit for injunctive relief against enforcement of the changed interpretation, sought
declaratory relief under §2001.038 of the APA that the “rule” embodied in the 2008 letters was
invalid, and sought declaratory relief under the Uniform Declaratory Judgments Act (“UDJA”)
that the Comptroller exceeded her statutory authority under §151.024 of the tax code in adopting
that “rule” and applying §151.024 to the plaintiff.

The Court of Appeals affirmed the district court ruling that it had jurisdiction under §2001.038 of
the APA and that the 2008 letters were invalid because of the failure to comply with the notice
and comment procedural requirements of the APA. Also affirmed was the trial court’s
injunction directing the Comptroller to desist and refrain from implementing and enforcing the

* Ron Beal, A Miry Bog Part II: UDJA and APA Declaratory Judgment Actions and Agency Statements Made
Qutside a Contested Case Hearing Regarding the Meaning of the Law, 59 Baylor L. Rev. 267, 270 (2007); see also
Ron Beal, The APA and Rulemaking: Lack of Uniformity Within a Umform System, 56 Baylor L. Rev. 1, 29-46
(2004).
B Combs v. Entertainment Publications, Inc., 292 8,W.3d 712, 723-24 and footnote 6 (Tex.App.—Austin 2009, no
pet.y

8
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“new” rule wnless and wntil the Comptroller properly enacted the rule pursuant to APA
procedures, or “until final judgment of the trial court.”*.

The Executive Director’s attempted distinctions of El Paso Hospital, Texas Mutual, and WBD
Oil are inappropriate. In EI Paso Hospital an agency interpretive rule contradicted a previously
adopted notice and comment rule. Similarly, the Executive Director’s negative use
determinations are inconsistent with Tax Code §11.31 and 30 TAC §817.4 and 17.17. In Texas
Mutual the court did not, as the Executive Director suggests, hold that if the statement made in
the staff report “was a statement that fell within the definition of a rule,” that somehow it could
avoid scrutiny as a rule because “it is well established that not every administrative
pronouncement is a rule within the meaning of the APA.”*" The Court did quote language from
uses prior to Combs, “that not every administrative pronouncement is a rule within the meaning
of the APA."*® However, those prior cases did not involve agency statements that met the four-
point test set out above. '

Tn addition, the court statements misconstrued by the Executive Director were numerous. The
plamtiff’ in Texas Mutual sought a declaratory judgment regarding the interpretation of a
substantive rule. The Court of Appeals reversed the trial court judgment and upheld the agency
interpretation of the rule that had been adopted pursuant to notice and cornment procedure.

Similarly, the Executive Director’s reference to WBD Oil is most unusual. The Executive
Director recognizes the “field rules™ at issue in WBD were created through a contested case
hearing. Under the APA, parties to a contested case hearing are entitled to notice of an
adjudicative fype hearing, presentation of evidence, cross examination of witnesses under oath,
and issuance of a final order confirming findings of fact and conclusions of law.* No such
procedure was followed prior to the Executive Director’s issvance of the unsupported and
undocumented statement of July 10, 2012, and all of WBD's interesting statements about the
differences between agency adjudications in contested cases and agency rule-makings are
completely irrelevant since Applicant has not been afforded either fair procedure in this matter.*®

V. The Record Supports a Positive Use Determination and Clearly
Contradicts a Negative Use Determination

A. HRSGs Qualify as Pollution Control Property Under §11.31

The Applicant’s HRSGs can be defined as pollution control property based on the prevention of
NOx emissions from natural gas use efficiencies. Under Tax Code §11.31(a), “[a] person is
entitled to an exemption from taxation of all or part of real and personal property that the person
owns and that is used wholly or partly as a facility, device, or method for the control of air,

* Id. at 719.
7 Executive Director’s Response Brief at 16.

® Texas Mutual Insurance Co. v Vista Comnmunity Medical Center, LLP., 275 S.W.3d 538, 555 (Tex.App.—Austin
2008).

 TeX GOV'T CODE §§2001.051, 2001085, 2001.087, 2001088, and 2001.141.

® See Railroad Commission of Texas v. WBD Oil & Gas Co., 104 S.W.3d 69 (Tex. 2003).
9
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water, or land pollution” (emphasis added). The statute defines “a facility, device, or method for
the control of air, water, or land pollution” as:

“[a] structure, building, installation excavation, machinety, equipment or device,
and any attachment or addition to or reconstruction, replacement or improvesent
of that property, that is used, constructed, acquired, or installed wholly or partly to
meet or exceed rules or regulations adopted by any environmental protection
agency of the United States, this state, or a political subdivision of this state for
the prevention, monitoring, control, or reduction of air, water, or land polintion.”

In fact, the Executive Director conducted a technical review of 25 Group 1 applications and on
May 1, 2008, issued positive use determinations for these applications stating, “[t]his equipment
is considered to be pollution control equipment and was installed to meet or exceed federal or
state regulations.”

B. Environmental Beunefit
1. Recognition of Emission Avoidance as Pollution Control

The Executive Director and the Appraisal District argue that HRSGs are not used in any way to
prevent, monitor, or control air, water, or land pollution Specifically, the Executive Director
states that a “HRSG does not remove air contaminants in the manner that a traditional pollutxon
control device does” and that it has-never recognized emission avoidance as pollution control,*!
In the Executive Director’s view, a piece of equipment provides an environmental benefit only if
it is used to remove air contaminants,

However, the statute provides that pollution control property is used “for the prevention,
monitoring, control, or reduction of air, water, or land poltution.”** It is true that HRSGs do not
actually remove pollutants from a power plant’s exhaust stream. The HRSGs pollution control
value is its increased thermal efficiency, which when compared to a traditional single-cycle
turbine unit, reduces the fuel needs for the same power outputs, while resulting in additional air
emissions, It is important to note that the lower fuel consumption associated with increased fuel
conversion efficiency not only reduces criteria pollutants such as NOx, but also reduces
emissions of hazardous air pollutants, as well as carbon dioxide, which EPA is currently in the
process of regulating under the Federal Clean Air Act.

The U.S. Environmental Protection Agency (“EPA”) reco gmzes the use of energy efficiency as a
measure of pollution control and/or pollution prevention™ and at least one other state using this
method as part of their tax exemption programs.*® Furthermore, many of the New Source

! Executive Director Respense Brief at 8.

2 TEX. TAX CODE §11.31(b).

¥ See Memorandum from Brian McLean, Director of Office of Atmospheric Programs and Stephen Page, Director

of Office of Air Quality Planning and Standards, Guidance on SIP Credits for Emission Reductions from Eleciric-

Sector Energy Efficiency and Renewable Energy Measures, August 5, 2004, sta[mg, “Energy efficiency .

inherently prevent[s] pollution from occurring.” (See Attachment 2).

* See Ohio Revised Code, Section 5707.20(1)-(K) (“Thermal Efficiency Improvement” and “Thennal Efficiency

Improvement Facility™), which qualifies HRSGs as an “Exempt Facility” under § 5707.20(E), which is eligible for
10
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Performance Standards (“NSPS”), which the TCEQ has incorporated into its own rules, use
efficiency as a measure of compliance. If the installation of a HRSG allows a facility to meet its

federal and state required emission performance standard, then by definition, the HRSG would
be equipment that controls emissions.

2. Empirical Data Demonstrating Emissions Reductions Due to Use of HRSG

The Executive Director argues that the Applicants avoided emission argument is inadequate
because it requires a comparison between a combined-cycle unit and a hypothetical alternative
unit. The Executive Director goes on to state that “No Applicant has provided sufficient
information as to why these hypothetical comparisons should be done, nor have they provided
why the single-cycle plant or boiler are appropriate comparisons.”™

.As a threshold matter, as discussed above, the clear language and structure of §11;31(k—m)
assume the pollution control benefits of HRSGs. So, the information the Executive Director
complains about being missing is simply not required.>

Moreover,; Applicant’s appeal brief in Attachment D includes the very information the Executive
Director seems to be looking for. That attachment contains monitoring data from the Bamey
Davis Power Plant during both pre- and post- repowering of that plant. This data confirms the
assumptions regarding the air emissions reductions per pound of fossil fuel use. Furthetmore, as
set out in the attached affidavit,”’ John Packard, the Manager of Generation at the Sam Raybumn
Power Plant states that he has reviewed this data as well as an affidavit provided by Mark
Shepherd, Director of Environmental, Safety, and Health at the Barney Davis Power Plant and
concurs that the emission data from the Bamey Davis Power Plant confirms the emission
reduction assumptions used in the avoided emissions methodology

The Executive Director does, however, acknowledge that HB 3732 provided for an expedited
review of applications for equipment listed in §11.31(k) that exempted applicants from
submitting information regarding the anticipated environmental benefit. The fact that the
Legislature removed the requirement to submit information regarding the environmental benefit
for those applications under §11.31(k) is of critical importance. Not only did the Legislature
consider the items listed in §11.31(k) as equipment “for the control of air, water, or land"
pollution,” but it determined that no information was required regarding the environmental
benefit of thesc. items because it has already determined that these items provided an
environmental benefit.

The Executive Director states that the removal of the requirement to submit environmental
benefit information puts the Executive Director in a precarious position in determining whether

an “exempt facility Memorandum from Brian McLean, Director of Office of Atmospheric Programs and Stephen
Page, Director of Office of Air Quality Planning and Standards, Guidance on SIP Credits for Emission Reductions
Jrom Eleciric-Sector Energy Efficiency and Renewable Energy Measures, August 5, 2004certificate” under §
5707.21. (See Attachment 3).

33 Executive Director Response Brief at 8.

36 See 11.31(m) indicating that applicants for items listed in §11.31(k) are not required to submit environmental
benefit information.

37 Affidavit of John Packard (See Attachment 4)
11 -
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an environmental benefit exists. Actually, in removing this requirement the Legislature
acknowledged that an environmental benefit exists and that the Executive Director did not have
to review this information for these particular applications. Instead of causing a precarious
position for the Executive Director, it merely streamlined the application process for those
applications in which an environmental benefit was known to exist.

The Executive Director then argues that the Legislature cannot extend a tax exemption beyond
what is provided in the Constitution; and because the Constitution requires that property eligible
for a pollution control property tax e¢xemption must provide an environmental benefit, this
requirement cannot be waived. First, it is not within the Executive Director’s statutory charge or
authority to determine whether the Legislature’s actions comply with the Constitution. Second,
the requirement that property eligible for a pollution control property tax exemption must
provide an environmental benefit has not been waived; the Legislature has already determined
that equipment listed in §11.31(k) provides an environmental benefit. The Legislature has
merely [eft it to the TCEQ’s discretion to determine what the percentage of the positive use
determination should be.

C.  Method of Pollution Conirol — TCEQ Precedent, the Attorney General’s
Interpretatmn, and the Leglslature s Directive

As previously noted, the Executive Director. argues that it has never recognized emissions
avoidance as pollution control. This statement is not only patently untrue, but belies the fact that
the Legislature has already determined that HRSGs do control pollution. Similarly, the
Appraisal District argues that HRSGs are “a major component of production...[and are] installed
to produce more electricity or steam to sell and not to reduce pollution. 38 Interestingly, the
Appraisal District states that “[i]f a HRSG is added just to improve efficiency, the HRSG may
quahfy for an exemption,™

As noted in the Executive Director’s response brief, on May 1, 2008, the Executive Director
issued 100% positive use determinations for 25 IIRSGs, many of which cited emissions
avoidance as the pollution control provided by HRSGs. While six of those applications were
appealed and are now the subject of an administrative appeal, the remaining 19 applications have
been issued a final 100% positive used determination based on emissions avoidance. The
Executive Director has since stated that all of the 100% positive use determinations for HRSGs
were made in error, but this does not ohange the fact that the Executive Director and the
Conimission has previously recognized emissions avoidance as pollution control. '

Furthermore, the TCEQ recently adopted a Permit By Rule (PBR) for Natural Gas-Fired
Combined Heat and Power Units.” The preamble to the adoption of the Combined Heat and
Power (CIIP) PBR, the TCEQ states, “The Commission acknowledges the benefits and
advantages of CHP as a means of providing efficient, reliable, and clean energy.” As part of that
PBR, TCEQ speciﬁcally provided that the emission limits for stationary natural gas engines

* pritchard & Abbot, Inc.’s Brief on Behaif of Bosque, Hood, Hutchmson, Jack, Newton, Rusk, San Patricio,
Victoria and Wise County Appraisal Districts at 2.

39 Id
30 TAC §106.513; 37 Tex.Reg, 6037-6049, August 10, 2012,
12

8535270v.5



would be measured in terms of air contaminant emissions per unit of total energy output.*!
HRSGs are recognized as a typical industrial CHP apphcatlon The fact that the TCEQ recognizes
the pollution control benefits of this type of equipment in its pemnttmg program should be given
weight when evaluating the Executive Director’s arguments in this case that similar equipment
does not have pollution control benefits.

Furthermore, even if the Executive Director had never actually recognized emissions avoidance
as pollution control, that does not change the fact that HRSGs are specifically listed in §11.31(k)
as equiprnent “for the control of air, water, or land pollution.”

The Attorney General’s office, in response to prior TCEQ requests for guidance regarding
Section 11.31 has made it clear that equipment can serve as a method of pollution control, while
also serving as production equipment, Applicant cites.to Attormey General Opinion JC-0372.
The Executive Director summarily dismisses Applicant’s reliance on this opinion by stating,
“Applicants misinterpret Attorney General Opinion JC-0372.” Merely stating that the Applicant
has misinterpreted the Attorney General opinion does not actually make it so. Furthermore, the
arguments made by the Executive Director and the Appraisal District that §11.31 only applies to
“traditional” or “add-on” pollution control devices are dlrectly refuted by the Attorney General’s
opinion.

Texas Attomey General Opinion JC-0372 (2001) expressly opined to the Chair of the Texas
Natural Resource Conservation Commission that “methods of production” can and do qualify as
exempt pollution control property:

“Section 11.31 is broadly written, and we believe its plain meaning is clear. Tt
embraces any property, real or personal, “that 1s used wholly or partly as a
facility, device, or method for the control of air, water or land pollution. . . .”
(emphasis added).

“Next, we consider whether section 11.31 excludes from its scope pollution-
reducing production equipment. Significantly, the statute applies to property used
“wholly or partly” for pollution control. See i1d. §11.31(a). To qualify for the
exemption, property must be used “wholly or partly” to meet or exceed
environmental rules. See id. §11.31(b). The term “wholly” clearly refers to
property that is used only for pollution contrel, such as an add-on device. See
Merriam Webster's Collegiate Dictionary 1351 (10th Executive Director. 1993)
(defining “wholly” to mean “to the full or entire extent: ... to the exclusion of
other things”), The term “partly.” however, embraces property that has only some
pollution-contro] use. See id. at 848 (defining “partly” to mean “in some measure
or degree™). This broad formulation clearly embraces more than just add-on
devices. Furthermore, that statute clearly embraces not only “facilities” and
“devices” but also “methods” that prevent, monitor, control, or reduce pollution.
“Methods” is an extremely broad term that clearly embraces means of production

30 TAC §106.513(d).
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8535270v.5



designed, at least in part, to reduce poilutién. See id. at 732 (defining “method” to “
include “a way, technique, or process of or for doing something”).**

This opinion refutes the arguments made by the Executive Director and the Appraisal District
that production equipment cannot also serve to reduce pollution. It also fundamentally disproves
the Executive Director and Appraisal District arguments that only “traditional” pollution control
equipment or equipment that is “added” to a facility can qualify as pollution control property.
The HRSGs and Steam Turbines are clearly used as engineering methods to comply with
environmental laws and to control pollution and therefore, qualify for exemption under any valid
rule or convention of statutory construction. '

Significant reliance is placed by the Execuiive Director and OPIC on the Mont Belvieu opinion.
Yet, there are three fundamental differences between the current appeal and the Mont Belvieu
situation that make it clear that it does not support the Executive Director’s position and, in fact,
conflicts with it.

To begin with, the procedural posture of the appeal was fundamentally different in Mont Belvieu.
As the Mont Belvieu Court emphasized, Mont Belvieu sought “a 100% positive use
determination” for its brine storage pond system” and it “osyted to stand or fall based on a
claimed entitlement to a 100% positive use determination. . .”* That is a very different situation
than the current appeal where the question is not whether 100% is appropriate, but whether 0% is
appropriate.

The distinet procedural posture leads to two different burdens of proof. All the TCEQ needed to
demonstrate in Mont Belvieu is whether there was any productive value and then it could contend
that 100% was inappropriate. The Court emphasized that Mont Belvieu acknowledged that its
brine pond system was only “part” of the process by which it produces gas storage services for
customers and that “subsections within section 11.31 contemplate — indeed require — that if
property is not ‘wholly’ used for pollution control, TCEQ will limit any positive use
determination to the proportion of the property that is.” **

This is much different than the pending appeal where the TCEQ is claiming no pollution control
benefit and all production benefit — the reverse of the Mont Belviey situation. The TCEQ can no
more dismiss the pollution control benefits of the HRSGs than Mont Belvieu could dismiss the
productive value of its brine ponds,

A third distinguishing factor between Mont Belvieu and the current appeal is that the brine ponds
in that case are not included on the 11.31(k) list like the HRSGs are. Therefore, the legislatively-
established pollution control benefits of the equipment in question were not as clearly
demonstrated as they are for HRSGs in the current appeal.

2 Texas Attorney General Opinion JC-0372 (2001) {(emphasis added).

 Mont Belvieu Caverns, LLC. Tex. Comm'n on Envil. Quality, No. 03-11-00442 CV, 2012 WL 3155763 at 10
(Tex. App.—Austin 2012).

“Id at15.
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Therefore, read correctly, Mont Belvieu does not support the Executive Director’s position. In
fact, it actually contradicts it because it makes clear that the TCEQ is to distinguish the
proportion of the property at issue that is used to control, monitor, prevent or reduce pollution
from the proportion of the property that is used to produce goods or services and the proportion
that is used to control pollution qualifies for the tax exemption. * As discussed at length above

and below, this proposition is clearly established by the statute and recognized in Attorney
General Opinion JC-0372.

As discussed at length above in Section III, the Legislature’s directive to TCEQ is set out very
clearly in 11.31(k-m). The debate- about whether production equipment can also be pollution
control equipment is abruptly ended by the basic fact that many items of production-related
equipment are included on the 11.31(k) list which the statute expressly recognizes as pollution
control equipment. There is plenty of additional evidenced discussed above and below to
support the clear statutory language, but nobody states it more clearly than the author of HB
3732 when he stated:

One of the goals of the legislation this session was fo ensure that TCEQ had the
authority and direction from the legislature to recognize that pollution control
benefits can be derived from the manner in which fuel is prepared and used, and
from increasing the efficiency of certain fucilities. By doing so, the amount of fuel
needed and the total amount of pollution emitted can be reduced. I did not intend,
nor do I support, an interpretation of anything in HB 3732 to prevent electric
generating facilities from receiving exemptions for equipment simply because they
also derive profit from a given p:ece of equipment or process. If it reduces
pollution, it gqualifies.(emphasis added).*

Alihough Appeilant would not attempt to argne that a letter from an individual member of the
legislature is controlling authority regarding legislative intent, the views of the author of the
statute being interpreted are certainly worth considering. This is especially true in this case
given that the Executive Director makes extensive legislative intent arguments that are in direct
conflict with the written views of the bill’s author.

-D. HRSGs are Used to Meet/Exceed New Source Performance Standards (NSPS) for
Electric Generating Facilities

The Executive Director includes a number of arguments in its Response Brief that atternpt to cast
doubt on whether HRSGs are specifically required to be installed by an environmental
regulation. To begin with, the test is not that an environmental regulation specifically calls for a
specific piece of equipment. Rather, the Constitutional and statutory test is whether the
equipment is “wsed, constructed, acquired, or installed wholly or partly to meet or exceed
[envirommentai} rules or regulations.” There are two phrases that are critical in that test; (1)
“wholly or partly” and (2} “meet or exceed.”

3 1d. at 12,

%6 Letter from Rep. Rick Hardcastle to Grace Montgomery, Deputy Director uf Administrative Services at the
TCEQ, August 1, 2007 (See Attachment 5) (emphasis added).
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By including the phrase “wholly or partly,” the Constitutional Amendment and implementing
legislation make it clear that the equipment need not have been installed due solely to the
existence of an environmental regulation. Moreover, by including the phrase “meet or exceed,”
the Constitutional Amendment and legislation made it clear that the equipment in question may
be more than the regulation calls for.

The Executive Director argues different things for different regulations that have applicability to
the power plants impacted by the pending appeals, but the general basis of the Executive
Director’s argument is that there is not a sufficient nexus between the cited environmental
regulations and the pollution conirol claimed by the Applicant.

As an initial matter, it should not go unnoticed that the Executive Director previously thought
that the regulatory citation of the same or similar provisions as relied upon in the pending
appeals were relied upon by the 25 applications for which the Executive Director previously
issued 100% positive use determination.

It is also important to note that none of the July 10, 2012 Negative Use determinations claim that
the referenced environmental regulation was inapplicable or insufficient. Instead, the Executive
Director waited until it filed its response brief to this appeal to provide copies of previously
prepared “ Application Review Summaries” which summarily state that “the cited regulations
do not require the installation of a heat recovery steam generator or steam turbine.”’ While the
lack of any legal or technical evaluation is striking, what is even more egregious is the fact that
the Executive Director’s Application Review Summary indicates that the Executive Director
believes that an application for a positive use determination must cite to an environmental
regulation that specifically requires the installation of a particular piece of equipment. '

As noted above, the controlling statute says nothing of the sort. There is absolutely no
requirement that before equipment is eligible for a tax exemption as pollution control property,
an environmental regulation must specifically require that a specific piece of equipment be
installed, Thus the Executive Director’s “technical evaluation” completely misconstrues the
statutory requirements and should be granted little weight.

Instead, the Commission must simply ask whether any environmental regulation exists that
Applicant is meeting or exceeding through the use of the equipment for which an application for
a use determination was submitted.

The Executive Director concedes that 40 CFR Part 60, Subpart KKXK includes an output-based
emission limit on NOx that applies to an entire power plant. Rather than taking the logical step
of acknowledging that HRSGs assist and, in fact, are essential to achieving the Subpart KKKK
emnission limit, the Executive Director makes a seemingly illogical leap to the conclusion that
Subpart KKKK cannot be the qualifying environmental regulation because that Subpart would
not apply until “after an applicant affirmatively decides to build a combined cycle plant.”
Whatever that statement is intended to convey, it does not accurately reflect the. regulatory
framework.

7 Executive Director’s Application Review Summary for Sam Raybum Power Plant Expansion (Attachment 1),

16-
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The “Applicability” section of 40 CFR Part 60, Subpart KKKX states “if you are the owner or
operator of a stationary combustion turbines with a heat input at peak load equal to or greater
than 10.7 gigajoules (10MBtu) per hour, based on the higher heating value of the fuel, which

commenced construction, modification, or reconstruction after February 18, 2005,” your turbine .

is subject to this subpart.”**® So, it is clear that this regulation applies to “stationary combustion

turbines” without reference to what type of equipment is installed in conjunction with those
turbines. :

Therefore, 40 CFR Part 60, Subpart KKKX clearly and unambiguously creates an output-based

NOx emission limit that HRSGs are “used, constructed, acquired, or installed whelly or partly to

meet or exceed.” The bottom line is that an output-based emission limit exists and HRSGs help

to meet or exceed those limits. To say that the equipment cannot be exempt, in whole or in part,
because it is not specifically designated by regulation is a misreading of the statute -

V1. Equal and Uniform Taxation

The Executive Director’s and OPIC’s Responses state that the TCE(Q’s prior HRSG exemption
authorizations were in error; that the TCEQ is at liberty to correct its prior interpretation; and that
any tesuliing difference in ad valorem tax impact is not in violation of the Texas Constitution’s
equal and uniform tax mandate. As a threshold maiter, the argument requires that the prior
interpretations were incorrect, which they were not. It is next necessary to walk through the
myriad of cases cited in the Response Briefs to better understand what those cases stand for and
what they do not and how they in no way support the Negative Use determinations in this case.

The Executive Director cites 1756, Inc. vs. Attorney General® for the proposition that “Agencies
may, indeed are expected to, alter and refine their interpretation of what fills such gaps [in
statutes] through the exercise of their technical expertise . . .” 756, Inc. is based entirely on
federal administrative law, .not Texas, but more importantly, neither the case nor the quote
supports the Executive Director’s position in this case. 17536, Inc. argued that an Immigration
and Naturalization Service (“INS™) Rule” was promulgated improperly. Afier a thorough
analysis of legislative history supporting the INS’s rule, and expressly finding that “The meaning
of the [underlying federal} statute remains ambiguous after the ‘traditional tools of statutogy
construction” have been applied,” the 1756 Court upheld the agency’s formally adopted rule.”!
The TCEQ has chosen not to comply with the Texas Administrative Procedures Act with respect
to its new position on HRSGs. Legislative history does not support the agency’s new position,
and §11.31 is not ambiguous as applied to the facts of this case.

Moreover, 1756 requires that an agency bears “the burden of rationally explaining its departure
from its previous interpretation”, which the Executive Director has not even made an attempt to
do in this case. Finally, while the Executive Director champions federal law seeming to allow
inconsistent agency action, Texas law is to the contrary.

% 40 CFR §60.4305.
#1756, Inc. vs. Attorney General of the United States, 745 F, Supp. 9 (D.Ct. D.C. 1990).
8 CF.R. 214.0)D)(i)D).
31 1756 Inc., 745 F. Supp. at p. 15.
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In TGS-NOPEC Geophysical Company vs. Combs, the Supreme Court invalidated the
Comptroller’s interpretation of the applicable statute, noting that her “own administrative
interpretation of the sourcing statute further contradicts her argument here,” “conflicts with her
rule regarding the licensing of software,” and was “inconsistent.” The court went on to say that
“an agency’s construction of a statute may be considered only if it is reasonable and not
inconsistent with the statite.”> The Executive Director’s ruling in this case is neither.

The Execcutive Director cites Flores vs. Employees Refirement System of Texas for the
proposition that “[a]n agency is not bound to follow its decisions in contested cases in the same
way that a court is bound by precedent,”* provided that the agency gives a reasonable
explanation for apparent inconsistency in agency interpretation. The Flores case involved
allegations by a state employee that the Employee Retirement System of Texas (i) failed to
follow its own prior decisions in denying her certain disability benefits and (ii) “applied a new
policy in the course of her contested case hearing without providing netice before the hearing.”*’
The Austin Court of Appeals agreed with Ms. Flores:

“We hold that the Board acted arbifrarily and capriciously by: deciding this appeal
before it arrived at its findings of fact and conclusions of law, reweighing
adjudicative facts, changing findings of fact and conclusions of law for
unauthorized and unexplained reasons, making findings of fact and conclusions of
law without adequate support in the record, and failing to give notice before the
hearing of its intention not to follow previous decisions and failing to adequately
explain the reasoning for its change in position.”®

The Flores case fairly stands for the proposition that agencies may not internally arrive at a new
policy during the course of a contested case and apply it to change the outcome of the case,
which is what the Executive Director is attempting to do, without providing a reasonable
explanation nor the inconsistency. The Flores case supports the Applicant’s position.

The actions of the Executive Director in this case are the essence of arbitrary and capricious

agency action and “arbitrary action of an administrative action cannot stand”.>’ When those
actions are compared to those of the agency in Flores, and the compamon case of Langford v.
Employees Retirement System, “serious due process concemns” are raised.”®

The Executive Director also cites the Austin Court of Appeals decision in First American Title
vs. Strayhorn™ for the position that an agency may change its interpretation of a statutory tax

2 TGS-NOPEC Geophysical Company vs. Combs, 340 S.W.3d 432, 443 (Tex. 2011).
21

4 Flores vs. Employees Retirement System of Texas, 74 8.W.3d 532, 544 (Tex. App.—Austin 2002) (empha51s
added).

% Flores vs. Employees Retirement System of Texas, 74 S.W.3d 532 at 538.

* 1d. at 545.

57 Lewis v. Metropolitan Savings and Loan Association, 550 S.w.2d 1 1, 16 {Tex. 1977).

¥ Langford v. Employees Retirement System, 73 8.W.3d 560, 566 (Tex. App — Austin 2002, pet. denied).

*® First American Title vs. Strayhorn, 169 S.W.3d 298 (Tex, App.—Austin 2005), aff’d by First American Title Ins.
Co. vs. Combs, 258 S.W. 627 (Tex. 2008).
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scheme as long as the pew interpretation does not coniradict the statute or a formally
promulgated rule. In First American, the Texas Comptroller formally promulgated a new -
version of its Rule 3.831 that impacted the way foreign insurers were required to remit the Texas
retaliatory tax. The Austin Court Appeals expressly found that the new rule did not “impose any
addltmnal restrictions, conditions, or burdens that [were] inconsistent with the [applicable]
statute.” The facts in First American are not consistent with this case. In the cutrent case the
Executive Director’s proposed policy change has not been promulgated as a formal rule pursuant
to the requirements of the Texas Administrative Procedures Act. In addition, the policy change
is away from a position that is consistent with §11.31 of the Texas Tax Code to one that is
inconsistent®! with it. The First American case supports the Applicant’s position given the facts
in the current case.

The: Executwc Director cites Grocers Supply Co. vs. Sharp for the proposition that an agency
can change its interpretation of a statute because the prior interpretation had not been adopted in
a formal rule. The Grocers Supply Court stated the issue in the case as follows:

“What is af issue in this case, then, is the Comptroller’s substitution of one
interpretation of his rule for another, not the Comptroller’s contravention of one
of his rules promulgated under the notice-and-comment procedures of the
Administrative Procedures Act.”®

The Grocers Supply Court found that the Texas Comptroller had (i) correctly enforced one
refund policy from 1965 through sometime in 1984, (ii) incorrectly changed the refund policy to
one inconsistent with Texas Supreme Court precedent from 1984 through 1993; and (iii) from
1992 to 1997 enforced the new policy without promulgating a new rule on the issue, On these
facts the Court found that the Comptroller should be allowed to correct and enforce his policy
interpretation.

The facts in Grocers Supply are not precedent for the current case. In this case the TCEQ had
previously interpreted and enforced §11.31 according to its plain meaning. The Executive
Director is now attempting to change that interpretation, inconsistent with the plain meaning of
the statute and without complying with the Texas Administrative Procedures Act. Grocer’s
Supply no longer has any precedential value on the point that an agency can change a policy
interpretation. of general applicability without promulgating a rule, because it is in direct
opposition to the more recent opinion of Combs vs. Entertainment Publications,® which
definitively holds that a change in a policy interpretation meeting the standards of a rule must to
be promuigated under the Texas Administrative Procedures Act. Further, the conclusion of the

 First American Title Ins. Co. vs. Sirayhorn, 169 S.W,3d at 310,

1 page 15 of the Executive Director’s brief cites the following quete: “ITaxpayers] do not acquire a right to pay less
in taxes . . . because a tax policy was incorrectly implemented” as stemming from a page “642,” which would be
from the Dissent in the Texas Supreme Court’s First American decision. For clarification and fiture reference, the
quote comes from the Austin Court of Appeals First American decision at page 313,

2 Grocers Supply Co. vs, Sharp, 978 5.W.2d 638 (Tex. App——Austin 1998, pet. denied),
O Id., at 642.
% Combs v. Entertainment Publications, Inc., 292 S.W.3d 712 (Tex. App.—Austin 2009, no pet.).
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Grocers Supply Court offers some insight into agency aftempts to avoid established rulemaking
procedures:

“In resolving the claims of Grocers Supply in favor of the Comptroller, we should
not be construed as endorsing or approving the manner in which the Comptroller
has dealt with exemption requests such as that of Grocers Supply. The record
before us does not reflect why the Comptroller from time to time varied his
position, particularly in light of the supreme court's straightforward
pronouncement of legislative intent. These actions do not foster the confidence
and cgjrtainty in government upon which the people of this State are entitled to
rely.” ' '

Nene of the cases cited by the Executive Director or OPIC in their equal and uniform tax
arguments involve property taxes. Instead, they deal with changes: (a) from an agency position
found by a court to be inconsistent with a statute or binding Texas Supreme Court precedent (b)
to an agency interpretation found by the court to be consistent with a statute or other binding
precedent. The exact opposite pattern is in play here where there is a proposed agency change
from a position consistent with a statutory directive to one patently inconsistent with it, If
sustained, the divergent property tax impact violates equal and uniform taxation.

The Texas Constitation’s equal and uniform tax®® mandate requires that all persons falling within
the same class be taxed alike.5” We are fortunate to have a contemporancous description of the
history and scope of the equal and uniform tax mandate as reported by the Texas Supreme
Court.®® In In Re Nestle, the Court reviewed statutory distinctions drawn between different -
taxpayers under the 'Texas franchise tax, and confirmed that the Texas legislature may make
distinctions between taxpayers, but that such distinctions must be supported by more than mere
rational classification.®® And, while the Texas Legislature has broad authority to “pursue policy
goals through tax legislation”” it must do so only with respect to “goals related to the taxation™
and “must attempt to group similar things and differentiate dissimilar things."” The Nestle
decision makes it clear that the equal and uniform tax mandate is more strict with respect to -
property taxes: “[t]the Legislature’s authority to make classifications in levying occupation, use
and sales taxes unquestionably is broader than its authority to do so with respect to ad vatorem
faxes.”

If the Executive Director could sustain its incorrect new interpretation of §11.31, then it would
violate the equal and uniform tax mandate as set forth in the Nest/e decision, because there is no
reasonable or even rational distinction between HRSGs the TCEQ has authorized 100% property

% Grocers Supply, 978 S.W.2d at 645.
% See TEX. CONST. art, I, § 3; U.S. CONST, amend. XIV, § 1. -

 1d.; citing Sharp v. Caterpillar, Inc., 932 8.W.2d 230, 240 (Tex. App.—Austin 1996, writ denied) (citing Hurf v,
Cooper, 110 5,W.2d 896, 901 (Tex, 1937)). -

 In Re Nestle USA, Inc., Cause No. 12-0518 (Tex. Qct. 19, 2012).
©Idat19, :
 rd at 20,
",
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tax exemptions for and the HRSGs the Executive Dn‘cctor now proposes to issue negatwe use
determinations.

In Calvert v. McLemore, the Texas Supreme Court reasoned as follows:

“The courts can only interfere . . . when it is made clearly to appear that an
attemnpted classification has no reasonable basis in the nature of the businesses
classified, and that the law operates unequally upon subjects between which there
is no real difference to justify the separate tréatment of them undertaken by the
Legislature . . . . The statute is plainly a revenue measure. It does not relate in
any way to the public safety, morals, convenience or general welfare . . . .

* [Alnyone who exhibits a motion picture or play at a place other than a fixed and
regularly established motion picture theater must pay a tax. Another person who
exhibits the same picture or play to a similar audience in an adjoining building of
the same construction escapes payment of the tax merely because he regularly
shows motion pictures in that building. The discrimination is too plain to admit
of argument, and we agree  with the trial court that [the law] is
unconstitutional,”

Applying McLemore’s analysis to this case, there is no reasonable or rational basis for the
discrimination proposed. The Executive Director’s position operates unequally upon subjects
between which there is no real difference to justify separate treatment by the legislature, The
distinction does not relate in any way to the public safety, morals, convenience or general
welfare, and are void under the equal and uniform tax provisions of the Texas Constitution.

V1I. Conelusion

" The arguments made by the Executive Director, OPIC, and the Appraisal District are based on
misapplications of the controlling statute, policy concerns outside of the Agency’s purview, and
inadequate technical review. Texas Tax Code §11.31 provides a straightforward roadmap for
how the TCEQ must process, evaluate, and resolve applications for use determinations. This
process expressly contemplates that the pollution control aspects of “devices and methods” may
also have productive value and instructs the TCEQ, not to dismiss applications with negative use
determinations, but instead to acknowledge the legislatively-established pollution control
benefits of items on the 11.31(k) list and then develop a full or partial positive use determination
after factoring in the concument pollution control aud production benefits of the equipment in
question.

In the instant case, the Executive Director and the General Counsel did not follow the procedural
requirements for processing these applications as laid out in §11.31 and failed to apply a
consistent approach for all similarly situated apphcatlons Again, the question on appeal is not
whether 100% or another specific percentage is appropriate - the Commissioners need only
evaluate whether any percentage above zero is appropriate and, if so, a remand is required. As
set forth fully above, the express language of the statute demands that a percentage above zero be
recognized so the only legally valid outcome is for the Commission to put things back on the

2 Calvert v. McLemore, 358 $.W.2d at 552 (Tex. 1962) (emphasis added).
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right track by remanding the applications to the Executive Director to determine what percentage
of a positive use determination is appropriate. The Executive Director has the staff expertise and
tools to do this job. All that we ask that they be instructed to do that job.

Michael J. Nasi
State Bar No. 00791335

Steve Moore

State Bar No. 14377320
Benjamin Rhem -

State Bar No. 24065967

JACKSON WALKER L.L.P.

100 Congress Avenue, Suite 1100
Austin, Texas 78701
512-236-2200

512-236-2002 (Facsimile)
mnasi@jw.com

ATTORNEYS FOR
SOUTH TEXAS ELECTRIC COOPERATIVE,
INC.
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CERTIFICATE OF SERVICE

1 hereby certify that on the 30th day of October, 2012, an
foregoing was filed with the TCEQ Office of the Chief Clerk any

rigipal ang’7 copies of the
s ot
or U.3. First Class Mail to the attached mailing list.

‘by,tlectronic mail
7 7S
/ e

Michael J. Nasi

[ N
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MAILING LIST

South Texas Electric Cooperative, Inc,
TCEQ Docket No. 2012-1587-MIS-U

Daniel Long
Robert Martinez

Texas Environmental Law Division MC 173

P. O. Box 13087
Austin, Texas 78711-3087
512/239-0600 Fax 512/239-0606

M. Harris

H&H Associates

406 FM 3016

Grapeland, Texas 75844
936/687-4230 Fax 936/687-9064

Chief Appraiser

Victoria County Appraisal District
2805 N. Navarro #300

Victoria, Texas 77901
361/576-3621 Fax 361/578-1662

W, Clayton Cain’

Cullen, Carsner, Seerden & Cullen, LLP
P. 0. Box 2938

Victoria, Texas 77902

361/573-6318 Fax 361/573-2603

C. Wayne Frazell, P.E., RPA
Pritchard & Abbott, Inc.

4900 Overton Commons Court
Fort Worth, Texas 76132-3687
817/926-7861 Fax 817/927-5314
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Application Review Summary

Application Number: 13534
Company: South Texas Electric Cooperative, Inc.
Facility: Sam Rayburn. Power Plant Expansion,
County: Victoria :
Tiex: IV
Estimated Cost of Property: $13,764,301.00
Project Reviewer: Ronald Hatlett

Description of Property and Environmental Benefit

This project installed three heat recovery steam generators (HRSG), Use of the FRIGs increases the
thermal efficiency of the facility. : ,

Tier 1 Lf'alglg Number: B§

Ruile Cltation(s)

40 Code of Federal Regulations §60. This chapter establishes performance standards fox new sourees, 30
Texas Administrative Code (TAC) §116,110: Control of Alr Pollution by Permits for New Construction or
Modifieations, New Source Review Pernuits, Applicability, Thig section establishes requirements to obtain
a permit to constriict, These rules do not require the installation of heat recovery steam generators or

3

ateamn turbines. 30 TAC §116.911: establishes requivernents for obtatning a permit for electric generating

facilities, 30 TAC §117.131 (now .3000): Control of Alx Pollution from Nitrogen Compounds, Multi-Region
Combustion Control, Utllity Hlectric Generation In East And Central Texas, Applicability, Defines
standards which facilities must meet to comply with this section. None of these citations require the
installation of HRSGs,

Final Determination

A negatiﬁe determination was {ssned. The heat recovery steam generators are used for production not
pollution control and therefore are not eligible for tax relfef, Further, the eited regutations do not require
_ installation of a heat recovery steam generator.

Administrative Review

Administrative Review Chronology _

Received Date: 04/20/20009 '

Date Application Was Declared Administratively Complete: 04/30/2000
Fee Iuformation ,

Application Fee Paid: Yes

Fes Receipt Number: Rg23142

Does Applicant Have Past Due Fees: No

Technical Review

Technical Review Chronology
Technical Review Start Date: 05/29/2009
Technical Review Completion Date; 07/05/2012

[ R ———
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Application Number 13534
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
- WASHINGTON, D.C. 20460
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MEMORANDUM

SUBJECT:  Guidance on SIP Credits for Emission Reductions from Electric-Sector Energy
Efficiency and Renewzyyle Energy Me ?r

FROM: Brian McLean, Dsrect({’

Office of Atmosp!{enc Prozm J

Steve Page Director
Office of Air Quahty Planning anc{ St dards

TO: Regional Air Dmswn Directors

Attached is a final document that provides guidance to States and }ocal areas on
quantifying and including emission reductions from energy efficiency and renewable energy
measures i State Implementation Plans (SIPs). The guidance has been developed jointly by the

Office of Air Quality Planning and Standards (QAQPS) and the Office of Atmospheric Programs
(OAP).

Energy cfficiency and renewable energy measures have many benefits. Energy efficiency
measures reduce electricity consumption and renewable energy can supply energy from non- or
less- polluting sources. These measures can save money, have other economic benefits, reduce -
dependence on foreign sources of fuel, increase the reliability of the electricity grid, enhance
energy security, and, most tmportantly for air quality purposes, reduce air emissions from electric
generating power plants. Energy efficiency and rencwable energy inherently prevent pollution
from occurring. Additionally, in many areas, the peak demand for electricity frequently
coincides with periods of poor air quality. It is therefore desirable to encourage and reward
greater application of energy cfficiency and renewable energy measures and incorporate the
emission reductions that these measures will accrue into the air quality planning process.

Please distribute this guidance to your state and local air pol{ution control agencies,
interested members of the regulated community and the public. An clectronic version of this

final guidance can be found at http://www.epa.gov/ttn/oarpg under “Recent Additions.” If your

staff have any questions regarding this guidance please have them contact Art Diem of QAP at
(202) 343-9340 or David Solomon of OAQPS at (919) 541-5375.

Attachment

Intermat Addrass (URL} » hitp:/www.epa.gov
Recycisdifacyclable » #rinted with Vegatable Olf Bazad Inka on Racycled Paper (Minlmum 50% Postconsurmer cantant)
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TAX EXEMPTION PROGRAM

Ohio Revised Code (ORC) Sections 5709.20 through 5709.27

5708.20 Definitions

5709.201 Continuing validity of certificates; transfer of pending applications.
5709.21 Certification procedure

5709.211 Opinion of EPA director or development director to be obtained pnor to issuance of certificate.
5709.212, Application fee.

5709.22 Powers and duties of tax commissioner

5708.23 Motice to applicant and county auditor

5709.24 Appeal

5709.25 Exemption of poliution contral facilities

5709.26 Liability in case of fraud

5709.27 Exemption certificate transfer

§ 5709.20 Definitions.

{A) "Air contaminant” means particulate matter, dust, fumes, gas, mist, smoke, vapor, or odorous
substances, or any combination thereof,

{B) "Air poliution control facility" means any property designed, constructed, or installed for the primary
purpose of eliminating or reducing the emission of, or ground level concentration of, air contaminants
generated at an industrial or commercial plant or site that renders air harmful or inimical to the public
health or to property within this state, or such property installed on or after November 1, 1993, at a
petroleum refinery for the primary purpose of eliminating or reducing substances within fuel that otherwtse
would create the emlsswn of air contarminants upon the combustion of fuel. .

{C) "Energy conversion" means the conversion of fuel or power usage and consumption from natural gas
to an alternate fuel or power source other than propane, butane, naphtha, or fuel oif; or the conversion of
fuel or power usage and consumption from fuel cil to an altemate fuel or power source other than natural
gas, propane, butane, or naphtha,

(D) "Energy conversion facility" means any additional preperty or equipment designed, constructed, or
installed after December 31, 1874, for use at an industrial or commercial plant or site for the primary -
purpose of energy conversion.

{E) E'ExemEt facility” }neans any of the facilities defined in division (8}, (D), {F), {1}, or (L) of this
section for which an exempt facility certificate is issued pursuant to section 5709.2T or for which a

certificate remains valid under section 5709.201 [5709.20.1] of the Revised Code.

{F) "Noise paliution control facmty" means any property designed, constructed, or installed for use at an
industrial or cornmercial plant or site for the primary purpose of eliminating or reducing, at that plant or
site, the emission of sound which. is harmful or inimical to persons ar property, or materially reduces the
quality of the environment, as shall be determined by the director of environmental protection within such
standards for noise pollution control facilities and standards for environmental noise necessary to protect
public health and welfare as may be promulgated by the United States environmental prolection agency.
In the absence of such United States environmental protection agency standards, the determination shall
be made in accordance with generally accepted current standards of gocd engineering practice in
environmental noise control.



(G) "Solid waste" means such unwanted residual solid or semi-salid material as resuits from industrial
© operations, including those of public utility companies, and commercial, distribution, research, agricultural,
and community operations, including garbage, combustible or noncombustible, street dirt, and debris.

(H} "Solid waste energy conversion” means the conversion of solid waste into energy and the utilization of
such energy far some useful pupose.,

{1) "Solid Waste energy conversion facility" means any property or equipment: designed, constructed, or
installed after December 31, 1874, for use at an industrial or a commercial plant or site for the primary
purpose of solid waste energy conversion,

I ,
\(J) "Thermal efficiency improvement” ]means the recovery and use of waste heat or waste steam
produced incidental to electric power generation, industrial process heat generation, lighting, refrigeration,
or space heating.

{K) "Thermal efficienq_ir_nmmgm_fa_cmgﬁ}neans any property or equipment designed, conétructed, or

nstalled afer December 31, 1974, for use at an industrial or a commercial plant or site for the primary
purpose of thermal efficiency improvement.

{L) "Industrial water pollution contral facility" means any property designed, constructed, ar installed for
the primary purpose of collecting or conducting industrial waste to a point of disposal or treatment,
reducing, controliing, or eliminating water pollution caused by industrial waste; or reducing, controlling, or
eliminating the discharge into a disposal system of industrial waste or what would be industrial waste if
discharged into the waters of this state. This division applies only to property related to an industrial water
poilution control facility placed into operation or initially capable of operation after December 31, 1965,
and installed pursuant to the approval of the environmental protection agency or any other governmental
agency having authority to approve the installation of industrial water pollution contral facilities. The
definitions in section 6111.01 of the Revised Code, as applicable, apply to the terms used in this division.

(M} Property designea. constructed, installed, used, ar placed in operation primarily for the safety, health,
protection, or benefit, or any combination thereof, of personnel of a business, or primarily for a business's
own benefit, is not an "exempt facility."

HISTORY: 130 v 1304 {Eff 10-14-63); 133 v S 169 (Eff 10-2-69); 135 v H 621 (Eff 11-22.73); 136 v §
498, Eff 1-17-77; 150 v H 95, § 1, eff. 6-26-03. :

§ 5709.201. Continuing validity of certificates; transfer of pending applications.

(A) Except as provided in divisions (C)(4)(a) and (c) of section 5709.22 and division (F) of section
5709.25 of the Revised Code, a certificate issued under section 5709.21, 5709.31, 5709.46, or 6111.31 of
the Revised Code that was valid and in effect on the effective date of this section shall continue in effect
subject to the law as it existed before that effective date. Division (C}{4)(b) of section 5709.22 of the
Revised Code does not apply to any certificate Issued by the tax commissioner before July 1, 2003.

(B) Any applications pending on the effective date of this section for which a certificate had not been
issued on or before that effective date under section 6111.31 of the Revised Code shall be transferred to
the tax commissioner for further administering. Sections 5708.20 to 5709.27 of the Revised Code apply to
such pending applications, excluding the requirement of section 5709.212 [6709.21.2] of the Revised
Code that applicants must pay the fee.

(C) For applications pending on the effective date of this section, division (D) of section 5709.25 of the
Revised Code allowing the commissioner to assess any additional tax notwithstanding any other time



firmitations imposed by law on the denfed portlon of the applicant's claim.applies only to tax periods that
would otherwise be opén ta assessment on that effective date.

HISTORY: 150 v H 95, § 1, eff. 6-26-03.

] )
#"Back to Top

\ §5709.21 Certification procedure. \

{A) As used in this section:

(1) "Exclusive prdpedy means real and personal propeity that is installed, used, and necessary for the
operation of an exempt facility, and that is not auxiliary property unless the auxiliary property exempt cost
equals or exceeds eighty-five per cent of the total cost of the property.

(2) "Auxiliary property" means personal property installed, used, and necessary for the operation of an
exempt facility that is also used in other operations of the business other than an exempt facility purpose
described in section 5709.20 of the Revised Code. "Auxiliary property” does not include property with an
auxiliary property exempt cost that is less than or equal to fifteen per cent of the total cost of such
property. ..

(3) "Auxiltary property exempt cost” means the cost of auxiliary property caiculated as follows:

(a) If the auxiliary property is used for an exempt facility purpose for discrete periods of time, the exempt
cost shall be determined by the ratio of time the auxiliary property is in use in such exempt capacity to the
total time i is in use. Division (A}(3){a) of this section does nat apply if the property is concurrently used
for an exempt facility purpose and a nonexempt facility purpose.

(b) The applicant has the burden of proving the exempt cost of all auxiliary property not described in
division {A)(3)(a) of this section.

{c) Any cost related to an expansion of the commercial or industrial site that is not related to the operation
of the exempt facility shall not be included as an auxiliary exempt cost under division {A}(3) of this section.

(B) Application for an exempt facility certificate shall be filed with the tax commissioner in such manner
and in such form as prescribed by the tax commissioner . The application shall contain plans and
specHications of the property, including all materials incorporated or to be incorporated therein and their
associated costs, and a descriptive list of all equipment acquired or to be acquired by the applicant for the
exemnpt facility and its associated cost. if the commissioner finds that the property was designed primarily
as an exempt facility and is suitable and reasonably adequate for such purpose and is intended for such
purpose, the commissioner shall enter a finding and issue a certificate to that effect. The effective date of
the cestificate shall be the date the application was made for suah certificate or the date of the
construction of the facility, whichever is earlier .

Nothing in this seclion shall be construed to extend the time period to file, lo keep the time pen'od to file
open, or supersede the requirement of filing a tax refund or other tax reduction request in the manner and
within the time prescribed by law.

{C) (1) Except as provided in division (C){2) of this section, the certificate shall permit tax exemption
pursuant to section 5709.25 of the Revised Code only for that portion of such exempt facility that is

exclusive property used for a purpose enumerated in section 5709.20 of the Revised Code. , o o
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AFFIDAVIT OF JOHN PACKARD

STATE OF TEXAS §

COUNTY OF VICTORIA §

BEFORE ME, the undersigned authority, on this day personally appeéred John Packard,
knoWn o me as .that person, and after being duly sworn, stated under oﬁth the following:

1. “My name is John Packard. [ am over twenty-one (21) years of age, am fully
competent to testify and unless expressly stated otherwise, [ hav.e personal knowledge of all facts |
stated herein, and all such factg are to'the best of my knowledge true and correct.

2. I am employed as Manager of Generation at the Sam Rayburn Power Plant (the
“Facility”),- a positinhl have held since May 1, 2005, and in that capacity I am familiaf with the
infounation described below.

3. The Facility is a 177 MW combined cycle facility, .utilizing three Heat Recovery
Steam Generators ("HRSGs") in thé production of elegtricity and located in Victoria County,
Texas.

4. I have reviewed the Tier I'V Use Determination Application No. 13534 (the

“Application”) (attached hereto as Attachment "A") prepared and submitted to the TCEQ
on April 20, 2009. In this Application, a method- is out!.ined for recognizing air emissions
(pollution reducticn and/or prevention) xeductions due to the Facility’s combined cycle design. | ‘
An Efficiency Based Output Model (the “Model™) in  this Application attempted to
recognize and to quantify the NOx emissiéns prevention- due to the combustion

efficiencies inherent in our Facility design,

$326619v.1



5. To calculate- the percentage of HRSG equij)mer{t deemed to be pollution control
property (“PCP"), an "cfficiency gain” approach was used in the Model. This approach relied
upon thermal output differences between a conventional power generation system and
the combined cycle system at the Facility. By calculating the displacement of
- emissions associated with the Facility’s thermal output and subtracting these emissions from a
baseline emissions rate, a percentage of the total Facility costs dedicated to PCP functions could

be calculated.

6. Based on my industry experience and knowledge of the Facility, the assumptions
in the Efficiency Based Output Model, and ‘the prevention of air emissions, as quantified, are in
conformance with the e;(pected capabilities and historical performance of the Facility,

7. In addition to the theoretical demonstration of pollution prevention due to
combined cycle power generation efficiencies in the Model, 1 am aware of emissions data tha
has been monitored at the Bamey Davis Power Plant both pre and post- repowering of that plant

that confirm the assumptions in the above-referenced model regarding the air emissions

reductions per pound of fossil fuel use, This data is set out and discussed in the Attachment “B.”

8. FURTHER AFFIANT SAYETH NOT.”

John Paglkard v

8326619v.1



BEFORE ME, the undersigned authority on this the 31st day of July, 2012, personally
appeared John Packard, who being duly sworn on his oath, deposed and said that he has read the
foregoing and that every factual statement made therein is within his knowledge and is true and

correct.

R BECKY A, LOREDO IV : : :
Hotaey Public @; W
@, State of Toitas = bfé(/
o7

R Comm. Explres 03-14-2013 § - Notary Public in and for the State of Texas

§326019v.1
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
APPLICATION FOR USE DETERMINATION ’ :
FOR POLLUTION CONTROL PROPERTY.

The TCEQ has the responsibility to determine whether o property is & poliution conlrol property, A person secking n use
determination must completo the ritached application or a copy dr similar yeproduction. For esglstance In completing this form
refer 1o the TCEQ guidalines document, Property Tax Exemptions for Polfution Control Property, a3 woll us 30 TAC §17, ulos
goveming this program, For additions! sssintancs please contact ths Tax Relisf for Pollution Control Propetty Program ut (512)

239-3100. Tho upplication should bs completed and mailed, along with a complets copy snd the approptiaie fee, to: TCEQ MC-
214, Cashiers Offica, PO Box 13088, Austin, Texas 78711-3688,

Information must be provided for each fleld uniess otherwise noted,

L GENERAL INFORMATION

. A, What is the type of ownership of this facility?

Corporation [} Sole Proprietor S : s
{71 Partnership X vty o)
{1 Limited Partnership [ Other; A I
w F
B. Size of company: Number of Bmployees ; -
O
™~ e
1 tto99 [J 1,000 t0 1,999 o
BJ 10010 499 (3 2,000 to 4,999 AR
[3 5000 999 {1 5,000 or more £
03 .
C.- Business Description: (Provide a brief description of the type of business or activity at the
facility)

Generation and Transmission of electric energy to member Distribution Cooperatives,

2, TYPE OF APPLICATION

] Tier T $150 Fee L] Tier IIT $2,500 Fee
[.] Tier B $1,000 Fee Bd Tier 1V $500 Fee

NOTE: Enclose a check, money order to the TCEQ, ora 'copy of the ePay receipt along with the
application to cover the required fee, _ - :

3. NAME OF APYLICANT

A. Company Name; South Texas Electric Cooperative, Inc,
B. Mailing Address (Street or 2.0, Box): _P.O. Box 119
C. City, State, and Zip Nursery, Texas 77976

4, PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A, Name of Facility or Unit: Sam Rayburn Power Plant
B. Type of Mfg. Process or Service: Electric Power Generation Plant
C. Street Address: : 2849 FM 447
D. City, State, and Zip: Nursery, Texas 77976

B, Tracking Number (Optional):

F, Company or Registration Number (Optional); RN100222652

5. APPRAISAL BISTRICT WITH TAXING AUTHORITY OVER PROPERTY
A, Name of Appraisal Fristriot; Victoria Central Appraisal District

B. Appraisal District Account Number: 192854 ; R2(369981

o, CONTACT NAME

DRAFT Tax Rellef for Pollution Control Pfopaxty Application

TCEQ-006811 (Revisad January 2008) Page dof6



T

~ A, Company/Organization Name - _H&H Associates

B. Name of Individual to Contact; IM. Harrls

C. Mziling Address (Street or P.O, Box): 406 FM 3016

D. City, State, and Zip: Grapeland, Texas 75844

E. Telephons numbor and fax number: ~ (936) 687-4230 (936) 687-9064
B, E-Mail address (if available): jimbarrisat-h-h@huphes.net

RELEVANT RULE, REGULATION, OR STATUTORY PROVISION .
For each media, please list the specific environmental rule or regulation that is met or excecded
by the installation of this propetty. :

MEDIUM RLdé/Regulatlon!Law

Air 40 CFR PART 60; 30 TAC 116,110, 30 TAC 116.911; 30 TAC 117.131
Watet .

Waste

DESCRIPTION OF YROPERTY (Complete for all applications)

Describe the property and how it will bo used at your facility, Do not simply repeas the
description from the Equipment & Categories List. Includs sketches of the equipment and
flow diagrams of the processes where appropriate, Use additional sheets, if necessary,

e sublect facili commisgioned in ant i a combined-

cycle electric penerating station, Th i thr ' R in
coupled lﬁl a2 I9MWs ggm turbine by way of three heat recovery steam gencrators (HREGs),

A combmcd mlc faclhtv consnsta of one or more gas and stcam turbmcs Thg m gzpansigg thg

zencrate gteam ugcd to tum a steam turbngg, jlhm g 18, bgththg ami stem mghing genmte
glectricity, jnproving thermal oyele

u lo_efficiency from_spproximately 41.0% to spproximately
50,6%. This allows mote olectrical onergy to be produced for a piven heat input then is possible

by 2 simple cycle ggg m ine {ﬁmm gyg le) or tradltlonal steam boﬂer/ turbm (&n_]q]_l gyole]

xmssm 8 0 2, eto.) are pr dced 'I‘hcrefore the ‘m Do sa f :

capturing and converting waste heat resulis in meaningful environmental benefits,
Effici i : % /41,0%) roinns 1 =2

IatRe Generators, T ' “was_ $16.872.160 of which -

§3,10j1,859 15 T;g l, equipment which Qrawg,}slx receixed a 100% exomption by way of Use
D ination A hcatmn 03-7313, leayj 1 i i

g ]i ion. We the T B Staff haa mutmel ted a 100% exem hon far th

in IrIB 3132 enacted in ‘200 Z, Accordmgly_, we hg;{e reques ggl i 100% exemptionm Sectlon 10,

Land: If a use detetmination is Eéing requested for land, provide a legal description and an
accurate drawing of the property in question,

DRAFT Tax Rellef for Poltution Control Property Appllaation _
TCEQ-00811 {Revised January 2008} ) . Page 4 of 8



9. PARTIAL PERCENTAGE CALCULATION

This section is to be completed for Tier I and IV applications. For information on how to
conduct the partial percentage calculation, see the applicstion instructions document, Attach
calculation documents to completed application.

10,  PROPERTY CATEGORIES AND COSTS

List each control device or system for which a use determination is being sought, Provide
additional attachments for more than 3 praperties.

Property Taxable | DFC | ECL | Estimated Use
on Box # Cost %
1/01/947 :
Land
Property : . .
Heat Recovery Steam Cencmtor No__. 3 B-8 1$13,764.301 100
Totals - o

DRAFT Tax Relief for Pollution Control Property Application
TGEQ-00811 {Revised January 2008) : Page 5 of 8



11, EMISSION REDUCTION INCENTIVE GRANT
(For tmore information about these grants, see the Application Ingtruction docuiment),’
Wil an application for an Bmission Reduction Incentive Grant be filed for this property/project?
[Tes BdNo

12,  APPLICATION BEFICIENCIES
After an initiel review of the application, the TCEQ may determine that the informatior provided
with the application is not sufficient to make a nse determination. The TCEQ may send a notice of
deficiency, requesting sdditional information that must be provided within 30 days of the written
notice. : '

13. FORMAL REQUEST FOR SIGNATURE

By signing this application, you certi thatﬁ infopation isjtrug to the best of your kmowledge
and belief. : :
Name; 7)) Date: 4'//.3/0 cf

Title: Michael Packard, General Manager

Company: South Texas Blectric Cooperative, Tnc.

Under Texas Penal Code, Section 37,10, if yon make # false statement on this application, you
could receive & jail term of up to one year and a fine up to $2,000, or a prison term of two to 10
yeats and a fine of up to $5,000.

14, DELINQUENT FEE/PENALLY PROTOCOL -
This form will not be processed until all delinquent fees and/or penalties owed to the TCEQ or
the Office of the Attorney General on behalf of the TCEQ aro paid In accordance with the
Delinquent Fes and Penalty Protocol. (Effective September 1, 2006)

DRAFT Tax Rellef far Pollution Contral Property Application _

TCEQ-00611 {Revised January 2008) ~ PagefBof@
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" AFFIDAVIT

STATE OF TEXAS §
COUNTY OF NUECES §

BEFORE ME, the underéigned authority, on this day personally appeared Mark
Shepherd, known to me as that person, agd after being duly sworn, stated under ocath the
following:

1, “My name is Mark Shepherd. I am over twenty-one (21) years of age, am fully
competent to testify and unless expressly stated otherwise, I have personal knowledge of all facts
stated herein, and all such facts are to the best of my knowledge true and correct.

2. I am the current Director of Environmental, Safety and Health at the Barney
Davis Power Plant (the “Facility™), a 680 MW combined cycle facility, utilizing (2) Heat
Recovery Steam Generators (“HRSGs”™) in the production of electricity and located in Nueces
County, Texas. [ have been in this role at the Facility since 2010.

2. 1 am also the current Director of Environmental, Safety and Health at the Nueces
Bay Power Plant (the “Facility”), a 680 MW combined cycle facility, utilizing six Heat Recovery
Steam Generators (“HRSGs™) in the production of electricity and located in Nueces County,
Texas. [have been in this role at the Facility since 2010,

3. 1 have reviewed the Tier IV Use Determination Applications 07-12210 and 07-
"12211 (the “Applications”), prepared and submitted to the TCEQ on March 27, 2008. In these
Applications, a method of recognizing air emissions (pollution reduction and/or prevention)
reductions due to the Facility’s combined cycle design is outlined. An Output Based Emissions
Model (the “Model”) in these Applications attempted to recognize and to quantify the NOx
emissions prevention due to the combustion efficiencies inherent in our Facility design.

4. To calculate the percentage of HRSG equipment deemed to be pollution control
property (“PCP”), an “avoided emissions™ approach was used in the Model. This approach
relied upon thermal output differences between a conventional power generation system and the
combined cycle system at the Facility. By calculating the displacement of emissions associated
with the Facility’s thermal output and subtracting these emissions from a baseline emissions rate,

8556398v.1



a percentage of the total Facility costs dedicated to PCP functions could be caleulated. The
displaced emissions were emissions that would have been generated by the same thermal output
from a conventional steam power plant. (Sce Adttachments 1 and 2 — Applications 07-12210 and

07-12211) '

5. Finally, the Model multiplies the percentage generated above times the Total
Capital Cost of the Facility to establish the “Capital Cost of NOx Avoidance”. If this cost was
equal to or greater than 100% of the cost of the HRSG, the HRSG was deemed to be 100%
property tax exempt as PCP by the Model. (See Attachments 1 and Attachment 2 — Application
07-12210 and 07-12211) .

6. In general, the assumptions in the Output Based Emission Model, and the
prevention of air emissions, as quantified, are in conformance with the expected capabilities and
historical performance of the Facility. ’

7. In addition to the theoretical demonstration of pollution prevention due to
combined cycle power generation efficiencies in the Model, we have specific empirical Facility
emissions outputs pre- and post- repowering efforts that support the air emissions reductions per

pound of fossil fuel use. These emissions reductions are attached as Attachment 3.

8. FURTHER AFFIANT SAYETH NOT.”

4%9 L

Mark %hepherd

BEFORE ME, the undersigned authority on this the-‘;i}f&ay of October, 2012, personally
appeared Mark Shepherd, who being duly sworn on this oath, deposed and said that he has read
the foregoing and that every factual statement made therein is within her knowledge and is true
and correct.

BEVERLY PETTY

MY COMMISSION EXPIRES ]
March 14, 2013 '

i)

3 tate of Texas

8556398v.1
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TExAS COMMISSION ON ENVIRONMENTAL QuaLITY’
APPLICATION FOR USED £YERMINATION
For POLLYTION CONTROL PROPIRTY

L. GENERAL INFORMATION :
A. What is the type of ownership of this facility?
U Corporation 0 Sole Proprictor
M Partnership 0 Utility
€1 Limited Partnership 1 Other

B. Size of company: Number of Employees

¥ 11099 L11,000 to 1,999
11100 to 499 [12,000 10 4,999 :
0500 to 999 (1 5,000 or more o
C. Business Description; Electricity Manufacturing (SIC 49i1)
2. TYPE OF APPLICATION :
U Tier 15150 Application Fee - O Tier X 52,500 Application Fee

L' Tier XT$1,000 Application Fee Tier IV $500 Application Fee

NOTE: Enclose a check, money order to the T CEQ, or a copy of tE:ze ePay receipt
along with thé applicaion to cover the required fee, :

3. NAME OF APPLICANT .
A, Company'Namc:;I‘gpaz Power Group LLC .
B. Mailing Address (Street or P.O. Box): 2705 Bee Caves Rond Suite 340
C. City, State, ZIP: _ Austin, TX 78746

4, PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of facility: Bamey Davis :
B. Type of Mfg Process or Service: Electricity Manufacturing (SIC 4911 )
[C. Street Address: 4301 Waldron Rd . '
D. City, State, ZIp: Corpus Christi, TX 78418 .
E. Tracking Number Assigned by Applicant; DPBarneyDavis B
F. Customer Number or Regulated Entity Number: N/A

3. APPRAISAL DISTRICT WITH TAXIN G AUTHORITY OVER PROPERTY
A. Name of Appraisal District:  Nueces ’
B. Appraisal District Account Number: TBD/New for 2008

—

L Taxas Relief for Poliubion Centrol Property Application
& TCEQ-00811 (Revissd Januery 7008)
o Bamuy Devis - 4331 Waldron fd QY




6. CONTACT NAME (must be provided) '

A. Company/Organization Name: Duff and Phelps LLC

B. Name of Individual to Contact: Greg Maxim ;

C. Mailing Address: 919 Congress Ave,  Suite 1450

D. City, State, ZIP; Austin, TX 78701

E. Telephone number and fax number:  (512) 671-5580 Fax (512) 671-5501
F. E-Mail address (if available): gregory.maxim@duffandphelps.com

7. RELEYANT RULE, REGULATION OR STATUTORY PROVISION

Please reference Section 8, Each item is detailed with the proper statute regulation,
or environmental regulatory provision, ;

8. DESCRIPTION OF PROPERTY
Backeround

The Barncy Davis Power Station is located in Nueces County, Texas on the south
side of the City of Corpus Christi, The plant has approximately 1,992 acres of land,
between the Laguna Madre and Oso Creek. Berney Davis contains two intermediate
- natural gas-fired steam-gencrating units that were placed i in-servicg in 1974 (Unit 1 -
© 335 MW) and 1976 (Unit 2 - 347 MW), respectively. The units, which were
designed for base load operation, are presently being shuttered in place. As part of
the Barney Davis repowering initiative, Topaz will be adding two new GE 7FA e
combustion turbines and two Heat Recovery Steam Generators (HRSG). With the G
* additional re-tooling of the existing steam turbine, a total of 680 MW generating
capacity will go online in 2009,

Lt

Overview of Combined Cycle Techno]ogx

The Facility is a combined-cycle gas turbine power plant consxstlng of gas
Combustion Turbines ("CT's") equipped with heat recovery steam generators to
capture heat from the gas turbine exhaust. Stcam produced in the Heat recovery
steam generators powers a steam turbine generator(s) to produce additional electric
power. The use of otherwise wasted heat in the turbine exhaust gas results in higher
plant themmal efficiency compared to other power gencration tcchnologxcs
Combined-cycle plants currently entering service can convert over 50% of the
chemical energy of natural gas into electricity (HHV basis). Employment of the
Brayton Thermodynamic Cycle (Gas Turbine Cycle) in combinatién with the
Rankine Thermodynamic Cycle results in the improved efficiency;

The Rankine cycle is a thermodynamic cycle that converts heat from an external
sourcs into work, In a Rankine cycle, external heat from an ocutside source is
provided to a fluid in a closed-loop system. This fluid, once pressurized, converts
the heat into work output using a turbine. The fluid most often used in & Rankine
cycle is water (steam) dus to its favorable properties, such es nontexic and
unreactive chemistry, abundance, and low cost, as well as its thermodynamic
properties. The thermal efficiency of a Rankine cycle is usually limited by the

working fluid, Without pressure reaching super critical the tem perature range the
Taxas Rallef for Poliulicn Control Propary Application
TCEQ-0081 1 {Revized Jonusry 2008)
Baemay Oavis - 4301 Wekiron Rd Corpus Chrlst, TX 78418 : Page2of 12
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Rankine cycle can operate over is quite small, turbine entry temperatures are
typicaily 565°C (the creep limit of stainless steel) and condenser temperatures are
around 30°C, This gives a theoretical Camot efficiency of around 63% compared
with an actual efficiency of 42% for a modern coal-fired power station, This fow
twhine entry temperature {compared with a gas turbine) is why thé Rankine cycle iy
often used ag g bottoming cycle in com bined cyclo gas furbine power stations,

The Brayton cycle is a constant pressure thermodynamic cycle thaf converts heat
from combustion into work. A Brayton engine, as it applies to a gas turbing system,
will consist of a fue] or a3 compressor, combustion chamber, andan expansion
turbine, Air is drawn into the compressor, mixed with the fuel, and ignited, The
resulting work output is captured through » pump, cylinder, or turbine, A Brayton
engine forms half of a combined cycle system, which combines with 2 Rankine
engine to further increase overall efficiency. Cogeneration systems typically make
usc of the waste heat from Brayton engines, typically for hot water production or
space heating, . :

A single-train combined-cycle plant consists of one gas turbine gér_’mrator, a heat
recovery steam generator {HSRG) and a steam turbjno generator (1 x 1
configuration). Asan example, an “FA-class” combustion turbine, the most
common technology in use for large combined-cycle plants within‘the state of Texag
and other locations throughout the United States, represents a plant with
Bpproximately 270 megawatts of capacity. : :

See Figure 1 - Standard Combincd-Cycle Configuration, below, ,

It is common to find combined-cycle plants using two or even thres gas turbine
Benerators and heat fecovery steam generators feeding a single, préportionally larger
Steam turbine generator, Larger plant sizes result in economies of scale for
construction and operation, and designs using multiple combustion turbines provide
improved part-Joad efficiency, A2x ] configuration using FA-ciass technology
will produce about 540 megawatts of capacity at Internationa] Organization for
Standardization ("ISO") conditions. IS0 references ambient conditions at 14.7 psia,
59°F, and 60% relative humidity, :

Because of high thermal efficiency, high reliability, and low air cl:;issions,




combined-cycle gas turbines have been the new resource of choice for bulk power
generation for well over a decade. Other attractive features include significant
operational flexibility, the availability of relatively inexpensive power augmentation
for peak period operation and relatively low carbon dioxide production.
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EI ty Conhdanger| :
eciricihy - - .
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Steam Turbine Steam FEPTPP O -
g Fuel ‘\‘___Haat' Recover
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Compressor Turbine .

Tlntaka Air
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FIGURE 1 - Standard Combined-Cycle Configuration (1)
As an example, consider a gas turbine cycle that has an efficiency of 40%, which is
a representative value for current Brayton Cycle ges turbines, and the Rankine Cycle
has an efficiency of 30%. The combined-cycle efficiency would be 58%, which is a
very large increase over either of the two simple cycles. Some representative
efficiencies and power outputs for different cycles are shown in Figure 2 —

- Comparison of Efficiency and Power Output of Various Power Products, below,

Tuxan Robef for Poilution Controt Property Appllcation : ot
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FIGURE 2 - Comparison of efficiency and power oufput of various
power products [Bartol 99n] (2) -

Curreﬁt Repuiatory Authority for Qumut-gageg Emissiong

Innovative power technologies such as combined-cycle technology offer enormous
potential to imprave efficiency and enhance the environmental footprint of power
generation through the reduction and/or prevention of air emissions to the
envirooment. Currently, two thirds of the fuel burned fo generate electricity in
traditionat fossil-fired steam boilers is lost, Traditional U.S. power generation
facility efficiencies have not increased since the 1950s and more than one fifth of
the U.8, power plants are more than 50 years old. In addition, these facilities are the
leading contributors to U.S; emissions of carbon dioxide, NOx, sulﬁxr dioxide
("802"), and other contaminants into the air and water, :

The ability to recognize and regulate the efficiency benefits of poliution reduction
and/or prevention through the use of combined-cycle technology ig‘l achieved
through the use of Output-Based emissions standards, incorporategi sinee September
1998 within the U.S. EPA’s new source performance standards ("NSPS") for NOx,
from both new utility boilers and new industrial boilers, Pursuant fo section 407(c)
of the Clean Air Act in subpart Da (Electric Utility Steam Generating Units) and
subpart Db (Industrial-Commercial-Institutional Steam Generating Units) of 40
CFR part 60, the U.S. EPA revised the NOx emissions limits for sfeam generating
units for which construction, modification, or reconstruction commenced after July
9, 1997 (3). Output-Based regulations are alsa exemplified by thdse ised in the
U.S. EPA’'s NOx Cap and Trade Program for the NOx State Implementation Plan

Texas Relat for Foliution Control Property Aplkzetion
TCECQHO0ETY (Rovised danusry 2008) .
Berney Davia - 4301 Waldron Rt Cotpun Chietat, TX 78418 : Pags &of 2




{*“SIP”) Call of 1998, which uses units of measure such a8 lb/MWﬁ generated or b
concentration ("ppm™), which relate to the emissions to the productive output —
electrical generation of the process.(4)

The use of innovative technologies such as combined-cycle units reduces fossil fuel
use and leads to multi-media reductions in the environmental impacts of the '
production, processing transportation, and combustion of fossil fuels. In addition,
reducing fossil filel combustion is a potlution prevention measure that reduces
emissions of ail products of combustion, not just the target pollutant (currently

NOx) of a federal regulatory program.

' Authority to Xxpand Pollution Control Equipment & Categori.m in Texas

Under Texas House Bill 3732 (“HB3732”) cnacted in 2007, Section 11.31 of the
Texas Tax Code is amended to add certain plant equipment and systems to the
current list of air, water, or land pollution control devices excmpt from property
taxation in Tcxas

Specifically, the language reads as follows:

SECTION 4. Section 11.31, Tax Code, It ariended by adding Subsections (%}, (1_’}, and (n} to read ax
Jollows:

(%} The Texas Commission on Environmental Quality shall adopt rules ntnb!uhl‘ng a nonaxclusive list
of fucillties, devices, or methods for the contrel of alr, water, or land pailuﬂon, which must Includs:
(1) coal cleaning o refining fucitities;

() aimospheric or pressurized and bubbilng or circulating flutdized bed combustlon xystems and
gusification fluldized bed combustion combined-cyele systsms; ,

(3) uitra~supercritical pulverized coal bollers;

(4) flue gas recirculation components; :

(5} syngas purification systems and gas-clearmp wnlis; ¢

(6} enkancad heat recovery syriems; '

(7) exhaust heat recovery boilers;

{8} heai recovery steam generutors; H

(9 xuperheoters and evoporators; :

{10) enhanced sigam tyrbine systents; _f

{(11) metharaiton;

{12) coal combustion or gasification byproduct and coproduct handling, .r!amgr. or treatment
Jacilities;

(13} blomass cofiring storage, distribution, and firing systems;

(14) coal cleaning or drylng processes, such as coal drying/malsiure mdudlotr, alr flgging,
precombution decarbonization, and coal flow balancing technology;

(15} oxp-fuel combustion technology, amina or chilled ammonia sorubbing, ﬁul or emission
conversion through the use of catalysts, enhancad scrublbing lechnology, madMad combustlon
technology such as chemical looping, and cryogenic technalogy:

{16) if the United States Ervironmental Protection Agency adopts a final ru(c or regulation reguiating
carbon diaxide as a polintant, properiy that Iy ured, constructed, acquired, or instafled wholly or
partly to capiure carbon dioxide from an anthrapogente source in thix state zfm.‘ Is grologically
sequestered [n this stote;

(17) fuel ceils genarating aleciricity using Aydrogen derivad from coa, blomass, petroleum coke, or
solid waste; and

(18) any other squipment designed to prevent, capturs, abats, or monitor nftn:lgrn oxidas, volatile
orgonic compounds, particulats matier, mereury, carbon monoxide, or any criferta pollutant.

(I} The Texax Commission on Environmemal Quality by rule shall updats the list adopted under
Subsection () at least once every thrse years. An item may be removed from the lst [f the commission
Jfinds compailing avidence lo support the conclusion that the ltem doss not prm"lda pollution control
benefiis.

{m) Notwithstanding the other pruvlﬂan: of thir section, if the facility, dtvfcc, or method for the

Taxas Raliaf for Pollution Conlrol Property Appiication
TCEQ-00611 (Revised Jenuary 2008)
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control of alr, water, or land pollution described In an application for an exemption undar thiy section
I afacility, davica, or mathod included on the list adopied under Subsectlon (), the uxecutive director
of the Texas Comvmission on Environmental Quality, not later than tha 30th day afer the duta of
receipt of the Information reguired by Subsections (&2 and (3) and without rigard to whather the
Information required by Subsection ()1} has bran submiltted, thatl dejermine that the Jactiity, devics,
or method described in the application ix uted wholly or partly ax a facilily, devics, or method for the
control of alr, water, or land pollution and shail take the actlons that are requlred by Subsactlon {d} in
the event such a dutermination Iy mady,

Under the TCEQ’s recently updated “Tax Relief for Pollution Conitrol Property —
Application Instructions and Equipment and Categories List — Effective January
2008”, the Equipment and Categories List - Part B ("ECL Part B")is a list of the
pollution control property categories adopted and set forth in TTC Sec. 26.045(1).
The taxpayer is to supply a pollution control percentage for the equipment listed in
Part B via calculations demonstrating pollution control, prevention and/op
reductions achieved by the listed equipment or systems. :

The fellowing property descriptions outline the environmental purpose, including
the anticipated environmental benefit of pollution control additions considered
under the Application Instructions’ ECT, Part B that have been construsted and
placed into use at the Facility as of its placed-in-serviee date, or installed subsequent
to in-service since 1994: :

Texas Reilef for Pokition Control Proparty Applicaijon
TCEQ-00811 (Revised Jenusry 2008)
Bempy Davia - 4301 Waldion Rd Corpun Ghrietl, TX 78418 Page 7of 12




Property Descriptions

Item #1 Combined-Cycle Gas Turbine Plant Heat Recovery Steam Generator
(“HRSG") and Support Systems Tier IV B-8

40 CFR Part 60 Subpart KKKX - Standards af Performance for Sfanonary
Combustion Turbines

TAC Rule 116.110 Control of Air Pollution by Permits for New Consrmcrion or
Modification - New Source Review Permits

NOTE: Permils lssued under Texas Clean Alr Act's Health & Safety Code See:lon.: 382.011, applies
ta all eleciric generating unlts that emil air conlaminanis, regardless of size, and it Is to reflect Bent
Avallable Control Technology (“BACT") for electric generating unity on an output basiy in pounds
of NOx per megawait hour, adfusted to reflect a simple cycle power plant, '

The heat recovery steam gencrator ("HRSG") found in the Facility is a heat
exchanger that recovers heat from a hot gas stream, It produces steam that can be
used in a process or used to drive a steam turbine. A common appllcatmn for an
HRSG is in a combined-cycle power station, where hot exhaust ﬁom a gas turbine is
fed to an HRSG to generate steam which in turn drives a steam turbme This
combination produces electricity in a more thermally efficient manner than either
the gas turbine or steam turbine alone.

yE

* The Facility’s HRSGs consist of three major components: the Evaporator, . . f;
Superheater, and Economizer. The different components are put together to meet the “
operating requirements of the unit. Modular HRSGs normelly consist of three :
sections: an LP (low pressure) section, a reheat/IP (intermediate pressure) section,
and an HP (high pressure) section. The reheat and IP sections are separate circuits
inside the HRSG, The IP steam partly feeds the reheat section. Each section has a
steam drum and an evaparator section where water is converted to steam. This
steam then passes through superheaters fo raise the temperature and pressure past
the saturation point,

Item #2 Steam Turbine and Support Systems Tier IV B-14 .

40 CFR FPart 60 Subpart KKKX - Standards of Performance for Statwnary
Combustion Turbines :

TAC Rule 116,110 Controi of dir Pollution by Permits for New Canstructzon or
Modification - New Sowrce Review Permits

NOTE: Permits issued under Texas Clean Alr Act's Health & Safety Code Sections 382.011, applies
to ail electrle genaiating units that emit alr contaminants, regardless of size, and it Is to reflect Best
Avallable Control Technology (“BACT™) for elecirie generating unlts on an ou.gau: basl: In poundy
of NOx per megawatt hour, adjusted io reffect a simple cycle power plant, :

The steam turbine(s) found in the Facility operate on the Rankine eycle in
combination with the Braytont cycle, as described above. Steam crested in the
Facility HRSG(s) from waste heat that would have otherwise been lost to the
atmosphere enters the steam turbine via a throttle valve, whers it powcrs the turbine

Tuxea Reliel for Poltution Gontrel Property Appiieation :
TCEQ-00811 {Raviaed Jaruary 2008) . -
Bamey Davia - 4201 Waldion Rd Corpus Chrietl, TX 78418 : : Pega 0 of 12
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and connected generator to make tlectricity, Use of HRSG/Steam “Turbine System
combination provides the Facility with an overall efficiency of greater than 50%.
Steam turbine systems similar to the Facility’s have a history of achieving up to
95% availability on an annuel basis and can operate for more thana year between
shutdown for maintenance and inspections. (5) :

Pollution Control Percentape Caiculation: Avoided Eimissiony Approach
—eetLa el Smissions Approach

To calculate the percentage of the equipment or category deemed fo be pollution
contro] equipment, the Avoided Emissions approach has been used, This approach
relies on thermal output differences between a conventional power generation
System and the combined-cycle system at the Facility. Specifically, the percentage
is determined by caleulating the displacement of emissions associgted with the
Facility’s thermal output and subtracting these emissions from a baseline emission
Tafe. These displaced emissions are emissions that would have been generated by

the same thermal output from a conventional syster.

Greater energy efficiency reducey all air contaminant emissions, ilfcluding the
greenhonse gas, carbon dioxide, Higher efficiency processes Include combined-
cycle operation and combined heat and power ("CHP") generation: For eleotric
generation the energy efficiency of the pracess expressed in terms :of millions of
British thermal units ("MMBTU'S") per Megawatt-hour. Lower fiel consumption
associated with increased fue conversion efficiency reduces emissions across the
board — that is NOx, SOx, particulate matter, hazardous air poilutants, and
greenhouse gas emissions such ag CO2. :

In calculating the percent exempt for the listed items from the ECL-Part B, we
utitized Output-Based NOx allocation method for both power genération projects
that replaced existing facilities and “Greenfield” power and heat géneration
Facilities, We looked at the various fossil fue] technologies in use foday and chose
the baseline facility to be a natira] gas fuel-fired steam generator., ‘We benchmarked
this conventional generation to the subject natural gas-fired combihed cycle
generator at the Facility, By doing so, we narrowed the heat rate factors as much as
possible to be conservative and uniform in modeling. The benchmark heat rate
factor is the following; !

Natural Gas fiel-fired Steam Generator: 10,490 BTU's/kWh

This baseline heat rate purposely omits other fossil fuel sources in-order to eliminate
impurity type characteristics, which in tumn eliminated the NOx emission and cost of
control differences of each fossil fuel and generator type. Comparing the emissions
impact of different energy generation facilities is concise when emissions are
measured per unit of useful energy output. For the purpose of our calculations, we
converted all the energy output to units of MWh (1 MWh = 3.413 MMBTU), and
compared the total emission rate to the baseling facility, f

The comparison steps to calculate the NOX reduction i3 as follows:

Texna Rafief for Pollulion Controf Proparty Application
TCEQ-00411 (Revissd Jentsry 2008)
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Caleulation (Reference Schedule A)

Step 1 — Subject Output-Based Limit Calculation (Tbs NOX / MWh)

(Input-based Limit (Ibs NOX/MMBTU)) X (Heat Rate (BtwkWh)) / (1,000, ooo Btu/ 1,000 kWh) =
Output: (Ibs NOx/MWHh), _

Step 2 — Subject Outpuf Conversion Calculation (NOx Tons / Year)

{Output (ibs NOx/MWh) X (Unit Design Capacity (MW)) X {Capac;ty F. actor) X (365 Days) X (24
* hrs/day)) / 2,000 Ibs = Output: (NOx Tons/Year) :

Step 3 — Baseline Output-Based Limit Calculation (Ibs NOx / MWh)

i

(Input-based Limit (1bs NOx/MWh)) X (Heat Rate (Btukah)) /(1,000,000 Btu /1,000 kWh) =
Qutput: (Ibs NOfoWh) :

Step 4 — Baseline Output Conversion Calculation (NOx Tons / Year)

(Output (Tbs NOx/MMBtn) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days)X
(24 hrs/dsy)) / 2,000 lbs = Qutput: (NOx Tons/Year) .

Step 5 — Percent NOx Reduction Calculation |

((Output Baseline)yep 4 - (Output Subject)lea,z / (Cutput _Subj ect) yepz = %'Rcc:lnction CQutput Subject
Step 6 — Percent Exempt Calculation . |
(Total Subject Facility Cost) X (% NOx Reduction) = Capital Cost of NOx Avfoidance

Step 7 - Percent Exempt Calculation '

-Total Cost of NOx Avoidance / Total Cost of HB 3732 Equipment =% Exémpi
® If % Exempt is greater than 100% HB 3732 Equipment is 100% Exempt
m If % Exempt is less than 100% then HB 3732 Equipment is pamally cx.cmpt at
the Step 6 calculation.

NOTE: Sce the attached calculation sheet for the details regarding Facility-specific calculations and
property tax exemption percentags resnits based wpon thess caloulations, i

Texnn Relat for Pollulkon Condrel Propeity Application
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FERERS

9. PARTIAL PERCENTAGE CALCULATION
N/A.

10. PROPERTY CATEGORIES AND COSTS
See attached Scheduls 10,

11. EMISSION REDUCTION INCENTIVE GRANT

Will an application for an Emission Reduction Incentive Grant be ;0n file for this
property/project: :
[1Yes [XINo

12, APPLICATION DEFICIENCIES

After an Initial review of the application, the TCEQ may determine that the
information provided with the application is not sufficient to make a use )
determination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of written notice.

!

13. FORMAL REQUEST FOR SIGNATURE

By signing this application, you certify that this information is true to the best of
your knowledge and bcl'c_f. '

NAME: éﬁw = S DATE: il g
TITLE: Director .’
COMPANY: Duff and Phelps LLC i
Under Texas Penal Code, Section 37.10, if you make & false staten_i_'ncnt on thig
application, you could receive a jail term of up to one year and a fine up to $2,000, or
a prison term of two to 10 years and a fine of up to $5,000.
14. DELINQUENT FEE/PENALTY PROTOCOL ;
This form will not be processed until all delinguont fees and/or penaities owed to the
TCEQ or the Office of the Attorney General on behalf of the TCEQ are paid in
accordance with the Delinquent Fee and Penalty Protocol. (Effective 9/1/2006)
Texes Rokiaf for Polution Control Property Application & '
TCEQ-00811 (Revined Janusry 2008) ; : %

Beymiay Duyls - 4307 Waldron Rd Compus Chrisll, TX 78412 . Pege 12 of 12




Sehlog Detafley
Avangs Heat Recg ' 1,000 (Bru/Wh}

NON Py % 4030 Tom / year

Pl Copclty ™ 29 MW

Crpocly Fazior T0o,bo% .
Tachnslogy Combloed Cyels v
Tol Subjact Facilty Copt # Y180

Tetal Cost of Ther IV Exulpemanc™ TH0L9,029

Raseling Dotalln;

Averngs Hett Raty P

‘Fechuology ™

Tapur-basod Limip . Huat als P ‘i;.g“'c“m“ "lh"“‘" n Ovipwkbuond Liwit
lbs NORIMMBin} (AW 000 Wi {1ba NOXMWa}
)
o.018 1,008 1,000 2340 !

UnH Cotrarniaes Dutgnt NOw

Outpal-besod Lindt (The . Ca
paity (MW) x Capacliy Fuctar x (168 dupy e 24 -
NOMWh) Havra! 1990 180) (Toa¥sar)
PRI L] HO0.0v% 4+ ) =K ]

" Impurhaped Linit . Heut Bata ‘ "(’l'gnmc’““"';“‘j' o Ovtputhuscd Linit :
#he NORMAI e} {BAVYH) {be Nihrvew) :
1003 KWy :

0.04a§ 10,404 100 4.1

Unlt Compersiony 3
Wr-:‘-;’m;ﬂﬂh x Tapatity () x Cupselty Ficlor 1 (fidoyne3d m l‘_’;"’"'f‘:"

. Msanal1poulsy
a.1M1 w ) 1va.00% L]

™ % NOa Redurtien

{ Owipst Bapsling Cratprsd Babdoct ) }
piN 3

S0 4030

Capiisd Cot of
Total Subfact linkt Cont x W MO Naduetion " KO Avtidanns

2816,003,975 ow Hassien

Tt Coof of HEl
Tomd Cost of NOx Aveldanis 1 32 Erplpmsant - % Lasapt
F132.968 65 SUAAT 104,7%

(l:-hmwmawqummmuumwum et

{2} - HOx wmbialons ln ibs Now p teak mmfiﬂllmymmdwhdlm
cl)-nnlrwwkhmmmlwwwmmﬂddhmdm
{4) - Crpacity thrtsrig b o y L,hdihwdw‘w!hmhdmmkmmbyﬂwdhu

(.!)-Tuhml’ﬂupmulhudﬂ&duln” of b sl
[0} Totak rwdfoes Ouclifcy o rpromteta e tzind coet ko bl ki e earim Mlhmkmhmhﬁlndnmma by e clem
m-TnuTthumm‘llﬂulmd by kiocating the wigibla TC2( BCL prt equipmanl and Uelr sevneinioe enm oo otusd

daitn provida by the nlkant .
(3}~ Exrslina hera rrea vems pablirhed by & hthrmmmhmurm-; R
m-m:h%mmhmwmmm}mmuhn»ﬂmumummhn&nw - \




} 30| efieg

L002 - uogenyiddy uogeuplaaq 50 uwu._._
P ucipieas 10EY - SIABQ Aewueg

¥ = = T

6£8'6/8'0Z1% 628'628'0218  [=90] AJferL
I TAl:rdoR 30 %600} £82'828 it o-g £ N dimD z swasdg sujqun | weNg|

S0 185'0/% %0C} gv0'185'8,8 88 £ N dIMO 1 {95yH) sioesauan weag laacoay jeay)

1509 Exo8 WM%_' :
ldwIxa HIFANN [LYVHD MO ALva “ON “al
LS00 1dmaxa % ISYHIHNA 153 NOISioag | o434 30MAN3S N1 | 100N ALYA40Nd
03LYINLLST A HERL UD NO
FiavXvL

]

1800 GNY SIHODILYD ALHIG0Ud "0f :

Al 21

0l a[nayos)

400z - uagealiddy uogeutuuajeq a5 I
Pafard 1amod siaeg Lawegf

3T dnadn Jamog zedo




 Attachment 2



s ,. : . POy OV

TExAS COMMISSION ON ENVIRONMENTAL QuALITY.
APPLICATION FOR USED ETERMINATION :
FOR POLLUTION CONTROL PROP¥RTY

The TCEQ ha tha responsibillty fo detemine whether & property iy & polliln contro) propedy. A parmn seeking 8 e dotenmizaton for
pollution contol property must corplete the aitached application or uss & copy or sim e reproduction. For asikarce in completing this fam
refer 1o the TCEQ guldeiines document, Property Taz Exanpions for Pollution Contro} Freiparty, a8 well a8 30 TAC §17, ruies goveming thit
progran. For pdditional assigarce please contact the Tee Relief for Polhtbn Curtrol Property Progran st (512) 239-3100: The application
thould be completed and mailed, along wih & complets capy and wppropelte fes, to: TCEQ MC214, Cashiers Offics, PO, Box 13048, Ausin,

Texwa 7871 1-3088. .
1. GENERAL INFORMATION
A. What is the type of ownership of this facility?
[ Corporation L] Sole Proprietor
M Parmership - O Utitity

€ Limited Parmership £J Other
B. Size of company: Number of Emplayzes

i 1 to 99 31,000 to 1,999 ,
U 100 to 499 (12,000 to 4,959 ;
(3500 to 999 £15,000 or more .
_ C. Business Description:  Electricity Mannfacturing (SIC 4911)
2. TYPE OF APPLICATION ;
O Tier I$150 Application Fee (3 Tier IIX 52,500 Application Fee

U Tier IX $1,000 Application Fee & Tier XV $500 Appli¢ation Fee

NOTE: Enclose a check, money order to the TCEQ, or a copy of tire ePay receipt
along with the applicaton to cover the required fee, X .

Gt
5,
t&"’. =
(e

3. NAME OF APPLICANT

A. Company Name: Topaz Power Group LLC :

B. Mailing Address (Street or P.O. Box): 2705 Bee Caves Road Suite 340

C. City, State, ZIP:._ Austin, TX 78746 :
4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION

A.Name of facility: Nueces Bay ;

B. Type of Mfg Process or Service: Electricity Manufacturing (SIC 491 1)

C. Street Address: 2002 Navigation Rlvd .

D. City, State, ZIP:_Corpus Christi, TX 78402

E. Tracking Number Assigned by Applicant: DPNuecesBay B

F. Customer Number or Regulated Entity Number: N/A

5. APFPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY
A.Name of Appraisal District:  Nueces
B. Appraisal District Account Number: TBD/New for 2008

Texas felied for Poliulien Control Freparty Applicatian
TCEQ-00811 (Ravized Janumry 2008)
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6. CONTACT NAME (must be provided)
A. Company/Organization Narge:

.
oo
L"; PN
el

Duff and Phelps LLC

. B. Name of Individual to Contact:

Greg Maxim

C. Mailing Address;

915 Congress Ave.  Suite 1450

D. City, State, ZIP:

" Austn, TX_ 78701

E. Telephone number and fax number:

F. B-Mai} address (if ava:lablc)

(512) 671-5580 Fax (512) 671-5501

gregory. mamm@duﬁ'andphelps com

7 RELEVANT RULE, REGUIATION OR STATUTORY PROVISION
Please reference Section 8. Each item is defailed with the proper statute regulation,

- or environmental regulatory provision.
8. DESCRIPTION OF PROPERTY

Backeround

The Nueces Bay Power Station is located in Nueces Cuunty 'I‘cxas near the City of
Corpus Chrisit. The site currently has three gencrating units which, are presently
mothbailed. As part of the Nueces Bay repowering project, the existing turbines
will be removed to make room for the two new GE 7FA gas turbines. Heat |
Recovery Steam Generators (HRS(G) are being added to provide steam to the steam
turbine. The existing steam turbine is currently undergoing refurbishment and will

be used to drive a new GE steam turbine gencrator resulting in a t6tal combined 2
generating capacity of 680 MW for all the generating units at the Nueces Bay Powcr - (

Station. The facility is expected to be completed by 2009,

Qvexview of Combined Cyele Technolegy

The Facility is a combmed—cyclc gas turbine power plant consxstmg of gas
Combustion Turbines ("CTs") equipped with heat recovery steam generators to
capture heat from the gas furbine exhaust. Steam produced in the Heat recovery
steam generators powers a steam turbine generator(s) to produce additional electrie
power. The use of otherwise wasted heat in the turbine exhaust gas results in higher
plant thermal efficiency compared to other power generation technuloglcs
Combined-cycle plants cutrently entering service can convert over 50% of the
chemical energy of natural gas into electricity (HHV basis). Emplbyment of the
Brayton Thermodynamic Cycls (Gas Turbine Cycle) in combination with the
Rankine Thermodynamic Cycle results in the improved efficiency:

The Rankine cycle is a thermodynamic cycle that converts heat from an external
source into work. In a Rankine cycle, external heat from an outside source is
provided to a fluid in a closed-Joop system. This fluid, once pressurized, converts
the heat into work output using a turbine. The fluid most often used in a Rankine
cycle is water (steam) due to its favorable properties, such as nontéxic and
unreactive chemistry, abundance, and low cost, as well as its thermodynamic’
properties. The thermal efficiency of a Rankine cycle is usually limited by the
working fluid. Without pressure reaching super critical the temperaturé range the
Rankine cycle can operate aver is quite small, turbine entry tcmpcraturcs are

Texas RAefaf for Pollutlon Coniol Property Appllcation
TCEQ-00811 (Revised Jaousry 2008)
Nuacha Bay - 2002 Nevigation. Blvd Corpus Chiiett, TX 78402

Pege2cf 12




Rira™
fagiitad

typically 565°C (the creep limit of stainless steel) and condenser témperatures are
around 30°C, Traditional coal fired and natual gas fired Rankine cycle power
generation plants are limited by the inlet pressures and temperatures of the steam -
turbine design and the condenser vacuum and temperature. The Rankine cycle can
achieve thermodynamic cycle efficiency (useful work obtained as a percentage of
fuel input) ranging from 33% to 36%, However, if the Rankine cycle is used in _
conjunction with or as the “bottoming” cycle to the Brayton cycle the efficiencies
can be improved as discussed betow, This low turbine entry temperature {(compared
with 4 gas turbine) is why the Rankine cycle is often used as a bottorning cycle in
combined cycle gas turbine power stations, '

The Brayton cycle is a constant pressurs thermodynamic cycle that: converts heat
from combustion into work, A Brayton engine, as it applies to a 8as turbine system,
will consist of a fuel or gas compressor, combustion chamber, snd an eXpansion
turbine, Air is drawn into the compressor, mixed with the fuel, and ignited. The
resulting work outpnt is captured through a pump, cylinder, or turbine, A Brayton
engine forms half of a combined cycle system, which combines with a Rankine
engine to further increase overall efficiency. Cogeneration systems typically make
use of the waste heat from Brayton engines, typically for hot water production or
space heating, :

By combining both gas and steam oycles, high input temperatures and low output
temperatures can be achieved. The efficiency of the cycles are additive, because
they are powered by the same fuel source, A combined-cycle plant has a
thermodynamic cycls that operates between the gas turbing's high firing temperature
and the waste heat temperature from the condensers of the steam cycle. This large
range means that the Carnot efficiency of the cycle is high, The actual efficiency,
while lower than this is still higher than that of either plant on its awn, The thermal
efficiency of a combined-cycle power plant is the net power output of the plant
divided by the heating value of the fuel. If the plant produces onlyelectricity,
efficiencies of up to 59% can be achieved, :

A single-train combined-cycle plant consists of one gas turbine generator, a heat
recovery steam generator (HSRG) and a steam turbine generator (1 x 1
confignration). Asan example, an “FA-class” combustion turbine, the most
common technology in use for large combined-cycle plants withinfthc state of Texas
and other locations throughout the United States, represents a plant with
approximately 270 megawatts of capacity, .

See Figure 1 — Standard Combined-Cycle Configuration, below,

It is common to find combined-cycle plants using two or even three gas turbine
generators and heat recovery steam generators feeding a single, proportionally larger
steam turbine generator. Larger Plant sizes result in economies of scale for
construction and operation, and designs using multiple combustion turbines provide
improved part-load efficiency. A 2x 1 configuration vsing FA-cldss technology

will produce about 540 megawatts of capacity at International Organization for
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Standardization ("ISO") conditions. ISO references ambient condiiions at 14.7 psia,
59 F, end 60% relative humidity.

Because of high thermal efficiency, high reliability, and low air emissions,
combined-cycle gas turbines have been the new resource of choicg for bulk power
genceration for well over a decade. Other attractive features include significant
operational flexibility, the availability of relatively inexpensive power angmentation
for peak period operation and relatively low carbon dioxide production,

Covling Towver

Condensar

Elechicty-ut (S
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Stesm Generatnr

Elechicity

Gas Turbine

Generstor

' T GCompreszor " Tutbing
}

rizke Alr ] .

FIGURE 1 - Standard Combined-Cycle Configuration (1)
As an example, consider a gas turbine cycle that has an efficiency of 40%, which is
a representative value for current Brayton Cycle gas turbines, and the Rankine Cycle
has en efficiency of 30%. The combined-cycle efficiency would be 58%, which is a
very large increase over either of the two simple cycles, Some representative
efficiencies and power outputs for different cycles ere shown in Figure 2 -
Comparison of Efficiency and Power Output of Various Power Products, below.

f
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FIGURE 2 - Comparison of efficiency and power output of various
power products [Bartol (1997)] @),

Current Regniatory Authority for Output-Baged Emissions '

Innovative power technologies such ag combined-cycls technology offer enormous
potential to improve efficiency and enhance the environmental footprint of power
generation through the reduction and/or prevention of air emissions to the
environment. Currently, two thirds of the fise] burned to generate electricity in
traditional fossil-fired steam boilers i lost, Traditional U.S, power generation
facility efficiencies have not increased since the 19503 and more than ane fifth of
the U.S. power plants are more than 50 years old. In addition, thege facilities are the
leading contributorg to U.S. emissions of carbon diexide, NOx, suifur dioxide
("S02"), and other contaminants into the air and. water, :

The ability to recognize and regulate the efficiency benefits of pollution reduction
and/or prevention through the use of combined-cycle technology is achieved
throngh the use of Output-Based emissions standards, incorperatcd since September -
1998 within the U.S, EPA’s new source performance standards ("NSPS™) for NOx,
from both new utility boilers and new industrial boilers, Pursuant’to section 407(c)
of the Clean Air Act in subpart Da (Electric Utility Steam Generating Units) and
subpart Db (Industrial-Commercial-Institutional Stearn Generating Units) of 40
CFR part 60, the U.S. EPA revised the NOx emissions limits for steam generating
units for which construction, modification, or reconstriction commenced after July
9, 1997 (3). Output-Based regulations are also exemplified by those used in the
U.8. EPA’s NOx Cap and Trade Program for the NOx State Implementation Plan

Toxas Reks! for Pafiution Contral Proparty Application
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(“SIP”) Call of 1998, which uses units of measure such as |b/MWh generated or Ib
concentration ("ppm"), which relate to the emissions to the productwe output —
electrical generation of the process.(4) ;

The use of innovative technologies such as combmcd~cycle units reduces fossil fuel
use and leads to multi-media reductions in the environmental impdcts of the
production, processing transportation, and combustion of fossil fuels, In addition,
rcducmg fossil fuel combustion is 2 pollution prevention measure that reduces
emissions of all products of combustion, not just the target pollutant (currently
NOx) of a federal regulatory program.,

Anuthority to Expand Pellution Control Equipment & Categories in Texas

Under Texas House Bill 3732 ("HB3732") enacted in 2007, Section 11.31 of the
‘Texas Tax Code is amended to add certain plant equipment and systems to the
current list of air, water, or land pollution control devices exempt ﬁ'om property
taxation in Texas.

Specifically, the language reads as follows:

SECTION 4. Section 11.31, Tax Cods, Is amended by adding Subsscions (), (), and (m) to recd as

follaws:

(&} Tha Texas Commizsion on Environmental Qm]lry shall adopt rules e.rmbﬂ.riring g nopexclusiva list

of facilities, devices, or methods for the controf of wir, woter, or land paﬂmtm which must Inchide:

(1) coad cleaning or refining facilltles;

(2) aimospheric or prassurized and bubbling or clrewlating fluidized bed wmbu.rllon systems and .

gasification fluldized bed combusiton combined-cycle yystims; ;

(3) ulira-supercritical putvarized coal boiflers;

(%) flue gax recirculation components;

{3) syngos purification systams and gas-clganup units;

{(6) enhancad heat recovary systms;

{7) exhaust heat recovery botlers; :

(8) hent recovery sieam generators; i !

(%) superhsaters and evaporators; .

{10) enhanced steam turbing xystems; :

(11} methanation; |

(12) coel combustion or gasification byproduct and coprodiect handiing, .r:omgt, or treatnient

Jacilittas; ;

{13) blomass cofiring storage, distribution, and firing tystems;

(14) coal cleaning or drying procexzas, such as coal dryingimolsture ma‘udton, atrf) fggfr:x.

precombustion decarbontzailon, and coal flow baloncing technology; .

{15) oop-fuel comburtion technalogy, amine or chilled ammonia serubbing, fuel or emission

comversion through the use of eatalyses, enhanced scrubbing technology, modifisd contbuztion

technology such as chemsical looping, and eryogenic tachhology; )

(18} {f the Untitad Statex Envirornental Protection Agency adopis a final ruls or reguiation regulating

carbon diaxide a3 o pollutant, properiy that I used, consiructed, acquired, or Inzalled whotly or
partly to capture carbon dioxide from an anthropogenic source in this siais that It geologically

sequesterad in this xtate;

(17} fuel celis ganerating alectricity using hydrogen dertved from coal, biama'::, petrolewn coke, or

soltdwarte; and

{18) any other equipment designed to prevend, capturs, abale, or menitor nitrﬁgm oxides, volatile

orgonic compounds, particulata matier, mercwry, corbon monoxide, or any criltnia pollutant,

() The Texas Commislan on Environmental Quality by rofe shall update tha list adopted under

Subsection (k) at leaxt once svery thras years. An ltem may be removed from the 1ist [f tha commission

Sfinds compalling evidence lo support the conclusion that the item does not provide polfution control

benefits.

fm} Namlfh.nandlng tha other provisions of this section, [ the facility, n’evfcs, or method for tha

Taxaa Anilsf far Poilulfon Control Propary Appilation
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control of afr, water, or land pollution described in an appllcation Jor an exemption under thi sectlon
Is a fucility, device, or method inchuded on the st adopted undar Subsectlon (&), the exacutive director
of the Texas Comtmission on Envirenmentol Quality, riol loier than tha 30tk day after the duts of
receipt of the infarmarion required by Subsections (6)(2} and (3) and without regard ta whether ihe
Information requived by Subseetion (e)(1) has been submitted, shail datermina that the facifity, devica,
or methed described in tha applicatfon Iz used wholly or partly as a faclilty, devics, or meihod for the
cantrol of aly, waier, or land poilution ond thall take the actions that are required by Subsection {d) in
the event suck a determination Ir made,

Under the TCEQ's recently updated “Tax Relicf for Pollution Control Property —
Application Instructions and Equipment and Categories List — Effective January
2008", the Equipment and Categories List - Part B ("ECL Part B").is a list of the
pollutiont control property categories adopted and set forth in TTC Sec. 26.045(f). -
The taxpayer is to supply a pollution control percentage for the equipment listed in
Part B via calculations demonstrating pollution control, prevention and/or
reductions achieved by the listed equipment or systems, :

The following property descriptions outline the environmental purpase, including
the anticipated environmental benefit of poliution control additions considersd
under the Application Instructions’ ECL Part B that have been constructed and
placed into use at the Facility as of its placed-in-service date, or installed subsequent
to in-service since 1994: . ' :

Taxas Ralef for Fallution Conirod Properly Application
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Property Descriptions

Ttem #1 Combined-Cyele Gas Turbine Plant Heat Recovery Steam Generator
(*HRSG™) and Support Systems Tier IV B-8 i

40 CFR Part 60 Subpart XKKKK - Standards of Performance for Smrronmy
Combusiton Turbines

TAC Rule 116.110 Control of Air Pollution by Permits for New Camtmcrzon or
Modification - New Source Review Permits

NOTE: Permits issued under Texas Clean Air Act's Health & Safety Code Sectlons 382.011, applies
te all eleciric generatlng units that emit aly contaminants, regardiess of size, and It Is to reflect Best
Avallable Control Technology (“"BACT™) for eleciric genarating units on an au.'rpul basls in pounds
of NOx per megawat! hour, adjusied to reflect a simpls cycle power plant, .

The heat recovery steam generator ("HRSG") found in the Facility is a heat
exchanger that recovers heat from a hot gas stream. It produces steam that can be
used ina process or used to drive a steam turbine. A commeon application for an
HRSG is in a combined-cycle power station, where hot exhaust from a gas turbine is
fed to an HIRSG to generate steam which in turn drives a steam turbine, This
combination produces eleciricity in a more thermally efficient mm;ner than either
the gas turbine or steam turbine alone,

B

The Facility’s HRSGs consist of three major components: the Evaporator,
Supetheater, and Economizer, The different components are put together to meetthe i
operating requirements of the unit. Modular HRSGs normally consist of three '

sections: an LP (low pressure) section, a reheat/IP (intermediate pressure) section,

and an HP (high pressure) section. The reheat and IP sections are separate circuits

inside the HRSG. The IP steam partly fecds the reheat section. Eéch section has a

steam drum and an evaporator section where water is converted to steam. This

steamn then passes through superheaters to raise the temperature and prcssurc past

the saturation point.

Item #2 Steam Tarbine and Support Systems Tler IV B-10

40 CFR Part 60 Subpart KKKX - Standards of Performance for Statianmy
Combu.s-rion Turbines

TR
T

TAC Rule 118,110 Control of Alr Poltution by Permits for New Conslmctmn or
Modification - New Source Review Permits

NOTE: Permits issued under Texas Clean Alr Act's Health & Safety Code Secﬂam 382.011, applies
to alf electric generating unile that emit air contaminaniy, regardiess of size, and 1t Is to reflect Best

Available Control Technology ("BACT") for eleciric generating units on an ouipwt basls in pounds
of NOx per megawatt hour, adjusted to reflect a simple cycle power plant.

The steam turbine(s) found in the Facility operate on the Rankine cycle in

combination with the Brayton cycle, as described above. Steam created in the

Facility BRSG(s) from waste heat that would have otherwise been;lost to the

atmosphere enters the steamn turbine via a throttle valve, where it powers the turbine
Texen Reliof for Poliuilon Conired Properly Appiicollen
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and connected generator to make clectricity. Use of HRSG/Steam: Turbine System
combination provides the Facility with an overall efficiency of greater than 50%,
Steam turbine systems similar to the Facility's have a history of achieving up to
95% availability on an annual basis and can operate for more than & year between
shutdown for maintenance and inspections. (5) :

Pollution Control Percentage Caleulation; Avoided Emissions EA;g;;rmmh

To calculate the percentage of the equipment or category deemed to be pollution
control equipment, the Avoided Emissions approach has been used. This approach
relies on thermal output differences between a conventional power generation
system and the combined-cycle system at the Facility. Specifically, the percentage
is determined by calculating the displacement of emissions associated with the
Facility’s thermal output and subtracting these emissions fiom a baseline emission
rate. These displaced emissions are emissions that would have been generated by
the same thermal output from a conventional system. ‘

Greater energy efficiency reduces all ajr contaminant emissions, including the
greenhouse gas, carbon dioxide, Higher efficiency processes include combined-
cycle operation and combined heat and power ("CHP"} generation; For electric
generation the energy efficiéncy of the Process expressed in termg fof millions of
British thermal units { "MMBTU's") per Megawatt-hour. Lower fuel consumption
associated with increased fuel conversion sificiency reduces emisgions across the
board — that is NOx, SOx, particulate matter, hazardous air pollutants, and
greenhouse gas emissions such as CO2, ‘ X

In calculating the percent exempt for the listed items from the ECE~Part B, we

- utilized Output-Based NOx allocation method for both power generation projects
that replaced existing facilitics and “Greenfisld” power and heat generation
facilities. We looked at the various fossil fuel technologies in use today and chose
the baseline facility to be a natural gas fuel-fired stcam generator. "‘We benchmarked
this conventional generation to.the subject natural gas-fired combi:hcd cycle
generator at the Facility. By doing so, we narrowed the heat rate factors as much as
possible to.be conservative and uniform in modeling. The benchmark heat rate
factor is the following: .

Natural Gas fuel-fired Steam Generator; 10,490 BTU s/k'Wh

This baseline heat rate purposely omits other fossil fiel sources in‘order to eliminate
impurity type characteristics, which in turn climinated the NOx emission and cost of
control differences of each fossil fuel and generator type. Comparing the emissions
impact of different energy generation facilities is concise when emissions are
measured per unit of useful energy output, For the purpose of our calculations, we
converted all the energy output to units of MWh (1 MWh =13.413 MMBTU), and

compared the total emission rate to the baseline facility,

The comparison steps to calculate the NOx reduction is as follows:

Taxan Rallef for Pollution Control Proparty Application
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Calculation {Reference Schedule A) : '
Step 1 Subject Output-Based Limit Calculation (fbs NOx/MWh) :

(Input-based Limit (fbs NOx/MMBTU)) X (Heat Rato (Btu/kWh)) / (1,000,000 Btul 1,000 kWh) =
Quiput: (Ibs NOX/MWHh),

Step 2 - Subject Output Conversion Calculation (NOx Tons / Yesr)

(Output (Ibs NOx/MWh) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X (24
hrs/day)) / 2,000 Ibs = Output: (NOx Tons/Year) :

Step 3 — Baseline Output-Based Limit Caleulation (tbs NOx / MWh)

(Input-based Limit (Ibs NOx/MWh)) X (Heat Rate (Btw/kWh)) / (1,000,000 Btu/ 1,000 kWh) =
Output: (Ibs NOx/MWh)

Step 4 — Baseling Output Conversion Calculation (NCx Tons / Year)

(Output {Ibs NOx/MMBt) X (Unit Dmxgn Capacity (MW)) X (Capacity Factnr) X((365 Days) X
(24 hrs/day)) / 2,000 Ibs = Output: (NOx Tons/Year)

Step 5 - Percent NOx Reduction Caleulation .

{(Qutput Baseline)ys 4 - (Output Subjectpeyz / (Cutput Subject) yep2 = % Rzéiuction Output Subject
Step 6 - Percent Exempt Caleulation

{Total Subject Facility Cost) X (% NOx Reduction}= Capital Cost of NOx Avo:dance

Step 7 —Percert Exempt Calculahun

Tota] Cost of NOx Avoidance / Total Cost of HB 3732 Equipment =% Exémpt
' M If% Exempt is greater than 100% HB 3732 Equipment is 100% Exempt
s If % Exempt is less than 100% then HB 3732 Equipment is partia!ly exempt at
the Step 6 calculation.

NOTE: See the attached celculation sheet for the detalls regarding Facl!ity-spcc:iﬁc calculations and
property tax sxemption percentage results based upon these calculations.
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9, PARTIAL PERCENTAGE CALCULATION
N/A.

10. PROPERTY CATEGORIES AND COSTS
See aitached Schedule 10,

11, EMISSION REDUCTION INCENTIVE GRANT .
Wil an application for an Emission Reduction Incentive Grant be on file for this
property/project:

[]Yes [X]No
12, APPLICATION DEFICIENCIES

After an initial review of the application, the TCEQ may determine that the
information provided with the application is not sufficient to make a use .
determination. The TCE(Q) may send a notice of deficiency, requesting additional
information that must be provided within 30 days of written noticé.

13, FORMAL REQUEST FOR SIGNATURE
By signing this application, you certify that this mfnnnaﬂon is true to the best of

‘your knowiedge and belief. . '
NAME: 1"‘ VM — DATE: 22 &
TITLE: \’Dfr%tor \ % —

COMPANY: Duff and Phelps LLC : :

Under Texas Penal Code, Section 37.10, if you make a false statement on this
apphcation you could receive a jail term of up to one year and a fine up to $2,000, or
a prison term of two to 10 years and a fine of up to 55,000,

14, DELINQUENT FEE/PENALTY PROTOCOL

This form will not be processed until all delinquent fees and/or pcnalne.s owed to the
TCEQ or the Office of the Attorney General on hehalf of the TCEQ are paid in
accordance with the Delinquent Feo and Penalty Protocol. (Effective 9/1/2006)

1
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- q"‘ ......... :
. Recoasn By "Riek" Hanncasrie

. HaW: 'QEMPRESEWIVES
Navamber 1, 2007 . ¥ g Via Faesimile

.

Ms. Kristire Smih ) g . B ’?I l\ :

. Office of Legal Services, MC 405 o ' _ v
Texag Commission on Brivironmenital Quality
12100 Park 35 Cifcle
Austin TX 78753 '

i
N g

s 1,

G UHTY OF

ERAG

Re: Ryle Project Number 2007-08517-A4

STATECE T

Dear ¥s. Smith:

. . . R . i A
1 am writing to provide my commedits an ths preptised TCEQ rulos in the above-reférenced Tuia
docket which, in part, fnvalves e imp{ﬁ:_mﬁnﬁaﬁmf of HB 3732. As the author of HB 3732, 1
suppert the rules as proposad {p the CQetisber 3, 2007, Texas Register and commend the TCEQ
staff on a job well done in implomenting e lpiter pnd-ntent of the Prap. 2 program and the -
changss o that program passed by HB 3’&2 )

Attached are two letfers that ] have praviously written that talate to isanes still under
consideration i your mlefmaking, The fipst lgéter EARRchment 1) wad sent to the TCEQ staff and
Commissioners on August 1, 2007, in ofder te addiess some questions that had been rajsed at
that fima regarding thy Intended senpe apd Apphgability of HE 3732, Since that time, ‘some

Together, the two attached Jetters refléct fuy views on several of the lsgues that arc still before

the Commission in this tulemgking and 1 Include thé comments mads in thoge fetters in this letter
by refetence to avaid répetition, .

Again, 1 gppreciate your efforts to timely Implement BB 3732 and, i I ¢an be of any assistance
. 1o you, please don't hesitate 15 contact me; L -

1.

. Sincem!y, ’ . "- '

Representative Riok qudns':sﬂu

, RE/mw .
%mggxr.zgﬁrcm .- ‘ ' ' DISTRICT OFzicE:
re . . : 1930 P
Austiv, TX 78768-29f0 . B 'u!'E:anngé %?I
(512) 463-0526 . ’ T (940)

(940} 553-3825
L [

11/01/07 THU 15:43 [TX/RX.NO 5§235]



. . .- . e e e . :

Ricmagin $ay "Rudih HarocasTiz
Ham-ﬁ#mmmmmrm

 ATTACHMENT 1
- "August 1, 2007 ' <o

.M. Grace Montgomeéry Feulfner

-DReptity Director, Admhziatrativ.aﬁﬁwm Lot : -
. Taxas Commission or EnvironvdentalDuility

-P.0. Box 13087 '

Austin, TYK 78711-3087

' Ms ﬁan]knbr,

It bas coma to my attention thap Auesties Hive arisen abont the legistative intent of
Sestion 4 of F18 1732 which ameids-Sediion 11.31 of the Tax Cade (commonly referred
1o as the "Prep. 2" qor the "hallution control ¢ Briy” tax exemption). As the House
author of the bill, T have a few thitigs I woutd fike to cladify rogarding the intent and
seapa of that part of the bill, . : . i

envirprtmental profection Boals af this kifl.: With that overall intent in mind, we focused
the equipment list contatied in Sectiotis 4and § ofthe bill on elettric generation projects,

HB 3732 clarifies, but does not abtey, e TCORQs anderlying legal authority gnder the
Brap. 2 progiam, While 1 wad fouugadt tm oot generation in flling HB 3732, I am
‘aware that TCEQ has always had the gﬁtﬁaﬁty‘gsfuce 1694) under tha Prop. 2 program to
add items to the predeternrined equipment st (PEL), including equipment that resembleg

Nor does thig legistation change 'tim,fnndﬂmeﬁtai requiroment of the Prop. 2 program -
that equipment needs to contred poilaton, In Wholsor in part, in order to be sligible far a
Tull or partial examption, ) s

+
'

CAPITOL OFFILE;

0. Box 2910 , - ' : ) " C.TAMOFPTCE:
18 ' . ' - . 1934 P, &
Ausmiy, TX 787682910 S b Vimsaw, TX 76184
(312) 463-0s25, o

(340) 5533024

11701707 THY 15:43 [TE/RE No 5238)
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- ) ! :1 . ’l! Krs . ) . .
Al gktremia example of & potentigl sl mkataEin would Ye fa intecpret item No. | on -
tho bise (“con], cleaning or refining f (}i:liﬁsqgﬁr.as,_m sRemption for ap, sntire vil refinery,
Such an interpretation iy etitiraly wi -_Q’utmmﬁ'ﬁvﬁh the gontext of the statute and fies in
the face of fhe bijj'y -ﬁmdﬁmmtal.yws'iqs’b‘f' Thm “refinkag” ward . was added 1o the bill to
| Slartfy that, in addidos to cetik il Wy I would oncourage folkcs to *refine” coal
| hefore it is used, Ibecame awapg during if;ljé._mgis‘l,ﬂ.tivh spssion of the diffetence between

thedt yiy technolagigs snd:that s Whyryi i3futed Yhe Janguaga in the bill,
Wa miade it glear In the lopistatiol thiee thi sl was vt exclusive and included & general
provisiot (item o, 18) whidh Untended th-alve the TCRQ discretion to add additional
techiologies when sqpp'lamehﬂng thely Tk the fatare ag they see fit. This provision
_qh_qg[d not'be intarpreted a5 vastly: e&mnﬂ;ﬁ:;’ng $he fundamental pyrpose and scope of HB

w’
1
f

) 3{}[3 ta

e hved {n frrodotion, 1 A algy avidte S 1hel dobinto that hag existed when. 4 fagility has
figuredl aut & Way 10 saH, ag 4 prodvely miaterals that acommulate within o poliution
conttol devicy (a.g, fly ash) Qud b e wials. o e legistation this session wag to
ehppire that TCEQ Yipd the wothopity 4 %ﬁ'ﬁﬁmﬁfmﬁi the lagislatere to recognize that
Pollution control henofits qurt ha deddsed fons, the manner i which foel is prepared and
i, and from. ingreasing the eitiblovy o ag}wﬁ;ﬁpﬂiﬁm By dpitig sa, the aniount of
needed and the fotat ameus of pllirtion émilted can be reduced, I did not intend,
Aoy do T support, an futerpeptation of Enyditag ia HE 3732 to prevent electric generating
apiiities fitm redieivitg examptions for&iuinmenisinply becanse they alse derive profit
& given piece af equipiitent ot trpnese! 1 e velfuces pollutiof, it qualifies.
- . LSC A P Y I "’l" ) l:. L
o Bwvaxd tat sote of the ltems b T MES 3733 Jist tnclude erjtirg generation processes
liko "fluidized bed camhustion, systeris” gud Yltpmesuperoritical prlver{zed coal oilers
Tihieh wers itcluded Rk the redsui St ighliye,~-the maringr in which the fugl i3 used
alpg reduce poilution. Cansistent with-th Eﬁﬂ@cﬁﬁgput in glacs by HIB 3121 in 2001, if
GEQ recelves doeumentatiorn fustifpiag: et 1aed than 100% of an exemption should be
anted for such procéssas, we gy Al gl the TCEQ discrefion under the ®ifl to.
inqlutle andters orr the PR, for Feds ther‘100%, I Hinderstand het the TCEQ's initial plan
10 ASsUIE 4 100% exemption nﬁeﬂéﬁgmm" knihtior establishes a legitimate bagis for a
or pheeentage. 1 stipport that ahpioai bﬁgﬁuqa; Hgain, the goal of theslegislation is to
Tedduge poliution. ey . '
| LB}
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ATTACHYIENT 7
© Qitolrer 31, 7007
The Honorable Greg Abbott '
Attomisy General - L T
State of Texas S ;
P.Q. Box 12348
Austin, Texas 18711 . .
Re]  Attorney Qenersl Opinion Reducat (RO-0645.GA) for interpretation of the intent of H.B,
3732, 80th Regular Sssjon, Texag Eaglstative . :
Dedr (Jeners} Abbaott: ' |

Thip letter is being submitted b edpioiise i iy radiest for an attornay general opinion subrmnitted
by Buddy Garoin, Chafrman, Toexas Goafmigyion tn Bavironmental Quality (“TGEQ") regarding
the legtslative imtent of 111, 3732, which Y vbthored and Senaior Averitt sponsored in the Senate
during the 30" Lagislators, v y ; s

" The pmpase of H.B. 3732 wag to eagdurage the canytiuction of sdvianced clean energy projects

("ACEPY™ to theet the growing demangd ffvﬂ'*elﬁcum‘ty in Texas as well ag increasing demands
for pollution contral. The incentivey inghude’ BRIy, loans, tax exemptions and a streamnlined
peritling process. The biIl' also alarified ewrcent Jaw regarding pollution control propesty
exempiions and ensures that new d existin® powes plamts receivo expedited determinations for
certgin categories oF potintion Gentiol equinieis, o

The question submitied by Clurmag el {5 whether “HLB. 3732 and. its legiglative history,

Tt was not and is not my intent ng the aufhior of thabill to limit equipment eligible for a property.
tax gxemption under §11.310) (or the oteihonding change in §26.045(f) ) of the Tax Code to
advanced cleay energy projects, In gddition, T am codfiderd you will not find anything in the
legistative history to Suppart that intgrpretation, Infact, all indicators of intent are. quite the -
oppasite. Sines it will take seyeral years tq iridg ACEPs online, we wanted to encowrage current
powdr plants tor continge instalfing 2ellHen pantro sgptpment, .

caniroL o : - - . : DISTRICT OFFICE;
X . L]

. 1030 ;
Augyi, TX 7B748-28(p . . ) . Vsin;:m']; g;tgs;-
©512) 463-0526 ' . (940} $53.3825
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Letoheral; 2007 N e
Fage 3 , T AT
Vi b
. "o .;'1_' gl:.-lf I;. oy .
Vil L haics pravided this beckgrouad infbrmition o, give you some context on why the statute
was-dtafted the way it wis, | mndecitand youe ofed-will foous primarily on the oaprhbiguous
Ien s of the statute, As Attotnay Eeritgal Cpdyi stited: “wo rust fiFst cortsider the statute’s
Pl and gommon meshing oh the presumptionithat thalegislature intepded thy plain meaning of
ity words, 1f posgibla, we wnuoe asasttafn the legislinireds thtent from the language it used in Lhe
STRLLEL uud nok Mok ta extrariedns yrigiters oy dntent the Statyte doss not state, . [wla look o
(e SfAti;VQhB!tory only if' & statyjta s ﬁmhiﬁuﬁﬁ;ﬁ,:: ‘o . . :

, Loty . ). s
8 Sdtutely not agbiguoys,  Heetiyg, JUH1kx  States that the "Toxas Cammlssion on
Cavironmental Quality shall sdopt milds establfshing w-nonexclusive lisk of fasilities, devioes, or
Inathaidy fir the cohtto| of ujr, watery.of riéhynRnbion,which must inchuds.--fa list of 18 types
equipment follows]™.  As Attomey Geoemt Abboli stated in Opipian No. GA-6202, "[w]e
presume dhat every word or pltense In g Satulaiheg been ghosen for a particulpr puppoge™ The
dnposite I slso frue, 1 the tegislabiza chopsiy Mot Wke & partioular word o phrase, 1t is for a

F ot " -

I dafiing $L131¢ky (a0d the cortbsponiitiy ingd-in §26.045(0) of the Tax €ado, if the
lepistutura wanted ta Hiniit s applicafion.so wolluflan.garittol equiprent thr ACEPs, we could
have Ingtrusted the TGEE fo adopt mlm’mﬁﬁﬁghgh wanexclugive list of thoilltits, devices, or
methiod forr the eontrof of aln, watir oc Jind it} H%n ‘asyoclated with advanced clean énergy
prijests..” Wo dld npt, iawever, chanseto g thigse words, and w41 not tie it in some other
way b tha definitian of AGERS. . This was tra dagliliint.

_ L1 : .
Ifil e ledalatirs pusposely sop the wakd "hiieddlutive,” whisis migans it did not want to
Flade wny Lompeossary Hinitattans og thm-ﬁm!nﬁ ¥nuipment provided an exeaiption tnder this
an of tf;«.a Code ag long as it et the. clinilion egpteined in §10.37(b) adoptad by the 73"
Tature, Attomey Genral Qpitshor Noy [3VMedag Kas *[a] stabyte is bresumed t have boen
lad by the leglslitara with camplete indWlédge 0F ind with réferenca to the existing lsw."
- The law priot to-the B0™ Logislature did gt s the tax expmptiang ufider this section to.
AGERS) and by viof plicing such afimitiian ihsliveriion {k), the legislafire understoad that the
existivg definition would spply, - MR I .
Lot T

v KIS F .. o
‘o Tt Aty Slen, Mo IC0567ab 4 (2009, .- “ 3

» Kok Aley Gon, No, JCH0307 i (7002), .01 I ¥

- Fen AP GeR. No, GA020% M3 (20040 5 by o,

¥ Setion TEA)(6Y, Teamt T Coile, dafines Bty bvicadormathod for the coprpgt of ain, waidy, or land
pol{allart” 2 iand shal s scayired after Jntiey 1, 194] o1 driyroshor atryotyrs, bulding, Thaitingr, excavarion,
machinery, equipmant, or devige, pnd any Athachiye xit pﬁd‘{gmtﬁ OF recanateuction; eplacemen), or improventens

4
1 [

af (X propirty. [he s used, conatagien, duia qr IEEHET RO o DAty D mexk Sir scead rules or
tepalations adopled by.an ehvirornmanial profestlon aigefog oF L Onlted Siatey, thix stats, or a polilicat subdivislon
o this srdte: for g preventign, inonitacipg. mam],qg‘@yqqqnﬁ_eﬁw, waler of fand pollution,™

* 0. "Tex, Ay Gen, Noy D448 a1 4 sy O R
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which explicitly requires the Commission to go through formal rulemaking and satisfy a high
burden before disallowing eligibility for this equipment.

When it created the list in §11.31(k), the Legislature was not merely providing a list of
equipment for which the TCEQ must conduct an expedited review. The Legislature was
prescribing a list of equipment that was to be considered pollution control property.  Just
because the ED is required under 11.31(g-1) to evaluate the equipment on the 11.31(k) list using
the standards and methods used for all equipment does not mean that the staff has the ability to
disregard the legislatively determined pollution control benefits and interpret its standards and
methods in a way that generates arbitrarily negative results without giving any regard to the
emission reduction benefils of the equipment in question.

For further discussion of the CAP formula, as prescribed by the ED staff, how it fails to properly
account for pollution prevention, and how it generates an arbitrarily negative use determination
percentage, please see Attachment B.

II1. Proposed Methodology

STEC has interpreted the regulations and applied the CAP in a manner that is in harmony with
the documented and legislatively-sanctioned environmental benefits of HRSGs and their
associated steam turbine systems. As more fully described in Attachment C, not only is there a
regulatory basis for the “Clarified CAP” approach reflected in Attachment C, it also comports
with agency precedent on a few important points.

STEC has alse developed a Tier IV Avoided Emissions Model, more fully described in
Attachment C, which it believes complies with the applicable statutes and regulations.

1V. Conclusion

Based on the results of the Clarified CAP Model that STEC has developed to accurately account
for the portion of HRSGs and steam turbines that is attributable to a pollution prevention
function, STEC submits that the appropriate use determination is 100 percent (see Attachment
D). Altemnatively, under the Tier IV Avoided Emissions Model, STEC calculates a positive use
determination of 21 percent (sce Attachment E). Finally, although many of the issues raised in
the NOD are addressed in some way by this narrative and Attachments A-D, in order to be fully
responsive to the NOD, an issue-by-issue response to the items listed in the NOD is contained in
Attachment F.

STEC acknowledges that the resulting 100 percent positive use determination does not align
closely with other use determinations using Clarified CAP Model. However, this Clarified CAP
Model does present the best approach to addressing the pollution control benefits provided by
HRSGs and ESTs. STEC also ran the Avoided Emissions Model to provide a full picture of
modeling methodologies. The 21 percent determination resulting from the Avoided Emissions
Model is due in large part to the high number of startup and shutdowns at the Sam Rayburn
Power Plant due to market demands. The increased heat rate associated with startup and
shutdowns drives down efficiency, thus resulting in a lower use determination under the Avoided
Emissions Model.



However, based on the number of applicants submiftting detailed inforrpation regarding
representative cost and revenue assumptions for cach variable, STEC believes the EID has the
tools to establish an appropriate use percentage that properly accounts for the environmental
“benefits and emission reductions provided by HRSGs ESTs. Should the ED develop such a use
percentage using the Clarified CAP Model as described herein, that can be applied to all HRSGs
and ESTs, STEC would accept a percentage lower than 100%.

Sincerely,
Berpinl. Joa
/491" Michael J. Nasi

Adttachments






ATTACHMENT A

Environmential Rules and Regulations Met or Exceeded by the Use of HRSGs and Steam
Turbines

From the outset, it must be emphasized that the structure of 11.31 and the manner in which it was
amended in 2007 by the Texas Legislature makes it clear that applications that relate to
equipment contained on the 11.31(k) list are not required to provide citation to document that the
equipment helps to meet or exceed an environmental rule. That is statutorily assumed to be the
case in light of the fact than applicant is explicitly excused from submitting information
demonstrating the environmental benefits of the equipment in question. This, in and of itself,
should suffice to satisfy any inqguiry about whether applications relating to HRSGs and ESTs are
obliged to include environmental citation to support their claim for statutory eligibility. '

‘ Nonetheless, in (ﬁder fully response to the information requests by the ED staff, what follows is
a discussion of the rules that are being met or exceeded by STEC's use of HRSGs and ESTs.

L Rules or Regulations that are Met or Exceeded by HRSGs and ESTs

It should be noted that Issue 2 of the NOD does not honor Chairman Shaw’s specific directive to
provide “an opportunity for additional citations to be provided for what those rules are” but
instead attempts to limit the discussion to citations already provided by the Applicant in its
original application. As Chairman Shaw indicated, the ED should be providing the Applicant an
opportunity to demonstrate whether any environmental regulation exists that is being met or
exceeded through the use of the HRSGs and ESTs. It does not matter whether the applicable
environmental rule is an EPA regulation such as CAIR or county-speciﬁc regulations
promulgated by TCEQ, the question before the Commission is simply whether any
environmental rule is being met or exceeded.

A HRSG’s use of otherwise wasted heat from the turbine exhaust gas results in higher plant
thermal efficiency (net power output of the plant divided by the heating value of the fuel),
compared to other power generation technologics. Specifically, the equipment’s increased
thermal efficiency, as compared to a traditional steam boiler unit, reduces the fuel needs for the
same power outputs, while emitting no additional air emissions. It is important to note that the
lower fuel consumption associated with increased fuel conversion efficiency not only reduces
NOx emissions, but also reduces emissions of hazardous air pollutants and preenhouse gas
emissions, such as CO,. The use of HRSGs, ESTs, and combined cycle technology is a crucial
piece of the state’s power fleet as we attempt to meet a growing demand for electricity and
maintain healthy air quality.

It is important to pote that, under Tex. Tax Code § 11.31(b), to qualify for an exemption the
equipment must be used “to meet or exceed rules or regulations adopted by any environmental
protection agency ... for the prevention, monitoring, control, or reduction of air, water, or land
pollution.” There is no statutory definition of the word “exceed,” but the only reasonable
interpretation of that term in this context is to include actions that not only reduce emissions
below an applicable limit, but also actions that do so before they are absolutely mandated of the
particular facility. Once a rule is duly adopted and time is all that stands between that rule
mandating a reduction at a particular plant, it is wholly unreasonable for the ED staff to narowly
construe the term “exceed” in the Tax Code to prevent proactive projects from qualifying under



ATTACHMENT A

11.31 while reserving eligibility only for those sites that wait until the last minute and they are
absolutely mandated to act. Not only would this create an absurd disincentive for proactive
pollution prevention, it ignores the reality that no member of the regulated community can afford
to always operate in a reactive, as opposed to proactive, manner.

Therefore, the only reasonable interpretation of 11.31 is to recognize that “exceed[ing]” an
environmental rile includes complying with duly-adopted environmental rules prior to the
ultimate compliance date that might be afforded under the rule. As discussed further below, this
is an important recognition in the context of pollution prevention approaches like HRSGs and
ESTs because, in many instances, the emission reductions achieved by this equipment are
required of some, but not all sites at this point in time, but the passage of time and compliance
deadlines will ultimately make such reductions mandatory at every site.

. CAIR

There are several applicable regulations which are being met or exceeded through the use of
HRSGs. Most notably, Texas and 27 other states are subject to the EPA’s Clean Air Interstate
Rule (“CAIR™), which specifically calls for those states to reduce emissions of NOx and SO,
from electric generating facilities.” - As described in the Application itself, STEC’s HRSGs and
ESTs help meet or exceed the CAIR requirements primarily by reducing fossil fuel consumption
and related NOx emissions. The use of STEC’s HRSGs and ESTs in the combined cycle
configuration results in significantly lower NOx emissions for the same electric power that could
be generated by a simple cycle plant without pollution control equipment. HRSGs and ESTs
accomplish this result by capturingfrecycling and using heat generated by its combustion
turbines, which then convert water into steam to power steam (rather than natural gas) turbines
to produce additional power without use of additional fossil fuel or its associated NOx emissions.
Stated conversely, without its HRSGs and ESTs, STEC would be unable to produce the same
amount of power without producing more NOx emissions that would in turn be curtailed on
CAIR-implementing state regulations.

M.  BACT

On January 2, 2011, EPA. began regulating GHGs under the Clean Air Act® and implemented a
new GHG regime through BACT reviews (in SIP-authorized states or via a FIP [e.g., Texas])
which effects an output-based emission limit on GHGs. On May 21, 2013, the Texas Legislature
passed House Bill 788, which directs the commisston to adopt rules to authorize GHG emissions
through state issued permits in order to displace the FIP with a SIP-authorized GHG permit
regime.

So, although the debate continues regarding EPA’s technical legal approach for regulating GHGs
under the Federal Clean Air Act, there can be no debating the fact that they are, in fact,
regulating GHGs in a manner that effects an output-based emission standard for fossil fuel-fired
power plants. Coupled with multiple NOx-based regulations, EPA’s GHG regime leaves no

2 See 40 CF.R. Part 96.
3 See 75 Fed. Reg. 31514 — 31608 (June 3, 2010).
* See TEX. HEALTH & SAFETY CODE § 382.05102; H. B. 788, 83" Tex. Leg., § 2 (2013).
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question that an adequate environmental regulatory basis exists to satisfy that aspect of Prop. 2.
eligibility.

The most effective means to reduce the amount of CO, penerated by a fuel-burning power plant
is to use efficient generating technologies and processes to meet the plant’s required power
output. The equipment itself, heat recovery system generators, enhanced steam turbines, and
related ancillary equipment capture and recirculate heat that would otherwise be vented to the
atmosphere, which results in more electricity being produced per unit of fuel input.

In its GHG BACT Guidance Document, the EPA states, “Considering the most energy efficient
technologies in the BACT analysis helps reduce the products of combustion, which includes not
only GHGs but other regulated NSR pollutants (e.g. NOx, SO2, PM/PM10/PM2.5, CO etc.)
Thus, it is also important to emphasize that energy efficiency should be considered in BACT
determinations for all regulated NSR pollutants (not just GHGs).”> The fact that output-based
emission reductions have been so clearly identified by the EPA as a preferred method of
compliance with BACT for a wide range of pollutants should end any debate about whether a
sufficient regulatory basis exists to conclude that FIRSGs qualify as poliution control property.

By reducing output based emissions of GHGs in this manner, this equipment is clearly eligible
for Prop. 2 consideration without the need for any further discussion of whether and to what
~ extent existing NOx regulations independently establish that eligibility.

IV. NSPS

As previously mentioned, HRSGs also help facilities meet 40 CFR 60.44Da, which establishes
standards of performance for NOx emissions for electric utility steam generating units for which
construction commenced after September 18, 1978.°

In its Response Brief to the negative use determination appeal, the ED staff stated, “Applicants
cite to NSPS Da and/or Db which contain a limit based upon the pounds of NOx per MWhr
generated. NSPS Da and Db regulate only a portion of the plant. Applicants argue HRSGs
provide control by increasing efficiency of the entire plant. Because what is regulated by NSPS

Da and Db is not the same as what Applicants state the control provided by HRSGs, there is not
© a sufficient nexus.”” It appears that the ED’s argument here is that HRSGs help increase
efficiency and thereby reduce overall plant emissions, but the emission limits in parts Da and Db
only apply to specific pieces of equipment and therefore, the HHRSGs were not “used,
constructed, acquired, or installed wholly or partly to meet or exceed”” Da and/or Db.

A simple reading of the regulation demonstrates 1) that Da is an environmental rule; 2) that Da
requires that both HRSGs and duct burners meet certain emissions limits; and 3) that the use,
construction, acquisition, or installation of HRSGs will help an applicant meet these rules. The
fact that the Applicant argues that HRSGs help increase the efficiency of the whole plant has

* EPA, PSD and Title V Permitting Guidance for Greenhouse Gases, p. 21 (March 2011).
S 40 C.F.R. 60.40Da, It should be noted that the applicable emission limits vary depending on the year the facility

was constructed.
! Executive Director’s Response to the Appeals Filed on the Negative Use Determinations for the Heat Recovery
Steam Generator Applications (“Executive Director Response Brief”), October 4, 2012, p. 11.
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absolutely nothing to do with the fact that the HRSGs acquired and installed at its facility help
Applicant to comply with part Da.

The ED has already conceded that 40 CFR Part 60, Subpart KKKK includes an output-based
emission limit on NOx that applies to an entire power plant.® Rather than taking the logical step
of acknowledging that HRSGs assist and, in fact, are essential to achieving the Subpart KKKX
emission limit, the ED makes a seemingly illogical leap to the conclusion that Subpart KKKK
cannot be the qualifying environmental regulation because that Subpart would not apply until
“after an applicant affirmatively decides to build a combined cycle plant”® Whatever that
statemnent is intended to convey, it does not accurately reflect the regulatory framework.

The “Applicability” section of 40 CFR Part 60, Subpart KKKK states “if you are the owner or
operator of a stationary combustion turbines with a heat input at peak load equal to or greater
than 10.7 gigajoules {10 MMBtu) per hour, based on the higher heating value of the fuel, which
commenced construction, modification, or reconstruction after February 18, 2005,” your turbine
is subject to this subpart.”® So, it is clear that this regulation applies to “stationary combustion
turbines” without reference to what type of equipment is installed in conjunction with those
turbinies.

V. Conchasion

Therefore, the CAIR Program, 40 CFR Part 60, Subpart Da, and 40 CFR Part 60, Subpart KKKK
clearly and unambiguously create NOx emission limits that HRSGs are “used, constructed,
acquired, or installed wholly or partly to meet or exceed.” The bottom line is that NOx emission
limits exist and HRSGs help to meet or exceed those limits, Furthermore, a combined-cycle
power plant using HRSGs is an example of efficient generating technologies and processes used
to meet the plant’s required power output, which is necessary to meet GHG BACT requirements
now and will be critical fo meet GHG NSPS requirements, once finalized.

" Jd at 12.
*Id

' 40 CFR §60.4305,
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Flaws with the Interpretation and Application of the CAP Reflected in the ED Stafs NOD
L Structural Flaws in the CAP, as Interpreted in the NOD

During the Commissioner Agenda Meeting, in a discussion with Minor Hibbs regarding the
flaws of the current CAP, Chairman Shaw noted that “My thought is you use those same
processes, it’s just that for the purpose of those items listed in (k) you consider energy
efficiency in that methodology.” Unfortunately, the interpretation of the CAP reflected in the
staff’s NOD does not account for the energy efficiency benefits provided by HRSGs and ESTs in
the CAP and has, in fact, guaranteed that this equipment will receive a negative use
determination. What follows is the documentation of how the ED staff’s interpretations of the
CAP always generate a negative use determination for this equipment.

The CAP as interpreted by ED staff and set forth in the NOD, is best suited to measure the
positive use determination percentage generated as a consequence of an upgrade or modification
to production facilities that generate pollution control benefits as a consequence of such a
modification. STEC was not replacing an older, traditional steam-fired boiler with a more
efficient combined-cycle unit. Rather, the Sam Rayburn Power Plant Expansion, inclusive of its
HRSGs, was designed and installed as a greenfield power generation facility. As a result, the
CAP Model presented in the NOD does not generate a use determination percentage that
accurately reflects the pollution prevention benefit of HRSGs and ESTs.

Ii. Application of the ED’s Preseribed CAP Model Demonstrates Significant
Deficiencies and Does Not Comply with Commission’s Instructions :

Although STEC does not agree with the regulatory interpretations reflected in the CAP
instructions provided in the NOD, in an effort to fully comply with the ED staff request, STEC
has applied the CAP as prescribed in the NOD (see Table 1 below). Use of this model results in
a use determination of -402.6 percent, which demonstrates why the staff’s interpretations are
flawed and do not comport with legislative directives set outin 11.31.
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Tahle I: Results of CAP Mode] Using TCEQ Yariable Assumptions

TCEQ .
CAP Model Variable Assumption .

- TICEQ. -
. CAR Model fuputs -

TOEQ:
CAP

_ A_Mo,'dé'lA

Output.

Production Capacity Factor (PCE):
Calculated by dividing the capacity of the existing
equipment or process by the capacity of the new
equipment or process.

PCF = 0; undefined
Capacity of Existing Equipment = 0
Capacity of New Equipment/Process = 42

Capital Cost New (CCN): Cost
of HRSGs ONLY

CCN = $ 15,060,763

Capital Cost Old (CCN):
Cost of a boiler(s) required to produce the same
amount of steam produced by the HRSGs,

CCO= $9,538,063

Net Present Value of the Marketable

Produet (NPVIMP): The net present value
of the marketable product recovered for the
expected lifetime of the property, caleulated vsing
the cquation in §17.17(c)(2)

1. Ji'steam is used-to generafe clectricity that is
sold to external parties or vsed on site, then the
value of the marketable product is considered the
value of electricity sold or used on site as a result
of the steam generated by the HRSG. For L
above, the thermat power of steam generated by
the facitity is converted into clectrical power,
Using stearn tables and basic thermodynamic
equnations, the thermal power of the steam can be
determined.

Substitited actual steam turbine net
generation in MegaWatt-Hours for the 2005-
2007 period[1]

N/A

Production Cost (PC):

Itemized costs directly attributed to the operation
ofthe HRSG excluding non-cash costs, such as
overhiead and depreciation and excluding costs
related to operating the gas furbine, associated duct

bumers, or the steam turbine including fuel costs.

HRSG-Only O&M: $896,219
(NOTE: No Fuel Costs Included)

Inferest Rate:

10%; Use in current CAP Model

Assumed

n:
Estimated Useful Life in years of the HRSG

Use 20 year usefu life, Assumed

Assumed

ALL Assumptions Above

All

-402.6%
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One of the major reasons the ED staff’s interpretation of the CAP drives an absurd negative
percentage is the over-emphasis on income in the calculation, which is direct conflict with
comments made by Commissioner Baker at the December 5, 2012 Agenda when he stated:

In this letter from the author that says specifically that “3732...[was not
intended] to prevent electric-generating facilities from receiving exemptions for
equipment simply because they also derive profit from any given piece of
equipment or process.” It basically says if it reduces pollution it qualifies. And
so, I have a really hard time sort of ignoring what the will of the author, who
seems fo be very clear in sort of what he was thinking when the Bill was written
and passed, and sort of just setting that aside because of the economic benefit
gain from the installation of @ HRSG.

The fact that, in large part, the staff’s interpretation of the CAP uses production value as a means
to drive down the use determination percentage also runs afoul of the stated expectations of
Commissioner Rubenstein when he stated at the December 5 Agenda:

I don’t disagree that there’s great production value in having the HRSGs there.
None. Nobody disputes that. But, I also don’t think it’s appropriaie (o discount the
Jact that that efficiency ends up in emission avoidance, and . . . we 've touted the
improvements in air quality that we’ve made because we're targeting the
emissions, in large respects the increased efficiencies because of the regulations
that we have also let us get there, and so we can’t like it here and not like it over
on this end,

There is no doubt that the Commissioners’ directive was for the ED to provide a method for
calculating use determinations that accounts for and encourages the prevention of pollution
through efficient process and design features. Unfortunately, the interpretations of the CAP
reflected in the NOD fail to accomplish this end and should not be used to evaluate HRSGs and
ESTs. We remain hopeful that, through the submission of responses to NODs, the regulated
community will provide a more than adequate basis for the EBD staff to follow a different
interpretation and application of the CAP that better honors the directions and expectations of the
Commissioners. Toward that end, what follows in Attachment C is STEC’s attempt to
document a more technically, legally, and practically sound approach to applying the CAP to
HRSGs and ESTs.
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Solution to CAP Issue and Statutory Compliance

While the CAP, as prescribed by the ED staff, should not be used to evaluated HRSGs and ESTs,
an interpretation of the CAP that utilizes the same basic form as that prescribed by the ED staff,
but which better incorporates accurate measures of costs and revenues for each variable. STEC
has worked closely with other pending Prop, 2 applicants to develop a consistent set of measures
in order to make the ED staff’s job in evaluating each submission much more efficient and
productive. We hope that what results is the agreement by staff that the clarified CAP approach
set out below can serve as a useful tool in calculating the appropriate use determination for the
pending applications.

Proposed Models and Resulting Use Determinations
L. Summary of Models Used to Calculate Use Determinations

As discussed in Attachment B, STEC has run the numbers using ED’s prescribed CAP Model
and calculated a use determination percentage of -402.6 percent. The arbitrarily low use
determinations that result when applying this model demonstrate that it cannot be relied upon as
an accurate measure of the pollution control benefits provided by HRSGs and ESTs. Therefore,
STEC has interpreted and applied the CAP in a way that much more accurately accounts for the
pollution control benefits provided by HRSGs and ESTs while still using the staff’s preferred
tool for deriving positive use determinations. Without watving any right to contest the
Commission’s use of the CAP for these types of applications, we are confident that, for purposes
of resolving the pending applications for HRSGs and ESTs, the refined CAP model set out below
will serve the commission very well.

Under this refined CAP Model set out below, STEC has prepared two scenarios — one in which
the Capital Cost Old (“CC0O”) is assumed to equal zero and one in which the CCO is assumed to
be the cost of a “flue gas ducting spacer” or “spool piece” which would be located in place of the
HRSGs and associated equipment if the HRSGs and associated equipment were eliminated from
the facility’s design (i.e. if the heat was simply vented).

Furthermore, as a Tier IV applicant, STEC is not required to use the CAP for purposes of
calculating the use determination percentage for the HRSGs. Therefore, as requested in the
NOD, STEC is also submitting a new Tier IV Use Determination calculation based upon an
avoided emissions methodology (“Emissions Avoidance Model”).

1. Refined CAP Model

STEC has chosen to first prepare a CAP Model utilizing the form in the NOD, and then to
incorporate within this CAP Model the most accurate cost and revenue assumptions for each of
this model’s variables, when those proposed by the TCEQ within the NOD do not represent these
values.

STEC has prepared two CAP Model scenarios:



ATTACHMENT C

¢ Scenario (1) in which the Capital Cost Old (“CCO”) is assumed to equai zero, to reflect
the greenfield design of the Facility (or, stated another way, to reflect the fact that there is
no comparable equipment being replaced by the HRSGs and ESTs); and .

o Scenario (2) in which CCO is assumed to be the cost of a “flue gas ducting spacer, or
“spool piece”, which would be in place if the Facility’s HRSGs and their dedicated
ancillary equipment were eliminated from the Facility design.

The Applicant assumptions used within these CAP Model scenarios, and a summary of the
resulting use determination percentages, are presented below.

A. Clarified CAP Model Assumptions

STEC has defined certain cost and revenue variables in applying the CAP Model in a way that
allows the CAP to accurately reflect the Facility’s costs and revenues, and to incorporate them
info a calculation that results in an accurate use determination percentage for a pollution
prevention device like a HRSG.

(Production Capacity Factor xCapital Cost New)-Capital Cost Old-NPVMP y

Capital Cost New 100

Where NPVMP is defined as “the net present value of the marketable product recovered for the
expected lifetime of the property, calculated using the equation in paragraph (2) of this
subsection [30 TAC §17.17(c)(1)]. Typically, the most recent three-year average price of the
material as sold on the open market should be used in the calculation. If the price varies from
state-to-state, the application shall calculate an average and explain how the figures were
determined.”

Specifically, STEC has used the following assumptions regarding the variables to be used in the
CAP Mode! presented by the TCEQ in the NOD:

e Production Capacity Factor (“PCF”): value has been assumed to equal 1.

No older, less efficient equipment was replaced by the installation of the subject equipment and
the Facility was constructed from a greenfield design. Therefore, any theoretical consideration
of a comparable, older design in the CAP Model would be assumed to be at the same productive
capacity as the subject equipment at the Facility. Precedent exists from prior TCEQ Tier 111
Application filings for the use and acceptance of a PCF value of 1.

e (Capital Cost New (“CCN”): value has been assumed fo include the installed cost of the
HRSGs and ail dedicated ancillary equipment necessary to generate the marketable
product assumed in this CAP Model, including the ESTs.

HRSGs alone cannot produce electricity as a fuel substitute; the HRSG works in conjunction
with additional equipment to convert the heat of combustion from the Facility’s Combustion
Turbines (“CTs”) into electricity. ‘That additional equipment, including circulating water
systems, cooling water systems, cooling towers/air cooled condensers, water treatment systems,
and the ESTs, must be included in CCN. Precedent from prior TCEQ Tier I, II, and III
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Application filings exists for the use and acceptance of a PCF applicant-defined Historical Costs,
inclusive of dedicated ancillary equipment costs.

e Capital Cost Old (“CCO”): value has been defined as zero.

As stated above, the HRSGs were not installed as a replacement of similar or comparable, less
efficient equipment. Precedent exists from prior TCEQ Tier III Apphcatwn filings for the use
and acceptance of a CCO value of zero.

s  Net Present Value of the Marketable Product (“NPVMP”} includes the followmg
assumptions:

o Production Cost (“PC”): value has been modified to include the cost of fuel
attributable to the MW output of the ESTs.

The NOD directs STEC to exclude such fuel costs. The fuel used to create the steam is a raw
material used in HRSG operation. The CAP Model should not consider the Marketable Product
value (“revenues”) of the electricity produced by the subject equipment on one hand while
excluding the fuel costs (“O&M costs”) necessary to create that Marketable Product on the other,
Without fuel, the HRSG cannot generate steam; without the ESTs the HRSG cannot generate
electricity; and therefore, no Marketable Product would be created. Fuel costs must be included
in Production Costs in any rational application of this CAP Model.

It is an oversimplification to assume all fuel costs within the Combined-Cycle system are
attributable to the Facility CTs alone. Facility fuel costs to generate Marketable Product should
be assumed to be incurred by: the CTs; the Facility HRSG Duct Burners; and the Facility
HRSGs.
# Three-Year average inputs (2005-2007) for the following:
o Facility Capactty Factor (%);
o Facility Heat Rate (“UNITS”);
o Annnal O&M Costs for HRSGs & Ancillary Equipment;
o ERCOT Houston Zone electricity pricing; and
o Katy Hub Fuel pricing.
e  Annual O&M Costs included O&M costs for the following Facility systems:
o HRSGs;
o Circulating Water System;
o Cooling Water System,
o Cooling Towers/Air Cooled Condenser(s);
o Make Up Water Treatment System; and
o ESTs.
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B. Clarified CAY Model Resulis

The Clarified CAP Model results in a positive use determination of 100 percent when CCO is
assumed to equal “0” and 99.44 percent when CCO is assumed to equal the cost of a spool
piece.. Attachment D, entitled “Cost Analysis Procedure ‘CAP’ Calculations,” details STEC’s
CAP Model assumptions and the resulting use determination percentages to be applied fo
facility’s HRSGs and ESTs where:

e CCO=0and
"o CCO = Cost of Spool Piece

Attachment 1D also provides any needed supporting docurnentation for the Applicant’s variable
assumptions used in the CAP Model to generate the resulting use determination percentages.

Table 2 below summarizes the ontcomes of the two CAP Model scenarios prepared.

Table 2: Clarified CAP Model Outcomes

CAPModel |7 "Deseription T T PartialGse |
CSeenaxio | L v U0 FDeténimination |-
'fier III -
CAP Model | HRSG & Dedicated Ancillary
w/ CCO= Systems 100% $25,818,873
$0
Tier I —
CAP Model | HRSG & Dedicated Anciilary .
w/ CCO = Systems 99.44% $25,675,161
Spool Piece .

1. Avoided Emissions Model

STEC is also submitting a revised Tier IV use determination calculation methodology. STEC
requests that the TCEQ consider the revised method as a substitute for the calculation method
incladed in the original 2008 application. The proposed calculation method included in this
Response to NOD addresses and corrects any errors in the original calculation. As requested,
STEC has provided the supporting documentation for the variables used in the new calculation
method.

Consistent with recent discussions with TCEQ, this proposed calculation method is an avoided
emissions methodology (“Avoided Emissions Model”). The Avoided Emissions Model has been
developed and is proposed as a methodology for calculating the emissions-reduction benefits of
integrated design features (such as HRSGs) that produce lower emissions on a per-megawati-
hour basis. It is a technically sound method for calculating a use determination percentage based
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on actual environmental benefit and avoids the problems discussed earlier when applying the
CAP Model to an emissions-reducing / efficiency-enhancing equipment addition. As noted
earlier, the CAP Model counter-intuitively assigns a higher use determination percentage to less-
efficient equipment operation. Additional information regarding the proposed revised Tier IV
calculation methodology is found in the revised Application.

A. Avoided Emissions Model Assumptions

STEC has prepared two modeling scenarios using the Avoided Emissions Model detailed in the
revised Application:

s Scenario (1) in which the capital cost of the pollution control property eligible for
positive use determination considers the cost of the Facility’s HRSGs inclusive of the
cost of all dedicated ancillary equipment necessary to generate the emissions reductions
assumed; and

» Scenario (2) in which the capital cost of the pollution control property eligible for
positive use determination considers the cost of the Facility’s HRSGs only.

STEC considers the results in Scenario (1) to be the appropriate and accurate application of the
use determination percentage resulting from the Avoided Emissions Model presented. STEC has
prepared Scenario (2) to be responsive to the TCEQ's directions in the NOD, but challenges the
validity and use of the results of Scenario (2) by the TCEQ.

As noted earlier, a HRSG’s function is to produce steam. The ESTs then turn that steam into a
marketable product — electricity. For this reason, it is appropriate to include the cost of the ESTs
in the use determination calculations for the HRSGs. Similar to the ESTs, certain makeup water
(feed water) systems, circulating/cooling water systems, and dedicated piping, structural steel,
instrumentation and control, and electrical additions to support the ESTs and/or the make-up
water and steam cooling/condensing systems are integral to the operation of the HRSG and the
production of the marketable product, electricity. The mclusion of the cost of the Facility’s
ESTs and the HRSGs” dedicated ancillary equipment within the eligible capital costs to which
the resulting use determination percentage resulting from the Avoided Emissions Model is
applied is consistent with the TCEQ’s historical practice under the Prop 2 Program.

B. Avoided Emissions Model Results
The Avoided Emissions Model results in a positive use determination of 21 percent.

Attachment E, entitled “Tier IV Avoided Emissions Partial Use Determination Calculation”,
details STEC’s Avoided Emissions methodology and the resulting use determination percentages
to be applied to facility’s IIRSGs and Dedicated Ancillary Systems.

Table 3 below outlines the result of the Tier IV Avoided Emissions Model.
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Table 3: Avoided Fmissions Model Outcomes

. HRSGS &‘I)'é.cii'cated:AAJ‘icil.I}:-l.rryA T

$25,818,873
Systems

Tiexr TV HRSG Costs Only 21% $15,060,763
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Scenario 1:
Capital Cost Old = $0
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Sam Rayburn Power Plani S AR e e S DUFEE&EPHELPS

TRROLNE LD s

Electrigity - PV Calculations

Difference Pariod Interest Rate PY - Pgriod
($3.175.052) 1 1.10000 & {2,886,411)
(53.175.052) 2 1.21000 $ {2,624,010)
{53,175.052) 3 1.33100 % (2,386,463}
(53.175.052) 4 1.46410 § (2,168,603)
(53.175.052) 5 161061 $ {1,971,457)
(53.175.052} 6 177156 § {1,792,234)
(53.175.052) 7 1.94872 § {1,629,304)
(53,175,052} 8 2.14350 § {1,481,185)
{53.175.062) 9 2.35706 § (1,346,532)
(53.175.052) 10 2.59374 % (1,224,120}
($3,175.052) 11 2.85312 § {1,112,836)
{$3,175.062) 12 3.13843 § 1,011,669
($3.175.062) 13 3.45227 % {915,660)
($3.175.052) 14 3.79750 $ (836,090}
{$3,175 052) 15 417725 § {760,082}
($3.175.052) 16 459497 § (600,984}
($3.175,062) 17 5.06447 § (628,167)
($3.175.062) 18 555002 % (571,061)
153,175 052) 19 6.11591 § (519,146}
1$3.175.0682) 20 6,72750 $ (471,961)

NPVMP: $  (27,031,004)



Scenario 2:
Capital Cost Old = Spool Piece
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Sam Rayburn Power Plan FEEE R TFIL LT O+ SRR i DUFF & PHELPS

CTONFULENTIAL. o
Electricity - PV Calculations
Bitferanne Period Interest Ralo PV - Poriod
(33.175.052) 1 1.10000 § (2.886,411)
(53,175,052} A 1.21000 § {2,624,010)
($3.175.052) 3 133100 ¢ {2,386,463)
(63.175.062) 4 146410 § {(2,168,603)
(§3.175.052) 5 161051 § (1,971,457)
(83.175,052) G 177156 § {1,792,234)
(83.175.052) 7 194672 & {1,629,304)
(83,175.052) 3 214350 § (1,481,188)
{$3.175.052) 9 235795 § (1,346,532)
{$3.175.052) 10 259374 § (1,224,120)
($3,175.052) 1 2486312 8§ {(1,112,836)
{53.175.052) 12 3.13843 % {1,011,669)
{$3.175,052} 13 345227 % (919,699)
($3,175.062) 14 3.79750 & (836,000}
{83.175.052) 15 417726 % (760,082}
($3.175,052) 18 4.58497 § {600,984}
($3.175.052) 17 5.05447 & (628,167}
(53.175.052) 18 565892 § {571,081}
{%3.175.052) 19 8.11591 § (519,148)
133.175.0562) 20 872750 § {471,951)
NPVMP: $ {27,031,004)
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Sam Rayburn Power Plant :
Tler IV Avoided Ernissions Partial Lise Determination Caleufation

Taxpayer:
Plant;

Plant Summary:
Flant Location:
Project:

Date:

Rev:

LR NG

South Texes Elactic Cooperative inp.

Sam Raybum Power Fant

1776 3x1 Configuration Natursl Gas-Fired Conlsied Cycle Plant
Nurssty, Victoris County, TX

201 Revised Tier IV Avoidvd Ennssipns Caleviallons

Jdune 24, 2013

a4

Total Subject Facllity Gost
Total Cost of Tier IV Equipment®!

ST e e e e
Subject Guiput-Based Limit Cateviation {ibs NOX / MW}
L et et i o — N iR
nput-based Limit Heal Rate ; Converslans = o‘:.tll;litt‘ l{:[:s;ed
{tbs HOX/MRME U} {BlulkWh) (4,000,600 Btu NOX/MWh)
#1000 kwh)
0162 2622 4.000 0.1573

Outputnbased Limn

Subject Detailg:

Average Heat Rale!" B.E622 BlukWh
NOx Emlssions! 57.14 Tons ¢ yeat
Ptant Capacily® 177 MW
Capacity Factort! 33.86%
Technology'™ Combined Cygie

§ 128020230
$ 25818873

10.240 BlkWiv
‘unag §te§_n_1_ BoilenTurbing Conigurailon

TSTEFZ
Subjest Qutput Canversion Caloulation (NOx Tons | Year}

; Capacily
] Capagity (MW} % X {365 day=*24
{lbs NQWRWh) Factor Hours / 2,060 Ibs)
V1573 177 A3.8E% 4
BTEP3 T ’
Baseline Qutput-Bastd Limil Calegtation {ibz NOx ! MWh)
R N
Input-based 1imit % Heat Rate i Cotversions ° Ot[tir::'t‘ ?IZB:(I
{Ibs NOXIBMEt) {BluikWh) {1,800,800 Bln N.DxIMWh]
71000 kWh)
D182 $) 449 1,000 014900
. CEER4T -
EBaseline Quiput Sonvetsion Calculation (NOx Tons Year)
. . i “tnit Conversions
- £ Ft .
Oifgsh’:)a;i‘&;’ x Copacity (M) x C:;’;‘::V X (366 days * 74
Hours 12,600 bs)
Q.1200 i 33 B5% 4
STERE - .
Parcent NOx Reduction Caleadation
, Outtpue % NOx
AL &
{ Qutplt Bazeline Cutput Subject } i Subject Reguction
16 & 57 277 20 &%
Conciude *4 Exempt |~ 2 !

) r‘eal
SO emi

" Teciaclogy iag-
1 fatal ul”"e

Ferm E'A-&"" E
T8aseiing matr

nts gk sotal 2-yee By
s ihe actwel Syear aversge b
¢ oS e fveikge Domieal capact

16 kT Be s 2010-2012 and ras piovided by the cilent

e ohigrd
o 2010-3012 and

e 8rid it was dateravined based ¢

was provided by the ohient

Whait Converstons

Quiput N
{Tans!Year}

37

Quitput MOx
(FansiYear)
436

2842 preduced s tonsiyear aed wes provide by the ohierd

st £ovide by B e Jegd



Attachment F



South Texas Electric Cooperative, Inc.

Consultant: Greg Maxim, Duff & Phelps

Plant: Sam Rayburn Power Plant Expansion

Issue 1:

Response:

Issue 2:

Response:

Issue 3:

Please review the enclosed application to ensure that all mformation is still
current,

This response to the NOD provides additional information in support of STEC’s
original application. With the addition of the supplemental information provided
in this response, the application is current.

Please provide a citation to the subsection level of the adopted environmental rule
requiring the installation of the heat recovery steam generators (“HRSG”). 40
CFR § 60 is not cited to the subsection level. In order for 30 TAC § 116.110 and
§ 116911 to be appropriate citations a copy of the permit, with the sections
requiring the installation of the HRSGs identified, nmust be provided. 306 TAC
§117.131 is not a valid citation. Please explain how the equipment enables the
applicant to meet or exceed the cites rule(s).

Please refer to Attachment A.
In addition to the proposed calculation, use the cost analysis procedure (“CAP”)
contained in 30 TAC §17.17 to calculate a proposed use determination

percentage.

(Production Gapacity Factor x Capital Cost New) - Capital Cost 0ld - NPVMP) x 100

Capital Cost New

The variables used in the CAP should be calculated as follows:

Production Capacity Factor: calculated by dividing the capacity of the existing
equipment or process by the capacity of the new equipment or process.

Capital Cost New: Cost of HRSGs

Capital Cost Old: Costofa boiler(s) required to produce the same amount of steam
produced by the HRSGs

Net Present Value of the Marketable Product: The net present value of the
marketable product recovered for the expected lifetime of the property, calculated
using the equation in §17.17(c)(2).



- (Marketable Product Value-Production Cost),
(1 +Interest Rate)'

NPVMP =

=1
d Marketable Product;

1. If steam is used to generate electricity that is sold to external parties or used on site,
then the value of the marketable product is considered the value of electricity sold or
used on site as a result of the steam generated by the HRSG.

2. If steam is sold to an external party, then the value of the marketable product is
considered to be the retail value of the steam sold.

3, If steam is used on site, then the value of the marketable product is the value assigned
to the steam for internal accounting purposes. It is the respounsibility of the applicant
to show that the internally assigned value is comparable to the value assigned by
other similar producers of steam.

For 1 above, the thermal power of steam generated by the facility is converted into
electrical power, Using steam tables and basic thermodynamic equations, the thermal
power of the steam can be determined,

Wthennal:(hl'h[)) xm

Where hy is the initial specific enthalpy of the liquid (the HRSG feedwater) and hy is the
final specific enthalpy of the steam at a given temperature and pressure exiting the
HRSG. m is the mass flow rate of the steam. Use the steam tables to determine the
specific enthalpy of the steam based on the required specifications (femperature and
pressure) of the steam produced.

To determine the electrical power represented by Winermal, Wihermal DSt be converted to
electrical power using the thermal efficiency (Nema ) of the steam turbine(s). You may
either use the rated efficiency of the actual steam turbine at the facility or assume Yermat
of 36%, which is an average steam turbine thermal efficiency for non-nuclear
applications. '

Welectdcal: Wthermal x Mihermal

Wetectrica TEpresents the electrical power generation associated with the HRSG. In order to
determine the marketable product value, multiply this value by the number of hours the
HRSG operated in each of the last three years while the electricity was being generated
for sale or use on site. This value should then be multiplied by the average retail rate of
electricity sold during each of the last three years in order to determine the marketable
product value of the steam used to generate electricity sold to external parties or used on
site for the last three years. The marketable product values for the last three years should
be added and the sum divided by three to obtain the average marketable product value
over the last three years.



» Production Cost: Itemized costs directly attributed fo the operation of the HRSG
excluding non-cash costs, such as overhead and depreciation and excluding costs
rclated to operating the gas turbine, associated duct burners, or the steam turbine
including fuel costs.

s Interest Rate: 10%
s n: cstimated useful life in years of the HRSG

Response:  Please refer to Attachment B for a discussion regarding the flaws in CAP as
prescribed by the ED staff. Also, please refer to Attachment C for a discussion
regarding the use determination models developed by STEC and the pollution
control percentages.

Issue 4: Under the administrative rules in place at the time of this application was filed the
applicant could propose the metbod of calculating a use determination percentage
for a HRSG. Please provide an alternative method for calculating the proposed
use determination, Simply stating that the application should receive a 100%
determination because other similar applications did is not acceptable.

Response:  Please sce Attachment C.






W

Michael J. Nasi

JACKSON WALKER L.L.P. (512) 236.2216 (Direct Dial)
. L N - (512) 391-2194 (Direct Fax)
ATTORNEYS & COUNSELORS mnasi@jw.com
March 7, 2014
Via Email and Hand Delivery
Mr. Ron Hatlett _
TCEQ Tax Relief for Poliution Control Property Program
MC 110

12100 Park 35 Circle, Building F, 4th Floor
Austin, Texas 78711-3087

A e ey e A
. s
- s

Re:  Response to Notice of Technical Deficiency
South Texas Electric Cooperative, Inc. _
Sam Rayburn Power Plant Expansion, Nursery, Victoria County, Texas
Regulated Entity No.: RN100222652 ' :
Customer No.: CN600131254
Application No. 13534 '

Dear Mr. Hatlett:

On January 24, 2014, the Executive Director (“ED™) of the Texas Commission on
Environmental Quality (“TCEQ”) issued a Notice of Technical Deficiency (“NOD”) to South
Texas Electric Coopérative, Inc. (*STEC” or “Applicant™) regarding its application for 2 use
determination for the heat recovery steam generators (“HRSGs™) and enhanced steam turbines
(“ESTs”) located at its Sam Rayburn Power Plant. As part of this response to the NOD, STEC is
providing additional information in support of its original application. With the addition of the
supplemental information provided in this response, the application is current.

Introduction

In the discussion that follows, Applicant provides a full response to the Execulive Directot's

. request for additional information while explaining how many of those requests reflect an
interpretation that contradicts the letter and intent of the controlling provisions of the Texas Tax
Code. As Applicant has consistently stated in prior filings and meetings, much work has been
done to develop a consensus position among the group of current HRSG and EST applicants to
provide the Executive Director with the tools and the techdical support it needs to generate
positive use determinations that comport with the Texas Tax Code-and existing commission
regulations. '

Specifically, the Avoided Emissions and Clarified CAP Models that have been provided are the
fruit of months of technical collaboration among applicants and reflect a significant compromise .
given the fact that several competitor power plants are not paying any property tax on HRSGs
due to 100% positive use determinations previousty issued by the Commission. Thanks to this
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collaboration and corpromise, the Executive Director has been given a clear path forward that
can bring this almost 7-year old process to completion and, by so doing, establish a framework -
for handling futore applications as energy efficiency, generally, and BRSGs and ESTs, in
particular, continue to be central components of pollution control strategies within the electric
power industry and beyond. While the Applicant appreciates the difficult task the Executive
Director has in working through these applications, we respectfully request that the long-overdue
use determinations be finalized as soon as possible and we frust that the legal and technical
information provided below will help expedite that process.

Issue 1 — Texas Tax Code § 11.31(k) and (m)

A, The statutory definition of “facility, device, or method for the control of air, water,
or land pollution” states that such property is used “fo"meet or exceed rules or regulations
adopted by any environmental protection agency.”

" Asnoted in its NOD, the ED interprets Texas Tax Code §§ 11.31(k) and (m) as “gstablishing an
expedited review process and exempting an applicant from providing detailed information
_ regarding the anticipated environmental benefit for property on the k-list.” However, the ED
goes on to say that “[blecause Article VIII, Section 1-, of the state constitution authorizes the
exemption only for property used to meet or exceed an environmental rule, the Executive
Director does not interpret Texas Tax Code § 11.31 subsection (m) as exempting §11.31(k)-
listed property from the TCEQ’s review standards at Title 30 Texas Administrative Code (TAC)
Chapter 17 or mandating the issuance of a positive use determination, when the property is not
used, constructed, acquired or installed to meet or exceed an environmental rule.”

Section 11.31(a) provides that “A person is entitled to an exemption from taxation of all or part
of real and personal property that the person owns and that is used wholly or partly as a facility,
device. or method for the control of air, water, or land pollution.” Under this provision, if the
property is used for the control of air, water of land pollution, it is eligible to receive a tax
exemption. :

The ED accurately notes that in addition to being property used for the control of air, water, or
Jand pollution, that the property must also be used to meet. or exceed an environmental
regulation. What the ED refuses to recognize is that when the Legislature amended § 11.31 in
2007, by adding §11.31(k), the Legislature specifically defined the equipment listed in §11.31(k)
"as “facilities, devices, or methods for the control of air, water or land pollution.” This is not just
some geperic description, but mirrors the defined terms used in §§11.31(a) and (b) and
specifically satisfies the requirement to meet or exceed an environmental regulation.

" The term “facility, device, or method for the control of air, water, or land pollution” is defined in

§11.31(b) as:

land that is acquired after January 1, 1994, or any structure, building, instatlation,
excavation, machinery, equipment, or device, and any attachment or addition to or
reconstruction, replacement, or improvement of that property, that is used,
constructed, acquired, or installed wholly or partly to meet or exceed rules or
regulations adopted by any environmental protection agency of the United States,



this state, or a political subdivision of this state for the prevention, monitoring,
control, or reduction of air, water, or land poflution.

Therefore, if equipment is considered a facility, device, or method “for the control of air, water,
or land pollution” then, by definition, it is used “to meet or exceed rules or regulations adopted
by an environmenta! protection agency for the prevention, monitoring, control, or reduction of
air, water, or Jand pollution.” There is no other way it can be interpreted. The fact that the
Legislature specifically chose to define the items listed in 11.31(k) as “facilities, devices, or
methods for the control of air, water, or land pollution” demonstrates that the Legislature had
already determined that these items satisfy the requirement to meet or exceed an environmental
regulation. Because the Legislature chose to describe this equipment using a statutorily defined
term, that definition must be applied and the property must be considered to “meet or exceed
rules- or regulations adopted by any environmental protection agency . . . for the prevention,
monitoring, control, or reduction of air, water, or land pollution.” The ED cannot simply choose
to ignore this statutory definition.

Thus, when the Legislature states that heat recovery stearn generators (“HRSGS”) and enhanced
steamn turbines (“ESTs”) are “facilities devices, or methods for the control of air, water, or land
pollution,” the ED must treat them as that term is defined and recognize that they are used to
meet or exceed an environmental regulation. If the ED continues to argue that there is no
environmental regulation that HRSGs and ESTs meet or exceed, then the ED is willfully
ignoring the statutory language. The ED has no such authority. :

Finally, it is worth reiterating Chairman Shaw’s comments during the December 5, 2012
Agenda, in which he articulated the argument that equipment listed in § 11.31(k) are not required
to provide an environmental citation based on the statutory language:

I can understand how one might read that subsections (m) and (k) and say well we
don’t really have to cite the rules and regulations that are met or exceeded because
of this because the lcgislamre said the ED is going to determine that this, they
shall determine that this is pollution control equipment, it’s just a matter of
determining what proportion of that is. And so I think at a minimum, it’s
problematic to suggest that negative use determination should be made because
they failed to cite an applicable rule in light of that. I think that, it makes it
difficult to square that with what the legislature was intending whenever they
“included that in the rule or in their legisiation.

_ The order issued by the Commission remanded the applications back to the ED and allowed the
ED to issue NODs to seek further information from the applicants, including information
regarding environmental citations. However, the fact that the ED has the ability to request
further information regarding environmental citations cannot be viewed as an opportunity to
ignore the statutory definition of a “facility, device, or method for the control of air, water, or
land pollution.” '



B. ED’s Reliance on Intent Is Misplaced

It has also become evident that the ED is reading an element of intent into the statute where none
exists. The BED’s position with regard to HRSGs and ESTs is that the applicants did net install
this equipment for the environmental benefit it achieves, but for the additional electricity that this
equipment can help generate. The position that the intent of the applicant governs whether the
equipment is eligible for a tax exemption could be derived from one of twa places: 1) Article
VIiI, Section 1-1 of the state constitution, which requires that eligible equipment must meet or
exceed an environmental rule or regulation; or 2) Tax Code § 11.31(g)(3), which requires the
Commission’s rules to “allow for determinations that distinguish the proportion of property that
is used to control, monitor, prevent, or reduce pollution from the proportion of property that is
used to produce goods or services.” '

However, there is no provision in the statutory language that directs TCEQ to consider the
property owner’s intent when it installed the equipment in question. The fact that the equipment
may also provide some production value is of no consequence as to whether the equipment is
eligible for a positive use determination.

If the ED believes that they must consider the intent of the applicant based on the “meet or
exceed” langnage, it is clear this requirement has been satisfied through the statutory definition
of “facility, device, of method for the control of air, water, or land pollution.” ‘When the
Legislature applicd this defined term to the equipment listed in 11.31(k), any concern about the
intent of the applicant was rendered moot.

We have previbusly cited to the letter from Rep. Rick Hardcastle, the author of HB 3732, which
specifically states: :

pollution control benefits can be derived from the manner in which fuel is
prepared and used, and from increasing the efficiency of certain facilities. By
doing so, the amount of fuel necded and the total amount of pollution emitted can
be reduced. 1 did not intend, nor do I support, an interpretation of anything in HB
3732 to prevent electric generating facilities from receiving exemptions for
equipment simply becauge they also derive profit from a given piece of equipment
or process. If it reduces poliution, it qualifies. (emphasis added).!

Furthermore, during the December 5, 2012 Agenda, Commissioner Baker noted:

..In this letter from the author that says specifically that “3732....[was not
intended] to prevent electric-generating facilities from receiving exerptions for .
equipment simply because they also-derive profit from any given piece of
equipment or process.” It basically says if it reduces pollution it qualifies. And
so, I have a really hard time sort of ignoring what the will of the author, who
seems to be very clear in sort of what he was thinking when the bill was written

! Letter from Rep. Rick Hardeastte to Grace Montgomery, Deputy Director of Administrative Services at the TCEQ,
August 1, 2007 {emphasis added).



and passed, and sort of just setting that aside because of the economic benefit gain
from the installation of a HRSG.

The ED’s position regarding the applicant’s intent could be based on a misinterpretation of
11.31(c)3) which directs applicants to provide, among other things, “the purpose of the
installation of such facility, device, or method, and the proportion of the installation that is
pollution control property.” Here the applicant must describe the operational purpose of the
equipment, but the ED’s job is to make an objective evaluation of the percentage of the
equipment that serves a pollution control function and the percentage of the equipment that
serves a productive function. This language does not provide the ED with authority to determine
the eligibility of the equipment for a tax exemption based on the applicant’s intent in installing
such equipment. '

Whatever the ED’s view is of what should be considered in evaluating these applications cannot
take precedence over what is required by the statute. Nowhere does the statute state that the ED
should consider the intent of the applicant in installing the equipment; instead, the ED. must make
a matter of fact assessment — “If it reduces pollution, it qualifies.”

Issue 2 - Review of Environmental Rule Citations

While we do not agree that an environmental citation is required for those items listed in §
11.31(k), in an effort to comply with the ED’s request, we have provided a number of
environmental citations that are exceeded by the installation of the HRSGs and ESTs. The ED.
considers each of the listed citations to be insufficient “to establish a clear connection between
the listed equipment and the cited rules.” The ED requests that we “provide an explanation of
how the cquipment is used to meet a requirement in the [cited] rule.”

Before explaining how the HRSGs and ESTs provide reductions in nitrogen oxide (*NOY”)
emissions, it is worth noting that the ED’s request that Applicant provide an explanation of how
equipment is used to meet a requirement of the cited rule substantively differs from the statutory

 requirement that the equipment meets or exceeds an environmental rule. The Commission has
previously recognized that “[t]he term ‘exceed” is interpreted to include voluntary projects which
go beyond the minimum requirements of environmental laws, rules, or regulations, provided that
the projects are initiated pursuant to or in compliance with an adopted or enacted law, rule, or
regulation”? Thus, even if an environmental rule does not specifically call for the installation of
a HRSG, if a HRSG assists in reducing poliution beyond the minimum trequirements of that rule,
then it exceeds the environmental rule and is eligible for a positive use determination,

Furthermore, an environmental rule regarding NOy emissions can be exceeded not only by
achieving greater emissions reductions than is required by the rule, but also by proactively
complying with or exceeding the requirements of an adopted or enacted rule that the facility will
have to comply with in the future. Even if the facility is not yet required to comply with a
particular rule, if an applicant voluntarily complies with or exceeds the requirements of an
adopted or enacted rule, then it meets the statutory requirements as well as the Commission’s
stated position of what it means to exceed a rule. :

2 19 Tex. Reg. 7737, 7793 (Sept. 30, 1994).



A. NSPS

One of the reasons that the interpretation of the term “exceeds” is so important with regard to
HRSGs and ESTs, is that the applicability of the EPA’s New Source Performance Standards
(“NSPS”) for steam generating units and combustion turbines is based on the heat input for a
particular facility and the timeframe in which it was constructed or modified. For example, a gas
turbiné with a heat input at peak load that is greater than 10 MMBtu per hour, which was
constructed after February 18, 2005 is subject to the requirements in 40 CFR 60, Subpart KKXKK
(“NSPS KKKK”), On the other hand, if the exact same type of plant particular plant was
constructed in 2004, the gas turbine would be subject to 40 CFR 60, Subpart GG (“NSPS GG™)
and any associated BRSGs which use duct burners would be subject to either 4¢ CFR 60 Subpart
Da (“NSPS Da”) or 40 CFR 60, Subpart Db (“NSPS Db”). The only difference between the two
plants is the time in which it was constructed. However, the environmental benefit of reduced
emissions per megawatt/hr produced that is provided by the HRSGs and ESTs at both plants is
the same. :

STEC is subject to NSPS GG as it was not constructed or modified after February 18, 2005.
Furthermore, STEC does not use duct burners, so it is not subject to NSPS Da or NSPS Db.
NSPS GG provides a concentration-based NOy emission limit. Admittedly HRSGs and ESTs do
not change a facility’s ability to meet or exceed a concentration-based emission limit. HRSGs -
and ESTs do, however, help a facility comply with an output-based emission limit by improving
the overall efficiency of the plant. Output based emissions limits are based on the amount of
pollution produced per unit of useful output. ~

Subpart KKKX, on the other hand, does provide an output based emissions limit. Subpart
KKKK applies to the emissions from the gas turbine, as well as any associated HRSGs and duct
burners. Furthermore, the TCEQ recently adopted a Permit By Rule (PBR) for Natural Gas-
Fired Combined Heat and Power Units,® In the preamble to the adoption of the Combined Heat
and Power (CLIP) PBR, the TCEQ states, “The Commission acknowledges the benefits and
advantages of CHP as a means of providing efficient, reliable, and clean energy.” As part of that
PBR, TCEQ specifically provided that the emission limits for stationary patural gas engines
would be measured in terms of air contaminant emissions per unit of total energy output.*
HRSGs are recognized as a typical industrial CHP application. The fact that the TCEQ
recognizes the pollution control benefits of this type of equipment in its permitting program
should be given weight when evaluating the Executive Director’s arguments in this case that
similar equipment does not have pollution control benefits. :

It is worth noting that those facilities that have not triggered NSPS KKKK because they were
constructed or last modified prior to February 18, 2005 still provide the exact same
environmental benefit and emission reductions that facilities constructed or modified after.
February 18, 2005 provide. The same environmental benefits and emissions reductions that have
been recognized by the Commission.

330 TAC §106.513; 37 Tex.Reg. 6037-6049, Avgust 10, 2012.
#30 TAC §106.513(d).



STEC contends that it is wholly unreasonable for the Commission to treat a plant which was
constructed in prior to 2005 as ineligible for a pollution control tax exemption because it was not
subject to an oufput based emission standard, even though it provided the same emissions
reductions and the same environmental benefits that the same plant built in 2005 provides. Any
' facility constructed prior to February 18, 2005 that employs HRSGs and ESTs meets the
Commission’s definition of “exceed” as it is a “voluntary project” which goes “beyond the
minimum requirements of environmental laws, rues, or regulations” that is “in compliance with
an adopted or enacted law, rule, or regulation {i.e., NSPS KKKK].”

The ED’s position.would ignore the environmental benefit that the Commission has explicitly
acknowledged that these facilities provide. We find it hard to believe that the Commission

- would choose to provide a market incentive to some, but not all, facilities that install the exact
same pollution control equipment while ignoring the environmental benefit that older facilities
have been providing for a longer period of time. In a seemingly ironic twist, under the ED’s
current position, those facilities that have provided the greatest amount of pollution prevention
are the facilities that will be left without a positive use determination.

If, however, the ED wishes to distinguish between plants that provide the exact same
environmental benefit based on the date which the facility commenced construction, there are
other regulatory programs that the ED has previously recognized as appropriate citations that are
applicable in this matter. The Commission has previously issued positive use determinations to
dozens of applicants who have cited to the Clean Air Interstate Rule (*CAIR”) and the National
Ambient Air Quality Standards (“NAAQS”) as the environmental rule that is being met or
exceeded by the use of the pollution control property. The “Tax Relief for Pollution Control
Property: Technical Review Document” for applications citing to the CAIR and NAAQS
regulations indicates that these applications “cites valid rules.” :

B. CAIR

The ED has noted that “CAIR is a cap and trade program that allocates allowances to all electric
generating units. Please explain how a Heat Recovery Steam generator (HRSQ) is required to
meet a CAIR requirement.” Under CAIR the EPA has established a model NO, trading
program, whete the EPA provides emission “allowances” for NOy to cach state, according to the
state budget. The states will allocate those allowances to sources (or other entities), which can
trade them. As a result, sources are able to choose from many compliance alternatives, including:
installing pollution control equipment; switching fuels; buying excess allowances from other
sources that have reduced their emissions, or investing in energy efficient processes that reduce
cmissions. Through the use of a HRSG and EST, Applicant is able achieve the desired megawatt
production, while limiting NOy emissions. Without its HRSGs and ESTs, Applicant would be
unable to produce the same amount of power without producing more NO, emissions that would
cause it to violate its NO, emissions limits under CAIR. '

C. NAAQS

Similarly, the ED has also dismissed NAAQS as an épplicable environmental regutation. When
any applicant submits an air quality permit application to the TCEQ, it must be able to
demonstrate that the proposed facility will not cause or contribute to an exceedance of the



NAAQS for any of the criteria pollutants, including NO. When Applicant was deciding what
type of natural gas facility to construct, it had a certain megawatt production in mind. The
desired megawatt production could be achieved either by constructing simple cycle facilities or
combined cycle facilities. Both types of facilities would have to demonstrate compliance with
the NAAQS. A combined cycle facility, through the use of HRS(s, significantly reduce fuel
consumption and thereby reduce total NOx emissions. Therefore, even if both facilities could
demonstrate compliance with the NAAQS, the decision to expend more capital and construct a
more enérgy efficient combined cycle facility that reduces NxO emissions exceeds the NAAQS
requirement. '

D. BACT

The ED states that its review of the construction and amendment air permit applications “did not
disclose any representation of the HRSGs providing pollution control. . . It is not appropriate to
revise a BACT analysis in order to justify a property tax exemption.” Applicant does not
disagree with the FI)'s assertion that HRSGs were not specifically identified as a BACT
requircment in its permit applications. However, the fact that HRSGs are actually used to reduce
exhaust temperature in order to operate the SCR systems, which is a BACT requirement,
~ demonstrates that HRSGs are used to meet an environmental rule. :

The ED could argue that SCR systems do not require HRSGs to reduce exhaust temperature and
that other means are available to achieve the desired temperature reduction. However, such an
argument would again fail to apply the appropriate statutory requirement. The statute does not
requite applicants to demonstrate that the equipment is required to meet a requirement of an
environmental rule; it merely states that eligible property must be used to meet or exceed an
environmental rule. In this case, the HRSGs are used in order to assist in meeting the BACT
requirements, by cooling the exhaust prior to passing through the SCR, in order to reduce NO,
emissions.

The ED has also rejected the position that GHG BACT requirements are a sufficient regulatory
citation because Applicant is not yet required to meet those regulations. The ED’s position fails
to recognize that an environmental rule that limits emissions can be exceeded not only by
achieving greater emissions reductions than is required by the rule, but also through “voluntary
projects which go beyond the minimum requirements of environmental laws, rules, or
regulations, provided that the projects are initiated pursuant to or in compliance with an adopted
or enacted law, tule, or regulation.”” Even if the facility is not yet required to cornply with a
particular rule, if an applicant voluntarily complics with or exceeds the requirements of an

adopted or enacted rule, then it meets the statutory requirements as well as the Commission’s
stated position of what it means to exceed a rule.

The most effective means to reduce the amount of CO; generated by a fuel-burning power plant
is to use efficient generating technologies and processes to meet the plant’s required power
output. The equipment itself, heat recovery system generators, enhanced steam turbines, and
related ancillary equipment capture and recirculate heat that would otherwise be vented to the
atmosphere, which resuits in more electricity being produced per unit of fuel input.



In its GHG BACT Guidance Document, the EPA states, “Considering the most energy efficient
technologies in the BACT analysis helps reduce the products of combustion, which includes not
only GHGs but other regulated NSR pollutants (e.g. NOx, SO2, PM/PM;¢/PM; 5, CO etc.). Thus,
it is also important to emphasize that energy ecfficiency should be considered in BACT
determinations for all regulated NSR pollutants (not just GHGs).” The fact that output-based
emission reductions have been so clearly identified by the EPA as a preferred method of
compliance with BACT for a wide range of pollutants should end any debate about whether a
sufficient regulatory basis exists to conclude that HRSGs qualify as pollution control property.

By reducing output based emissions of GHGs in this manner, this equipment is clearly eligible

for Prop. 2 consideration without the need for any further discussion of whether and to what
extent existing NOx regulations independently establish that eligibility.

Issue 3 - Calculation of an Appropriate Partial Positive Use Determination

A. Avoided Emissions Approach

South Texas Electric Cooperative, Inc. is a Tier IV applicant, and is not required to use the cost

analysis procedure (CAP) for purposes of calculating the use determination percentage for the

HIRSGs. The Supplemental Application uscs a Tier IV Use Determination calculation that is

based on an avoided emissions methodology.. As requested by TCEQ, the Supplemental
Application also includes use determination caloulations based on the CAP.

The Applicant disagrees with the ED’s position that the equation in Step 5 requires a correction.
Tn our NOD response dated Juoe 24, 2013, the equation provided in Step 5 of the Avoided
Emissions Approach is calculated as:

Emissions Output - Emissions OUtPUtSubject Plant

Baseline Plant

Emissions OutputSubjecl Plant

Upon further review, for purposes of this NOD Response and the Supplemental Application, the
Applicant has more accurately described the result calculated by the equation in Step 5 as the
“NO, Emissions Avoided by Subject Plant” or: : .

45.8 TPY pasetine Piant = 37-7 TPY supjectPlant _ 20.9% TPY NOx Emissions Avoided
37.7 TPYSubject Plant by Subject Plant

The term “NO, Emissions Reduction” implies a nieasure from the Baseline Plant’s emiséions,
which is consistent with the TCEQ’s requested calculation change. This is not the intended
measure to be calculated by the equation in Step 5.

S EPA, PSD and Title ¥ Permitting Guidance for Greenhouse Gases, p..21 (March 2011).



Rather, the formuta used in Step 5 relies on an “Avoided Emlzséions” apprdach described by the
US EPA in its document, "Quiput-Based Regulations: A Handbook for Air Regulators, 2004, p.
31.” In describing this approach, the US EPA states the following:

The displaced emissions are the amount of emissions that would have otherwise
have been generated to J)rovide the same thermal output from a conventional @.e.,
Baseline Plant) system.

By dividing the numerator outlined in the equation in' Step 5 by the Emissions Oufput of the
Subject Plant (TPY NOy “Avoided by the Subject Plant”), the STEC has calculated the
percéntage of NOy emissions avoided by use of the Subject Plant. Making the change requested
by the ED (using Output Baseline) in the denominator would not more-accurately calculate the
NO, emissions avoidance percentage attributable to the HRSGs.

B. CAP Caleulations / CCN: Steam Turbines and Dedicated Ancillary Equipment

To clarify, only two (2) of the three (3) proposed CAP calculations presented in the Applicant’s
June 2013 Supplemental Application and NOD response include the cost of the steam turbine
and dedicated ancillary equipment costs within CCN. In the case where we ran the CAP Model
using all assumptions requested by the Executive Director in the NOD, including CCN = HRSG
costs only, the CAP Model generated a result of -402.6%.

fus EPA, Office of Atmospheric Protection Programs, Oufput-Based Regulations: A Handbook for Air Regulators,
pp. 31-33 (2004).
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Table 1 on page 12 of the June 2013 NOD response summarizes this requested CAP Model’s
inputs and the resulting CAP Model outcome. As noted in the Table, CCN is defined as the Cost
of the Facility HRSGs only. For reference, we have provided this Table again below with no
changes to the version submitted in June 2013.

Table 1: Results of CAP Model Using TCEQ Variable Assumptions

TCEQ CAP Model Variable
Assumption :

TCEQ CAP Model Inputs

TCEQ CAP
Model
Output

1 Production Capacity Factor (PCK):
Calentated by dividing the capacity of the existing
equipment or process by the capacity of the new
equipment or process.

PCF = §; undefined .
Capacity of Existing Equipment = 0
Capacity of New Equipment/Process = 42 MW

2 | Capital Cost New (CCN):
Cost of HRSGs ONLY’

CCN = $15,060,763

3 | Capital Cost Old (CCO):
Cost of a boiler(s) required to. produce the same
amount of steam produced by the HRSGs.

CCO= $9,538,063
See developed assumption for CCO in
attached model,

4 | Net Present Value of the Marketable
Product (NPVYMP):

The net present vahie of the marketahle p}odua
recovered for the expected lifetime of theproperty,
calculated using the equation in §17.17(c)(2)

1. If steam is used to generate electricity that is sold
to external partics or used on site, then the value of
the markefable product is considered the value of
eleciricity sold or nsed onsite as a result of the
steam generated by the HRSG.: A

For 1 above, the thermal power of steam generated
by the facility is converled into electrical power.
Using steam tables and basio thetmodynamic
equations, the thermal power of the skam can be
determined.

Substituted actual steam turbine net

generation in Megawatt-Hours for the 2005- -

2007 period[1]

N/A

5 | Production Cost (PC):

Ttemized costs dircctly attributed to the operation of
the HRSG cxcluding non-cash costs, such as
averhead and depreciation and excluding costs
related to operating e gas turbine, associated duct
burners, or the steam turhine including fuel costs.

HRSG-Only O&M: $896219
(NOTE: No Fuel Costs Included)

6 | Interest Rate:

10%: Use in current CAP Model

Assumed

T im
- | Estimated Useful Life in years of the HRSG

Use 20 year useful life, Assumed

Assumed

8 | ALL Assumptions Above

All

-402.6%

'NOTE: (Capital Cost New = HRSG Capital Costs only in Line 2 above)

7NOTE: (Capital Cost New = HRSG Capital Costs only in Line 2 above}

11




The Applicant disagrees with the ED that the steam turbine and other dedicated equipment costs
included in our additional two (2) CAP Model scenarios provided in the June 2013 Supplemental
Application and NOD response should be removed from the CCN. Without these Balance-of-
Plant equipment installations, HRSGs would not and could not produce a byproduct or
marketable product. That is, no electricity or steam could be produced, measured and sold
through the installation and use of Facility HRSGs. If required to remove the steam turbine and
other dedicated equipment costs from the two additional CAP Model scenarios” CCN variable
assumptions, then one should also eliminate any Marketable Product Value (revenue) estimated
for any byproduct or marketable product within the CAP Model. Such revenue could not be
generated by the HRSG equipment alone; this equipment must be installed within a total
productive plant configuration.

As discussed in detail later in this response, the Applicant’s two (2) additional CAP Model
scenarios incorporate Production Cost variable assumptions that include O&M costs associated
with the steam turbine and other dedicated equipment. Such equipment is essential to the
HRSG’s functions - both in the contribution to pollution control and production output - and,
therefore, such O&M costs should be included in the Production Cost and Net Present Value of
Marketable Product (“NPVMP”) calculations within these CAP Model alternatives. '

C. CAP Calculations / CCO: CCO = Zero or CCO = Ductwork/Spool Piece

TCEQ Proposition 2 rules at 30 TAC §17.2(2) provide a definition of the CAP Moadel variable
Capital Cost Old (or “CCO”) as follows:

The cost of the equipment that is being or has been replaced by the equipment -
covered in an application. The value of this variable in the cost analysis
procedure is calculated using one of the four hierarchal methods for this variable
in the figure in §17.17(b)(1) of this title (relating to Partial Determinations).

Conversely, CCO is defined in 30 TAC §17.17(c)(1), Note 3, as:
..the cost of comparable equipment or process without the pollution conrol....
30 TAC §17.17(c)(1), Note 3, goes on further to provide four (4) calculation methods for CCO.

These two definitions of CCO are very different. The former definition would require that the
HRSG be a replacement or a partial replacement of existing equipment.

Such an event is represented in the CAP Model scenario provided in the Applicant’s June 2013

Supplemental Application and NOD response in which CCO equals the cost of ductwork or a.
“spool piece”. In this case, the HRSG’s installation in a combined-cycle retrofit of an existing

simple-cycle facility represents the upgrade or retrofit of a simple-cycle combustion turbine

(“CT”) configuration. Specifically, it would require the replacement of that section of ductwork

between the Facility’s CT(s) and stack(s). Further, the 30 TAC §17.2(2) definition of CCO,

when applied to units originally constructed in a combined cycle configuration, would be zero

(0), since no equipment is being replaced.
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In the definition of CCO in 30 TAC §17.17(c)(1), Note 3, comparable equipment or process
without the pollution control feature would be considered. Sub notes 3.2 and 3.3 to this section
consider a replacement scenario that would revert to the 30 TAC §17.2(2) definition of CCO.
Sub notes 3.1 and 3.4 require that a HRSG without the pollution control benefits actually exist,
which is not the case. The pollution control benefits are inherent in the HRSG design, where
waste heat from the combustion turbine is utilized to create efficiencies and, as a consequence,
reduce pollution from power generation.

Further, a natural -gas boiler could not be considered as a “comparable equipment or process,” as
suggested in the NOD. Such a natural gas boiler would not be installed in a combined cycle
configuration with a combustion turbine and would, therefore, not be replaced by a HRSG, per
30 TAC §17.2(2) and 30 TAC §17.17(c)(1), Note 3. Additionally, a natural gas boiler is not
comparable equipment because a boiler can self-generate heat to create steam, while the HRSG
is incapable of creating its own heat for steam and/or electric generation. '

Finally, the Applicant disagrees that allowing CCO to be $0 or the cost of ductwork/spool pieces
represents a determination that the HRSG was installed for the sole purpose of preventing
pollution. Indicating CCO is $0 or cost of ductwork/spool pieces simply means that no
equipment is being replaced by the HRSG. Subtracting the NPVMP from the cost of the HRSG
(CCN) accounts for the productlon benefits of the HRSG and any further deduction would be
superfluous.

D. CAP Calculations: Production_ Costs -

The Applicant disagrees that Production Costs in the CAP should exclude costs related to
operating the gas turbine, including-fuel, or the steam turbine and dedicated equipment. As
described in the CCN discussion above, the steam turbine and dedicated equipment are essential
to production of a byproduct or marketable product from the HRSG. If the use determination
calculation is going to use the value of the marketable product generated by the HRSG, it must
also take into account the cqulpment and costs associated with producing that marketable
product,

O&M costs and fuel costs related to the gas turbine and/or duct burners are also essentiai to
producing a byproduct or marketable product from the HRSG. While the HRSG uses waste heat,
such a heat source is.not “free” and must be generated through combustion of natural gas within
the combustion twbine. Sam Rayburn Power Plant design does not include HRSG duct burners,
and so no duct burner fuel costs have been included in the Revised Application. While the
TCEQ’s allowance of the duct burner O&M and fuel costs to be included in Production Costs is
correct for plant designs featuring such duct burners, such allowance accounts only for a small
fraction of the heat needed to generate a byproduct and/or marketable product.

In summary, it is unreasonable for the Executive Director fo interpret its regulations and apply its
CAP model in a way that generates significantly negative percentages for equipment which the
Legislature took pains to specifically list as pollution control equipment. Put simply, the
Executive Director has tools to do this job, but it needs to liberaie itself from narrow views of the
CAP that prevent it from doing the job the Legislature has told it to do,
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Conclusion

The ED’s position that HRSGs and ESTs are not cligible for a positive use determination
because they do not meet or exceed an environmental rule is based on a misapplication of the
controlling statute. Texas Tax Code specifically describes the equipment listed in §11.31(k) as
“facilities, devices, or methods for the control of air, water or land pollution.” This term
“facility, device, or method for the control of air, water, or land pollution” is defined in the
statute to mean equipment that is “instatled wholly or partly to meet or exceed [environmental]
rules.” The ED’s current position fails to recognize the importance of these statutory definitions
and does not comply with the controlling statute. Even so, Applicant has provided multiple
examples of environmental rules that the HRSGs and EST's help meet or exceed - rules that the
Commission has expressly recognized as “valid rules” in multiple positive use determinations.
Finally, Applicant has provided the ED with more than enough technical support to understand
and rely upon the Avoided Emissions and Clarified CAP Models. Applicant looks forward to a

. timely completion of the Executive Dircctor's technical review and the issuance of a well-

reasoned and technically supportable partial positive use determination. We stand ready to
discuss the information provided to help expedite that process.

Sincerely,

N f ot

Michael J. Nasi

cc: Chaﬁce Goodin, TCEQ Air Quality Division Via Email
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Bryan W, Shaw, Ph.D., P.E., Chairman
Toby Baker, Comuntissionier

Zak Covar, Commissioner ,

Richard A. Hyde, P.E., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by é2¢%dw:ing and Preventing Pollution

{
June 5, 2014 {Z?/“’ /’f%/

S
Mr. J. M. Harris l b Gg,)
Agent L
H & H Associates (/
406 FM 3016
Grapeland, Texas 75844

1
Re: Notice of Negative Use Determination
South Texas Blectric Cooperative, Inc.
Sam Rayburn Power Plant Expansion
Nursery (Victoria County) ' ‘
Regulated Entity Number: RN190222652
Customer Reference Number: CN600131254
Application Number: 13534 f

Dear Mr. Harris:

This letter responds to South Texas Electric Cooperative, Inc.’s Apphlication for Use
Determination for Sam Rayburn Power Plant Expansion, originaily submitted on April
20, 2009 and remanded to the executive director (ED) on December 5, 2012 by the
Texas Commission on Environmental Quality (TCEQ) commissioners. Your application
seeks a use determination for three Heat Recovery Steam Generators (HRSGs) and
vequested a Tier IV partial use determiration.

|
The ED has completed the review for application #13534 and the associated notice of
deficiency (NOD) responses and has iq!s;ued a Negative Use Determination for the
property in accordance with Title 30 Texas Administrative Code; (TAC) Chapler 17. The
Negative Use Determination js issued because the methods for determining the use
determination percentage wefe riot reasonable.

The Tier IV application process, in place in commission rules between February 2008
2nd December 2010, allowed an.appliéant to propose a method for calenlating a partial
use determination. The commission riles allow for determinations that distinguish the
proportion of property that is used to control, monitor, prevert, or reduce pollution
from the proportion of property that is vised to produce goods or services. If the property
is not used wholly for the control of air, water, or land pollution, the applicant must
present information in the application for the determination of the proportion of the
property that is poltution control. It is the responsibility of the applicant to propose a
reasonable method for determining tﬁe use determination percentage. It is the

responsibility of the ED to review the proposed method and make the final
determination.

:
P.0.Box 13087 * Austin, Texas }78711—3087 " 512-230-1000 * iced.tekas.gov

How is our customer s sr;vice? tceq texas.gov/customersuivey
lp!;ifitéd on racycled paper
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Mr. J. M. Harris
June 5, 2014 5
Page 2 s

After careful review of the three methd ds for'ealenlating a partial positive use-
determination included in the applicant’s subnittals, the ED has determined that all but

N

one of the methods are unacceptable. The two methods proposed by the applicant do
not reasonably distinguish the proportion of the HRSGs that provides a purported
pollution control benefit from the proportion of the HRSGs that produces steam that is

ol

used in a process or to produce electritity for use or sale. The one method that the ED

does find acceptable, the Cost Analysis Procedure (CAP) adopted by the commission,

produces a negative number. Therefore; the property is not eligible for a positive use
determination.

i
i

The following is an explanation of the ED’s review of the methodologies presented in

your application: ‘

t

o Avoided Emissions Approach (21%): This approach is not reasonable because it
does not distinguish:thie proportien of propertyused to control or prevent
pollution from the proportion ysed to produce a preduct. Furthermore, the
avoided emission approach does not attribute any value to production, By
attributing the entire avoided emissions to the HRSGs, this approach ignores
nitrogen oxides (NOx) reductions related to other properxty for which a positive
use determination has been isstied.

L
o Modified CAP Calculations (10p%): Capital Cost New (CCN) inappropriately
inchudes a steam turbine and water systeras. Allowing Capital Cost 0ld (CCO) to
be $0 ignores that HRSGs and other equipment are alternative production
equipment. CCO is the cost of cdmparable equipment without the pollation

control. If the HRSGs produce steam, then comparable equipment that produces
stearn without pollution controljis a boiler. The ED does not find it reasonable to

attribute $0 costto CCOin theCAP

a CAP as proposed by the executive director (-403%): The CAP*formula was
adopted by the commission to providé a meéthodology for determinations.that
distinguishes the proportion.of property that is used to control, moniter, prevent,
or reduce pollution from the psf;‘é‘porti‘on of property that is'used to produce goods
or services. The fact that the CAP calculated results in a negative number shows
that the HRSGs’ pollution prevention benefit is negated by its ability to produce a
product. ;

Please be advised that a Negative Use ﬁeteminaﬁon may be appealed. The appeal must
be filed with the TCE( Chief Clerk withini 20 days after the receipt of this letter in
accordance with 30 TAC §17.25. :

If you have questions regarding this laiter or need further agsistance, please contact
Ronald Hatlett of the Tax Relief for Pollution Gontrol Property Program by telephone at
(512) 239-6348, by é-mail at zopald hatlett@teeq.texas.gov, O write to the Texas




- Mr.J. M. Harris
June 5, 2014
Page 3

Commission on Environmental Quality}

Tax Relief for Pollution Control Property

Program, MC-110, P.O. Box 13087, Austin, Texas ~78711-3087.

Sincerely,

David Brymer, Director
Air Quality Division

DB/rh-

cc:  Chief Appraiser, Victoria County

300, Victoria, Texas, 77001-3947 !

:
|

éppraisa] District, 2805 N. Navarro St., Suite






