TCEQ DOCKET NO. 2012-1587-MIS-U

APPEAL OF EXECUTIVE DIRECTOR’S §

NEGATIVE USE DETERMINATION § TEXAS COMMISSION ON
ISSUED TO SOUTH TEXAS ELECTRIC § ENVIRONMENTAL QUALITY
COOPERATIVE, INC. (NO. 13534) §

SOUTH TEXAS ELECTRIC COOPERATIVE, INC.'S REPLY TO RESPONSE BRIEFS

South Texas Electric Cooperative, Inc. (“STEC” or “Applicant”) files this Reply to the
Responses of the Executive Director, Office of Public Interest Counsel (“OPIC”) and Victoria
Central Appraisal District (the “Appraisal District™) regarding the appeal of the negative use
determination issued by the Executive Director on July 10, 2012.

STEC refers the Commissioners to its Appeal Brief for a complete history on the Pollution
Control Property Program and the procedural history of this case.! This Reply Brief will not
reiterate that background, but instead focus on the arguments made by the Executive Director,
OPIC, and the Appraisal District. Following a brief summary of Applicant’s argument, Parts II-
VI of this Reply Brief detail why the arguments made by the Executive Director, OPIC, and the
Appraisal District in support of the negative use determination are a misapplication of Texas law,
are based on policy concerns outside of the Agency’s purview, and are founded on an inadequate
technical evaluation.

I. Summary of Argument

The various arguments from the Executive Director, OPIC, and the Appraisal District go to great
lengths to explain why the Executive Director is completely reversing course since issuing 25
positive use determinations to essentially the same type of equipment that is the subject of this
appeal. Yet, all the Response Briefs miss the fundamental underlying point of the pending
appeals — that the express language and structure of Texas Tax Code §§11.31(k-m) make clear
that the Executive Director does not have the discretion to issue negative use determinations to
equipment listed in Texas Tax Code §11.31(k). In other words, the question is not whether the
equipment is pollution control property — the legislature has already determined that it is. The
question is how much of a percentage positive use determination should be issued

This appeal should be granted and the negative use determinations remanded, so the Executive
Director can conduct the review necessary to ensure that the TCEQ does the job the legislature
has instructed them to do — to acknowledge the legislatively-established pollution control
benefits of the equipment in question and then determine the percentage of positive use
determination for the equipment in question given the concurrent pollution control and

" South Texas Electric Cooperative, Inc. — Appeal of July 10, 2012 Negative Use Determinations, July 31, 2012.
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production benefits resulting from the thermal efficiency improvements of the heat recovery
steam generators (HRSGs).

I1. Procedural Errors — The Executive Director Failed to Provide a Technical
Evaluation of the Application

In its response brief, OPIC states that it defers to the Executive Director’s technical evaluation of
whether HRSGs qualify as pollution control equipment. However, in evaluating the
completeness of the Executive Director’s technical evaluation, OPIC states, “Although the July
10, 2012 letter provides no information as to why the Executive Director no longer considers
HRSGs pollution control equipment, OPIC defers to the Executive Director on this technical
issue and anticipates that the Executive Director’s response brief will provide adequate
explanation. Further explanation from the Executive Director as well as the Commission’s
Agenda discussion and subsequent order memorializing the Commissioners’ decision on this
matter will serve to complete the record.”

As the OPIC acknowledges, the Executive Director’s negative use determinations completely
failed to articulate any basis for the decisions. Now, after the fact, the Executive Director
attempts to justify what was clearly an arbitrary decision. As an attachment to its response brief,
the Executive Director provided a one-page document entitled “Application Review Summary”
for each of the appealed applications.> The inclusion of the Application Review Summary in its
response brief is the first time the Executive Director made this document available to Applicant
and the public. By failing to provide this document to the Applicant until filing its response brief,
the Executive Director prevented the Applicant from evaluating the technical basis of the
Executive Director’s determination before the deadline for appeals had passed. This approach to
technical review and documentation and distribution of same sets a bad precedent, is highly
prejudicial, and should not be allowed.

Furthermore, even if the Executive Director had provided this document to the Applicant, the
Application Review Summary is woefully insufficient, as it provides no discussion of the
technical merits of the Executive Director’s conclusion that HRSGs are used wholly for
production purposes. It states, “A negative use determination was issued. The heat recovery
steam generators are used for production not pollution control and therefore are not eligible for
tax relief. Further, the cited regulations do not require installation of a heat recovery steam
genera‘mr.”4

The fact that the Executive Director initially provided no information that could be considered a
technical evaluation and that the Applicant had to wait until the Executive Director filed a
response brief in this appeal to receive any information regarding its negative use determination
offers yet another example of the Executive Director’s failure to comply with the statutory
requirements in §11.31. In fact, the Application Review Summary that the Executive Director
did provide includes no analysis to support the Executive Director’s position that HRSGs are

? Office of Public Interest Counsel’s Response to Appeal of Negative Use Determination (“OPIC Response Brief”),
October 4, 2012, p. 14.

* Executive Director’s Application Review Summary for Sam Rayburn Power Plant Expansion (Attachment 1),
‘1d
2
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entirely production equipment and cannot be considered an actual technical evaluation. It merely
restates the Executive Director’s conclusion without providing any context, insight into, or
technical basis for that conclusion. The Application Review Summary should be rejected as
failing to comply with the statutory requirements in §11.31 and, even if taken into consideration
by the Commissioners, provides no basis for the Executive Director’s erroneous decision.

III. Texas Tax Code §§ 11.31(k) and 11.31(m) Do Not Provide the Executive Director With
Authority to Issue a Negative Use Determination for Property Listed in §11.31(k)

The Executive Director, OPIC, and the Appraisal District each argue that when the Legislature
listed items in §11.31(k), it did not intend for these items to qualify for a positive use
determination. Instead, they argue that the Legislature merely intended for the property listed in
§11.31(k) to be reviewed to determine eligibility for a use determination. > This renders the
legislative language meaningless. Section 11.31 must be construed to give effect to the
Legislature’s intent. An agency or court should first attempt to determine this intent from the
actual language used by the Legislature. That is, an agency or court should first look to the
plain, ordinary meaning of the statute’s words.” Most importantly, “[i]f a statute is clear and
unambiguous, [the courts] apply its words according to their common meaning without resort to
rules of construction or extrinsic aids.”®

Sections 11.31(k) and (m) direct that the Commission “shall determine that” heat recovery steam
generators and enhanced steam turbine systems are “used wholly or partly as facility, device, or
method for the control of air, water, or land pollution.” Other than passing a rule to remove this
equipment from an established list of pollution control equipment (based on compelling evidence
that the equipment does not provide pollution control benefits), there is no option under the
statute for TCEQ to determine that equipment listed in §11.31(k) is not pollution control
equipment. Put simply, based on the language of the statute, if an item is listed in §11.31(k), the
question is not “whether the equipment is pollution control property”, but instead should be
“what percentage is pollution control property”.

A. Section 11.31(k)-(1)
Section 11.31(k) states:

“[t]he Texas Commission on Environmental Quality shall adopt rules establishing
a nonexclusive list of facilities, devices, or methods for the control of air, water,
or land pollution, which must include: ...

* Executive Director’s Response to the Appeals Filed on the Negative Use Determinations for the Heat Recovery
Steam Generator Applications (“Executive Director Response Brief”), October 4, 2012, p. 5-9; OPIC Response
Brief at 10; Appraisal District Response Brief at 2.

¢ See TEX. GOV'T CODE §312.005; Gilbert v. El Paso County Hosp. Dist., 38 $.W.3d 85 (Tex. 2001).

7 See TEX. GOV'T CODE §312.002(a); Am. Home Prods. Corp. v. Clark, 38 S.W.3d 92, 95-96 (Tex. 2000); Crimmins
v. Lowry, 691 S.W.2d 582, 584 (Tex. 1985).

¥ In Re Nash, 220 S.W.3d 914, 917 (Tex. 2007).
® TEX. TAX CODE §11.31(k) & (m).
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(8) heat recovery steam generators.”lo

The very purpose of this section is to provide a list of equipment that the Legislature determined
was “for the control of air, water, or land pollution.” It seems incredibly far-fetched to argue that
the Legislature provided a list of equipment that it specifically designated as “for the control of
pollution” but did not intend for the equipment listed therein to be considered pollution control
equipment.

Moreover, the Legislature included language describing an option to add items to the §11.31(k)
list when it stated in subsection (k)(18) “any other equipment designed to prevent, capture, abate,
or monitor nitrogen oxides, volatile organic compounds, particulate matter, mercury, carbon
monoxide, or any criteria pollutant.”'' A plain reading of this language demonstrates that the
Legislature had determined that each of the previously listed items were “equipment designed to
prevent, capture, abate, or monitor” pollution.

Furthermore, §11.31(1) requires that the TCEQ must update the §11.31(k) list at least once every
three years. An item may be removed from the list, but only if the TCEQ “finds compelling
evidence to support the conclusion that the item does not provide pollution control benefits.” By
including HRSGs and enhanced steam turbines on the list, the Legislature determined that these
items provided a pollution control benefit unless and until the TCEQ found compelling evidence
to the contrary. The TCEQ has not provided compelling evidence that HRSGs do not provide a
pollution control benefit. Nor has the TCEQ initiated a rulemaking to remove these items from
the list contemplated in §11.31(k).

To summarize, in this statute, the Legislature states in §11.31(k)-(1) that the equipment listed in
§11.31(k): 1) is “for the control of air, water, or land pollution”; 2) is “designed to prevent,
capture, abate, or monitor” pollution; and 3) can only be removed from the statutorily-directed
list of pollution control equipment if the Executive Director provides “compelling evidence” that
the equipment “does not provide pollution control benefits.” To suggest that the Legislature
placed the list in the statute as mere surplusage and intended for TCEQ to have the discretion to
issue negative use determinations on the ad hoc basis currently being proposed stretches the
bounds of any reasonable interpretation and effectively disregards the language of the statute and
intent of the Legislature.

B. Section 11.31(m)

Section 11.31(m) provides the Executive Director with a very clear directive about how to
handle applications for items listed in §11.31(k). Section 11.31(m) states:

“Notwithstanding the other provisions of this section, if the facility, device, or
method . . . is. .. included on the list adopted under Subsection (k), the executive
director of the Texas Commission on Environmental Quality, .. ., shall determine
that the facility, device, or method described in the application is used wholly or
partly . . . for the control of air, water, or land pollution . . .” (Emphasis added.)

" TEX. TAX CODE §11.31(k).
" TEX. TAX CODE §11.31(k)(18).
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A close reading of this section reveals that if an entity submits an application for a pollution
control property tax exemption for an item that is listed in §11.31(k), the Executive Director has
30 days within which, he must determine that the item described in the application is used
wholly or partly for the control of air, water, or land pollution. Furthermore, this section
provides that the Executive Director must make this determination without regard to whether
information about the environmental benefit of the item is provided in the application. The only
reasonable reading of this language is that the Legislature had determined that the items listed in
§11.31(k) were pollution control property and thus, did not want the TCEQ to require a
demonstration that an environmental benefit existed or get bogged-down in that determination.

The Executive Director’s brief then states that that tax exemptions must be strictly construed
against a taxpayer. In this case strict construction requires, at minimum, a partial positive use
determination because the statue recognizes the equipment as pollution control property. When
interpreting legislation, courts are generally required to ascertain and apply the plain meaning of
a statute.’> And, while any legislative grace provided through an express deduction or exemption
from a tax is strictly construed against the taxpayer,'? the statute cannot be so narrowly construed
as to avoid the plain meaning of the words used or to destroy the very purpose of an exemption.
The Austin Court of Civil Appeals has cited with approval, the following correct reasoning with
respect to the scope of a tax exemption:

“[Tlhe . . . exemption must be viewed in light of the legislative intent . . .
Although construction of exemption statutes is generally to be construed against
the taxpayer, the overall scheme and intent of the legislation must not be
overlooked.”"*

As described above, the statutory language clearly indicates that the Legislature considers the
items listed in §11.31(k) as equipment for the control of air, water, or land pollution. This is
further supported by the fact that, under §11.31(m), applicants for items listed in §11.31(k) are
not required to submit information regarding the environmental benefit. This is not to suggest
that the equipment does not have to provide an environmental benefit, it merely demonstrates
that the Legislature already determined that these pieces of equipment by their very nature
provide an environmental benefit and therefore, it is not necessary for applicants to provide this
information to the Executive Director.

It is also important to note the textual difference between the limiting instructions given in
§11.31(m) and the discretion afforded under §11.31(d). For equipment not listed in §11.31(k),
§11.31(d) allows the TCEQ discretion to “determine if [equipment] is [pollution control
property]” (emphasis added). However, §11.31(m) limits that discretion by using the phrase*
determine that” instead of “determine if.” As previously discussed, §11.31 must be construed to

12 See Fitzgerald v. Advanced Spine Fixation Syst., Inc., 996 S.W.2d 864, 865-66 (Tex. 1999) (courts must apply
plain meaning of statute).

B Upjohn Co. v. Rylander, 38 $.W.3d 600, 606 (Tex. App. — Austin 2000, pet. denied).
Y Sharp vs. Tyler Pipe, 919 S.W.2d 157 (Tex. App.—Austin 1996, writ denied).
5
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give effect to the Legislature’s intent."> Furthermore, “[w]ords and phrases shall be read in
context and construed according to the rules of grammar and common usage.”'®

Considering the clear and unambiguous language, as well as the structure, of §11.31(d), (k), (D),
& (m), three things are clear:

(1) the equipment listed in §11.31(k) must be considered pollution control property,
thereby precluding a negative use determination by the TCEQ;

(2) the only method by which the TCEQ could issue a negative use determination to an
item on the 11.31(k) list would be to go through rulemaking and, based compelling evidence
demonstrating that an item does not provide pollution control benefits, remove that item from the
statutorily-directed list; and

(3) the TCEQ is afforded discretion to issue partial positive use determinations to take
into account concurrent pollution control and production benefits of equipment.

Appellant respectfully submits that the debate about items 1 and 2 end, so the TCEQ can do the
job the Legislature has asked it to do under item 3.

C. Executive Director’s Legislative Acceptance Argument is Without Merit

After claiming that TCEQ can ignore the Legislature’s instruction to recognize the equipment
listed in §11.31(k) as pollution control property, the Executive Director then proceeds to argue
that the Legislature has acquiesced in the TCEQ’s current refusal to follow the statute.!” Not
only does the Executive Director’s argument lack merit, the doctrine it cites actually supports the
Appellants’ position. As evidence of how it intended to implement §§11.31(k-m), the Executive
Director relies not upon an actual case applying the statute or the express language of a rule
implementing the statute, but rather a reference in a rulemaking preamble. What the Executive
Director fails to mention is that, the last two times time the Legislature was in session, the
Executive Director had already applied §§11.31(k-m) to grant 100% positive use determinations
for HRSGs in 25 separate instances. If the legislative acceptance argument has any applicability
here, it would be that the Legislature’s acceptance is of the Commission’s implementation of
§11.31(k) as applied to the 25 HRSG applications.

Even if the Commission were to conclude that the Executive Director’s previous application of
§§11.31(k-m) as applied to HRSG applications does not negate the legislative acceptance
argument, a review of the case law cited by the Executive Director demonstrates that the
legislative acceptance argument would still not apply in the instant case. In the case cited by the
Executive Director supporting the legislative acceptance argument, Grocers Supply Co. v. Sharp,
the Court actually denied applying the legislative acceptance argument because the Agency’s
interpretation of the statute was uncertain over time and the statute was unambiguous.18 The

13 See TEX. GOV’T CODE §312.005; Gilbert v. El Paso County Hosp. Dist., 38 S.W.3d 85 (Tex. 2001).
'* TEX. GOV’T CODE §311.011(a).

' Executive Director’s Response Brief at 7.

' Grocers Supply, 978 S.W.2d at 644,
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Court stated, “We cannot conclude that the legislature’s reenactment of the exemptions without
change constitutes an acceptance of an interpretation contrary to the precedent.”’ The only
previous formal action that the TCEQ ever took regarding the Group I HRSG applications was to
grant 100% percent positive use determinations. By granting a 100% positive use determination
to HRSG applications, it would appear that the Agency’s interpretation was that HRSGs
qualified as pollution control property.

Even more importantly, §11.31 is not ambiguous. It has already been stated, but bears repeating,
§11.31 must be construed to give effect to the Legislature’s intent.?° The legislative acceptance
argument falls flat when the statute is clear, for “[n]either legislative ratification nor judicial
deference to an administrative interpretation can work a contradiction of plain statutory
language.™' When the statutory provisions in the statute clearly contradict the agency’s
interpretation, the agency’s erroneous interpretation should be given no deference. While the
Executive Director may now interpret the statute so that equipment listed in §11.31(k) could be
determined not to be pollution control property, the statute does not allow for such an
interpretation.

IV. Failure to Comply with the Commission Rules and
the Texas Administrative Procedures Act

Under the Administrative Procedures Act (“APA”) states agencies are required to follow certain
formal procedures before adopting and applying any “rule.” A “rule” is defined as “a state
agency statement of general applicability that...implements, interprets, or prescribes law or
policy.”22 In reaching and applying its new interpretation of §§11.31(k) and 11.31(m), the
Commission failed to follow the procedures of the APA and should therefore, be disregarded.

The Executive Director argues that rulemaking was not necessary for the Executive Director or
the Commission to issue negative use determinations for the HRSG applications. The Executive
Director states that the determination that each of the HRSG applications should be denied was
the result of a case-by-case review of each application and that the Executive Director generated
a “technical review” for each application. Finally, the Executive Director states the change in
interpretation is not of a rule of general applicability because it affects a limited number of
Applicants for a use determination. 3

The Executive Director’s argument that APA rulemaking requirements do not apply to the
unexplained and undocumented statement of the Executive Director that “[h]eat recovery steam
generators are used solely for production; therefore, are not eligible for a positive use
determination” is without merit. There was no case-by-case analysis in the Executive Director’s
general negative use determination. The statement is a rule as defined by the APA; in factitis a
statement that applies generally to an identified segment or class of the regulated public (HRSG

19
Id.
# See TEX. GOV'T CODE §312.005; Gilbert v. El Paso County Hosp. Dist., 38 S.W.3d 85 (Tex. 2001).

2 See Pretzer v. Motor Vehicle Bd., 138 S.W.3d 908, 915 (Tex. 2004); see also Barchus v. State Farm Fire & Cas.
Co., 167 S.W.3d 575, 578 (Tex. App.—Houston [14th Dist.] 2005, pet denied).

2 TEX. GOV'T CODE § 2001.003(6).
¥ Executive Director Response Brief at 17.
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owners) and seeks to implement, interpret and prescribe law or policy. In addition, the
statement, in effect, amends 30 TAC §§17.4 and 17.17 which previously were adopted pursuant
to notice and comment procedure under APA §§2001.023, 2001.025, 2001.029 and 2001.033.

The statement is an “interpretive rule,” defined by Professor Ron Beal as an agency statement
made outside of a contested case hearing or notice and comment rule-making by which the
agency sets forth how the agency intends to interpret and apply a statute or substantive rule to all
persons similarly situated.”* The statement is a rule if it meets a four part test according to
Professor Beal:

(1) It is issued by an agency board, commission, executive director or other officer
vested with the power to act on behalf of the agency;

(2) Itis issued with the intent of the agency to notify persons or entities that are similarly
situated or within a class described in general terms;

(3) It is issued to notify those persons or entities of the agency’s interpretation of a
statutory provision [or substantive rule] which has been crystallized following reflective
examination in the course of the agency’s interpretive process;

(4) Such interpretation was not labeled as tentative or otherwise qualified by
arrangement for consideration at a later date.

The Executive Director’s negative use determinations meet every part of this test.

An interpretive rule, like the Executive Director’s negative use determinations, are invalid in
Texas for failure to adhere to mandatory APA notice and comment procedure.25 In Combs v.
Entertainment Publications, Inc., the Comptroller had issued, in a 2007 letter ruling (Accession
No. 200704926L), guidelines for determining whether a fundraising firm or a school
organization was a “seller” for purposes of collecting sales tax. In March and April of 2008, the
Comptroller issued two letters essentially changing the import or interpretation of the 2007 letter.
Plaintiff filed suit for injunctive relief against enforcement of the changed interpretation, sought
declaratory relief under §2001.038 of the APA that the “rule” embodied in the 2008 letters was
invalid, and sought declaratory relief under the Uniform Declaratory Judgments Act (“UDJA”)
that the Comptroller exceeded her statutory authority under §151.024 of the tax code in adopting
that “rule” and applying §151.024 to the plaintiff.

The Court of Appeals affirmed the district court ruling that it had jurisdiction under §2001.038 of
the APA and that the 2008 letters were invalid because of the failure to comply with the notice
and comment procedural requirements of the APA. Also affirmed was the trial court’s
injunction directing the Comptroller to desist and refrain from implementing and enforcing the

> Ron Beal, 4 Miry Bog Part II: UDJA and APA Declaratory Judgment Actions and Agency Statements Made
Qutside a Contested Case Hearing Regarding the Meaning of the Law, 59 Baylor L. Rev. 267, 270 (2007); see also
Ron Beal, The APA and Rulemaking: Lack of Uniformity Within a Uniform System, 56 Baylor L. Rev. 1, 29-46
(2004).
33 Combs v. Entertainment Publications, Inc., 292 S.W.3d 712, 723-24 and footnote 6 (Tex.App.—Austin 2009, no
pet.)
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“new” rule unless and until the Comptroller properly enacted the rule pursuant to APA
procedures, or “until final judgment of the trial court.”*

The Executive Director’s attempted distinctions of El Paso Hospital, Texas Mutual, and WBD
Oil are inappropriate. In £/ Paso Hospital an agency interpretive rule contradicted a previously
adopted notice and comment rule. Similarly, the Executive Director’s negative use
determinations are inconsistent with Tax Code §11.31 and 30 TAC §§17.4 and 17.17. In Texas
Mutual the court did not, as the Executive Director suggests, hold that if the statement made in
the staff report “was a statement that fell within the definition of a rule,” that somehow it could
avoid scrutiny as a rule because “it is well established that not every administrative
pronouncement is a rule within the meaning of the APA.”*’ The Court did quote language from
uses prior to Combs, “that not every administrative pronouncement is a rule within the meaning
of the APA.”*® However, those prior cases did not involve agency statements that met the four-
point test set out above.

In addition, the court statements misconstrued by the Executive Director were numerous. The
plaintiff in 7exas Mutual sought a declaratory judgment regarding the interpretation of a
substantive rule. The Court of Appeals reversed the trial court judgment and upheld the agency
interpretation of the rule that had been adopted pursuant to notice and comment procedure.

Similarly, the Executive Director’s reference to WBD Oil is most unusual. The Executive
Director recognizes the “field rules” at issue in WBD were created through a contested case
hearing. Under the APA, parties to a contested case hearing are entitled to notice of an
adjudicative type hearing, presentation of evidence, cross examination of witnesses under oath,
and issuance of a final order confirming findings of fact and conclusions of law.” No such
procedure was followed prior to the Executive Director’s issuance of the unsupported and
undocumented statement of July 10, 2012, and all of WBD's interesting statements about the
differences between agency adjudications in contested cases and agency rule-makings are
completely irrelevant since Applicant has not been afforded either fair procedure in this matter.*

V. The Record Supports a Positive Use Determination and Clearly
Contradicts a Negative Use Determination

A. HRSGs Qualify as Pollution Control Property Under §11.31

The Applicant’s HRSGs can be defined as pollution control property based on the prevention of
NOx emissions from natural gas use efficiencies. Under Tax Code §11.31(a), “[a] person is
entitled to an exemption from taxation of all or part of real and personal property that the person
owns and that is used wholly or partly as a facility, device, or method for the control of air,

*Id at719.
*7 Executive Director’s Response Brief at 16.

2 Texas Mutual Insurance Co. v Vista Community Medical Center, LLP., 275 S.W.3d 538, 555 (Tex.App.—Austin
2008).

¥ TEX GOV’T CODE §§2001.051, 2001.085, 2001.087, 2001.088, and 2001.141.

30 See Railroad Commission of Texas v. WBD Oil & Gas Co., 104 S.W.3d 69 (Tex. 2003).
9
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water, or land pollution” (emphasis added). The statute defines “a facility, device, or method for
the control of air, water, or land pollution” as:

“[a] structure, building, installation excavation, machinery, equipment or device,
and any attachment or addition to or reconstruction, replacement or improvement
of that property, that is used, constructed, acquired, or installed wholly or partly to
meet or exceed rules or regulations adopted by any environmental protection
agency of the United States, this state, or a political subdivision of this state for
the prevention, monitoring, control, or reduction of air, water, or land pollution.”

In fact, the Executive Director conducted a technical review of 25 Group I applications and on
May 1, 2008, issued positive use determinations for these applications stating, “[t]his equipment
is considered to be pollution control equipment and was installed to meet or exceed federal or
state regulations.”

B. Environmental Benefit
1. Recognition of Emission Avoidance as Pollution Control

The Executive Director and the Appraisal District argue that HRSGs are not used in any way to
prevent, monitor, or control air, water, or land pollution. Specifically, the Executive Director
states that a “HRSG does not remove air contaminants in the manner that a traditional pollution
control device does” and that it has never recognized emission avoidance as pollution control.”!
In the Executive Director’s view, a piece of equipment provides an environmental benefit only if
it is used to remove air contaminants.

However, the statute provides that pollution control property is used “for the prevention,
monitoring, control, or reduction of air, water, or land pollu‘cion.”3 2 Tt is true that HRSGs do not
actually remove pollutants from a power plant’s exhaust stream. The HRSGs pollution control
value is its increased thermal efficiency, which when compared to a traditional single-cycle
turbine unit, reduces the fuel needs for the same power outputs, while resulting in additional air
emissions. It is important to note that the lower fuel consumption associated with increased fuel
conversion efficiency not only reduces criteria pollutants such as NOx, but also reduces
emissions of hazardous air pollutants, as well as carbon dioxide, which EPA is currently in the
process of regulating under the Federal Clean Air Act.

The U.S. Environmental Protection Agency (“EPA”) reco§nizes the use of energy efficiency as a
measure of pollution control and/or pollution prevention® and at least one other state using this
method as part of their tax exemption pr()gra.ms.34 Furthermore, many of the New Source

3! Executive Director Response Brief at 8.
2 TEX. TAX CODE §11.31(b).

33 See Memorandum from Brian McLean, Director of Office of Atmospheric Programs and Stephen Page, Director

of Office of Air Quality Planning and Standards, Guidance on SIP Credits for Emission Reductions from Electric-

Sector Energy Efficiency and Renewable Energy Measures, August 5, 2004, stating, “Energy efficiency ...

inherently prevent[s] pollution from occurring.” (See Attachment 2).

3 See Ohio Revised Code, Section 5707.20(1)-(K) (“Thermal Efficiency Improvement” and “Thermal Efficiency

Improvement Facility”), which qualifies HRSGs as an “Exempt Facility” under § 5707 20(E), which is eligible for
10
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Performance Standards (“NSPS”), which the TCEQ has incorporated into its own rules, use
efficiency as a measure of compliance. If the installation of a HRSG allows a facility to meet its
federal and state required emission performance standard, then by definition, the HRSG would
be equipment that controls emissions.

2. Empirical Data Demonstrating Emissions Reductions Due to Use of HRSG

The Executive Director argues that the Applicants avoided emission argument is inadequate
because it requires a comparison between a combined-cycle unit and a hypothetical alternative
unit. The Executive Director goes on to state that “No Applicant has provided sufficient
information as to why these hypothetical comparisons should be done, nor have they provided
why the single-cycle plant or boiler are appropriate comparisons.”

As a threshold matter, as discussed above, the clear language and structure of §11.31(k-m)
assume the pollution control benefits of HRSGs. So, the information the Executive Director
complains about being missing is simply not required.*®

Moreover, Applicant’s appeal brief in Attachment D includes the very information the Executive
Director seems to be looking for. That attachment contains monitoring data from the Barney
Davis Power Plant during both pre- and post- repowering of that plant. This data confirms the
assumptions regarding the air emissions reductions per pound of fossil fuel use. Furthermore, as
set out in the attached affidavit,”” John Packard, the Manager of Generation at the Sam Rayburn
Power Plant states that he has reviewed this data as well as an affidavit provided by Mark
Shepherd, Director of Environmental, Safety, and Health at the Barney Davis Power Plant and
concurs that the emission data from the Barney Davis Power Plant confirms the emission
reduction assumptions used in the avoided emissions methodology.

The Executive Director does, however, acknowledge that HB 3732 provided for an expedited
review of applications for equipment listed in §11.31(k) that exempted applicants from
submitting information regarding the anticipated environmental benefit. The fact that the
Legislature removed the requirement to submit information regarding the environmental benefit
for those applications under §11.31(k) is of critical importance. Not only did the Legislature
consider the items listed in §11.31(k) as equipment “for the control of air, water, or land
pollution,” but it determined that no information was required regarding the environmental
benefit of these items because it has already determined that these items provided an
environmental benefit.

The Executive Director states that the removal of the requirement to submit environmental
benefit information puts the Executive Director in a precarious position in determining whether

an “exempt facility Memorandum from Brian McLean, Director of Office of Atmospheric Programs and Stephen
Page, Director of Office of Air Quality Planning and Standards, Guidance on SIP Credits for Emission Reductions
Jfrom Electric-Sector Energy Efficiency and Renewable Energy Measures, August 5, 2004certificate” under §
5707.21. (See Attachment 3).

*% Executive Director Response Brief at 8.

*® See 11.31(m) indicating that applicants for items listed in §11.31(k) are not required to submit environmental
benefit information.

37 Affidavit of John Packard (See Attachment 4)
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an environmental benefit exists. Actually, in removing this requirement the Legislature
acknowledged that an environmental benefit exists and that the Executive Director did not have
to review this information for these particular applications. Instead of causing a precarious
position for the Executive Director, it merely streamlined the application process for those
applications in which an environmental benefit was known to exist.

The Executive Director then argues that the Legislature cannot extend a tax exemption beyond
what is provided in the Constitution; and because the Constitution requires that property eligible
for a pollution control property tax exemption must provide an environmental benefit, this
requirement cannot be waived. First, it is not within the Executive Director’s statutory charge or
authority to determine whether the Legislature’s actions comply with the Constitution. Second,
the requirement that property eligible for a pollution control property tax exemption must
provide an environmental benefit has not been waived; the Legislature has already determined
that equipment listed in §11.31(k) provides an environmental benefit. The Legislature has
merely left it to the TCEQ’s discretion to determine what the percentage of the positive use
determination should be.

C. Method of Pollution Control — TCEQ Precedent, the Attorney General’s
Interpretation, and the Legislature’s Directive

As previously noted, the Executive Director argues that it has never recognized emissions
avoidance as pollution control. This statement is not only patently untrue, but belies the fact that
the Legislature has already determined that HRSGs do control pollution. Similarly, the
Appraisal District argues that HRSGs are “a major component of production...[and are] installed
to produce more electricity or steam to sell and not to reduce pollution.”38 Interestingly, the
Appraisal District states that “[i]f a HRSG is added just to improve efficiency, the HRSG may
qualify for an exemption.”*

As noted in the Executive Director’s response brief, on May 1, 2008, the Executive Director
issued 100% positive use determinations for 25 HRSGs, many of which cited emissions
avoidance as the pollution control provided by HRSGs. While six of those applications were
appealed and are now the subject of an administrative appeal, the remaining 19 applications have
been issued a final 100% positive used determination based on emissions avoidance. The
Executive Director has since stated that all of the 100% positive use determinations for HRSGs
were made in error, but this does not change the fact that the Executive Director and the
Commission has previously recognized emissions avoidance as pollution control.

Furthermore, the TCEQ recently adopted a Permit By Rule (PBR) for Natural Gas-Fired
Combined Heat and Power Units.** The preamble to the adoption of the Combined Heat and
Power (CHP) PBR, the TCEQ states, “The Commission acknowledges the benefits and
advantages of CHP as a means of providing efficient, reliable, and clean energy.” As part of that
PBR, TCEQ specifically provided that the emission limits for stationary natural gas engines

38 Priichard & Abbot, Inc.’s Brief on Behalf of Bosque, Hood, Hutchinson, Jack, Newton, Rusk, San Patricio,
Victoria and Wise County Appraisal Districts at 2.

39
Id.
430 TAC §106.513; 37 Tex.Reg. 6037-6049, August 10, 2012.
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would be measured in terms of air contaminant emissions per unit of total energy output.41
HRSGs are recognized as a typical industrial CHP application. The fact that the TCEQ recognizes
the pollution control benefits of this type of equipment in its permitting program should be given
weight when evaluating the Executive Director’s arguments in this case that similar equipment
does not have pollution control benefits.

Furthermore, even if the Executive Director had never actually recognized emissions avoidance
as pollution control, that does not change the fact that HRSGs are specifically listed in §11.31(k)
as equipment “for the control of air, water, or land pollution.”

The Attorney General’s office, in response to prior TCEQ requests for guidance regarding
Section 11.31 has made it clear that equipment can serve as a method of pollution control, while
also serving as production equipment, Applicant cites to Attorney General Opinion JC-0372.
The Executive Director summarily dismisses Applicant’s reliance on this opinion by stating,
“Applicants misinterpret Attorney General Opinion JC-0372.” Merely stating that the Applicant
has misinterpreted the Attorney General opinion does not actually make it so. Furthermore, the
arguments made by the Executive Director and the Appraisal District that §11.31 only applies to
“traditional” or “add-on” pollution control devices are directly refuted by the Attorney General’s
opinion.

Texas Attorney General Opinion JC-0372 (2001) expressly opined to the Chair of the Texas
Natural Resource Conservation Commission that “methods of production” can and do qualify as
exempt pollution control property:

“Section 11.31 is broadly written, and we believe its plain meaning is clear. It
embraces any property, real or personal, “that is used wholly or partly as a
facility, device, or method for the control of air, water or land pollution. . . .”
(emphasis added).

“Next, we consider whether section 11.31 excludes from its scope pollution-
reducing production equipment. Significantly, the statute applies to property used
“wholly or partly” for pollution control. See id. §11.31(a). To qualify for the
exemption, property must be used “wholly or partly” to meet or exceed
environmental rules. See id. §11.31(b). The term “wholly” clearly refers to
property that is used only for pollution control, such as an add-on device. See
Merriam Webster's Collegiate Dictionary 1351 (10th Executive Director. 1993)
(defining “wholly” to mean “to the full or entire extent: ... to the exclusion of
other things™). The term “partly.” however, embraces property that has only some
pollution-control use. See id. at 848 (defining “partly” to mean “in some measure
or degree”). This broad formulation clearly embraces more than just add-on
devices. Furthermore, that statute clearly embraces not only “facilities” and
“devices” but also “methods” that prevent, monitor, control, or reduce pollution.
“Methods” is an extremely broad term that clearly embraces means of production

130 TAC §106.513(d).
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designed, at least in part, to reduce pollution. See id. at 732 (defining “method” to
include “a way, technique, or process of or for doing something™).**

This opinion refutes the arguments made by the Executive Director and the Appraisal District
that production equipment cannot also serve to reduce pollution. It also fundamentally disproves
the Executive Director and Appraisal District arguments that only “traditional” pollution control
equipment or equipment that is “added” to a facility can qualify as pollution control property.
The HRSGs and Steam Turbines are clearly used as engineering methods to comply with
environmental laws and to control pollution and therefore, qualify for exemption under any valid
rule or convention of statutory construction.

Significant reliance is placed by the Executive Director and OPIC on the Mont Belvieu opinion.
Yet, there are three fundamental differences between the current appeal and the Mont Belvieu
situation that make it clear that it does not support the Executive Director’s position and, in fact,
conflicts with it.

To begin with, the procedural posture of the appeal was fundamentally different in Mont Belvieu.
As the Mont Belvieu Court emphasized, Mont Belvieu sought “a 100% positive use
determination” for its brine storage pond system” and it “opted to stand or fall based on a
claimed entitlement to a 100% positive use determination. . > That is a very different situation
than the current appeal where the question is not whether 100% is appropriate, but whether 0% is
appropriate.

The distinct procedural posture leads to two different burdens of proof. All the TCEQ needed to
demonstrate in Mont Belvieu is whether there was any productive value and then it could contend
that 100% was inappropriate. The Court emphasized that Mont Belvieu acknowledged that its
brine pond system was only “part” of the process by which it produces gas storage services for
customers and that “subsections within section 11.31 contemplate — indeed require — that if
property is not ‘wholly’ used for pollution control, TCEQ will limit any positive use
determination to the proportion of the property that is.” 4

This is much different than the pending appeal where the TCEQ is claiming no pollution control
benefit and all production benefit — the reverse of the Mont Belvieu situation. The TCEQ can no
more dismiss the pollution control benefits of the HRSGs than Mont Belvieu could dismiss the
productive value of its brine ponds.

A third distinguishing factor between Mont Belvieu and the current appeal is that the brine ponds
in that case are not included on the 11.31(k) list like the HRSGs are. Therefore, the legislatively-
established pollution control benefits of the equipment in question were not as clearly
demonstrated as they are for HRSGs in the current appeal.

*? Texas Attorney General Opinion JC-0372 (2001) (emphasis added).

 Mont Belvieu Caverns, LLC. Tex. Comm’n on Envtl. Quality, No. 03-11-00442 CV, 2012 WL 3155763 at 10
(Tex. App.—Austin 2012).

" 1d at 15.
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Therefore, read correctly, Mont Belvieu does not support the Executive Director’s position. In
fact, it actually contradicts it because it makes clear that the TCEQ is to distinguish the
proportion of the property at issue that is used to control, monitor, prevent or reduce pollution
from the proportion of the property that is used to produce goods or services and the proportion
that is used to control pollution qualifies for the tax exemption. ** As discussed at length above
and below, this proposition is clearly established by the statute and recognized in Attorney
General Opinion JC-0372.

As discussed at length above in Section III, the Legislature’s directive to TCEQ is set out very
clearly in 11.31(k-m). The debate about whether production equipment can also be pollution
control equipment is abruptly ended by the basic fact that many items of production-related
equipment are included on the 11.31(k) list which the statute expressly recognizes as pollution
control equipment. There is plenty of additional evidenced discussed above and below to
support the clear statutory language, but nobody states it more clearly than the author of HB
3732 when he stated:

One of the goals of the legislation this session was to ensure that TCEQ had the
authority and direction from the legislature to recognize that pollution control
benefits can be derived from the manner in which fuel is prepared and used, and
from increasing the efficiency of certain facilities. By doing so, the amount of fuel
needed and the total amount of pollution emitted can be reduced. I did not intend,
nor do I support, an interpretation of anything in HB 3732 to prevent electric
generating facilities from receiving exemptions for equipment simply because they
also derive profit from a given piece of equipment or process. If it reduces
pollution, it qualifies.(emphasis added).*

Although Appellant would not attempt to argue that a letter from an individual member of the
legislature is controlling authority regarding legislative intent, the views of the author of the
statute being interpreted are certainly worth considering. This is especially true in this case
given that the Executive Director makes extensive legislative intent arguments that are in direct
conflict with the written views of the bill’s author.

D. HRSGs are Used to Meet/Exceed New Source Performance Standards (NSPS) for
Electric Generating Facilities

The Executive Director includes a number of arguments in its Response Brief that attempt to cast
doubt on whether HRSGs are specifically required to be installed by an environmental
regulation. To begin with, the test is not that an environmental regulation specifically calls for a
specific piece of equipment. Rather, the Constitutional and statutory test is whether the
equipment is “used, constructed, acquired, or installed wholly or partly to meet or exceed
[environmental] rules or regulations.” There are two phrases that are critical in that test: (1)
“wholly or partly” and (2) “meet or exceed.”

$1d at 12.

% Letter from Rep. Rick Hardcastle to Grace Montgomery, Deputy Director of Administrative Services at the
TCEQ, August 1, 2007 (See Attachment 5) (emphasis added).
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By including the phrase “wholly or partly,” the Constitutional Amendment and implementing
legislation make it clear that the equipment need not have been installed due solely to the
existence of an environmental regulation. Moreover, by including the phrase “meet or exceed,”
the Constitutional Amendment and legislation made it clear that the equipment in question may
be more than the regulation calls for.

The Executive Director argues different things for different regulations that have applicability to
the power plants impacted by the pending appeals, but the general basis of the Executive
Director’s argument is that there is not a sufficient nexus between the cited environmental
regulations and the pollution control claimed by the Applicant.

As an initial matter, it should not go unnoticed that the Executive Director previously thought
that the regulatory citation of the same or similar provisions as relied upon in the pending
appeals were relied upon by the 25 applications for which the Executive Director previously
issued 100% positive use determination.

It is also important to note that none of the July 10, 2012 Negative Use determinations claim that
the referenced environmental regulation was inapplicable or insufficient. Instead, the Executive
Director waited until it filed its response brief to this appeal to provide copies of previously
prepared “ Application Review Summaries” which summarily state that “the cited regulations
do not require the installation of a heat recovery steam generator or steam turbine.”’ While the
lack of any legal or technical evaluation is striking, what is even more egregious is the fact that
the Executive Director’s Application Review Summary indicates that the Executive Director
believes that an application for a positive use determination must cite to an environmental
regulation that specifically requires the installation of a particular piece of equipment.

As noted above, the controlling statute says nothing of the sort. There is absolutely no
requirement that before equipment is eligible for a tax exemption as pollution control property,
an environmental regulation must specifically require that a specific piece of equipment be
installed. Thus the Executive Director’s “technical evaluation” completely misconstrues the
statutory requirements and should be granted little weight.

Instead, the Commission must simply ask whether any environmental regulation exists that
Applicant is meeting or exceeding through the use of the equipment for which an application for
a use determination was submitted.

The Executive Director concedes that 40 CFR Part 60, Subpart KKKK includes an output-based
emission limit on NOx that applies to an entire power plant. Rather than taking the logical step
of acknowledging that HRSGs assist and, in fact, are essential to achieving the Subpart KKKK
emission limit, the Executive Director makes a seemingly illogical leap to the conclusion that
Subpart KKKK cannot be the qualifying environmental regulation because that Subpart would
not apply until “after an applicant affirmatively decides to build a combined cycle plant.”
Whatever that statement is intended to convey, it does not accurately reflect the regulatory
framework.

7 Executive Director’s Application Review Summary for Sam Rayburn Power Plant Expansion (Attachment 1).
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The “Applicability” section of 40 CFR Part 60, Subpart KKKK states “if you are the owner or
operator of a stationary combustion turbines with a heat input at peak load equal to or greater
than 10.7 gigajoules (10MBtu) per hour, based on the higher heating value of the fuel, which
commenced construction, modification, or reconstruction after February 18, 2005,” your turbine
is subject to this subpart.™® So, it is clear that this regulation applies to “stationary combustion
turbines” without reference to what type of equipment is installed in conjunction with those
turbines.

Therefore, 40 CFR Part 60, Subpart KKKK clearly and unambiguously creates an output-based
NOx emission limit that HRSGs are “used, constructed, acquired, or installed wholly or partly to
meet or exceed.” The bottom line is that an output-based emission limit exists and HRSGs help
to meet or exceed those limits. To say that the equipment cannot be exempt, in whole or in part,
because it is not specifically designated by regulation is a misreading of the statute

VI. Equal and Uniform Taxation

The Executive Director’s and OPIC’s Responses state that the TCEQ’s prior HRSG exemption
authorizations were in error; that the TCEQ is at liberty to correct its prior interpretation; and that
any resulting difference in ad valorem tax impact is not in violation of the Texas Constitution’s
equal and uniform tax mandate. As a threshold matter, the argument requires that the prior
interpretations were incorrect, which they were not. It is next necessary to walk through the
myriad of cases cited in the Response Briefs to better understand what those cases stand for and
what they do not and how they in no way support the Negative Use determinations in this case.

The Executive Director cites 1756, Inc. vs. Attorney General® for the proposition that “Agencies
may, indeed are expected to, alter and refine their interpretation of what fills such gaps [in
statutes] through the exercise of their technical expertise . . .” 1756, Inc. is based entirely on
federal administrative law, not Texas, but more importantly, neither the case nor the quote
supports the Executive Director’s posmon 1n this case. 1756, Inc. argued that an Immigration
and Naturalization Service (“INS”) Rule®® was promulgated improperly. After a thorough
analysis of legislative history supporting the INS’s rule, and expressly finding that “The meaning
of the [underlying federal] statute remains ambiguous after the ‘traditional tools of statutory
construction’ have been applied,” the 1756 Court upheld the agency’s formally adopted rule.”’
The TCEQ has chosen not to comply with the Texas Administrative Procedures Act with respect
to its new position on HRSGs. Legislative history does not support the agency’s new position,
and §11.31 is not ambiguous as applied to the facts of this case.

Moreover, 1756 requires that an agency bears “the burden of rationally explaining its departure
from its previous interpretation”, which the Executive Director has not even made an attempt to
do in this case. Finally, while the Executive Director champions federal law seeming to allow
inconsistent agency action, Texas law is to the contrary.

8 40 CFR §60.4305.
491756, Inc. vs. Attorney General of the United States, 745 F. Supp. 9 (D.Ct. D.C. 1990).
308 C.F.R. 214.()(1)(ii)(D).
3V 1756 Inc., 745 F. Supp. at p. 15.
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In TGS-NOPEC Geophysical Company vs. Combs, the Supreme Court invalidated the
Comptroller’s interpretation of the applicable statute, noting that her “own administrative
interpretation of the sourcing statute further contradicts her argument here,” “conflicts with her
rule regarding the licensing of software,” and was “inconsistent.”>* The court went on to say that
“an agency’s construction of a statute may be considered only if it is reasonable and not
inconsistent with the statute.”> The Executive Director’s ruling in this case is neither.

The Executive Director cites Flores vs. Employees Retirement System of Texas for the
proposition that “[a]n agency is not bound to follow its decisions in contested cases in the same
way that a court is bound by precedent,” provided that the agency gives a reasonable
explanation for apparent inconsistency in agency interpretation. The Flores case involved
allegations by a state employee that the Employee Retirement System of Texas (i) failed to
follow its own prior decisions in denying her certain disability benefits and (ii) “applied a new
policy in the course of her contested case hearing without providing notice before the hearing.”
The Austin Court of Appeals agreed with Ms. Flores:

“We hold that the Board acted arbitrarily and capriciously by: deciding this appeal
before it arrived at its findings of fact and conclusions of law, reweighing
adjudicative facts, changing findings of fact and conclusions of law for
unauthorized and unexplained reasons, making findings of fact and conclusions of
law without adequate support in the record, and failing to give notice before the
hearing of its intention not to follow previous decisions and failing to adequately
explain the reasoning for its change in position.”*

The Flores case fairly stands for the proposition that agencies may not internally arrive at a new
policy during the course of a contested case and apply it to change the outcome of the case,
which is what the Executive Director is attempting to do, without providing a reasonable
explanation nor the inconsistency. The Flores case supports the Applicant’s position.

The actions of the Executive Director in this case are the essence of arbitrary and capricious
agency action and “arbitrary action of an administrative action cannot stand”.’’ When those
actions are compared to those of the agency in Flores, and the companion case of Langford v.
Employees Retirement System, “serious due process concerns” are raised.’®

The Executive Director also cites the Austin Court of Appeals decision in First American Title
vs. Strayhorn® for the position that an agency may change its interpretation of a statutory tax

2 TGS-NOPEC Geophysical Company vs. Combs, 340 S.W.3d 432, 443 (Tex. 2011).
53
1d.

3 Flores vs. Employees Retirement System of Texas, 74 S.W.3d 532, 544 (Tex. App.—Austin 2002) (emphasis
added).

> Flores vs. Employees Retirement System of Texas, 74 S.W.3d 532 at 538.

% Id. at 545.

37 Lewis v. Metropolitan Savings and Loan Association, 550 S.W.2d 11, 16 (Tex. 1977).

58 Langford v. Employees Retirement System, 73 S.W.3d 560, 566 (Tex. App — Austin 2002, pet. denied).

3% First American Title vs. Strayhorn, 169 S.W.3d 298 (Tex. App.—Austin 2005), aff’d by First American Title Ins.
Co. vs. Combs, 258 S.W. 627 (Tex. 2008).

18

8535270v.5



scheme as long as the new interpretation does not contradict the statute or a formally
promulgated rule. In First American, the Texas Comptroller formally promulgated a new
version of its Rule 3.831 that impacted the way foreign insurers were required to remit the Texas
retaliatory tax. The Austin Court Appeals expressly found that the new rule did not “impose any
additional restrictions, conditions, or burdens that [were] inconsistent with the [applicable]
statute.®” The facts in First American are not consistent with this case. In the current case the
Executive Director’s proposed policy change has not been promulgated as a formal rule pursuant
to the requirements of the Texas Administrative Procedures Act. In addition, the policy change
is away from a position that is consistent with §11.31 of the Texas Tax Code to one that is
inconsistent®' with it. The First American case supports the Applicant’s position given the facts
in the current case.

The Executive Director cites Grocers Supply Co. vs. Sharp® for the proposition that an agency
can change its interpretation of a statute because the prior interpretation had not been adopted in
a formal rule. The Grocers Supply Court stated the issue in the case as follows:

“What is at issue in this case, then, is the Comptroller’s substitution of one
interpretation of his rule for another, not the Comptroller’s contravention of one
of his rules promulgated under the notice-and-comment procedures of the
Administrative Procedures Act.”®

The Grocers Supply Court found that the Texas Comptroller had (i) correctly enforced one
refund policy from 1965 through sometime in 1984, (ii) incorrectly changed the refund policy to
one inconsistent with Texas Supreme Court precedent from 1984 through 1993; and (iii) from
1992 to 1997 enforced the new policy without promulgating a new rule on the issue. On these
facts the Court found that the Comptroller should be allowed to correct and enforce his policy
interpretation.

The facts in Grocers Supply are not precedent for the current case. In this case the TCEQ had
previously interpreted and enforced §11.31 according to its plain meaning. The Executive
Director is now attempting to change that interpretation, inconsistent with the plain meaning of
the statute and without complying with the Texas Administrative Procedures Act. Grocer's
Supply no longer has any precedential value on the point that an agency can change a policy
interpretation of general applicability without promulgating a rule, because it is in direct
opposition to the more recent opinion of Combs vs. Entertainment Publications,** which
definitively holds that a change in a policy interpretation meeting the standards of a rule must to
be promulgated under the Texas Administrative Procedures Act. Further, the conclusion of the

S First American Title Ins. Co. vs. Strayhorn, 169 S.W.3d at 310.

%! page 15 of the Executive Director’s brief cites the following quote: “[Taxpayers] do not acquire a right to pay less
in taxes . . . because a tax policy was incorrectly implemented” as stemming from a page “642,” which would be
from the Dissent in the Texas Supreme Court’s First American decision. For clarification and future reference, the
quote comes from the Austin Court of Appeals First American decision at page 313.

82 Grocers Supply Co. vs. Sharp, 978 S.W.2d 638 (Tex. App.—Austin 1998, pet. denied).
® Id, at 642.
8 Combs v. Entertainment Publications, Inc., 292 S.W.3d 712 (Tex. App.—Austin 2009, no pet.).
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Grocers Supply Court offers some insight into agency attempts to avoid established rulemaking
procedures:

“In resolving the claims of Grocers Supply in favor of the Comptroller, we should
not be construed as endorsing or approving the manner in which the Comptroller
has dealt with exemption requests such as that of Grocers Supply. The record
before us does not reflect why the Comptroller from time to time varied his
position, particularly in light of the supreme court's straightforward
pronouncement of legislative intent. These actions do not foster the confidence
and cgrtainty in government upon which the people of this State are entitled to
rely.”

None of the cases cited by the Executive Director or OPIC in their equal and uniform tax
arguments involve property taxes. Instead, they deal with changes: (a) from an agency position
found by a court to be inconsistent with a statute or binding Texas Supreme Court precedent (b)
to an agency interpretation found by the court to be consistent with a statute or other binding
precedent. The exact opposite pattern is in play here where there is a proposed agency change
from a position consistent with a statutory directive to one patently inconsistent with it. If
sustained, the divergent property tax impact violates equal and uniform taxation.

The Texas Constitution’s equal and uniform tax®® mandate requires that all persons falling within
the same class be taxed alike.”’” We are fortunate to have a contemporaneous description of the
history and scope of the equal and uniform tax mandate as reported by the Texas Supreme
Court.®® In In Re Nestle, the Court reviewed statutory distinctions drawn between different
taxpayers under the Texas franchise tax, and confirmed that the Texas legislature may make
distinctions between taxpayers, but that such distinctions must be supported by more than mere
rational classification.”” And, while the Texas Legislature has broad authority to “pursue policy
goals through tax legislation”70 it must do so only with respect to “goals related to the taxation”
and “must attempt to group similar things and differentiate dissimilar things."”' The Nestle
decision makes it clear that the equal and uniform tax mandate is more strict with respect to
property taxes: “[t]the Legislature’s authority to make classifications in levying occupation, use
and sales taxes unquestionably is broader than its authority to do so with respect to ad valorem
taxes.”

If the Executive Director could sustain its incorrect new interpretation of §11.31, then it would
violate the equal and uniform tax mandate as set forth in the Nestle decision, because there is no
reasonable or even rational distinction between HRSGs the TCEQ has authorized 100% property

5 Grocers Supply, 978 S.W.2d at 645.
% See TEX. CONST. art. I, § 3; U.S. CONST. amend. XIV, § 1.

7 1d.; citing Sharp v. Caterpillar, Inc., 932 S.W.2d 230, 240 (Tex. App.—Austin 1996, writ denied) (citing Hurt v.
Cooper, 110 S.W.2d 896, 901 (Tex. 1937)).

%8 In Re Nestle USA, Inc., Cause No. 12-0518 (Tex. Oct. 19, 2012).
% Id at 19.

™ 1d. at 20.

.
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tax exemptions for and the HRSGs the Executive Director now proposes to issue negative use
determinations.

In Calvert v. McLemore, the Texas Supreme Court reasoned as follows:

“The courts can only interfere . . . when it is made clearly to appear that an
attempted classification has no reasonable basis in the nature of the businesses
classified, and that the law operates unequally upon subjects between which there
is no real difference to justify the separate treatment of them undertaken by the
Legislature . . . . The statute is plainly a revenue measure. It does not relate in
any way to the public safety, morals, convenience or general welfare . . . .
[A]lnyone who exhibits a motion picture or play at a place other than a fixed and
regularly established motion picture theater must pay a tax. Another person who
exhibits the same picture or play to a similar audience in an adjoining building of
the same construction escapes payment of the tax merely because he regularly
shows motion pictures in that building. The discrimination is too plain to admit
of argument, and we agree with the trial court that [the law] is
unconstitutional.”’?

Applying McLemore’s analysis to this case, there is no reasonable or rational basis for the
discrimination proposed. The Executive Director’s position operates unequally upon subjects
between which there is no real difference to justify separate treatment by the legislature. The
distinction does not relate in any way to the public safety, morals, convenience or general
welfare, and are void under the equal and uniform tax provisions of the Texas Constitution.

VII. Conclusion

The arguments made by the Executive Director, OPIC, and the Appraisal District are based on
misapplications of the controlling statute, policy concerns outside of the Agency’s purview, and
inadequate technical review. Texas Tax Code §11.31 provides a straightforward roadmap for
how the TCEQ must process, evaluate, and resolve applications for use determinations. This
process expressly contemplates that the pollution control aspects of “devices and methods” may
also have productive value and instructs the TCEQ, not to dismiss applications with negative use
determinations, but instead to acknowledge the legislatively-established pollution control
benefits of items on the 11.31(k) list and then develop a full or partial positive use determination
after factoring in the concurrent pollution control and production benefits of the equipment in
question.

In the instant case, the Executive Director and the General Counsel did not follow the procedural
requirements for processing these applications as laid out in §11.31 and failed to apply a
consistent approach for all similarly situated applications. Again, the question on appeal is not
whether 100% or another specific percentage is appropriate - the Commissioners need only
evaluate whether any percentage above zero is appropriate and, if so, a remand is required. As
set forth fully above, the express language of the statute demands that a percentage above zero be
recognized so the only legally valid outcome is for the Commission to put things back on the

? Calvert v. McLemore, 358 S.W.2d at 552 (Tex. 1962) (emphasis added).
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right track by remanding the applications to the Executive Director to determine what percentage
of a positive use determination is appropriate. The Executive Director has the staff expertise and
tools to do this job. All that we ask that they be instructed to do that job.
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Application Review Summary

Application Number: 13534

Company: South Texas Electric Cooperative, Inc:
Facility: Sam Rayburn Power Plant Expansion
County: Victoria ’

Tier: IV

Estimated Cost of Property: $13,764,301.00
Project Reviewer: Ronald Hatlett

Description of Property and Environmental Benefit

This project installed three heat recovery steam generators (HRSG). Use of the HRSGs increases the
thermal efficiency of the facility.

Tier I Table Number: BS

Rule Citation(s)

40 Code of Federal Regulations §60. This chapter establishes performance standards for new sourees, 30
Texas Administrative Code (TAC) §116.110: Control of Air Pollution by Permits for New Construction or
Modifications, New Source Review Permits, Applicability. This section establishes requirements to obtain
a permit to construct, These rules do not require the installation of heat recovery steam generators or
steamn turbines. 30 TAC §116.911: establishes requirements for obtaining a permit for electric generating
facilities, 30 TAC §117.131 (now .3000): Control of Air Pollution from Nitrogen Compounds, Multi-Region
Combustion Control, Utility Electric Generation In East And Central Texas, Applicability, Defines
stanclards which facilities must meet to comply with this section. None of these citations require the
installation of HRSGs.

Final Determination
A negative determination was issued. The heat recovery steam generators are used for production not

pollution control and therefore are not eligible for tax relief. Further, the eited regulations do not require
installation of a heat recovery steam generator.

Administrative Review

Administrative Review Chronology

Received Date: 04/20/2009 :
Date Application Was Declared Administratively Complete: 04/30/2009

Fee Information

Application Fee Paid: Yes
Fee Receipt Nuinber: Rg23142
Does Applicant Have Past Due Fees: No

Technical Review
Technical Review Chronology

Techuical Review Start Date: 05/29/2009
Technical Review Completion Date; 07/05/2012
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S UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
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NZd WASHINGTON, D.C. 204
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OFFICE OF
AIR AND RADIATION

MEMORANDUM

SUBJECT:  Guidance on SIP Credits for Emission Reductions from Electric-Sector Energy
Efficiency and Renewe‘?gle Energy Measures

FROM: Brian McLean, Direcidr/f At wa‘ A
Office of Atmosphieric Programs ;}

Steve Page, Director v/ i pravyys
Office of Air Quality Plafning and Stagdards

\
TO: Regional Air Division Directors

Attached is a final document that provides guidance to States and local areas on
quantifying and including emission reductions from energy efficiency and renewable energy
measures in State I[mplementation Plans (SIPs). The guidance has been developed jointly by the
Office of Air Quality Planning and Standards (OAQPS) and the Office of Atmospheric Programs
(OAP).

Energy efficiency and renewable energy measures have many benefits. Energy efficiency
measures reduce electricity consumption and renewable energy can supply energy from non- or
less- polluting sources. These measures can save money, have other economic benefits, reduce
dependence on foreign sources of fuel, increase the reliability of the electricity grid, enhance
energy security, and, most importantly for air quality purposes, reduce air emissions from electric
generating power plants. Energy efficiency and renewable energy inherently prevent pollution
from occurring. Additionally, in many areas, the peak demand for electricity frequently
coincides with periods of poor air quality. It is therefore desirable to encourage and reward
greater application of energy efficiency and renewable energy measures and incorporate the
emission reductions that these measures will accrue into the air quality planning process.

Please distribute this guidance to your state and local air pollution control agencies,
interested members of the regulated community and the public. An electronic version of this
final guidance can be found at htip://www.epa.gov/tt/oarpg under “Recent Additions.” [f your
staff have any questions regarding this guidance please have them contact Art Diem of OAP at
(202) 343-9340 or David Solomon of OAQPS at (919) 541-5375.

Attachment

Internst Address (URL) » http:/fwww.epa.gov
Recycled/Recyclable « Printed with Vegetabie Ol Based Inks on Recycled Paper (Minimum 50% Postconsumer content)
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TAX EXEMPTION PROGRAM

Ohio Revised Code (ORC) Sections 5709.20 through 5709.27

5709.20 Definitions

5709.201 Continuing validity of certificates; transfer of pending applications.
5709.21 Certification procedure

5709.211 Opinion of EPA director or development director to be obtained prior to issuance of certificate.
5709.212. Application fee.

5709.22 Powers and duties of tax commissioner

5709.23 Notice to applicant and county auditor

5709.24 Appeal

5709.25 Exemption of pollution control facilities

5709.28 Liability in case of fraud

5709.27 Exemption certificate transfer

§ 5709.20 Definitions.

(A) "Air contaminant" means particulate matter, dust, fumes, gas, mist, smoke, vapor, or odorous
substances, or any combination thereof.

(B) "Air pollution control facility” means any property designed, constructed, or installed for the primary
purpose of eliminating or reducing the emission of, or ground level concentration of, air contaminants
generated at an industrial or commercial plant or site that renders air harmful or inimical to the public
health or to property within this state, or such property installed on or after November 1, 1993, at a
petroleum refinery for the primary purpose of eliminating or reducing substances within fuel that otherwise
would create the emission of air contaminants upon the combustion of fuel.

(C) "Energy conversion" means the conversion of fuel or power usage and consumption from natural gas
to an alternate fuel or power source other than propane, butane, naphtha, or fuel oil: or the conversion of
fuel or power usage and consumption from fuel oil to an alternate fuel or power source other than natural
gas, propane, butane, or naphtha.

(D) "Energy conversion facility" means any additional property or equipment designed, constructed, or
installed after December 31, 1974, for use at an industrial or commercial plant or site for the primary
purpose of energy conversion.

~—

(E) YExempt facilitqueans any of the facilities defined in division (B), (D), (F), (l),!(K) or (L) of this
section for which an exempt facility certificate is issued pursuant to section 5709.27 or for which a
certificate remains valid under section 5709.201 [5709.20.1] of the Revised Code.

(F) "Noise pollution control facility" means any property designed, constructed, or installed for use at an
industrial or commercial plant or site for the primary purpose of eliminating or reducing, at that plant or
site, the emission of sound which is harmful or inimical to persons or property, or materially reduces the
quality of the envircnment, as shall be determined by the director of environmental protection within such
standards for noise pollution control facilities and standards for environmental noise necessary to protect
public health and welfare as may be promulgated by the United States environmental protection agency.
in the absence of such United States environmental protection agency standards, the determination shall
be made in accordance with generally accepted current standards of good engineering practice in
environmental noise control.



(G) "Solid waste" means such unwanted residual solid or semi-solid material as results from industrial
operations, including those of public utility companies, and commercial, distribution, research, agricultural,
and community operations, including garbage, combustible or noncombustible, street dirt, and debris.

(H) "Solid waste energy conversion" means the conversion of solid waste into energy and the utilization of
such energy for some useful purpose.

(1) "Solid waste energy conversion facility" means any property or equipment designed, constructed, or
installed after December 31, 1974, for use at an industrial or a commercial plant or site for the primary
purpose of solid waste energy conversion.

\(J) "Thermal efficiency improvement” ]means the recovery and use of waste heat or waste steam
produced incidental to electric power generation, industrial process heat generation, lighting, refrigeration,
or space heating.

(K) "Thermal efficiency im facility" imeans any property or equipment designed, constructed, or
installed after December 31, 1974, for use at an industrial or a commercial plant or site for the primary
purpose of thermal efficiency improvement.

(L) "Industrial water pollution control facility” means any property designed, constructed, or installed for
the primary purpose of collecting or conducting industrial waste to a point of disposal or treatment;
reducing, controlling, or eliminating water pollution caused by industrial waste; or reducing, controlling, or
eliminating the discharge into a disposal system of industrial waste or what would be industrial waste if
discharged into the waters of this state. This division applies only to property related to an industrial water
poliution control facility placed into operation or initially capable of operation after December 31, 1965,
and installed pursuant to the approval of the environmental protection agency or any other governmental
agency having authority to approve the installation of industrial water poliution control facilities. The
definitions in section 6111.01 of the Revised Code, as applicable, apply to the terms used in this division.

(M) Property designed, constructed, installed, used, or placed in operation primarily for the safety, health,
protection, or benefit, or any combination thereof, of personnel of a business, or primarily for a business's
own benefit, is not an "exempt facility "

HISTORY: 130 v 1304 (Eff 10-14-63); 133 v S 169 (Eff 10-2-69); 135 v H 621 (Eff 11-22-73); 136 v S
498. Eff 1-17-77; 150 v H 95, § 1, eff. 6-26-03.

§ 5708.201. Continuing validity of certificates; transfer of pending applications.

(A) Except as provided in divisions (C)(4)(a) and (c) of section 5709.22 and division (F) of section
5709.25 of the Revised Code, a certificate issued under section 5709.21, 5709.31, 5709.46, or 6111.31 of
the Revised Code that was valid and in effect on the effective date of this section shall continue in effect
subject to the law as it existed before that effective date. Division (C)(4)(b) of section 5709.22 of the
Revised Code does not apply to any certificate issued by the tax commissioner before July 1, 2003.

(B) Any applications pending on the effective date of this section for which a certificate had not been
issued on or before that effective date under section 6111.31 of the Revised Code shall be transferred to
the tax commissioner for further administering. Sections 5709.20 to 5709.27 of the Revised Code apply to
such pending applications, excluding the requirement of section 5709.212 [5709.21.2] of the Revised
Code that applicants must pay the fee.

(C) For applications pending on the effective date of this section, division (D) of section 5709.25 of the
Revised Code allowing the commissioner to assess any additional tax notwithstanding any other time



limitations imposed by law on the denied portion of the applicant's claim applies only to tax periods that
would otherwise be open to assessment on that effective date.

HISTORY: 150 v H 95, § 1, eff. 6-26-03.

| |
7 3ack to Top

\ § 5709.21 Certification procedure. \

(A) As used in this section:

(1) "Exclusive property" means real and personal property that is installed, used, and necessary for the
operation of an exempt facility, and that is not auxiliary property unless the auxiliary property exempt cost
equals or exceeds eighty-five per cent of the total cost of the property.

(2) "Auxiliary property" means personal property installed, used, and necessary for the operation of an
exempt facility that is also used in other operations of the business other than an exempt facility purpose
described in section 5709.20 of the Revised Code. "Auxiliary property" does not include property with an
auxiliary property exempt cost that is less than or equal to fifteen per cent of the total cost of such
property.

(3) "Auxiliary property exempt cost" means the cost of auxiliary property calculated as follows:

(a) If the auxiliary property is used for an exempt facility purpose for discrete periods of time, the exempt
cost shall be determined by the ratio of time the auxiliary property is in use in such exempt capacity to the
total time it is in use. Division (A)(3)(a) of this section does not apply if the property is concurrently used
for an exempt facility purpose and a nonexempt facility purpose.

(b) The applicant has the burden of proving the exempt cost of all auxiliary property not described in
division (A)}(3)(a) of this section.

(c) Any cost related to an expansion of the commercial or industrial site that is not related to the operation
of the exempt facility shall not be included as an auxiliary exempt cost under division (A)(3) of this section.

(B) Application for an exempt facility certificate shall be filed with the tax commissioner in such manner
and in such form as prescribed by the tax commissioner . The application shall contain plans and
specifications of the property, including all materials incorporated or to be incorporated therein and their
associated costs, and a descriptive list of all equipment acquired or to be acquired by the applicant for the
exempt facility and its associated cost. If the commissioner finds that the property was designed primarily
as an exempt facility and is suitable and reasonably adequate for such purpose and is intended for such
purpose, the commissioner shall enter a finding and issue a certificate to that effect. The effective date of
the certificate shall be the date the application was made for such certificate or the date of the
construction of the facility, whichever is earlier .

Nothing in this section shall be construed to extend the time period to file, to keep the time period to file
open, or supersede the requirement of filing a tax refund or other tax reduction request in the manner and
within the time prescribed by law.

(Cy (1) Except as provided in division (C)(2) of this section, the certificate shall permit tax exemption
pursuant to section 5709.25 of the Revised Code only for that portion of such exempt facility that is
exclusive property used for a purpose enumerated in section 5709.20 of the Revised Code. , o o
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AFFIDAVIT OF JOHN PACKARD

STATE OF TEXAS

e I v <]

COUNTY OF VICTORIA

BEFORE ME, the undersigned authority, on this day personally appeared John Packard,
known to me as that person, and after being duly sworn, stated under oath the following:

1. “My name is John Packard. I am over twenty-one (21) years of age, am fully
competent to testify and unless expressly stated otherwise, I have personal knowledge of all facts
stated herein, and all such facts are to the best of my knowledge true and correct.

2. I'am employed as Manager of Generation at the Sam Rayburn Power Plant (the
“Facility™), a position I have held since May 1, 2005, and in that capacity I am familiar with the
information described below.

3. The Facility is a 177 MW combined cycle facility, utilizing three Heat Recovery

Steam Generators ("HRSGs") in the production of electricity and located in Victoria County,

Texas.

4. I have reviewed the Tier IV Use Determination Application No. 13534 (the

“Application”) (attached hereto as Attachment "A") prepared and submitted to the TCEQ
on April 20, 2009. In this Application, a method is outlined for recognizing air emissions
(pollution reduction and/or prevention) reductions due to the Facility’s combined cycle design.
An Efficiency Based Output Model (the “Model”) in this Application attempted to
recognize and to quantify the NOx emissions prevention due to the combustion

efficiencies inherent in our Facility design.

8326619v.1



5. To calculate the percentage of HRSG equipment deemed to be pollution control
property ("PCP"), an “efficiency gain” approach was used in the Model. This approach relied
upon thermal output differences between a conventional power generation system and
the combined cycle system at the Facility. By calculating the displacement of

emissions associated with the Facility’s thermal output and subtracting these emissions from a
baseline emissions rate, a percentage of the total Facility costs dedicated to PCP functions could
be calculated.

6. Based on my industry experience and knowledge of the Facility, the assumptions
in the Efficiency Based Output Model, and the prevention of air emissions, as quantified, are in
conformance with the expected capabilities and historical performance of the Facility.

7. In addition to the theoretical demonstration of pollution prevention due to
combined cycle power generation efficiencies in the Model, I am aware of emissions data that

has been monitored at the Barney Davis Power Plant both pre and post- repowering of that plant

that confirm the assumptions in the above-referenced model regarding the air emissions

reductions per pound of fossil fuel use. This data is set out and discussed in the Attachment “B.”

8. FURTHER AFFIANT SAYETH NOT.”

bl

John Pagkard =~~~ Y

8326619v.1



BEFORE ME, the undersigned authority on this the 31st day of July, 2012, personally
appeared John Packard, who being duly sworn on his oath, deposed and said that he has read the
foregoing and that every factual statement made therein is within his knowledge and is true and

correct.

BECKY A. LOREDO '
"w N"‘ Notary Public W
. State of Texas
Xoe

N Comm, Expires 03-14-2013 Notary Public in and for the State of Texas

a2

8326619v.1
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| 3534
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

APPLICATION FOR USE DETERMINATION
FOR POLLUTION CONTROL PROPERTY

The TCEQ has the responsibility to determine whether a property is a pollution control property. A person seeking a use
determination must complete the attached application or & copy or similar reproduction. For assistance in completing this form
refer to the TCEQ guidelines document, Property Tax Exemptions Jor Pollution Control Property, as well as 30 TAC §17, rules
governing this program. For additional assistance please contact the Tax Relief for Pollution Control Properiy Program at (512)

239-3100. The application should be completed and mailed, along with a complete copy and the appropriate fee, to: TCEQ MC-
214, Cashiers Office, PO Box 13088, Austin, Texas 78711-3088.

Information must be provided for each field unless otherwise noted,

1. GENERAL INFORMATION

A, What is the type of ownership of this facility?

X Corporation [] sole Proprietor
(] Partnership Utility Vo) :
[J Limited Partnership [J Other: ™
W T
B. Size of company: Number of Employees :;: -
[4n]
~o
[ 1t099 [ 1,000 to 1,999 fa
X 100 to 499 [J 2,000 to 4,999 AP
[ 500 to 999 [J 5,000 or more o
08 :
C. Business Description: (Provide a brief description of the type of business or activity at the
facility)

Generation and Transmission of electric energy to member Distribution Cooperatives,

2, TYPE OF APPLICATION

[] TierI $150 Fee (] Tier IIT $2,500 Fee
[] Tier T $1,000 Fee < Tier IV $500 Fee

NOTE: Enclose a check, money order to the TCEQ, or a copy of the ePay receipt along with the
application to cover the required fee. :

3. NAME OF APPLICANT

A. Company Name: South Texas Electric Cooperative, Inc.
B. Mailing Address (Street or P.O. Box): P.O. Box 119
C. City, State, and Zip Nursery, Texas 77976

4, PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of Facility or Unit; Sam Rayburn Power Plant
B. Type of Mfg. Process or Service: Electric Power Generation Plant
C. Street Address: 2849 FM 447
D. City, State, and Zip: Nursery, Texas 77976

E. Tracking Number (Optional):

F. Company or Registration Number (Optional): RN100222652

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY
A. Name of Appraisal District; Victoria Central Appraisal District

B. Appraisal District Account Number: P92854 : R20369981

6. CONTACT NAME
DRAFT Tax Realief for Poliution Control Property Application
TCEQ-00611 (Revised January 2008) Page 3of 6
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A. Company/Organization Name H&H Associates

et s e o s

B. Name of Individual to Contact; JM. Harris

C. Mailing Address (Street or P.O. Box): 406 FM 3016

D. City, State, and Zip: Grapeland, Texas 75844

E. Telephone number and fax number: (936) 687-4230 (936) 687-9064
F. E-Mail address (if available): Jjimharrisat-h-h@hughes.net

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
For each medisa, please list the specific environmental rule or regulation that is met or exceeded
by the installation of this property.

MEDIUM | Rule/Regulation/Law

Alr 40 CFR PART 60; 30 TAC 116.110; 30 TAC 116.911; 30 TAC 117.131
Water .

Waste

8. DESCRIPTION OF PROPERTY (Complete for all applications)
Describe the property and how it will be used at your facility. Do not simply repeat the
description from the Equipment & Categories List. Include sketches of the equipment and
flow diagrams of the processes where appropriate. Use additional sheets, if necessary,

The subject facility was commissioned in 2003. The Plant is a 177 MW gas-fueled, combined-
cycle electric generating station. The Plant is made up of three 49 MW combustion turbines
coupled with a 39 MW steam turbine by way of three heat recovery steam generators (HRSGs).

A combined cyele facility consists of one or more gas and steam turbines. The air expansion that
3 during the combustion process turns ¢ a bine that dri th ner to pr

electricity. The combustion in the gas turbine also produces a hot exhaust gas. In a combined

cle unit the heat produ during the combusti f al is_direct the HRSG t

50.6%. This allows more electrical energy to be produced for a given heat input than is possible
by a simple cycle gas turbine (Brayton cycle) or traditional steam boiler / turbine (Rankin cycle)

configuration. Since less fuel is requir i r_prod less exhaust
emissions (NOX, CO, CO2, etc.) are produced. Therefore, the HRSG' prima urpose of

capturing and converting waste heat results in meaningful environmental benefits,

Th rpose of thig application is to request partial, if not full, property tax exemption for three
Heat Recovery Steam Generators. Total cost of the HRSGs was $16.872,160 of which -
$3.107.859 is Tier I equipment which previously received a 100% exemption by way of Use
Determination Application 03-7313, leaving a cost of $13.764.301 to be dealt with by this -
application. We are aware that the TCEQ Staff has routinely granted a 100% exemption for the
cost of Heal ove am Generators presumably because they were affor ¢cial mention
in HB 3732 enacted in 2007. Accordingly, we have requested a 100% exemption in Section 10,

Land: If a use determination is being requested for land, provide a legal description and an
accurate drawing of the property in question.

DRAFT Tax Relief for Pollution Control Property Application
TCEQ-006811 (Revised January 2008) Page 4 of 6



9. PARTIAL PERCENTAGE CALCULATION

This section is to be completed for Tier Il and IV applications. For information on how to
conduct the partial percentage calculation, see the application instructions document. Attach
calculation documents to completed application.

10. PROPERTY CATEGORIES AND COSTS

List each control device ot system for which a use determination is being sought, Provide
additional attachments for more than 3 properties.

Property Taxable | DFC | ECL | Estimated Use
on Box # Cost %
1/01/94?
Land
Property .
Heat Recovery Steam Generator No 3 B-8 |$13,76430! 100
Totals

DRAFT Tax Relief for Pollution Control Property Application
TCEQ-00611 (Revised January 2008) Page 5 of 6



11. EMISSION REDUCTION INCENTIVE GRANT
(For more information about these grants, see the Application Instruction document).’
Will an application for an Emission Reduction Incentive Grant be filed for this property/project?
[(Oves XNo

12, APPLICATION DEFICIENCIES
After an initial review of the application, the TCEQ may determine that the information provided
with the application is not sufficient to make a use determination. The TCEQ may send a notice of
deficiency, requesting additional information that must be provided within 30 days of the written
notice. :

13, FORMAL REQUEST FOR SIGNATURE

By signing this application, you certi that@'y infopsation isjtrue to the best of your knowledge
and belief.
Name: )D ) Date: 4//3/ o ‘i

Title: Michael Packard, General Manager

Company: South Texas Electric Cooperative, Inc.

Under Texas Penal Code, Section 37.10, if you make a false statement on this application, you
could receive a jail term of up to one year and a fine up to $2,000, or a prison term of two to 10
years and a fine of up to $5,000.

14, DELINQUENT FEE/PENALTY PROTOCOL
This form will not be processed until all delinquent fees and/or penalties owed to the TCEQ or
the Office of the Attorney General on behalf of the TCEQ are paid in accordance with the
Delinquent Fee and Penalty Protocol. (Effective September 1, 2006)

DRAFT Tax Relief for Pollution Control Property Application
TCEQ-00611 (Revised January 2008) Page 6 of 6
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AFFIDAVIT

STATE OF TEXAS §
COUNTY OF NUECES §

BEFORE ME, the undersigned authority, on this day personally appeared Mark
Shepherd, known to me as that person, and after being duly sworn, stated under oath the
following:

1. “My name is Mark Shepherd. I am over twenty-one (21) years of age, am fully
competent to testify and unless expressly stated otherwise, I have personal knowledge of all facts
stated herein, and all such facts are to the best of my knowledge true and correct.

2. I am the current Director of Environmental, Safety and Health at the Barney
Davis Power Plant (the “Facility”), a 680 MW combined cycle facility, utilizing (2) Heat
Recovery Steam Generators (“HRSGs”) in the production of electricity and located in Nueces
County, Texas. I have been in this role at the Facility since 2010.

2. I am also the current Director of Environmental, Safety and Health at the Nueces
Bay Power Plant (the “Facility”), a 680 MW combined cycle facility, utilizing six Heat Recovery
Steam Generators (“HRSGs”) in the production of electricity and located in Nueces County,
Texas. I have been in this role at the Facility since 2010.

3. I have reviewed the Tier IV Use Determination Applications 07-12210 and 07-
12211 (the “Applications”), prepared and submitted to the TCEQ on March 27, 2008. In these
Applications, a method of recognizing air emissions (pollution reduction and/or prevention)
reductions due to the Facility’s combined cycle design is outlined. An Output Based Emissions
Model (the “Model”) in these Applications attempted to recognize and to quantify the NOx
emissions prevention due to the combustion efficiencies inherent in our Facility design.

4, To calculate the percentage of HRSG equipment deemed to be pollution control
property (“PCP”), an “avoided emissions” approach was used in the Model. This approach
relied upon thermal output differences between a conventional power generation system and the
combined cycle system at the Facility. By calculating the displacement of emissions associated
with the Facility’s thermal output and subtracting these emissions from a baseline emissions rate,

8556398v.1



a percentage of the total Facility costs dedicated to PCP functions could be calculated. The
displaced emissions were emissions that would have been generated by the same thermal output
from a conventional steam power plant. (See Attachments 1 and 2 — Applications 07-12210 and
07-12211)

S. Finally, the Model multiplies the percentage generated above times the Total
Capital Cost of the Facility to establish the “Capital Cost of NOx Avoidance”. If this cost was
equal to or greater than 100% of the cost of the HRSG, the HRSG was deemed to be 100%
property tax exempt as PCP by the Model. (See Attachments 1 and Attachment 2 — Application
07-12210 and 07-12211)

6. In general, the assumptions in the Output Based Emission Model, and the
prevention of air emissions, as quantified, arc in conformance with the expected capabilities and
historical performance of the Facility.

7. In addition to the theoretical demonstration of pollution prevention due to
combined cycle power generation efficiencies in the Model, we have specific empirical Facility
emissions outputs pre- and post- repowering efforts that support the air emissions reductions per

pound of fossil fuel use. These emissions reductions are attached as Attachment 3.

8. FURTHER AFFIANT SAYETH NOT.”

e,

Mark Shepherd

BEFORE ME, the undersigned authority on this the ‘2(4’ day of October, 2012, personally
appeared Mark Shepherd who being duly sworn on this oath, deposed and said that he has read
the foregoing and that every factual statement made therein is within her knowledge and is true

and correct.
BEVERLY PETTY \A; Z /Z?L 7
MY COMMISSION EXPIRES |} /
o 50 // (L. o,

Notary Public in cf for the Wate of Texas

8556398v.1
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TEXAS COMMISSION ON ENVIRONMENTAL QuaLiTy
APPLICATION FOR USED ETERMINATION ‘
FOR PoLLUTION CONTROL PROPERTY

refer to the TCEQ guidelines document, Property Tax Exemptions for Pollution Contro] Property, as well as 30 TAC $17, rules goveming this
program. For additional sssigance please contact the Tax Ralief for Polition Control Property Program & (512) 23%3100. The application
should be completed and mailed, along with a complee copy and apropriate fes, to: TCEQ MC-214, Cashiers Offce, P.O. Box 13088, Austin,

Texas 78711-3088,

1. GENERAL INFORMATION
A. What is the type of ownership of this facility?
U Corporation O Sole Proprietor
¥ Partnership U Utility

O Limited Partnership (I Other
B. Size of company: Number of Employees

¥ 1to 99 011,000 to 1,999
U 100 to 499 032,000 to 4,999
0500 to 999 15,000 or more .
C. Business Description: Electricity Manufacturing (SIC 491 )}
2. TYPE OF APPLICATION ,,
O Tier 15150 Application Fee O Tier III $2,500 Application Fee

O TierIn $1,000 Application Fee M Tier IV $500 Appligation Fee

NOTE: Enclose a check, money order to the TCEQ, or a copy of tl}e ePay receipt
along with the applicaton to cover the required fee, :

3. NAME OF APPLICANT
A. Company Name: Topaz Power Group LLC .
B. Mailing Address (Street or P.O. Box): 2705 Bee Caves Road Suite 340
C. City, State, ZIP: Austin, TX 78746
4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of facility: Barney Davis 3'
B. Type of Mfg Process or Service: Electricity Manufacturing (SIC 491 1)
C. Street Address: 4301 Waldron Rd 3
D. City, State, ZIP: Corpus Christi, TX 78418
E. Tracking Number Assigned by Applicant: DPBarneyDavis B
F. Customer Number or Regulated Entity Number: N/A

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY

A. Name of Appraisal District: Nueces
B. Appraisal District Account Number: TBD/New for 2008

Texas Relief for Poilution Centrol Property Application
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6. CONTACT NAME (must be provided)

A. Company/Organization Name; Duff and Phelps LLC

B. Name of Individual to Contact: Greg Maxim ;

C. Mailing Address: 919 Congress Ave.  Suite 1450

D. City, State, ZIP: Austin, TX 78701

E. Telephone number and fax number:  (512) 671-5580 Fax (512) 671-5501
F. E-Mail address (if available): gregory.maxim@duffandphelps.com

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8. Each item is detailed with the proper statute regulation,
or environmental regulatory provision. ;

8. DESCRIPTION OF PROPERTY

Background

The Barney Davis Power Station is located in Nueces County, Texas on the south
side of the City of Corpus Christi. The plant has approximately 1,992 acres of land
between the Laguna Madre and Oso Creek. Barney Davis contains two intermediate
natural gas-fired steam-generating units that were placed i in-service in 1974 (Unit 1 -
335 MW) and 1976 (Unit 2 - 347 MW), respectively. The units, which were
designed for base load operation, are presently being shuttered in place. As part of
the Barney Davis repowering initiative, Topaz will be adding two new GE 7FA
combustion turbines and two Heat Recovery Steam Generators (HRSG). With the
additional re-tooling of the existing steam turbine, a total of 680 MW generating
capacity will go online in 2009,

Overview of Combined Cycle Technology

The Facility is a combined-cycle gas turbine power plant consxstmg of gas
Combustion Turbines ("CTs") equipped with heat recovery steam generators to
capture heat from the gas turbine exhaust. Steam produced in the Heat recovery
steam generators powers a steam turbine generator(s) to produce additional electric
power. The use of otherwise wasted heat in the turbine exhaust gas results in higher
plant thermal efficiency compared to other power generation technologies.
Combined-cycle plants currently entering service can convert over 50% of the
chemical energy of natural gas into electricity (HHV basis). Employment of the
Brayton Thermodynamic Cycle (Gas Turbine Cycle) in combmanon with the
Rankine Thermodynamic Cycle results in the improved efﬁmency

The Rankine cycle is a thermodynamic cycle that converts heat from an external
source into work. In a Rankine cycle, external heat from an outside source is
provided to a fluid in & closed-loop system. This fluid, once pressurized, converts
the heat into work output using a turbine. The fluid most often used in a Rankine
cycle is water (steam) due to its favorable properties, such as nontoxic and
unreactive chemistry, abundance, and low cost, as well as its thermodynamic
properties. The thermal efficiency of a Rankine cycle is usually limited by the
working fluid. Without pressure reaching super critical the temperature range the
Texas Rallef for Paiiutiors Control Property Application
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Rankine cycle can Operate over is quite small, turbine entry temperatures are
typically 565°C (the creep limit of stainless steel) and condenser temperatures are
around 30°C. This gives a theoretical Carnot efficiency of around563% compared
with an actual efficiency of 42% for a modern coal-fired power station. This low
turbine entry temperature (compared with a gas turbine) is why the Rankine cycle is
often used as a bottoming cycle in combined cycle gas turbine power stations.

The Brayton cycle is a constant pressure thermodynamic cycle that converts heat
from combustion into work. A Brayton engine, as it applies to a gas turbine system,
will consist of a fuel or gas compressor, combustion chamber, and'an expansion
turbine. Air is drawn into the compressor, mixed with the fuel, and ignited. The
resulting work output is captured through a pump, cylinder, or turbine. A Brayton
engine forms half of a combined cycle system, which combines with a Rankine
engine to further increase overall efficiency. Cogeneration systems typically make
use of the waste heat from Brayton engines, typically for hot water production or

By combining both 8as and steam cycles, high input temperatures and low output
temperatures can be achieved. The efficiency of the cycles are additive, because

efficiencies of up to 59% can be achieved,

A single-train combined-cycle plant consists of one gas turbine generator, a heat
recovery steam generator (HSRG) and a steam turbine generator f1x1”
configuration). As an example, an “FA-class” combustion turbine, the most
common technology in use for large combined-cycle plants within the state of Texas
and other locations throughout the United States, represents a plant with
approximately 270 megawatts of capacity. ' :

See Figure 1 - Standard Combined-Cycle Configuration, below. .

It is common to find combined-cycle plants using two or even three gas turbine
generators and heat recovery steam generators feeding a single, proportionally larger
steam turbine generator. Larger plant sizes result in economies of scale for
construction and operation, and designs using multiple combustion turbines provide
improved part-load efficiency. A2x ] configuration using FA-class technology
will produce about 540 megawatts of capacity at Internationa] Organization for
Standardization ("ISO") conditions, ISO references ambient conditions at 14.7 psia,
59 F, and 60% relative humidity. ‘

Because of high thermal efficiency, high reliability, and low ajr emissions,

Texas Rellef for Pollution Controf Property Application
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combined-cycle gas turbines have been the new resource of choice for bulk power
generation for well over a decade. Other attractive features include significant
operational flexibility, the availability of relatively inexpensive power augmentation
for peak period operation and relatively low carbon dioxide production.

Cooling Tower [

Condenser
Electricity e S
Steam Turbine

O
~a N \_Heaf Recover

Steam Generator

Gas Turbine

Electricity

T Compressor Turbine

Intake Air

FIGURE 1 - Standard Combined-Cycle Configuration (1) e
As an example, consider a gas turbine cycle that has an efficiency of 40%, which is

a representative value for current Brayton Cycle gas turbines, and the Rankine Cycle

has an efficiency of 30%. The combined-cycle efficiency would be 58%, which is a

very large increase over either of the two simple cycles. Some representative

efficiencies and power outputs for different cycles are shown in F igure 2 —

Comparison of Efficiency and Power Output of Various Power Products, below.

Texas Relie! for Poifution Controi Property Appilcation
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FIGURE 2 - Comparison of efficiency and power oufput of various
power products [Bartol 19971 2 -

Current Regulatory Authority for Output-Based Emissions
ycle technology offer enormous

Innovative power technologies such as combined-c

potential to improve efficiency and enhance the environmental footprint of power
generation through the reduction and/or prevention of air emissions to the
environment, Currently, two thirds of the fuel burned to generate electricity in
traditional fossil-fired steam boilers is lost. Traditional U, power generation

The ability to recognize and regulate the efficiency benefits of pollution reduction
and/or prevention through the use of combined-cycle technology is achieved
through the use of Output-Based emissions standards, incorporated since September
1998 within the U.S. EPA’s new source performance standards (“NSPS”) for NOx,
from both new utility boilers and new industrial boilers. Pursuant to section 407(c)
of the Clean Air Act in subpart Da (Electric Utility Steam Generating Units) and
subpart Db (Industrial-Commcrcial-lnstitutional Steam Generating Units) of 40
CFR part 60, the U.S. EPA revised the NOx emissions limits for steam generating
units for which construction, modification, or reconstruction commenced after July
9, 1997 (3). Output-Based regulations are also exemplified by those used in the
U.S. EPA’s NOx Cap and Trade Program for the NOx State Implementation Plan

Texas Relisf for Poliution Control Proparty Application
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(“SIP”) Call of 1998, which uses units of measure such as Ib/MWh generated or 1b
concentration ("ppm"), which relate to the emissions to the productive output —
electrical generation of the process.(4)

The use of innovative technologies such as combined-cycle units reduces fossil fuel
use and leads to multi-media reductions in the environmental impacts of the
production, processing transportation, and combustion of fossil fuels. In addition,
reducing fossil fuel combustion is a pollution prevention measure that reduces
emissions of all products of combustion, not just the target pollutant (currently
NOx) of a federal regulatory program. ,

Authority to Expand Pollution Control Equipment & Categorios in Texas

Under Texas House Bill 3732 (“HB3732") enacted in 2007, Section 11.31 of the
Texas Tax Code is amended to add certain plant equipment and systems to the
current list of air, water, or land pollution control devices exempt from property
taxation in Texas.

Specifically, the language reads as follows:

SECTION 4. Section 11.31, Tax Code, is amended by adding Subsections (¥), (1), and (m) to read as
Jollows: :

(k) The Texas Commission on Environmental Quality shall adopt rules establishing a nonexchusive list
of facilities, devices, or methods for the control of air, water, or land pollution, which must include:
(1) coal cleaning or refining factiittes; :

(2) atmospheric or pressurized and bubbling or circulating fluidized bed combustion systems and
gasification fluidized bed combustion combined-cycle systems; )

(3) ultra-supercritical pulverized coal boilers;

(4) flue gas recirculation components; :

(3) syngas purification systems and gas-cleanup units; [

(6) enhanced heat recovery systems; :

(7) exhaust heat recovery boilers;

(8) heat recovery steam generators;

(9) superheaters and evaporators;

(10) enhanced steam turbine systems;

(11) methanation;

(12) coal combustion or gasification byproduct and coproduct handling, storage, or treatment
Jacilities; :

(13) biomass cofiring storage, distribution, and firing systems;

(14) coal cleaning or drying processes, such as coal drying/moisture reductlon, air /igging,
precombustion decarbonization, and coal flow balancing technology; :

(15) oxy-fuel combustion technology, amine or chilled ammonia scrubbing, fuel or emission
conversion through the use of catalysts, enhanced scrubbing technology, medified combustion
technology such as chemical looping, and cryogenic technology; !

(16) if the United States Environmental Protection Agency adopts a final ruls or regulation regulating
carbon dioxide as a pollutant, property that is used, constructed, acquired, or installed wholly or
partly to capture carbon diaxide from an anthropogenic source in this state that is geologically
sequestered in this state; :

(17) fuel cells generating electricity using hydrogen derived from coal, biomass, petroleum coke, or
solid waste; and )

(18) any other equipment designed to prevent, capturs, abate, or monitor nitrogen oxides, volatile
organic compounds, particulate matter, mercury, carbon monoxide, or any criteria pollutant,

(1) The Texas Commission on Environmental Quality by rule shall update the list adopted under
Subsection (k) at least once every three years. An item may be removed from the list if the commission
Jinds compelling evidence to suppor! the conclusion that the item does not provide pollution control
benefits. ;

(m) Notwithstanding the other provisions of this section, if the facility, device, or method for the

Texas Reiief for Poiiution Control Property Application
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control of alr, water, or land pollution described in an application for an exemption under this section
is a facility, device, or method included on the list adopted under Subsection (K), the executive director
of the Texas Commission on Environmental Quality, not later than the 30th day afler the date of

or method described in the application is used wholly or partly as a Jacility, device, or method for the
control of air, water, or land pollution and shall take the actions that are required by Subsection (d) in

the event such a determination is made,

Under the TCEQ’s recently updated “Tax Relief for Pollution Control Property —
Application Instructions and Equipment and Categories List — Effective January
2008”, the Equipment and Categories List - Part B ("ECL Part B") is a list of the
pollution control property categories adopted and set forth in TTC Sec. 26.045(f).
The taxpayer is to supply a pollution control percentage for the equipment listed in
Part B via calculations demonstrating pollution control, prevention and/or
reductions achieved by the listed equipment or systems. :

The following property descriptions outline the environmental purpose, including
the anticipated environmental benefit of pollution control additions considered
under the Application Instructions’ ECL Part B that have been constructed and
placed into use at the Facility as of its placed-in-service date, or installed subsequent

to in-service since 1994:

Texas Rellef for Poilution Contrel Property Application
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Property Descriptions

Item #1 Combined-Cycle Gas Turbine Plant Heat Recovery Steam Generator
(“HRSG”) and Support Systems Tier IV B-8

40 CFR Part 60 Subpart KKKK - Standards of Performance for Statzonary
Combustion Turbines

TAC Rule 116.110 Control of Air Pollution by Permits for New Consfrucnon or
Modification - New Source Review Permits

NOTE: Permits issued under Texas Clean Air Act's Health & Safety Code Sections 382.01 1, applies
to all electric generating units that emit air contaminants, regardiess of size, and it is to reflect Best
Avallable Conitrol Technology (“BACT") for electric generating units on an output basis in pounds
of NOx per megawatt hour, adjusted to reflect a simple cycle power plant.

The heat recovery steam generator ("HRSG") found in the Facility is a heat
exchanger that recovers heat from a hot gas stream. It produces steam that can be
used in a process or used to drive a steam turbine. A common application for an
HRSG is in a combined-cycle power station, where hot exhaust from a gas turbine is
fed to an HRSG to generate steam which in turn drives a steam turbine. This
combination produces electricity in a more thermally efficient manner than either
the gas turbine or steam turbine alone.

The Facility’s HRSGs consist of three major components: the Evaporator,
Superheater, and Economizer. The different components are put together to meet the
operating requirements of the unit. Modular HRSGs normally consist of three
sections: an LP (low pressure) section, a reheat/IP (intermediate pressure) section,
and an HP (high pressure) section. The reheat and IP sections are separate circuits
inside the HRSG. The IP steam partly feeds the reheat section. Each section has a
steam drum and an evaporator section where water is converted to steam. This

steam then passes through superheaters to raise the temperature and pressure past
the saturation point.

Item #2 Steam Turbine and Support Systems Tier IV B-10

40 CFR Part 60 Subpart KKKK - Standards of Performance for Statzonary
Combustion Turbines

TAC Rule 116.110 Control of Air Pollution by Permits for New Construction or
Modification - New Source Review Permits /

NOTE: Permils issued under Texas Clean Air Act's Health & Safety Code Sections 382.011, applies
to all electric generating units that emit air contaminants, regardiess of size, and it is to reflect Best
Avallable Conirol Technology ("BACT") for electric generating units on an oulput basis in pounds
of NOx per megawatt hour, adjusted to reflect a simple cycle power plant.

The steam turbine(s) found in the Facility operate on the Rankine cycle in
combination with the Brayton cycle, as described above. Steam created in the
Facility HRSG(s) from waste heat that would have otherwise been lost to the
atmosphere enters the steam turbine via a throttle valve, where it powers the turbine

Texas Relief for Polivtion Control Property Application §
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Barney Davis - 4301 Waidron Rd Corpus Christl, TX 78418

and connected generator to make electricity. Use of HRSG/Steam Turbine System
combination provides the Facility with an overall efficiency of greater than 50%.
Steam turbine systems similar to the Facility’s have a history of achieving up to
95% availability on an annual basis and can operate for more than a year between
shutdown for maintenance and inspections. (5) ‘

Pollution Control Percentage Calculation: Avoided Emissions Approach
pment or category deemed fo be pollution

To calculate the percentage of the equi

control equipment, the Avoided Emissions approach has been used. This approach
relies on thermal output differences between a conventional power generation
system and the combined-cycle system at the Facility. Specifically, the percentage
is determined by calculating the displacement of emissions associated with the
Facility’s thermal output and subtracting these emissions from a baseline emission
rate. These displaced emissions are emissions that would have been generated by
the same thermal output from a conventional system. :

Greater energy efficiency reduces all air contaminant emissions, irfcluding the
greenhouse gas, carbon dioxide. Higher efficiency processes include combined-
cycle operation and combined heat and power ("CHP") generation, For electric
generation the energy efficiency of the process expressed in terms of millions of
British thermal units ("MMBTU's") per Megawatt-hour. Lower ﬁel consumption
associated with increased fue] conversion efficiency reduces emissions across the
board — that is NOx, SOx, particulate matter, hazardous air pollutants, and
greenhouse gas emissions such as CO2, :

In calculating the percent exempt for the listed items from the ECL-Part B, we
utilized Output-Based NOx allocation method for both power generation projects
that replaced existing facilities and “Greenfield” power and heat generation
facilities. We looked at the various fossil fuel technologies in use today and chose
the baseline facility to be a natural gas fuel-fired steam generator. ‘We benchmarked
this conventional generation to the subject natural gas-fired combined cycle
generator at the Facility. By doing so, we narrowed the heat rate factors as much as
possible to be conservative and uniform in modeling. The benchmark heat rate
factor is the following: !

Natural Gas fuel-fired Steam Generator: 10,490 BTU’s/kWh

This baseline heat rate purposely omits other fossil fuel sources in order to eliminate
impurity type characteristics, which in turn eliminated the NOx emission and cost of
control differences of each fossil fuel and generator type. Comparing the emissions
impact of different energy generation facilities is concise when emissions are
measured per unit of usefi] energy output. For the purpose of our calculations, we
converted all the energy output to units of MWh (1 MWh =3.413 MMBTU), and
compared the total emission rate to the baseline facility, '

The comparison steps to calculate the NOx reduction is as follows:

Texas Relief for Poliution Controf Property Application
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Calculation (Reference Schedule A)
Step 1 — Subject Output-Based Limit Calculation (Ibs NOx / MWh)

(Input-based Limit (Ibs NOX’MMBTU)) X (Heat Rate (Btu/kWh)) / (1,000, ooo Btu/ 1,000 kWh) =
Output: (Ibs NOX/MWh), .

Step 2 — Subject Output Conversion Calculation (NOx Tons / Year)

(Output (Ibs NOx/MWh) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X (24
hrs/day)) / 2,000 Ibs = Output: (NOx Tons/Year)

Step 3 — Baseline Output-Based Limit Calculation (Ibs NOx / MWh)

(Input-based Limit (Ibs NOx/MWh)) X (Heat Rate (BtwkWh)) / (1,000,000 Btu /1,000 kWh) =
OQutput: (Ibs NOx/MWh) ‘

Step 4 — Baseline Output Conversion Calculation (NOx Tons / Year)

(Output (Ibs NOx/MMBtu) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X
(24 hrs/day)) / 2,000 Ibs = Output: (NOx Tons/Year) ,

Step S — Percent NOx Reduction Calculation _
((Output Baseline)yep 4 - (Output Subject))sepz / (Output Subject) yep 2 = % Reduction Output Subject
Step 6 — Percent Exempt Calculation

(Total Subject Facility Cost) X (% NOx Reduction) = Capital Cost of NOx Avoidance

Step 7 — Percent Exempt Calculation

Total Cost of NOx Avoidance / Total Cost of HB 3732 Equipment = % Exémpt
m If % Exempt is greater than 100% HB 3732 Equipment is 100% Exempt
m If % Exempt is less than 100% then HB 3732 Equipment is partxally exempt at

the Step 6 calculation.

NOTE: See the attached calculation sheet for the details regarding Facility- spcmﬁc calculations and
property tax exemption percentage results based upon these calculations.
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1. “Output-Based Regulations: A Handbook for Air Regulators”, U.S. Environmental
Protection Agency, Office of Atmospheric Programs — Climate Protection Partnerships
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Northeast-Midwest Institute; 2003, p. 9.

3. IBID, p.13,

4.“Output-Based Regulations: A Handbook for Air Regulators”, U.S. Environmental
Protection Agency, Office of Atmospheric Programs — Climate Protection Partnerships
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5. http://www.cogeneration.nct/Combincd__Cycle_Power_Plants.htm
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9. PARTIAL PERCENTAGE CALCULATION

N/A.
10. PROPERTY CATEGORIES AND COSTS
See attached Schedule 10.
11. EMISSION REDUCTION INCENTIVE GRANT

Will an application for an Emission Reduction Incentive Grant be on file for this
property/project: '

[]Yes [X] No
12. APPLICATION DEFICIENCIES

After an initial review of the application, the TCEQ may determine that the
information provided with the application is not sufficient to make a use
determination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of written notice.

13. FORMAL REQUEST FOR SIGNATURE :
By signing this application, you certify that this information is true to the best of

your knowledge and bel'cf. ' _
NAME: ér\ V — DATE: o7
TITLE: \Jﬁfrector '

COMPANY: Duff and Phelps LLC

Under Texas Penal Code, Section 37.1 0, if you make a false statcnjxcnt on this
application, you could receive a jail term of up to one year and a fine up to $2,000, or
a prison term of two to 10 years and a fine of up to $5,000.

14. DELINQUENT FEE/PENALTY PROTOCOL

This form will not be processed until all delinquent fees and/or penalties owed to the
TCEQ or the Office of the Attorney General on behalf of the TCEQ are paid in
accordance with the Delinquent Fee and Penalty Protocol. (Effective 9/1/2006)
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Topaz Power Group LLC
Barney Davis
Schiedute A - 2008 L heraal Ffficienev CalvuLation
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Topaz Power Group LLC
Wn«:@ Davis Power Project
CEQ Use Determination Application - 2007

Bamey Davis - 4301 Waldron Rd
CEQ Use Determination Application - 2007

Scheule 10
Tier IV
10. PROPERTY CATEGORIES AND COST
TAXABLE
TIER IV
ON OR ESTIMATED
PROJECT]| IN SERVICE DECISION ECL %
PROPERTY ID. NO. DATE BEFORE FLOW CHART| NUMBER PURCHASE EXEMPT EXEMPT COS[T
1/1/94? BOX 3 COST
(YIN)
JHeat Recovery Steam Generators (HRSG) 1 CWIP N 3 B-8 $76,551,048 100% $76,551,046
Steam Turbine Systems 2 CWIp N 3 B-10 $44,328,783 100% $44,328,783
Tier IV Total $120,879 829 $120,879,829
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY'
APPLICATION FOR USEDETERMINATION :
FOR POLLUTION CONTROL PROPERTY

should be completed and mailed, along with a complete copy and appropriate fee, t0: TCEQ

Texas 78711-3088,
1. GENERAL INFORMATION
A. What is the type of ownership of this facility?
O Corporation 0J Sole Proprietor
M Partnership U Utility

0 Limited Partnership 0J Other
B. Size of company: Number of Employees

M 1t099 001,000 to 1,999
U100 to 499 012,000 to 4,999
0500 to 999 0J 5,000 or more

C. Business Description: Electricity Manufacturing (SIC 4911)

2. TYPE OF APPLICATION _,
O TierI$150 Application Fee O Tier X $2,500 Application Fee
U Tier I $1,000 Application Fee M Tier IV $500 Application Fee

NOTE: Enclose a check, money order to the TCEQ, or a copy of tize ePay receipt
along with the applicaton to cover the required fee, : :

3. NAME OF APPLICANT
A. Company Name: Topaz Power Group LLC :
B. Mailing Address (Street or P.O. Box): 2705 Bee Caves Road Suite 340
C. City, State, ZIP: Austin, TX 78746 ,

4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of facility; _Nueces Bay :
B. Type of Mfg Process or Service: Electricity Manufacturing (SIC 491 1)
C. Street Address: 2002 Navigation Blvd
D. City, State, ZIP: Corpus Christi, TX 78402
E. Tracking Number Assigned by Applicant: DPNuecesBay B
F. Customer Number or Regulated Entity Number: N/A

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY

A. Name of Appraisal District:  Nueces
B. Appraisal District Account Number: TBD/New for 2008

Texas Relief for Poliution Control Property Appiication
TCEQ-Q0B11 {Ravissg January 2008)
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6. CONTACT NAME (must be provided)

A. Company/Organization Name: Duff and Phelps LLC

B. Name of Individual to Contact: Greg Maxim

C. Mailing Address: 919 Congress Ave.  Suite 1450

D. City, State, ZIP: Austin, TX 78701

E. Telephone number and fax number: (512) 671-5580 Fax (512) 671-5501
F. E-Mail address (if available): gregory. maxim@duffandphelps.com

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8. Each item is detailed with the proper statute, regulation,
or environmental regulatory provision.

8. DESCRIPTION OF PROPERTY

Background

The Nueces Bay Power Station is located in Nueces County, Texas near the City of
Corpus Chrisit. The site currently has three generating units which, are presently
mothballed. As part of the Nueces Bay repowering project, the existing turbines
will be removed to make room for the two new GE 7FA gas turbines. Heat
Recovery Steam Generators (HRSG) are being added to provide steam to the steam
turbine. The existing steam turbine is currently undergoing refurbishment and will
be used to drive a new GE steam turbine generator resulting in a total combined
generating capacity of 680 MW for all the generating units at the Nueces Bay Power
Station. The facility is expected to be completed by 2009.

Overview of Combined Cycle Technology

The Facility is a combined-cycle gas turbine power plant conszstmg of gas
Combustion Turbines ("CTs") equipped with heat recovery steam generators to
capture heat from the gas turbine exhaust. Steam produced in the heat recovery
steam generators powers a steam turbine generator(s) to produce additional electric
power. The use of otherwise wasted heat in the turbine exhaust gas results in higher
plant thermal efficiency compared to other power generation technologies.
Combined-cycle plants currently entering service can convert over 50% of the
chemical energy of natural gas into electricity (HHV basis). Employment of the
Brayton Thermodynamic Cycle (Gas Turbine Cycle) in combination with the
Rankine Thermodynamic Cycle results in the improved efficiency.

The Rankine cycle is a thermodynamic cycle that converts heat from an external
source into work. In a Rankine cycle, external heat from an outside source is
provided to a fluid in a closed-loop system. This fluid, once pressurized, converts
the heat into work output using a turbine. The fluid most often used in a Rankine
cycle is water (steam) due to its favorable properties, such as nontoxic and
unreactive chemistry, abundance, and low cost, as well as its thermodynamic
properties. The thermal efficiency of a Rankine cycle is usually limited by the
working fluid. Without pressure reaching super critical the temperature range the
Rankine cycle can operate over is quite small, turbine entry temperaturcs are

Texas Relia! for Polliution Control Property Application
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typically 565°C (the creep limit of stainless steel) and condenser temperatures are
around 30°C. Traditional coal fired and natural gas fired Rankine cycle power
generation plants are limited by the inlet pressures and temperatures of the steam
turbine design and the condenser vacuum and temperature. The Rankine cycle can
achieve thermodynamic cycle efficiency (useful work obtained as a percentage of
fuel input) ranging from 33% to 36%, However, if the Rankine cycle is used in
conjunction with or as the “bottoming” cycle to the Brayton cycle the efficiencies
can be improved as discussed below. This low turbine entry temperature (compared
with a gas turbine) is why the Rankine cycle is often used as a bottoming cycle in
combined cycle gas turbine power stations. )

The Brayton cycle is a constant pressure thermodynamic cycle thaﬁ converts heat
from combustion into work. A Brayton engine, as it applies to a gas turbine system,
will consist of a fuel or gas compressor, combustion chamber, and an expansion
turbine. Air is drawn into the compressor, mixed with the fuel, and ignited. The
resulting work output is captured through a pump, cylinder, or turbine. A Brayton
engine forms half of a combined cycle system, which combines with a Rankine
engine to further increase overall efficiency. Cogeneration Systems typically make
use of the waste heat from Brayton engines, typically for hot water production or
space heating. f

By combining both gas and steam cycles, high input temperatures and low output
temperatures can be achieved. The efficiency of the cycles are additive, because
they are powered by the same fuel source. A combined-cycle plant has a
thermodynamic cycle that operates between the gas turbine's high firing temperature
and the waste heat temperature from the condensers of the steam cycle. This large
range means that the Carnot efficiency of the cycle is high. The actual efficiency,
while lower than this is stil] higher than that of either plant on its awn. The thermal
efficiency of a combined-cycle power plant is the net power output of the plant
divided by the heating value of the fuel, If the plant produces only electricity,
efficiencies of up to 59% can be achieved. :

A single-train combined-cycle plant consists of one gas turbine generator, a heat
recovery steam generator (HSRG) and a steam turbine generator (1 x 17
configuration). As an example, an “FA-class” combustion turbine, the most
common technology in use for large combined-cycle plants within the state of Texas
and other locations throughout the United States, represents a plant with
approximately 270 megawatts of capacity, ’

See Figure 1 - Standard Combined-Cycle Configuration, below.

It is common to find combined-cycle plants using two or even three gas turbine
generators and heat recovery steam generators feeding a single, proportionally larger
steam turbine generator. Larger plant sizes result in economies of scale for
construction and operation, and designs using multiple combustion turbines provide
improved part-load efficiency. A2x 1 configuration using FA-class technology
will produce about 540 megawatts of capacity at International Organization for

Texas Rellef for Pollution Control Property Apptication

TCEQ-00611 (Revised Jaruary 2008)
Nuscas Bay - 2002 Navigation Blvd Corpus Christl, TX 78402 Page 3of 12




e e i 1

Standardization ("ISO") conditions. ISO references ambient condifions at 14.7 psia,
59 F, and 60% relative humidity. .

Because of high thermal efficiency, high reliability, and low air emissions,
combined-cycle gas turbines have been the new resource of choice for bulk power
generation for well over a decade. Other attractive features include significant
operational flexibility, the availability of relatively inexpensive power augmentation
for peak period operation and relatively low carbon dioxide production.

Cooling Tower [

O
T2 \_Heaﬁ Recover

Steam Generator

Gas Turbine

Electricity

Compressor Turbine

Tlmvaka Ar ;

FIGURE 1 - Standard Combined-Cycle Configmf'ation 1)

As an example, consider a gas turbine cycle that has an efficiency of 40%, which is
a representative value for current Brayton Cycle gas turbines, and the Rankine Cycle
has an efficiency of 30%. The combined-cycle efficiency would be 58%, which is a
very large increase over either of the two simple cycles. Some representative
efficiencies and power outputs for different cycles are shown in Figure 2 —
Comparison of Efficiency and Power Output of Various Power Products, below.

Texas Raiisf for Poliution Centrol Property Apptication
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FIGURE 2 - Comparison of efficiency and power output of various
power products [Bartol (1997)] @ .

Current Regulatory Authority for Output-Based Emissions

Innovative power technologies such as combined-cycle technology offer enormous
potential to improve efficiency and enhance the environmental footprint of power
generation through the reduction and/or prevention of air emissions to the
environment. Currently, two thirds of the fuel burned to generate electricity in
traditional fossil-fired steam boilers is lost. Traditional U.S. power generation
facility efficiencies have not increased since the 1950s and more than one fifth of
the U.S. power plants are more than 50 years old. In addition, these facilities are the
leading contributors to U.S. emissions of carbon dioxide, NOx, sulfur dioxide
("S02"), and other contaminants into the air and water, ‘

The ability to recognize and regulate the efficiency benefits of pollution reduction
and/or prevention through the use of combined-cycle technology is achieved
through the use of Output-Based emissions standards, incorporated since September
1998 within the U.S. EPA’s new source performance standards (“NSPS”) for NOx,
from both new utility boilers and new industrial boilers. Pursuant to section 407(c)
of the Clean Air Act in subpart Da (Electric Utility Steam Generating Units) and
subpart Db (Industrial-Commercial-Institutional Steam Generating Units) of 40
CFR part 60, the U.S, EPA revised the NOx emissions limits for steam generating
units for which construction, modification, or reconstruction commenced after J uly
9, 1997 (3). Output-Based regulations are also exemplified by those used in the
U.S. EPA’s NOx Cap and Trade Program for the NOx State Implementation Plan

Texas Rsilef for Poitution Controt Property Application
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(“SIP”) Call of 1998, which uses units of measure such as [b/MWh generated or Ib
concentration ("ppm"), which relate to the emissions to the producttve output —
electrical generation of the process.(4)

The use of innovative technologies such as combined-cycle units reduces fossil fuel
use and leads to multi-media reductions in the environmental impacts of the
production, processing transportation, and combustion of fossil fuels. In addition,
reducing fossil fuel combustion is a pollution prevention measure that reduces
emissions of all products of combustion, not just the target poll utant (currently
NOx) of a federal regulatory program.

Authority to Expand Pollution Control Equipment & Categories in Texas

Under Texas House Bill 3732 (“HB3732”) enacted in 2007, Section 11.31 of the
Texas Tax Code is amended to add certain plant equipment and systems to the
current list of air, water, or land pollution control devices exempt ﬁ'om property
taxation in Texas.

Specifically, the language reads as follows:

SECTION 4. Section 11.31, Tax Code, is amended by adding Subsections (k), (I) and (m) to read as
Jollows:

(%) The Texas Commission on Environmental Quality shall adopt rules eszabll:hing a nonexclusive list
of facilities, devices, or methods for the control of air, water, or land pollution. which must include:
(1) coal cleaning or refining facilities;

(2) atmospheric or pressurized and bubbling or circulating fluidized bed cambu.man systems and
gasification fluidized bed combustion combined-cycle systems;

(3) ultra-supercritical pulverized coal boilers;

(4) flue gas recirculation components;

(3) syngas purification systems and gas-cleanup units;

(6) enhanced heat recovery systems;

(7) exhaust heat recovery boilers;

(8) heat recovery steam generators;

(9) superheaters and evaporators;

(10) enhanced steam turbine systems;

(11) methanation; H

(12) coal combustion or gasification byproduct and coproduct handling, .rtorage, or treatment
Sacilities;

(13) biomass cofiring storage, distribution, and flring systems;

(14) coal cleaning or drying processes, such as coal drying/moisture rcduc!lon, air jigging,
precombustion decarbonization, and coal flow balancing technology;

(15) oxy-fuel combustion technology, amine or chilled ammonia scrubbing, fuel or emission
conversion through the use of catalysts, enhanced scrubbing technology, modj f ed combustion
technology such as chemical looping, and cryogenic technology;

(16) if the United States Environmental Protection Agency adopts a final rule or regulation regulating
carbon dloxide as a pollutant, property that is used, constructed, acquired, or instailed wholly or
partly to capture carbon dioxide from an anthropogenic source in this siate that is geologically
sequestered in this state;

(17) fuel cells generating electricity using hydrogen derived from coal, bzamas.r petroleum coke, or
solid waste; and

(18) any other equipment designed to prevent, capture, abate, or monitor nitrogm oxides, volatile
organic compounds, particulate matter, mercury, carbon monoxzide, or any criteria pollutant.

(1) The Texas Commission on Environmental Quality by rule shall update the list adopted under
Subsection (k) at least once every thres years. An item may be removed from the iist [f the commission
Jinds compelling evidence to support the conclusion that the item does not provide pollution control
benefits.

(m) Notwithstanding the other provisions of this section, if the facility, device, or method for the
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control of air, water, or land pollution described in an application for an exemption under this section
is a facility, device, or method included on the Jist adopted under Subsection (k), the executive director
of the Texas Commission on Environmental Quality, not later than the 30th day afier the date of
receipt of the information required by Subsections (c)(2) and (3) and without regard to whether the
information required by Subsection (c)(1) has been submitted, shall determine that the facility, device,
or method described in the application is used wholly or partly as a Jacility, device, or method for the
control of air, water, or land pollution and shall take the actions that are required by Subsection (d) in

the event such a determination is made,

Under the TCEQ’s recently updated “Tax Relief for Pollution Control Property —
Application Instructions and Equipment and Categories List — Effective January
2008”, the Equipment and Categories List - Part B ("ECL Part B").is a list of the
pollution control property categories adopted and set forth in TTC Sec. 26.045(f).
The taxpayer is to supply a pollution contro] percentage for the equipment listed in
Part B via calculations demonstrating pollution control, prevention and/or
reductions achieved by the listed equipment or systems.

The following property descriptions outline the environmental purpose, including
the anticipated environmental benefit of pollution control additions considered
under the Application Instructions’ ECL Part B that have been constructed and
placed into use at the Facility as of its placed-in-service date, or installed subsequent

to in-service since 1994:

Texas Relief for Poliution Control Property Appiication
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Property Descriptio

Item #1 Combined-Cycle Gas Turbine Plant Heat Recovery Steam Generator
(“HRSG"”) and Support Systems Tier IV B-8

40 CFR Part 60 Subpart KKKX - Standards of Performance for Statzonmy
Combustion Turbines

TAC Rule 116.110 Control of Air Pollution by Permits for New Construction or
Modification - New Source Review Permits

NOTE: Permits issued under Texas Clean Air Act’s Health & Safety Code Sections 382.011, applies
to all electric generating units that emit air contaminants, regardless of size, and it is to reflect Best
Available Control Technology ("BACT") for electric generating units on an oultput basis in pounds
of NOx per megawatt hour, adjusted to reflect a simple cycle power plant, :

The heat recovery steam generator ("HRSG") found in the Facility is a heat
exchanger that recovers heat from a hot gas stream. It produces steam that can be
used in a process or used to drive a steam turbine. A common application for an
HRSG is in a combined-cycle power station, where hot exhaust from a gas turbine is
fed to an HRSG to generate steam which in turn drives a steam turbine. This
combination produces electricity in a more thermally efficient manner than either
the gas turbine or steam turbine alone.

The Facility’s HRSGs consist of three major components: the Evaporator,
Superheater, and Economizer. The different components are put together to meet the
operating requirements of the unit. Modular HRSGs normally consist of three
sections: an LP (low pressure) section, a reheat/IP (intermediate pressure) section,
and an HP (high pressure) section. The reheat and IP sections are separate circuits
inside the HRSG. The IP steam partly feeds the reheat section. Each section has a
steam drum and an evaporator section where water is converted to steam. This

steam then passes through superheaters to raise the temperature and pressure past
the saturation point.

Item #2 Steam Turbine and Support Systems Tier IV B-10

40 CFR Part 60 Subpart KKKK - Standards of Performance for Statzonary
Combustion Turbines

TAC Rule 116.110 Control of Air Pollution by Permits for New C’onstmctzon or
Modification - New Source Review Permits :

NOTE: Permits issued under Texas Clean Air Act's Health & Safety Code Sections 382.011, applies
to all electric generating unils that emit air contaminants, regardless of size, and it is to reflect Best
Available Control Technology ("BACT") for electric generating units on an output basis in pounds
of NOx per megawatt hour, adjusted to reflect a simple cycle power plant.

The steam turbine(s) found in the Facility operate on the Rankine cycle in
combination with the Brayton cycle, as described above. Steam created in the
Facility HRSG(s) from waste heat that would have otherwise been lost to the
atmosphere enters the steam turbine via a throttle valve, where it powers the turbine
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and connected generator to make electricity. Use of HRSG/Steam Turbine System
combination provides the Facility with an overall efficiency of greater than 50%.
Steam turbine systems similar to the Facility’s have a history of achieving up to
95% availability on an annual basis and can operate for more than a year between
shutdown for maintenance and inspections. (5) '

Pollution Control Percentage Calculation: Avoided Emissions A roach
-‘———-——————-—-L___________________EE___

To calculate the percentage of the equipment or category deemed to be pollution
control equipment, the Avoided Emissions approach has been used. This approach
relies on thermal output differences between a conventional power generation
system and the combined-cycle system at the Facility. Specifically, the percentage
is determined by caleulating the displacement of emissions associated with the
Facility’s thermal output and subtracting these emissions from a baseline emission
rate. These displaced emissions are emissions that would have been generated by
the same thermal output from a conventional system. :

Greater energy efficiency reduces all air contaminant emissions, including the
greenhouse gas, carbon dioxide, Higher efficiency processes include combined-
cycle operation and combined heat and power ("CHP") generation; For electric
generation the energy efficiency of the process expressed in terms of millions of
British thermal units ("MMBTU's") per Megawatt-hour. Lower fuel consumption
associated with increased fuel conversion efficiency reduces emissions across the
board - that is NOx, SOx, particulate matter, hazardous ajr pollutants, and
greenhouse gas emissions such as CO2. '

In calculating the percent exempt for the listed items from the ECL-Part B, we
utilized Output-Based NOx allocation method for both power generation projects
that replaced existing facilities and “Greenfield” power and heat generation
facilities. We looked at the various fossil fuel technologies in use today and chose
the baseline facility to be a natural gas fuel-fired steam generator. We benchmarked
this conventional generation to the subject natural gas-fired combined cycle
generator at the Facility. By doing so, we narrowed the heat rate fgluctors as much as
possible to be conservative and uniform in modeling. The benchmark heat rate
factor is the following: :

Natural Gas fuel-fired Steam Generator: 10,490 BTU’s/kWh

This baseline heat rate purposely omits other fossil fuel sources in order to eliminate
impurity type characteristics, which in turn eliminated the NOx emission and cost of
control differences of each fossil fuel and generator type. Comparing the emissions
impact of different energy generation facilities is concise when emissions are
measured per unit of useful energy output. For the purpose of our calculations, we
converted all the energy output to units of MWh (1 MWh =3.413 MMBTU), and
compared the total emission rate to the baseline facility.

The comparison steps to calculate the NOx reduction is as follows:

Taxas Rallef for Poliution Control Property Appiication
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Calculation (Reference Schedule A
Step 1 — Subject Output-Based Limit Calculation (Ibs NOx / MWh)

(Input-based Limit (Ibs NOX’MMBTU)) X (Heat Rate (Btu/kWh)) / (1,000,000 Btu / 1,000 kWh) =
Output: (Ibs NOx/MWh),

Step 2 — Subject Output Conversion Calculation (NOx Tons / Year)

(Output (Ibs NOx’/MWh) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X (24
hrs/day)) / 2,000 lbs = Output: (NOx Tons/Year) ,

Step 3 — Baseline Output-Based Limit Calculation (lbs NOx / MWh)

(Input-based Limit (lbs NOx’/MWh)) X (Heat Rate (Btw'kWh)) /(1,000,000 Btu /1,000 kWh) =
Output: (1bs NOX’/MWh)

Step 4 — Baseline Output Conversion Calculation (NOx Tons / Year)

(Output (Ibs NOx/MMBtu) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X
(24 hrs/day)) / 2,000 lbs = QOutput: (NOx Tons/Year)

Step 5 — Percent NOx Reduction Calculation

((Output Baseline)siep 4 - (Output Subject))sep2 / (Output Subject) yiepz = % Rcductlon Output Subject

Step 6 — Percent Exempt Calculation

(Total Subject Facility Cost) X (% NOx Reduction) = Capital Cost of NOx Avoidance

Step 7 — Percent Exempt Calculation

Total Cost of NOx Avoidance / Total Cost of HB 3732 Equipment = % Exempt
m If % Exempt is greater than 100% HB 3732 Equipment is 100% Exempt
m If % Exempt is less than 100% then HB 3732 Equipment is partxa]ly exempt at

the Step 6 calculation.

NOTE: See the attached calculation sheet for the details regarding Facility-specific calculations and
property tax exemption percentage results based upon these calculations. '
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9. PARTIAL PERCENTAGE CALCULATION

N/A.
10. PROPERTY CATEGORIES AND COSTS

See attached Schedule 10,
11. EMISSION REDUCTION INCENTIVE GRANT

Will an application for an Emission Reduction Incentive Grant be on file for this
property/project:
[1Yes [X]No

12. APPLICATION DEFICIENCIES

After an initial review of the application, the TCEQ may determine that the
information provided with the application is not sufficient to make a use
determination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of written notice.

13. FORMAL REQUEST FOR SIGNATURE

By signing this application, you certify that this information is true to the best of
your knowledge and behqf. -

nave: (L ETHC . DATE 0224; 117008
“Dhettor |

TITLE:
COMPANY: Duff and Phelps LLC

Under Texas Penal Code, Section 37.10, if you make a false statement on this
application, you could receive a jail term of up to one year and a fine up to $2,000, or
a prison term of two to 10 years and a fine of up to $5,000. '

14. DELINQUENT FEE/PENALTY PROTOCOL

This form will not be processed until all delinquent fees and/or penaltxes owed to the
TCEQ or the Office of the Attorney General on behalf of the TCEQ are paid in
accordance with the Delinquent Fee and Penalty Protocol. (Effective 9/1/2006)
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Topaz Pover Group LLC

Nucees Bay
Schedule A - 2008 Thermal Efficiency Caleulation

Sublsct Detalisy

Average Hoat Raio 't 1,000 (BausAWY)

NOx Erigsioma @ 403.0 Teas / yoar

Plant Capacity © 630 MW

Capacity Facior ! 100,00%

Tochnology Combinod Cycle

Tol Subject Pacikity Cont $432,341,730

Total Coat of Ther IV Equipment ™ $121,103,714 :
Baecling Dutaila;

Aversge Host Rate ™ 10,490 BwkWh

Tachnalogy ™ Stasen Turbine '

STERL

Subjcct Outpat Based Limit Cleabation (b KO« 7 VIWH)

Tapt-besed Limt . Heat Rote , oo may” o Ostpwt-besmd List
(los NOZMMBHu) (Bre/cWh) g (5s NOUMWE)
0018 1,000 1,000 0141

SR
Subrivet Ontput Conver iom Cadodstion (VO Yo/ Year)

Ostput-based Limit (ibe .
Capadty (MW) z Capadity Fetior  x (€S dayz* 24 -
NOX/MWh) Honra/ 1.000 Tbs) (Teas/Year)
0.1482 60 100.00% 4 .9

SIEFS

Rawdine Output-dlaced Fimit Calenbation (i SO/ MWL)

st C Ontput-based Limht

Input-based Limit Hest Rate
(tbs NOx/MMBts) * (BwAWh) ! “'fmuw:'w:')"' ® s NOWMWR)
00188 10,490 1,000 0.1941
SiLP 4
Havcdine Outpat Conversion Cxboalation (NOx Tens f Year)
Unit Convarsions :
°""";8‘:.:w”"‘» s P Capecity (MW) s Copaclty Factsr x  (MSdeyy*24 = g.'::;;,’:g;
Howrs/ 2,000 1bs) !
0.1541 510 100.00% 4 5280
NEEPS
Percent NOr Reduction Calenlation
{ Output Bamline - Outpst Subject ) 1 Output Subject = % NOx Reduction
5230 w30 4030 S1L0% .
SitPe
Pereent Exenmpt Coloul wion
Capited Cost of
Totat Subject Unit Cost x % NOx Roducties - Now el
$432.941,730 0% $14211978

SIER?

Peeevnt Frempt Caleubation

Total Cost of HB
Totsl Cost of NOx Aveldancs [ 3712 Kqui ¢ - % Essmpt
$134,2)1,936 $121,103,714 110.0%
anchuide 100%

(1} - Heat rais reprosents the saticipaied hout rais (HHY) axrd wae provided by the cilont

(2) - NOx senissions is e NOx polk ixsion perzait Nralt in tone por year provided by the cllem

(3) - Piant capacity is the svergs scminal capasity ssd wae provided by the dient

(4) - Capacity facior is the maximunm eparating leve! allowed snder the oemlssions pennit provided by e sliont

(5} - Tochaology reprssens the sctuad iwchnology of te subject

(6) - Total subjact facility cout represents tae ictal cast 10 bulld the ontize fueility and it was determiined based om dota provide by tbe siieat

(7) - Total Ther |V squiprases was inad by stocating e siigils TCEQ ECL part B oquipreent and their sasocisted cost from scrusl
data provide by the cilent

(B} - Basslting hoat raie was published by Urs Eaargy Information Admintsrstion (*EIA")

() - Bassline tachnoiogy the techaology thet the swbject weuld have repiaced at the e of the ssiects constraction
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Ricaare By "Rick" Harocasig

' HOUSE QF REFRESENTATIVES

Navember 1, 2007 ¥ ' ' Via Facsimile

Ms. Kristin Smith . . 2 25 i r
- Office of Legak Services, MC 205 o ‘ A B ¢ 2o

Texas Commission on Eqvironmental Quiglity g

12100 Park 35 Citcle ¢

Austin TX 78753 2 & :

‘ ‘ gy ~ o
Re:  Ruyle Project Number 2007-085.017-A% "{;z : 3 i

Dear Ms. Smith:

1 am writing to provide my cammerits ag the, proptised TCEQ rules in the above-reférenced rule
docket which, in part, involves the impim&néat&mf of HB 3732, As the author of HB 3732, 1
suppert the rules as proposed fn the Qetéber 3, 2007, Texas Register and commend the TCEQ
staff on a job well done in implementing the letter and intent of the Prop. 2 program and the -
changes to that program passed by HB . .

Attached are two letfers that 1 have -previously written that relate to issues still under
consideration in your ralernaking, The first letier ¢Adtachment 1) wag sent to the TCEQ stgﬁ" and

General of Texas. The second Jettor (Attachment 2) was sent to the Attorney General on October
31,2007, in response tg the TCRQ Chairttian’s opifion request.

Together, the two attached letters reflect my views an several of the issues that are still before

the Commigsion in this rulemaking and I Include the fomments made in thoge letters in this letter
by refetence to avoid repetitiofy. o

Again, I appreciate your efforts to timely implement HB 3732 and, if I can be of any assistance
. o you, please don't hesitate to contact me; : ,

Sincerely,

Representative Ridk Hardoastls

, RH/mw ,
. .
CAPLTQL OFFICE: ’ . : ’ ' ' DISTRICT OFFICE:
B.O. Box 2910 . . 1930 Farovme Staesr
Austv, TX 78768-2310 . R VernON, TX 76384
(512) 463.0528 L ’

{940) 553.3825

11/01/07 THU 15:43 [TX/RY.NO 5236]
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Riceasy Fi. "Ridk" HarpcasTLe
HOUSHE OF REPRESENTATIVES

ATTACHMENT 1
“August 1, 2007

.Ms. Grace Montgoinery Faulknet

-Deputy Director, Administrative Sgrvipes . o L : -
.Texas Commission on Environmental'Quality

-P.Q. Box 13087 '

Auostin, TX 7871 1-3087

7 Ms Faulkner,

Tt has come to my attenion that quegtions higve arisen about the legislative intent of
Seetion 4 of B 3732 which amends §ection 11.31 of the Tax Code (commonly referred
to as the "Prop. 2" ar the "pallution: Control property” tax exemption). As the House
author of the bill, 1 have a fow thingy T would Iike to clarify regarding the intent and
scape of that part of the bill. : ~ - .

The reason I filed HB 3732 was to'help engorethat Texas continues to maintain and build
power plants that dre as ¢leany a3 possble, but 5811 capable of using a diverse range of
affordable feedstocks such as coil, hitmiasy, petraleum coke, and solid waste. Helping
glectricity rethain affordalile is an unpaptant asgect of the bill along with the obvious
enviroamental profection goaly of the Hill.: With that overalt intent in mind, we focused
the equipment list contatned in Sectiotts 4.and § efthe bill on electric generation projects,

HB 3732 clarifies, buf does not alter, the TCRQ's anderlying legal authority ynder the
Ptop. 2 program. ‘While ! was foruged o elgipttiz generation in filing HB 3732, I am
raware that TCEQ has always had the authority' (since 1994) under the Prop. 2 program to

generation industry. It was hot my intent ty alfer that authority with this legislation.
Nor does this legislation change the fundametital requirement of the Prop. 2 program -
that equipment needs to contrpl palltion, in whols or in part, in order to be eligible for a
tull or partial .exemption. _ .

¢
CAPITOL OFFICR: . o . DISTRICT OFFICE:

P.O. Box 2910 - - T, 1930 Faoaw Stresr
Auann, TX 78768-291¢ T, . Virnon, TX 76384
(513) 463-0526, ) . (940) 552-3825

11/01/07 THU 15:43 [TX/RX NO 5238)



. 11/01/07 15:57 FAX

- §

| clarify that, in additiott to cant: tleaning,

| 3732,

512 239 3335 TNRCC-INTER GOVT RELATIO
han R o e N TU . L. . . ) TO: 92393335
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An extréeme example of a potentig], mf,’sitzféﬁmtaftatidn would be fo interpret item No. ] on
the List (“coal, clearing or refinin failities®) a3 an exemption for ap, entire oil refinery,
Sugh gn interpretation is efitirely Wi@dﬁtﬁ?ﬁlﬁ’éﬁyﬁh the eontext of the statute and flies in
the face of the bill's fondamental purfiose: " T “refining” ward was added to the bill to

fh@ BT would encourage folks to “refine” coal
before itis used, I became aware during the |egisldtive session of the difference between
the two technolngies and that is Whywe #dfusted the languege in the bill.

We made it glear In. the legisTation, theit fhéﬁsi Wa$ Hot exclusive and included a general
provision (ifem o, 18) whidh, Lintended to-give. fhe TCEQ discretion to add additional
techriologies when suppletnenting theit' PEL 1 the fotare as they see fit. This provision
should not be interpreted ag vastly expanding $he fundamental pyrpose and scope of HB
Ghia i

2. . Recognition of Pnfm't-‘ip;a‘
Generation by the Same Bquipment

I understand that thete has historically bedii 4 flebate about whether and to what extent
pollution contro] tax exemiptions cati be! sllowed for equipment that mipht also be
involved in production, T am alsg awdte by e dehate that hag existed when, g facility has
figired. out 4 way to sell, ag 2 Froduct, materials that aceumulate within 2 pollution
contro] devicg (e.g., fly ash). Opg #E the' gonls. of the legislation this session was to
ensyre that TCEQ Had the quthority and 'gjw&?éﬁmt."frbm the legislature to recognize that
pollution control henefits can bé derived from, the manner in which fuel is prepared and
used, and fror inoreasi '

ng the effitletioy of deifalh Facilities, By doirig sa, the amount of

[fue] needed and the total amount of pollytion- émitted can be reduced. T did not intend,

nor do I support, an interpretation Qf anythimg, inHB 3732 to prevent electric geperating
apilities fiim receiving exemptions for equipment:sinply becanse they alsa derive profit
am & given piece: of equiprient U prooess. If It reluces pollutiony, it qualifies,

] Fot] oo st

| am aware thiat some of the items on he bt 3737 list include entire generation processes
iee "fluidized bed cambustion systess® and ‘ultrésuperoritical pulverized coal boilers”
Which were included for the régson st bV, the: mariner in which the fuel is used
1alps reduce pollution. Consistent with thi Process put in place by HB 3121 in 2001, if
‘GEQ recelves do@umcntat.iq.r'z:justityiagé that l¢ss§ ihan 100% of an exemption should be
granted for such processes, we Haye afforded the TCEQ discretion under the bill to.
include an tem on the PEL for fegs than '100%, I #inderstand that the TCEQ's initial plan

i to assurie 4 100% exenptior ualeds dacimentation establishes a logitimate basis for 8

- fesser percehtage. 1 stipport that abprgagh 5’5@9‘&3&; Bgain, the goal of' the Alegislation is to

Teduge pollution, ,

Goos

P.as7
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Rucranp I, "Rueik!! HaRbCASTLE

ROUSE OF REPRESENTATIVES
ATTAQHMENT 2

Qotaber 31, 2007

The Honorable Greg Abbott

Attorriey General N T
Sta?e of Texas S ;
P.Q. Box 12548 . .

Austin, Texas 78711 N

Rei  Attorney General Opinion Raquegt (Rt ‘-O&I&&-GA) for interpretation of the intent of H.B.
3732, 80th Regular Sessjon, Téxag Legistutice :

Dear (eneral Abbott; ,
This lettar is being submitted tr resﬁqnsa"m thte mciue;st for an attorney general opinion submitted
by Buddy Garcia, Chalfrman, Texas Commission on Evironmental Quality (“TCEQ") regarding
the legtslative intent of H.B. 3732, whict Y aiithored and Senstor Averitt sponsored in the Senate
duxj g the 80" Lagislatore. o - ; -

'The purpose of H.B. 3733 was to engdurage the canstruction of advanced clean energy projects
("ACEPs™) to meet the growing demand for glectficity in Texas as well as ihcreasing demands
for pollution control. The incentivey :inahrgie'grmts, loans, tax exemptions and a streamlined

permitting process. The bill' also atarifisd cutrept law tegarding pollution control property

exeﬂnptions and ensures that new and existing power plants receivo expedited determinations for

ce| <ategories of pollution ¢ontyol squiprtent, .

The question submitted by Chairman Cldrela {s w wther “H.B. 3732 and its legislative history,
limits the TCEQ’s rule implerhertatioe gf §11.31¢k) [and §26.045(f)] of the Texas Tax Code to
pollytion cantrol property associated with aglvanced clean energy projects, as defined in Texas
Health and Safety Code, §382.0037" o :

not and {s not my intent as the aufhior af thebill to limit equipment eligible for a property
tax exemption under §11.31(k) (or the corrgiponding change in §26.045() ) of the Tax Code to
advanced cleari energy projects. In addifion, | am confident you will not find anything in the
legislative history to Support that intérpretation. ln-fact, all indicaters of intent are quite the
oppasite. Since it will take seyeral yesrs tq bring ACEPs online, we wanted to encourage current
power plants to continge installing paltuton pentrol equipment. :

[c':g'mggngfg! . DISTRICT OFFICE:
8 X . . : 1930 Fannmw Staemr
AusTiN, TX 7B768-2910 : . . Vmanon, TX 76384
(512) 463-0526 | . (940) 5533825

11/01/07 THU 15:43 [TYI/RX NO 5236])
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While | have provided this background infbrivation ko give you some context on why the statute

was-draftedt the way it wis, 1 Anderstand your afffee wilt focus primarily on the unarmbiguous
anguags of the statute, As Attotney Cerigral Ciirdyh sihited: “we rust fifst corisidér the statate’s
Plaw and common meanirig ah the presumptionithat the leglslature intended the plain meaning of
13 words, If possible, we must ascertain the Tepislatire's fitent fom the Ianguaé;e it used in the
stanite and nof took 1o ‘extraness mitters fop4n.{nfent the statute does not state’... [wie look to
f istative history only if a statute |s @mbfgguapé;@f o '

The staute"is not ambiguous.  Sectian, 11 i31(ky States that the “Texas Commission on
Environmental Quality shall adopt rles establishitig mnonexclusive list of facilities, devices, or
fnathads for the cohteol of air, water, of iridhpiflation <shich must inchude....[a list of 18 types
of cquipment follows]™. As Attarnay Generst Abbotl stated in Opipion No. GA-0202, "[w]¢
presume that every word or plirase in. g, statule’has been chosen for a particular purpose.™ The
_-9%:0:2&; Is also frue, if the Tegislature chobsps Hot'lo yse & particular werd or phrase, it is for a
feason. - S . ' )

T drafting §11,310k) (and the eortespondiniy' ditngein §26.048(9)) of the Tax €ode, if the
legislature wanted to Hmit 8 application. to’] Muflan:santtol equipment for ACEPs, we could
have instructed the TCEQ to adopt m!gs*;‘mtabﬁs'hi;iigjgsmncxc!usivé list of facilities, devices, or
methiod for the gontrof of aly, watsr or Yand: poliution ‘assoclated with advanced clean energy
prpjedts...” Wedid not, however, chdose'ta use thise Words, and we did not tie it in some other

way 1o the definition of ACERs. This was 1 dédidant. -

In fat, the leglalature purpogely uses :tha‘wqi';d:' '.‘i::&ﬂgx’t,;iusive;" which means it did not want to
Ge any unmpcessary Hmitatigns og the type!af; guipment provided an exemption under this
Han of the Code ag long as it met the-definilion gontained in §11.31(b) adopted by the 73™

Shature.? Attomey General Opinjor No,. BM=4a8 Yays "[a] statufe is presumed to have been

¢ted by the legislature with complete kndiwiedge af and with reference to the existing law.™

. The faw prior o the 8o Legislaturg did nde it the tax exemptiong under this section to.
hl

subsention (k), the legislature understood that the

i .

ACQEPs, and by not placing such adimitation |
existing definition would apply, -

| O Rex. Aty Gen. No: IC0567 ab4 (200), + 1
. Op- Tex. Alty Gen, No. JE«0567 at (2002), .. 0

, O Tex, ACy-Gen. No, GA-0202.a0 3 (2009 P
! $stion TE31(B), Texay Thx Code, dafincs “Tacllity, devibe, o mathod for the contrel of air, waep, or land
potiution® ay “land thaf is sequired afler Janugry 1, iis' 4] 1 dry ather strugture, building, installation, excavation,
machinery, equipment, ar devige, and any gttachitrant, ot addition {8 or recansiruction, replacement, or improvemen
4% propérty. [hay s used, canalrucied. geqpiret; ridtaiiad WhHRILY ar party ro meet gr sxceed miles or

lations adopled by.an shvironmenital projection agfafioy: of this Unitsd States, this state, or a polilical subdivision

of this stdte: for thig prevention, thonitoring, contetl, o redlatinm ot aib, water or land pollution,”
- Tex, AWy Gen. No. D448 al 4 1997), + 1 A e

.

11701707 THU 15:43 [TX/RX NO 5238]
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