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Dear Ms. Bohac:
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Commission in the resolution of this matter:

Exhibit 1 Use Determination Application No. 15502 Review Summary

Exhibit2  Use Determination Application No. 15502

Exhibit g Use Determination No. 15502
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If you have any questions or concerns, please do not hesitate to contact me at (512) 239-
0969.

Sincerely,
Timothy J. Reidy, Staff Attorney
Environmental Law Division



TCEQ DOCKET NO. 2012-1696-M1S-U
USE DETERMINATION NO. 15502

APPEAL OF THE § BEFORE THE
EXECUTIVE DIRECTOR’S §
USE DETERMINATION ISSUED § TEXAS COMMISSION ON
TO SALADO AT WALUNT CREEK §
CREEK PARTNERS, LI.C § ENVIRONMENTAL QUALITY
APPLICATION NO. 15502 § .

EXECUTIVE DIRECTOR’S RESPONSE TO SALADO AT WALUNT
CREEK PARTNERS, LLC’S APPEAL OF THE
EXECUTIVE DIRECTOR’S NEGATIVE USE DETERMINATION

The Executive Director of the Texas Commission on Environmental Quality (the
Commission or TCEQ) files this response to Salado Walnut Creek Partners, LLC’s
(Salado at Walnut Creek or the Appellant) appeal of the Fxecutive Director’s
negative use determination issued for the first floor apartment units at the Salado
at Walnut Creek Apartment Complex. The appeal was submitted by Donald H.
Grissom, of Grissom & Thompson, LLP, on behalf of Salado at Walnut Creek.

For the reasons described below, the Executive Director respectfully requests that
the Commission deny Salado at Walnut Creek’s appeal and affirm the Executive
Director’s negative use determination for the first floor apartment units.

PROGRAM BACKGROUND

This appeal of the Executive Director’s positive use determination is filed
pursuant to I1.B. 3121 (77'h Tex. Legislature, 2001) establishing an appeals
process for use determinations and the Commission rules implementing the
legislation.t

In 1993, the citizens of Texas voted to adopt a tax measure called Proposition 2.
Proposition 2 was implemented when Article VIII, § 1-1 was added to the Texas
Constitution on November 2, 1993. The amendment allowed the legislature to
“exempt from ad valorem taxation all or part of real and personal property used,
constructed, acquired, or installed wholly or partly to meet or exceed rules or
regulations adopted by any environmental protection agency of the United States,
this state, or a political subdivision of this state for the prevention, monitoring,
control, or reduction of air, water, or land pollution.”

The Texas Legislature codified the constitutional amendment in 1993 as Tex. Tax
Code § 11.31 (effective January 1, 1994). The statutory language in the codified
version mirrored the language of Article VIIL, § 1-1. In 2001, the legislature

t Tex. Tax Code § 11.31(d), (e) and 30 Tex. Admin. Code (30 TAC) § 17.25.



amended Section 11.31 when it passed H.B. 3121 (effective September 1, 2001).
This bill added several new procedural requirements to § 11.31, including a
provision requiring the establishment and implementation of a process to appeal
use determinations.? The amendment also required the Commission to adopt
new rules establishing specific standards for the Executive Director to follow in
making use determinations for property that qualified for either full or partial
pollution control use determinations.? Appeals under 30 Tex, Admin Code (30
TAC) § 17.25 of the Commission rules may be filed by either the applicant seeking
the determination, or by the chief appraiser of the tax appraisal district affected
by the determination.4 The appellant is required to explain the basis for the
appeal.s

PROCEDURAIL HISTORY

On June 3, 2011, the Appellant filed an application for a Tier I 100% use
determination for continuous emission monitors; 108 wells; the first floor level of
onsite buildings; sloping concrete surfaces; a fugitive emission monitoring and
control system consisting of four Sentry landfill gas monitoring probes, 26 soil
vapor monitoring wells, and 15 gas monitoring/vapor ventilation wells.6 The
Executive Director issued an Administrative Notice of Deficiency (NOD) on July
14, 2011. On November 8, 2011, the application was declared administratively
complete, and the Executive Director issued the first Technical NOD. On
December 13, 2011, the Applicant responded to the NOD by filing its first revision
to the application. On January 12, 2012, the Executive Director issued the second
Technical NOD. The Applicant responded by filing its second revision to the
application on March 9, 2012. On May 11, 2012, the Executive Director issued a
third Technical NOD.7 The Applicant responded by filing its third revision to the
application on June 12, 2012.8 On July 13, 2012, the Executive Director issued a
Tier I 100% positive use determination for the continuous emission monitors;
108 wells; sloping concrete surfaces (including drains, sumps, and piping); a
fugitive emission and monitoring contro! system consisting of four Sentry landfill
gas monitoring probes, 26 soil vapor monitoring wells, and 15 gas
monitoring/vapor ventilation wells.9 The Executive Director issued a negative
use determination for the first floor apartment units at the Salado at Walnut
Creek Apartment Complex.i0 Salado at Walnut Creek’s appeal of the negative use

2 I_d

3 Tex. Tax Code § 11.31(g).

4 Tex. Tax Code § 11.31(e) and 30 TAC § 17.25(a){2).

5 30 TAC § 17.25(b)(5).

6 Use Determination Application No. 15502 Review Summary (attached as ED’s Exh. #1).

7 Id.

8 Use Determination Application No. 15502 (received June 12, 2012)(attached as ED’s Exh, #2).
9 Use Determination No. 15502 (attached as EDYs Exh, #3)

wId.
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determination was filed with the TCEQ'’s Office of the Chief Clerk on August 3,
20121

BACKGROUND AND PROPERTY DESCRIPTION

The Salado at Walnut Creek Apartment Complex is situated over an abandoned
Municipal Solid Waste (MSW) landfill. In 1992, methane gas within the lower
explosive limit (LEL) was discovered within some of the first floor apartments.i2
The apartment complex was evacuated and closed by state and municipal
authortties due to human health and safety concerns.’3 In 1994, the then owners
of the apartment complex entered into a series of negotiations with the TCEQ’s
predecessor agency (the Texas Natural Resource Conservation Commission or
TNRCC), the Texas Department of Health (TDH), Travis County, and the City of
Austin to arrange for the remediation of the apartment complex.14 A
Comprehensive Assessment/Remediation Plan (CARP) was developed, and the
site was admitted to the TNRCC’s Voluntary Cleanup Program (VCP) on April 19,
1995 (VCP #301).15 A Remedial Action Work Plan (RAWP) was developed and
approved by the TNRCC in November of 1996, detailing the design, execution
plan, and implementation schedule for remediation work at the site.’6 The
TNRCC MSW Permits Section assigned the site Registration No. MSW-CR 65005
in May of 1997.77 The RAWP called for the design and installation of: 1) a site
wide ventilation system for venting landfill gas (LFG) generated in the soil and
body of the landfill under the site; 2) a gas extraction system for removal of the
LFG migrated to and accumulated in the under-slab space of all buildings; and 3)
a site-wide surface drainage control system.’® A Response Action Completion
Report (RACR} was received by TCEQ’s VCP Program in October of 1997.12 On
November 24, 1999, the TNRCC VCP Program issued a Conditional Certificate of
Completion for the partial response action area at the site, 20

The Appellant provided the following description of the first floor apartment
units in its application:

Structures used to contain, for monitoring purposes, emissions released
from decomposing materials. 1st floor level of onsite buildings house

U Salado at Walnut Creeld’s Appeal of Use Determination No. 15502 (received August 3, 2012),

=2 1d,

13 E

14 l(i

'5 Response Action Completion Report, p. 4, Use Determination Application No. 15502 (received
June 12, 2012)(attached as ED’s Exh. #2).

16 Id. at 5.

17 m_

18]Id. at 8.

19 Response Action Completion Report, Use Determination Application No. 15502 (received June
12, 2012)(attached ag ED’s Exh. #2).

20 Id.
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pollution control equipment (continuous emission monitors) used to
detect VOCs. Monitors must be in an enclosed space in [sic] to function
and operate correctly, in order to protect residents within and above.2

APPELILIANT’S CLAIM

The Appellant claims that in 2007, the then owner of the apartment complex,
Wells Fargo Bank Minnesota (Wells Fargo), received a 100% positive use
determination for the first floor apartment units.?? After purchasing the
apartment complex in 2010, pursuant to TCEQ rules and guidance, the Appellant
applied for a new use determination.2? The Applicant argues that, as a similarly
situated applicant, it is also entitled to a 100% positive use determination for the
first floor apartment units.24 The Appellant claims that there are no intervening
factors that would account for its receipt of a negative use determination for the
first floor apartment units.25

LEGAL ANALYSIS

1. THE FIRST FLOOR APARTMENT UNITS ARE NOT ELIGIBLE
TO RECEIVE A POSITIVE USE DETERMINATION BECAUSE
THEY DO NOT CONTROL, MONITOR, OR PREVENT AIR,
WATER, OR LAND POLLUTION.

The first floor apartment units do not control, monitor, or prevent air, water, or
land pollution. In order to be eligible to receive a positive use determination, the
subject property must be used, constructed, acquired, or installed wholly or
partly to meet or exceed a federal, state, or local law, rule, or regulation for the
prevention, monitoring, or control, or reduction of air, water, or land pollution.2¢
Equipment installed to prevent the accumulation of LFG in under-slab spaces
beneath apartment buildings satisfies this requirement. Equipment installed to
monitor LFG concentrations in the first floor apartment units satisfies this
requirement. Equipment installed to divert stormwater from the closed landfill
also satisfies the requirement. However, the first floor apartment units do not
provide pollution control; and, therefore, do not satisfy this requirement.

Subchapter T, 30 TAC Chapter 330, Use of Land Over Closed Municipal Solid
Waste Landfills establishes the requirements for properties overlying closed

2 Use Determination Application No, 15502, p. 4 (received June 12, 2012)(attached as ED’s Exh.
#2),

22 Salado at Walnut Creek’s Appeal of Use Determination No. 15502 (received August 3, 2012).

23 ld

24 E

25 ILL

26 Tex.Tax Code § 11.31(a) & (b); 30 Tex. Admin. Code § 17.4(a); Property Tax Exemptions for
Pollution Control Property, Draft Guidelines Document, TCEQ, RG-461, p. 3 (March
2011)(attached as ED’s Exh. #4)(definition of pollution control property/equipment).
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MSW landfills. 30 TAC § 330.957(m)(1){(C) provides that, in order to prevent gas
migration into buildings and other structures, a landfill gas ventilation or active
collection system must be installed consistent with the structures gas monitoring
plan required by 30 TAC 330.957(t). 30 TAC § 330.957(m)(1)(D) requires that
perforated venting pipes or alternative venting methods approved by the
Executive Director be installed within the permeable layer of the site and are
designed to operate without clogging, 30 TAC § 330.957(m){(1)(F) mandates that
venting gas devices be constructed to allow connection to an induced-draft
exhaust system. Finally, 30 TAC § 330.957(m)(1)(F) requires that automatic
methane gas sensors be installed within the venting pipe and/or permeable gas
layer and inside the building or any other structure in order to trigger an audible
alarm when methane gas concentrations greater than 20% of the lower explosive
limit (L.EL) are detected. 30 TAC § 330.961(¢) requires that surface drainage in
and around all enclosed structures over a closed MSW landfill be controlled to
minimize surface water running onto, into, and off the closed MSW landfill.

At the Salado at Walnut Creek Apartment Complex, a site-wide Semi-Active
Ventilation Subsystem (SAVS) was installed to facilitate the venting of the LFG
generated in the soil at the site.27 A site-wide Active Gas Extraction System
(AGES) was also installed for the extraction of LFG from the under-slab spaces of
all buildings on the site.28 LFG (i.e., methane) detectors/alarms were installed in
each first floor apartment unit.29 Sloping concrete surfaces (including drains,
sumps, and piping) were installed to divert stormwater from the closed MSW
landfill.3> This property is eligible for, and received, a Tier T 100% positive use
determination.

In its application, the Appellant claims that the first floor apartment units
function as enclosed spaces that house continuous emission monitors; and,
thereby, provide pollution control and are eligible to receive a Tier I 100%
positive use determination.s! The Appellant cites [tem S-21, Fugitive Emission
Containment Structures, as the appropriate category of pollution control
equipment.32 The description of Item S-21 reads:

Structures or equipment used to contain or reduce fugitive emission or
releases from waste management activities (e.g., coverings for conveyors,
chutes, enclosed areas for loading and unloading activities).33

27 Response Action Completion Report, p. 8 - 10, Use Determination Application No. 15502
(received June 12, 2012)attached as EI¥s Exh. #2).

28 1d, at p. 11 — 15,

29 Id. at p. 21.

30Id, at p. 16 — 20.

31 Use Determination Application No. 15502, p. 4 (received June 12, 2012)(attached as ED’s Exh.
#2).

i

83 30 TAC § 17.14(a).
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The first floor apartment units are not fugitive emission containment structures;
they are residences at a commercial apartment complex. The units are not being
used to contain or reduce fugitive emissions from the closed landfill. The first
floor apartment units are not pollution control equipment. Rather, the LFG
detectors/alarms installed in the first floor apartment units are pollution control
equipment; monitoring the concentration of methane within the units, and
alerting residents to potential human health and safety concerns. The first floor
apartment units are used solely as residences at a commercial apartment
complex. The units are not uniquely associated with the LFG detectors/alarms,
the AGES System, or any other pollution control property at the site. The units
are not being used, nor were they constructed, as housings for emission monitors
or LFG ventilation or extraction systems. The units are not being used, nor were
they constructed, to meet or exceed the requirements of Subchapter T, 30 TAC
Chapter 330. The units are not being used, nor were they constructed, to control,
monitor, or prevent air, water, or land pollution. As such, the first floor
apartment units are not eligible to receive a positive use determination.

In its appeal, the Appellant argues that, in 2007, the Executive Director granted
Wells Fargo, the then owner of the apartment complex, a 100% positive use
determination for the first floor apartment units; and, as a similarly situated
applicant, it is also entitled to a 100% positive use determination for the first
floor apartment units,34 The Appellant claims that there are no intervening
factors that would account for its receipt of a negative use determination for the
first floor apartment units.3s First and foremost, simply establishing that two
similarly situated applicants were treated differently in separate agency
proceedings does not establish that agency action was improper.3¢ To the extent
that the use determination issued to Wells Fargo included the first floor
apartment units, it was issued in error. An administrative agency is not bound to
follow its prior decisions in the same way a court is bound to follow judicial
precedent, provided that the agency gives a reasonable explanation for the
apparent inconsistency in agency interpretations.3? An administrative agency
does not violate the Texas Constitutional mandate that all taxation be equal and
uniform when it corrects a misapplication of a tax exemption.3® By the same
token, taxpayers do not acquire a right to pay less in taxes because a tax policy

34 Salado at Walnut Creek’s Appeal of Use Determination No. 15502 (received August 3, 2012).
35 Id,

36 Reliant Energy, Inc, v. Pub. Util. Comm’n., 153 S.W.3d 174, 199-201 (Tex. App.-Austin 2004,
pet. denied) (the Austin Court of Appeals rejected the plaintiff's argument that the agency had
acted arbitrarily and capriciously by treating similarly situated companies differently than the
plaintiff; holding that the issue before the court was the reasonableness of the agency’s action in
the case at bar, not whether the agency acted reasonably in other cases.).

87 Flores v. Employees Ret. Sys. of Tex., 74 S.W.3d 532, 544-545 (Tex. App.-Austin 2002, pet.
denied).

38 Grocers Supply Co. v. Sharp, 978 S.W.2d 638, 645 (Tex. App.-Austin, pet. denied).
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was incorrectly implemented.39 The inadvertent inclusion of the first floor
apartment units in the 100% positive use determination issued to Wells Fargo for
fugitive emission containment structures was either due to an oversight by
Executive Director staff, or the fact that the application did not clearly indicate
that the “1st floor level of onsite building structures” was actually being used for
residential purposes.4© Nevertheless, the first floor apartment units do not
control, monitor, or prevent air, water, or land pollution; and, therefore, are not
eligible to receive a positive use determination. ‘

2. THE FIRST FL.OOR APARTMENT UNITS ARE NOT ELIGIBLE
TO RECEIVE A POSITIVE USE DETERMINATION BECAUSE
THEY ARE USED FOR RESIDENTIAL PURPOSES.

Property that is used for residential purposes is not eligible to receive a positive
use determination.4* The Appellant’s application indicates that the first floor
apartment units are used for residential purposes.42 Therefore, the first floor
apartment units are not eligible to receive a positive use determination.

3. THE FIRST FLOOR APARTMENT UNITS ARE NOT ELIGIBLE
TO RECEIVE A POSITIVE USE DETERMINATION BECAUSE
THEY ARE USED WHOLLY TO PROVIDE A SERVICE.

Property is not entitled to a positive use determination if the property is used,
constructed, acquired, or installed wholly to produce a good or provide a
service.43 The purpose of the Tax Relief for Pollution Control Property Program
is to provide tax relief to businesses compelled by law to construct, acquire, or

39 First Am, Title Ins. Co. v. Strayhorn, 169 S,W.3d 298, 313 (Tex. App.-Austin 2005), aff'd on
other grounds, sub nom. First Am. Title Ins. Co. v. Combs, 258 S.W.3d 627 (Tex. 2008).

40 Exhibit A, Use Determination Application No. 06-10158, p. 2 (received January 29,
2007)(attached as EIVYs Exh. #5)(Wells Fargo provided the following description of its fugitive
emission containment structures: “Structures used to contain, for monitoring purposes,
emissions released from decomposing materials. 1st floor level of onsite buildings house
pollution control monitors {continuous emission monitors) used to detect VOCs. 1st floor level of
onsite building structures.”) Compare to Use Determination Application No. 15502, p. 4
(received June 12, 2012){attached as ED’s Exh. #2)(the Appellant provided the following
description of its fugitive emission containment structures: “Structures used to contain, for
monitoring purposes, emissions released from decomposing materials. 1t floor level of onsite
buildings house pollution control equipment {continuous emission monitors) used to detect
VOCs. Monitors must be in an enclosed space in [sic] to function and operate correctly, in order
to proiect residents within and above.)(emphasis added); Also see Use Determination No.
06-10158 (attached as ED’s Exh, #6).

41 Tex. Tax Code § 11.31(a); 30 TAC § 17.6(2); Property Tax Exemptions for Pollution Control
Property, Draft Guidelines Document, TCEQ, RG-461, p. 5 (March 2011)(attached as ED’s Exh.
#4).

42 Use Determination Application No. 15502, p. 4 (received June 12, 2012)(attached as ED’s Exh,
#2),

43 30 TAC § 17.6(1)(B).
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install pollution control property that generates no revenue for such businesses, 44
The first floor apartment units are used solely as residences at a commercial
apartment complex. The units are not being used, and were not constructed, to
meet or exceed the requirements of Subchapter T, 30 TAC Chapter 330. The
units generate revenue for the Appellant in the form of monthly rental
payments.45 As such, the first floor apartment units are used by the Appellant
wholly to provide a service to its tenants in exchange for a fee; therefore, the units
are not eligible to receive a positive use determination.

4. THE FIRST FLOOR APARTMENT UNITS ARE NOT ELIGIBLE
TO RECEIVE A TIER I 100% POSITIVE USE DETERMINATION
BECAUSE THEY ARE NOT USED WHOLLY FOR POLLUTION
CONTROL PURPOSES.

By acknowledging that the first floor apartment units are used as residences at a
commercial apartment complex, the Appellant concedes that the units are not
used wholly for pollution control purposes; and, therefore, are not eligible to
receive a Tier I 100% positive use determination. To qualify for a Tier I 100%
positive use determination, the subject property must be used wholly for
pollution control purposes.46

In Mont Belvieu Caverns, LLC v. Tex. Comm’n. on Envtl. Quality, the Austin
Court of Appeals held that property cannot qualify as 100% pollution control
property if any portion of its value is attributable to its capacity to produce goods
or provide services.47 In Mont Belvieu, Mont Belvieu Caverns, LLC (MBC)
argued that its brine-storage pond system was entitled to a Tier I 100% positive
use determination despite the fact that the pond system was used to provide gas-
storage services to its customers. The TCEQ is required by statute to distinguish
between property used to control, monitor, prevent, or reduce pollution from
property that is used to produce goods or provide services.48 The Court of
Appeals used the text of Tex. Tax Code § 11.31 to reject MBC’s assertion.

44 Letter Opinion No. 96-128, Tex. Attorney General’s Office (November 15, 1996) (attached as
ED’s Exh. #7)(an examination of the legislative history of Tex. Tax Code § 11.31(a) demonstrates
that the purpose of this provision was intended to give tax relief to businesses compelled by law to
install or acquire pollution control equipment which generates no revenue for such businesses).

45 http://www.saladoatwalnutereek.com (last visited on September 14, 2012)(rental fees and a
hyperlink to the Texas Apartment Association Rental Application for Residents and Occupants).
46 20 TAC § 17.14{a).

47 Mont Belvieu Caverns, LLC v. Tex. Comm’n, on Envtl. Quality, No. 03-11-00442-CV, 2012 WL
3155763 (Tex. App.-Austin Aug, 3, 2012).

48 Tex, Tax Code § 11.31(d)(the executive director shall make a determination of whether the
facility, device, or method is used wholly or partly to control pollution, and, if applicable, the
proportion of the property that is pollution control property); Tex. Tax Code § 11.31(c)(3)(if an
installation includes property that is not used wholly for pollution control, the person seeking the
exemption must present financial or other information that the executive director requires by rule
for the determination of the proportion of the installation that is pollution control property); Tex.
Tax Code § 11.31(g)(3)(TCEQ rules must allow for determinations that distinguish the proportion
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By requiring that the TCEQ “distinguish the proportion of property that is
used to control, monitor, prevent, or reduce pollution [i.e., pollution-
control property] from the proportion of property that is used to produce
goods or services,” the Legislature manifested its understanding and intent
that pollution-control property—property qualifying for the tax
exemption—is, by definition distinet from “property that is used to
produce goods and services”...[Tex. Tax Code § 11.31(g)(3)] means that
TCEQ must distinguish the proportion of the property’s value that is
attributable to a pollution-control feature from that attributable to its
capacity to produce goods and services, thereby reflecting legislative intent
to limit the pollution-control property exemption solely to capital
investment made to comply with state or federal environmental
regulations that does not yield productive benefits and would thus
otherwise be irrational economically...

These limitations and qualifications reflected in subsection (g)(3) in turn
inform our construction of subsections (a) and (b)’s definition of
pollution-control property. And it follows from these limitations and
qualifications that property cannot qualify as 100% pollution-control
property if any portion of its value is attributable to its capacity to produce
goods and services.49

The Austin Court of Appeals reasoned that by acknowledging that its brine-
storage pond system was part of its production process, MBC conceded that at
least some portion of the property was attributable to providing services, and,
therefore, by definition, could not be 100% pollution-control property.so
Similarly, by acknowledging that the first floor apartment units at the Salado at
Walnut Creek Apartment Complex are being used as residences, the Appellant
concedes that the units are not being used wholly for the control of air, water, or
land pollution. As such, the first floor apartment units, by definition, cannot
qualify for a Tier I 100% positive use determination.

CONCLUGSION

After careful consideration of the Appeal filed by Salado at Walnut Creek
Partners, LLC on Use Determination Application Number 15502, the Executive
Director concludes that its negative use determination for the first floor
apartment units was not issued in error. The Appellant has failed to provide any
legal basis upon which the Commission should reverse the Executive Director’s

of the property that is used to control, monitor, prevent, or reduce pollution from the portion of
property that is used to produce goods or services).

19 Mont Belvieu Caverns, LLC v, Tex. Comm’n. on Enytl. Quality, No, 03-11-00442-CV, 2012 WL
3155763 (Tex. App.-Austin Aug. 3, 2012).

50 Id,
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use determination in this case. The Executive Director’s use determination is
consistent with the terms and mandates set forth in the relevant statutes and
rules. The assertions of the Appellant do not alter the findings and final negative
use determination issued by the Executive Director in this case.

Accordingly, the Executive Director respectfully requests that the Commission
deny the instant appeal and affirm the Executive Director’s negative use

determination.

Respectfully submitted,
Texas Commission on Environmental

Quality

Zak Covar
Executive Director

Robert Martinez, Director
Environmental Law Division

By
Timothy J. Reidy, Staff Attorney
Environmental Law Division
State Bar No. 24058069
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CERTIFICATE OY SERVICE

I certify that on September 14, 2012 an original and seven copies of the
“Bxecutive Director’s Response to Walnut Creek Partners, LLC’s Appeal of the
Executive Director’s Negative Use Determination” was filed with the Texas
Commission on Environmental Quality’s Office of the Chief Clerk, and a complete
copy was transmitted by mail, facsimile, electronic mail or hand-delivery to all
persons on the attached mailing list.

o

Timothy J. Reidy, Staff Attorney
Environmental Law Division
State Bar No. 24058069
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Application Review Summary

Application Number: 15502

Company: Saladoe at Walnut Cresk Partner, LLC
Facility: Watersbend Apartments

County: Travis

Tier: I

Estimated Cost of Property: $1,605,000,00
Project Reviewer: Ronald Hatlett

Description of Property and Environmental Benefit -

Continuous emission monitors located in each apartment to alert for high methane gas levels; 108
wells used to vent methane to a safe area; fivst floor of the buildings; and a fugitive emission
monitoring and control system consisting of four Sentry landfill gas monitoring probes; 26 soil vapor
moxitoring wells; and 15 vapor/gas monttoring/vapor ventilation wells,

Tier I Table Number: S21

Rule Citation(s)

30 TAC §330.961: Municipal Solid Waste, Use of Land over Closed Municipal Solid Waste Landfills,
Operational Requirements for an Enclosed Structure Over a Closed Municipal Solid Waste Landfill
Unit or a Municipal Solid Waste Landfill in Past-Closure Care, General, The development permit or
registration, the site operating plan, any closure plan, the structures gas monitoring plan, the safety -
and evacuation plan, and all other documents and plans required by this subchapter shall becore
operational requirements and shall be considered a part of the operating record of the development or
structure. This is an appropriate citation for the continuous emission monitors, vapor liquid recovery
equipment, stormwater collection equipment, and fugitive emission monitoring and control system.

Tinal Determination

The following property is used 100% for pollution control and is installed to meet or exceed federal or
state regulations: .

continuous emission menitors located in each apartment to alert for high methane gas levels; vaper
liquid recovery system consisting of 108 wells used to vent methane to a safe area; and a fugitive
emission monitoring and control system consisting of four Sentry landfill gas monitoring probes, 26 sofl
vapor monitoring wells, and 15 vapor/gas monitoring/vapor ventilation wells.

A Negative Use Determination for the ineligible property in accordance with §17.4 and §17.6. The
justification for the Negative Use Determination ig provided below.

The first floors of the buildings do not control, menitor, or prevent air, water, or land pollution.

Administrative Review
Adminigtrative Review Chronolagy

Received Date: 06/03/2011

First Administrative Notice of Deficiency (ANOD): Issue 1: Please provide a citation to the
subsection level of the adopted environmental rule requiring the installation of the equipment. Citing
10 “VCP #410” is not sufficient. '

Issue 2:  The application form must be completed with an answer for each question, Please provide



Application Number 15502
Page 2

answers to question 1 in section 1, questions 3 and 4 in section 2, and questions 4, 5,7, and 8 in section
4' .

Date First ANOD Was Sent: 07/13/2011

Date Applicant's Response Was Recelved: 08/25/2011

Second ANOD: Issue 1  Please provide a citation to the subsection level of the adopted environmental
rule requiring the installation of the listed equipment. VCP #301is not a rule citation.

Issue2:  Please explain the pollution control agpeet of each of the following items: continuous
emission monitars; alarms, indicators, controllers, and emergency generators; and fugitive emission
containment structures. Equiprent installed to protect the safety of the residents of the apartment
complex does not meet the standards of belng pollution control property established under §11.31 of
the Texas Tax Code.

Issue 3:  Please provide a signed original and copy of your revised application as reguired by 30 TAC
§17.10(a) (). '

Date Second ANOD Was Sent: 09/12/2011

Date Applicant's Response Was Received: 11/01/2011

Date Application Was Declared Administratively Complete: 11,/07/2011

Fee Information

Application Fee Paid: Yes

Fee Receipt Number: Ri05762

Does Applicant Have Past Due Fees: No

Technical Review

Technical Review Chronglogy

Technical Review Start Date: 11/07/2011

Fitst Technical Notice of Deficiency {TNOD): Please provide a plot plan showing the location of each
fugitive emission containment structure. Provide a narrative description on each. type of containment
structure, Include how many of each type and list any uges other than containment of emissions.
Date First TNOD Was Sent: 11/08/2011

Date Applicant’s Response Was Recefved: 12/16/2011

Second TNOD: Igsue 1 ~ Please complete sections of the application whick were previously omitted.
The omitted areas includle Section 2, Questions 3 and 4; Section 4, Quesiions 7 and 8;-and Section 6,
Question 1. '

Issue 2 — Rule citations must be to the rule currently in effect. Some of the citations on the application
do not exist but presumably did in previous versions of the rule. For example, 30 TAC §330.960(h)
(1{(C) and 30 TAC §330.957(D(1)(C) do not exist. Please engure all rale eitations pertain to the
current version of the rules which can be found at the following link

http://info.sos.state.tx. us/pls/pub/readtac§ext. ViewTAC .

Issue 3 — Please provide relevant excerpts from the Voluntary Clean-Up Program Agreement (VCP).
While a requirement in the VCP does not substitute for a valid rule citation, the VCP may provide
more insight as to the ferms of the conditional certificate. :

Issue 4 — The response to an earlier defieiency letter contains the following description for alarms,
“Fire alarms are installed in all apartment units on all floors of afl buildings. However, these are nota -
part of pollution control system, but are part of the residential safety system,” Tier I Table Number

94 specifically excludes fire alarms; therefore, these alarms are not eligible for exemption under the
Tax Relief for Pollution Control Property Program, What is the justification for including controllers



Aj;)plication Number 15502
Page 3.

and emergency generators in the equipment requested nnder Tier I Table Number S4? Please revise the
application to remove items claimed under Tier I Table Number S4 that do not fit under Tier I Table
Number S4. Furthermore, more detail is needed deseribing and quantifying the items claimed under Tier
Table Number 34.

Date Second TNOD Was Sent: 01/06/2012

Date Applicant's Response Was Received: 03/13/2012

Third TNOD: Please explain the difference between the item listed as: “system of sloping concrete surfaces
(including drains, sumps, and piping for the purpose of preventing leachate through col]ectmg stormwater
site-wide” on this application and on the identical listing on application 15306,

Date Third TNOD Was Sent: 05/11/2012

Date Applicant's Response Was Received: 06/12/2012

Technical Review Completion Date! 07/12/2012

I cprt g

Project Reviewer Date Work Leader Date
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#15502
120 Revisin 3

o Air Quality Division .
Texas Commission on Environmental Quality

Use Determination for Pollution Conirol Property
Application

A person seeking a use determination must complete this application form, For assistance in
completing the application form please refer to the Instructions Jor Use Determination for
Poltution Control Property Application Form TCEQ-00611, as well as the rules governing the
Tax Relief Program in Title 30 Texas Administrative Code Chapter 17 (30 TAC 17). Information
relating to completing this application form is also available in the TCEQ regulatory guidance
doeument, Property-Tax Exemptions for Poliution Control Property, RG-461. For additional
assistance, please call the Tax Relief Program at 512-239~4000.

You must supply information for each field of this application form unless
otherwise noted.

Section 1. Eligibility

L. Is the property/equipment subject to any lease or lease~to-own, agreement? Yes [] No [X]

2. Is the property/equipment used solely to manufacture or produce a produet or provide a
service that prevents, monitors, controls, or reduces air, water or land pollution?

Yes [[|] No

3. Was the property/equipment acquired, constructed, installed, or replaced before January 1,
19947 Yes [ | No .

If the answer to any of these questions is “Yes’, then the property/equipment is not eligible for a
tax exemption under this program.
li

Section 2. General Information
L. What is the type of ownership of this facility?

Corporation [] Limited Partner [] - Other: Limited Yiability
Sole Proprictor [ Utility [ Company
Partnership [_]

2. Size of Company: Number of Employees

1t0 g9 500 to 959 [ 2,000 10 4,999 []
10010 499 [ ] 1,000 to 1,999 [] : 5,000 or more ||

3. Business Description: (Briefly descrihe the type of business or activily at the facility)
Apartment Complex

4, Provide the No:rth American Industry Classification System (NAICS) six—digit code forthis
facility. 53110

Use Determination for Poﬂuﬁon Control Property Applicationm]?ornl TCEQ-00611
Effective December 2010 Page1of6
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Section 3. Type of Application and Fee
1. Select only one:
Tier T — Fee: $150 Tier II — Fee: $1,000 ] Tier I1I — Fee: $2,500 {_]

2. Payment Tnformation:

Check/Money Order/Electronic Payment Receipt Number:
Payment Type:

Payment Amount:

Name on payment:

Total Amount:

NOTE: Enclose a check, money order to the TCEQ, or « copy of the ePay receipt

along with the applicationto cover the required fee.

Section 4. Property/Equipment Owner Information
Company Name of Owner; Salado at Walnut Creek Partner, LLC
Mailing Address: 505 E. Huntland Drivee, Suite 530
City, State, Zip: Austin, Texas 78752
Customer Number (CN): CH603549452
Regulated Entity Number (RN):RN101228682
Is this property/ eqxﬁpmenthowned by the CN listed in Question 42 Yes D{ No ]
If the answeris No,' please explain:
7. 1s this property/equipment leased from a third party? Yes [7] Ne
If the answer is Yes,” please explain:
8. Is this properly/equipment operated by the RN listed in Question 57 Yes [> X No 1
'lf the answer Is No, please explain: '

Section 5. Name of Property/Equipment Operator (If
different from Owner)

1. Company Name:

Mailing Address:

City, State, Zip:

Customer Nurnber (CN):

Regulated Entity Number (RN):

voR wN

Section 6. Physical Location of Property/Equipment

1. Name of Facility or Unit where the property/equipment is physically located: Salado at
Walnut Creek Apartments

2. Type of Mfg. Process or Service: Closed remedlated land fill

3. Street Address: 2104 E, Anderson Lane

Use Determination for Pollution Control Property Application--Form TCEQ-00611
Effective December 2010 Page 20f 6
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4, City, State, Zip: Austin, Texas 78752

Section 7. Appraisal District with Taxing Authority
1. Appraisal District: Travis County
2. District Account Nurnber(s): Property ID# 768727; Ref ID# 200007687270000

Section 8, Contact Name
Company Name: Grissom & Thompson, LLP
First Name of Contact: Donald
Last Name of Contact: Grissom
Salutation: Mr, B4 Mrs, [] Ms. [ Dr.[] Other:
Title:

Matling Address: 509 W. 12t Street:

' City, State, Zip: Austin, Texas 78701 |
Phone Number/Fax Number: 512-478-4059; 512-482-8410 .
Email Address: don@gandtlaw.com

10. Tracking Number (optional):

Section 9. Property/Equipment Description, Applicable
Rule, and Environmental Benefit

For each piece, or each category, of pollution control property/equipment for which a use
determination is being sought, answer the following questions.

Altach additional response sheets to the application for each plece of integrated pollution
control property/equipment if a use determination is being sought for more than one (1) piece.
General Information

1. Name the property/equipment: Continuous emission moniters

2, TIs the property/equipment used 100% as poltution control equipment? Yes No []

If the answer is Yes,’ explain how it was determined that the equipment is used 100% Jor
pollution control: emission monitors, monitor emissions nothing else

3. Does the property/equipment generate a Marketable Product? Yes [] No 4
If the answer is Yes,” describe the marketable product:
4, What is the appropriate Tier I Table or Expedited Review List number? a-61
5. Isthe property/equipment integrated pollution control equipment? Yes No []

If the answer is ‘No,’ separate applications must be filed for each piece of
property/equipment.
6. Listapplicable permit number(s) for the property/equipment:

Use Determination for Pollution Contro] Property Application—Form TCEQ-00611
Effective December 2010 Page g of 6
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Incremental Cost Difference

7. Isthe Tier I Table percentage based on the incremental cost difference? Yes [] No
If the answer is ‘Yes,’ answer the following questions: :

8. What s the cost of the new piece of property/equipment?

9. Whatis the cost of the compargble property/equipment?

10. How was the value of the comparable property/equipment caleulated?

Property/Equipment Description

11. Describe the property/equipment. (What is it? Where is it? How is it used?) Continuous
VOC emission monitors are hardwired into each individual apartment and constructed so
that they may not be turned off

Applicable Rule

12. What adopted environmental rule or regulation is being met by the construction or
installation of the property/equipment? The citation must be to the subsection level. SER
ATTACHED

Environmental Benefit

13. What is the anticipated environmental benefit related to the construction or installation of
the property/equipment? alerts when methane gas levels reach a certain point

Section 10. Process Flow Diagram {Optional)

- Attach documentation to the application showing a Process Flow Diagram for the

property/equipment.

Section 11. Partial-Use Percentage Calculation

This section must be completed for all Tier 1T applications. Attach documentation to the
application showing the caleulations used to determine the partial-use percentage for the
property/equipment.

Section 12. Property Categories and Costs

List each piece of property/equipment of integrated pollution control property/equipment for
which a use determination is being sought.

_ Tier 1Tab1'.e No. , o .
Property/Equipmment Name R225§E$$§0. | Pegggnt Es*l.lm%’;fﬁ eDOHaI
Land:
Property: Continuous emission a-61 100 $32,000
monitors
Property:

Use Determination for Pollution Control Property Application—Form TCEQ-00611
Effective December 2010 Page 4 of 6



4. City, State, Zip: Austin, Texas 78752

Section 7. Appraisal District with Taxing Authority
1. Appraisal District: Travis County
2. District Account Number(s): Property ID# 768727; Ref ID# 200007687270000

Section 8. Contact Name
Company Name: Grissom & Thompson, LLP
First Name of Contact: Donald
Last Name of Contact: Grissom
 Salutation; Mr. ] Mrs, [ ] Ms. [] Dr.["! Other:
STitle: '
Mailing Address: 509 W. 12t Street
City, State, Zip: Austin, Texas 78701
Phone Number/Fax Number: 512-478-4059; 512-482-8410

e T = T L R = I

Email Address: don@gandilaw.com
10. Tracking Number (optional):

- Section 9. Property/Equipment Description, Applicable
Rule, and Environmental Benefit

For each piece, or each category, of pollution control property/equipment for which a use
determination is being sought, answesr the following questions,

Attach additional response sheets to the application for each plece of integrated pollution
control property/equipment if a use determination is being sought for more than one (1) plece.
General Information

1. Name the property/equipment: Vapor Liguid Recovery equipment for fugitive emissions

2. Is the property/equipment used 100% as pollution control equipment? Yes No []

If the answer is 'Yes,’ explain how it was determined that the equipment is used 100% Jor
pollution control: piping, pumps and fans with removal of fugitive emissions

3. Does the property/equipment generate a Marketable Product? Yes [1 No
If the answer is ‘Yes,’ describe the marketable product: :
4. Whatisthe apprbpriate Tier I Table or Expedited Review List number? a-184
Is the property/equipment integrated pollution control equipment? Yes No []

If the answer is No,” separate applications must be filed for each piece of
property/equipment.

6. List applicable permit number(s) for the property/equipment:

Use Determination for Pollution Control Property Application—Form TCEQ-00611
Effective December 2010 ‘ Page g of 6
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Incremental Cost Difference . :

7. Is the Tier I Table percentage based on the incremental cost difference? Yes [[] No
If the answer is ‘Yes,’ answer the following questions: h

8. Whatis the cost of the new piece of property/equipment?

9. What is the cost of the comparable property/equipment?

10. How was the value of the comparable property/equipment calculated?

Property/Equipment Description

11, Describe the property/equipment. (What is 1t? Where is #1? How is it used?) Piping and
pumps associated with the eapture and removal of fugitive methane emissions, site wide,
SAVS 108 wells venting methane gas to a safe area, '

Applicable Rule

12. What adopted environmental rule or regulation is being met by the construction or
installation of the property/equipment? The citation must be to the subsection Jevel, SEE
ATTACHED . .

Environmental Benefit

13. What is the anticipated environmental benefit related to the construction or installation of
the property/equipment? removes eraissions and fransports to and for release in a safe
manner,

Section 10. Process Flow Diagram (Optional)

Attach docurnentation to the application showing a Process Flow Dagram for the
property/equipment.

Section 11. Partial-Use Percentage Calculation

This section must be completed for all Tier IIT applications. Attach documentation to the

application showing the calculations nsed to determine the partial-use percentage for the
property/equipment.

Section 12. Property Categories and Costs

1ist each piece of property/equipment of integrated pollution control property/equipment for
which a use determination is being sought.

: Tier 1 Table No. . -
Property/Equiprent Name or Expedited .ngfm EStim%;?ﬁ;){)Hm
' TReview List No. ’
Land: :
Property: Vapor/liquid recovery ' a-184 100 $276,000
equipment for fugitive emissions
Property:

Use Determination for Pollution Centrol Property Application—Form TCEQ-00611
Effective December 2010 ' : Page 4 of &



Application # 15502, Salado at Walnut Creek

Section 9

Question Nos:

1. Name the Property/equipment; Fugitive Emission Monitoring and control

2. Isthe property/equipment used 100% as poilution control equipment? Yes
This property/equipment “The fugitive Emission Monitoring and control systam” conslsts of
three sub-systems of vapor/landfill gas monitoring wells (a total of 45 wells) that monitor the
landfill gas off-slte migration and monitor the performance of the soi] gas extraction and contro)
system, as well as the landfill vapor/gas prassure and methane concentration under the site,
This system is 100% used for the pollution control purposes.

3. Does the property/equipment generate a3 Marketable Product? No.,

4. Whatis the appropriate Tier | Table or Expadited Review List number? 8-13

5. Is the proparty/equipment integrated pollution control equipment? Yes

Description of the Property/equipment: Fugiﬁve Emission Monitoring and control

The fugitive Emission Monitoring and control system consists of three sub-systems:

1. Sentry Point triple screen Vapor/landfill gas monitoring wells which monitor the off-site
migration of the landfill gas. Four Sentry landfill gas monitoring probes {GMPs) with triple screen

1o the depth of trash filled zones wers installed at the horder of the site between the Salado and
the adfacent Promitory Point Apartment Complex (PPAC), Probes were installed at an approximate
distanca of 100 foot spacing. ‘

2. Soil Vapor Monitoring wells (SYW-1 to 5VW 25} sub-system, consists of twenty six %" Dlameter
wells that are installed in the open areas around znd closa to the SAGES vapor extraction system



o monitor the performance of the SAGES system and provide data for adjustment and cantrol
of the SAGES system,

3. Inaddition fifteen vapor/gas monitoring/vapor ventilation wells (VW-1 to VW-15) were installed at

the locations with high soll gas concentrations, as determined by the Soil Resistivity study. These
wells were usad for measuring the landfill gas pressure and methane concentration under the site.

The Tier | designation of this property/equipment {system) s:

"S-13" "A menitoring device used to manitor or detect fugitive emissions from a waste management unit
or ancillary equipment”



4, City, State, Zip: Austin, Texas 78752

Section 7. Appraisal District with Taxmg Authority
1. Appraisal District: Travis County
2. District Account Number(s): Property ID# 768727; Ref ID# 200007687270000

Section 8. Contact Name

Company Name: Grissom & Thompson, LLP
First Name of Contact: Donald

Last Name of Contact: Grissom

Salutation: Mr. ¢ Mrs. [] Ms. [ ] Dr.[] Other:
Title:

Mailing Address: 509 W. 12t Street

City, State, Zip: Austin, Texas 78701

Phone Number/Fax Number: 512-478- 4059, 512-482-8410
Email Address: don@gandtlaw.com

19. Tracking Number (optional):

e SRR A i

Section 9. Property/Equipment Description, Applicable
Rule, and Environmental Benefit

For each piece, or each calegory, of pollition control property/equipment for which a use
determination is being sought, answer the following questions,

Attach additional response sheets to the application for each piece of integrated poﬂuﬁén
control property/equipment if a use determination is being sought for more than one (1) plece,
General Information

Name the property/equipment: Fugitive emissions contatment structures
2. Isthe property/equipment used 100% as pollution control equipment? Yes [ No [X

If the answer {s ‘Yes, explain how it was deftermined that the equipment is used 100% for
pollution control

3. Does the property/ equipment generate a Marketable Product? Yes [] No | .
If the answer is Ves,’ describe the marketable product:
4. 'Whatis the appropriate Tier I Table or Expedited Review List number? s-21
5. Isthe property/equipment integrated pollution control equipment? Yes D4 No []

If the answer is ‘No,’ separate applwaﬂons must be filed for each piece of
property/eqmpmenl
6, List apphcdble permit number(s) for the property/equipment:

Use Determination for Pollution Control Property Application—Form TCEQ-00611
Effective December 2010 _ Page 3 0of 6



Incremental Cost Difference

7. Isthe Tier I Table percentage based on the incremental cost difference? Yes [1 No
If the answer 1s ‘Yes, answer the following questions:

8. What is the cost of the new plece of property/equipment?

9, ‘What is the cost of the comparable property/equipment?

10. How was the value of the comparable property/equipment caleulated?

Property/Equipment Description

11. Describe the property/equipment. (What is it? Where is it? How is it used?} Structures used
1o contain, for monitoring purposes, emissions released from decomposing materials. 1%t
foor level of onsite buildings house pollution control equipment (continuous emission
monitors) used to detect VOCs. Monitors must be in an enclosed space'in to function and
operate correctly, in order to protect residents within and above.

Applicable Rule

12. What adopted'envifomnental rule or regulation is being met by the construction or -
installation of the property/equipment? The citation must be fo the subsection level. SEE
- ATTACHED :
Environmental Benefit

13, What is the anticipated environmental benefit related to the construction or installation of
the property/equipment? allows the continuous emission monitors to perform their
function

Section 10. Process Flow Diagram (Cptional)

Attach documentatioh to the application showing a Process Flow Diagram for the
property/equipment.

Section 11. Partial-Use Percentage Calculation

This section must be completed for all Tier T11 applications. Attach documentation to the
application showing the caleulations used to determine the partial-use percentage for the
property/equipment. :

Section 12. Property Categories and Costs

List each piece of property/equipment of integrated pollution control property/equipment for
which a use determination is being sought.

_ Tier 1 Table No. ot .
Property/Equipment Name or Expedited - P(gs:nt Estlmgzﬁifoﬂar
Review List No.
Land: '
Property: fugitive emissions §-21 100 $1,387,000

Use Determination for Pollution Control Property Application-Form TCEQ-00611
Effective December 2010 Page 4 0f 6



containment striictures

Property:

Property:

Total: | $1,605,000.00

Attach additional response sheets to the application if more than three (2) pieces.

NOTE;: Separate applications must be filed for each piece of nonintegrated
pollution control properiy/equipment,

Section 13. Certification Signature

Must be signed by owner or designated representative.

By signing this application, I certify that I am c'luly authorized to submit this application form to
the TCEQ and that the information supplied here is true and accurate to the best of my
. knowledge and belief.

Printed Name: Dongld H. Grissom Date:

Signhature: myﬂ;\, é//;f// &

Title: Attorney

Corhpany Name: Grissom & Thompson, LLP

Under Texas Penal Code 37.10, if you make a false statement on this application, you could
receive a jail term of up to.one year and 2 fine up to $2,000, ora prlson terrn of two o 10 years
and & fine of up to $5,000,

Use Determination for Pollution Control Property Application—Form TCEQ-c0611
Eflective December 2010 Pagesof 6
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Bryan W, Shaw, Ph.D,, Chafrman
Carlos Rubinstein, Commissioner
Toby Baker, Commissioner

Zak Covar, Executive Dirgotor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Frotecting Texas by Rechueing and Preventing Pollution

Mey 11, 2012

Mr. Donald Grissom
Attorney -
Grissom & Thompson, LLP
509 W, 12th St. '
Austin, Texas 78701

Re:  Notice of Technical Deficiency
Balado at Walnut Creek Partner, LLC
Watersbend Apartments

2104 Fast Anderson Lane

Austin (Travis County) )
Regulated Entity Number: RN101228682
Customer Reference Number; CN603549452
Application Number: 15502

Dear Mr, Grissom:

This letter responds to Salado at Walnut Creek Parmer, LI 's Application for Use Determination, recsived
. June 3, 2011, pursuant to the Texas Commission on Environmental Quality's (TCEQ) Tax Relief for Pollution
Control Property Program for the Watersbend Apartments,

The TCEQ has conducted a technical review and has determined the information required in Tile 50 Texas
Administrative Code (TAC) 817,10 is incomplete for application #15502. Please revise the enclosed application
to include the following information and inchide & copy of this letter with YOUL TESpONSe.

Please explain the difference between the tem listed as; “system of sloping conerete surfaces
(including drains, sumps, and piping for the purpose of preventing leachate through collecting
stormwater site-wide” on this application and on the identical listing on application 15306.

- The TCEQ appreciates your response in this matier. The revised applcation must be submitted by June 13,
2012, to the TCEQ Tax Relief for Pollution Control Property Program, MC-110, P.O. Box 13087, Austin, Texas
78711-3087. Fajlure to submit a complete application, including the requested information, may result in your
application being voided and the associated application fee being forfefted tn accordance with 30 TAC

817.20(b).

If you have questions regarding this letter or need further assistance, please contact Ronald Hatlett of the Tax’
Relief for Pollution Control Property Program by telephone at (512) 239-6348, by e-mail st

ronald. hatlett@tceq.texas.gov, or write to the Texas Commission on Environmental Quality, Tax Relief for
Poltution Control Property Program, M C-110, .0, Box 13087, Anstin, Texas 78711-3087.

Sincerely,

Chance Goodin, Team Leader
Stationary Source Programs
Alr Quality Division
P.0.Box 13687 « Austin, Texas 78711-3087 - 51272301000 + www.tceq state t.us

How i3 our cougtomer service? ww.teeq.etate tx.us/goto/customersurvey
printed on recyelad papar




Bryan W. Shaw, Ph.D., Chatrinan

Buddy Garcia, Convnissioner

Carlos Ruhbinstein, Commissioner

Mark R, Vickery, B.G., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Proteating Texas by Reducing and Preventing Pollution

January 12, 2012

Mz, Donald Grissora
Attorney

Grissom & Thompson, LY P
500 W. 12th 8t. .
Austin, Texas 78701

Re:  Notiee of Technical Deficiency
Salado at Walnut Creek Partner, LLC
Watersbend Apartments
2104 East Anderson Lane
Austin, (Travis County)
Regulated Entity Number: RN101228682
Customer Reference Number: CN603549452
Application Number: 15502

Dear Mr. Grissom:

This letter responds to Selado at Walnit Creek Partner, LLC's Application for Use Determination,
received June 3, 2011, purstant to the Texas Commission on Frvironmental Quality's (TCEQ) Tax Relief
for Polhrtion Control Property Program for the Watersbend Apariments.

' The TCEQ has conducted a technieal revi ew and has determined the information required in Title 30
Texas Administrative Code (TAC) §17.10 is incomplete for application #15502, Please revise the enclosed
~ application to include the following information and include a copy ov this letter with your response.

Isgue 2 — Please complete sections of the application which were previously omitted. The omitted
areas include Section 2, Questions 5 and 4; Section 4, Questions 7 and 8; and Section 6, Question 1.

lAsue 2 —Rule eitations must be to tha rule currently in effect. Some of the citations on the
application do not exist hut presumahly did i previous versions of the rule, For example, 30 TAC
§3530.960()(1)(C) and 30 TAC §330.9571)(1(C) do not exist. Please ensure all rule citations pertain
to the current version of the rules whick can be found af the following link
hitp://info.sos.state.tx.us/pls/pub/reddtacsext ViewTAC

" Issue 3 — Please provide relevant excerpts from the Voluntary Clean-Up Program Agreelhent (VCP).
While a requirement in the VCP does not substitute for & valid rale citation, the VCP may provide
+ more insight as to the terms of the conditional certificate. .

/Issue 4~ The response to an earlier deficiency letter containg the following deseription for alarms,
“Fire alaxms are installed in all apartment units on all floors of all buildings. However, these aré not
a part of pollution control system, but are part of the residential safety system.” Tier I Table Numpber
54 specifically excludes five alarms; therefore, these alarms are nat eligible for exemption under the
Tax Relieffor Pollution Control Properiy Program. What js the justification for including controllers

2.0. Box 13087 - Austin, Texes 78711-3087 » 512-229-1000 « www,loeq.state.te.us

How is cur customer service? www.tead.state.t.ug/goto/eustomerstvey
printed on recydled paper




M, Donald Grissom
Pagez .
January 12, 2012

and emergency generators in the equipment requested under Tier I Table Number S4? Please revise
the application to remove items claimed under Tier. I Table Number 84 that do not fit under Tier I
Table Number 84, Furthermore, more detail is needed deseribing and quantifying the items claimed
under Tier [ 'Table Nummber S4. - R LT T

The 'I'CEQ appreciates your response in this matter, The revised application must be submitted by
February 14, 2012, to the TCEQ Tax Relief for Pollution. Control Property Program, MC-110, P.O. Box
13087, Austin, Texas 78711-3087. Failure to submit a complete appHeation, including the requested
information, may result in your application being voided and the associated application fee being
forfeited in aceordance with go TAC §17.20(b).

If you have questions regarding this letter or need finther assistance, please contacl Ronald Hatlett of
the Tax Relief for Pollutior: Control Property Program by telephone at (512) 239-6348, by e~mail at

ronald hatlett@teeq.texas.gov, or write to the Texas Commission on Environmental GQuality, Tax Relief
for Pollution. Control Property Prograrg, MC-110, P.O. Box 13087, Austin, Texas 78711-3087.

Sincerely,

-
7
Chance Goodin, Team Leader
Stationary Source Programs
Alr Quality Division
CG/RH '

Enclosure
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RESPONSE ACTION COMPLETION
REPORT

FOR

Watersbend Apaﬁmem‘s
At Little Walnut Creek & Highway 183

Prepared for

Rio Vista Apartments Partners
By

Techmico Environmental, Ine.
2351 W. Northwest Highway
Suite 2320
Dallas, Texas 75220

Tel (214) 357-7001
Fax (214) 357-7402




+ Robert J. Huston, Chadrman

" R. B. "Ralph" Marquez, Cormmissioner
John M. Baker, Commissioner
Jeffrey A. Saitas, Executive Diveclor

- TEXAS NATURAL RESOURCE CONSERVATION COMMISSION

Profecting Texas by Reducin_ér and Preveniting Pollation

X November 24, 1999

i Rio Vista Partners, Litd.

. ¢/o Sohrab Kourosh, P.E., Ph.D,
Senior Environmental Scientist

: TECHNICO, Inc.

g 2351 West Highway, Suite 2320
Dalas, TX 75220

Re:  Watersbend Apartment Complex Phase -1B, Located at 2104 East Anderson Lane, Austin,
Travis County; Voluntary Cieanup Program (VCP) No. 301

Dear Dr, Kgurosh:

f The Texas Natural Resource Canservation Commission (TNRCC}) has reviewed the report entitled
“Site Operation Manual” and *“Request for Issuance of Conditional Certificate of Completion” as well
as other requested information. The information previded in the reporis demonstrate attainment of
§330.5(a)(3) (General Prohibiticns - endangerment to human health and the environment), Therefore,
the TNRCC agrees that the partial response action area (PRAA) is suitable for use and issues the
enclosed Conditional Ceriificate of Completion (CCOC) for the PRAA,

i Please record and submit proof of filing the CCOC inthe real property records of'the county in which
the site is focated no later than 60 days from the date of this lefter to my attention at the TNRCC,
Voluntary Cleanup Section, mail code MC-221, at the letterhead address. You may contact me with
any questions or commen!s you have at (512) 239-5872.

‘ Sincerely,

Zi

M.Mike Frew, Project Manager
Voluntary Cleanup Section

| . g L]
! Remediation Division

MF/ts

Enclosures

l P.O, Box 13087 # AusHn, Texas 78711-3087 o  512/239-1000 ° [Internet addres® www.tnrcc.state tx.us

.l - prinied oo reeycled.pager uving say-bosed ink

PRREPTY
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TEXAS NATURAL, RESOURCE CONSERVATION COMMISSION

VOLUNTARY CLEANUP PROGRAM
CONDITIONAL CERTIFICATE OF COMPLETION

As provided forin §361,609, Subcha pter 5, Solid Waste Disposal Act (SWDA), Texas Healthand Safery Code.

L JACQUELINE S. HARDEE, P.E., DIRECTOR OF THE REMEDIATION DIVISION, TEXAS NATURAL
RESOURCE CONSERVATION COMMISSION, CERTIFY UNDER §361.608, SWDA, TEXAS HEALTH AND SAFETY
CODE, THAT NECESSARY RESPONSE ACTIONS HAVE BEEN IMPLEMENTED FOR YCP NO. 301 48 OF
OCTOBER 28, 1999 FOR THE TRACT OF LAND DESCRIRED IN EXHIBIT "A”, BASED ON THE AFFIDAVIT OF
IMPLEMENTATION OF RESPONSE ACTION, EXHIBIT "B" AND WHICH ARE FURTHER DESCRIBED IN THE
APPROVELD RESPONSE ACTION WORK PLAN FOR THE SITE AND INCLUDE POST-CLOSURE CARE fe.g.,
MAINTENANCE OF ENGINEERING CONTROLS, REMEDIATION SYSTEMS AND/OR USE OF NON-PERMANENT *
INSTITUTIONAL CONTROLS). AN AFPLICANT WHOQ ON THE DATE OF APPLICATION SUBMITTAL WAS NOT
A RESPONSIBLE PARTY UNDER §361.271 OR §361.275(), SWDH AND ALL PERSONS WHO WERE NOT
RESPONSIBLE PARTIES UNDER $361.27} QR §361,.275(g), SWDA (e.g, FUTURE OWNERS, FUTURE LESSEES,
FUTURE OPERATORS AND LENDERS) ON THE DATE OF ISSUANCE OF THIS CERTIFICATE ARE QUALIFIED
TO OBTAIN THE PROTECTION FROM LIABILITY DESCRIBED IV §361,610, SUBCHAPTER S, SWDA PROVIDED
THEAPPLICANT OR FUTURE OWNERSARE SATISFACTORILY MAINTAINING THE POST-CLOSURECARE (2.2,
MAINTENANCE OF ENGINEERING CONTRGLS, REMEDIATION SYSTEMS AND/OR USE OF NON-PERMANENT

INSTITUTIONAL CONTROLS) AS DESCRIBED IN EXHIBIT "B”,

EXECUTED this Z_’Zg‘z’day of _Almmhe,b 18

. . u.e;f‘&.
. %cqaeiine 8. Hardee, P.E., Direcitor

Remediztion Division

STATE OF TEXAS | : o

TRAVIS COUNTY not x .
BEFORE ME, on this theﬂ day ofw’personally appeared Jacqueline S. Hardes, P.E., Direstor,
Remediation Division, of the Texas s Natural Resource Conservation Commission, known to me 1o be the person and

agent of said commission whose name js subscribed to the forepoing instrument and she acknowledized fo me that she
executed the same for rhe purposes and in the capacity therein expresscd

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this the oll day of zﬂég@v 1979

WA W S PP A RIS,

ZETR0, TAMARA . SVOAGINTSEY § 4’5} ' /
Yl NOTARY PUBLIC ¢ otary Public in and for the't

Stgte of Texas
Comm, Exp. 06-10-2001




FIELD NOTES - — Al
FOR ExventimT A

PHASE 1B - 2,337 ACRES

ALL OF THAT CERTAIN TRACT OR PARCEL OF LAND OUT OF THE WILLIS AVERY
SURVEY NO. 81 IN THE CITY OF AUSTIN, TRAVIS COUNTY, TEXAS, BEING A
PORTION OF LOT 2, HEADWAY 8-A, A SUBDIVISION IN THE CITY OF AUSTIN,
TRAVIS COUNTY, TEXAS, ACCORDING TO THE MAP OR PLAT OF RECORD IN
VOLUME 83, PAGES 158C-158D OF THE PLAT RECORDS OF TRAVIS COUNTY,
TEXAS, THE HEREIN DESCRIBED TRACT BEING MORE PARTICULARLY DESCRIBED

BY METES AND BOUNDS AS FOLLOWS:

BEGINNING FOR REFERENCE at a 1/2 inch iron pin found in the North
r.o.w. line of U.S, Highway 183, being at the Southeast corner of
said Lot 2, Headway 8-A:

THENCE along the East line of sald Lot 2, Headway B~-A,

N 30°00'48" E for a distance of 386.36 feet to'a 1/2 inch iron pin

found and N 28°52'49" E for a distance of 113.50 feet to a 1/2 inch
capped irpn pin set for the Southeast corner and PLACE OF BEGINNING

hereof:
THENCE along the South line of the herein described tract for the
following courses:

N 59°42'00™ W for a 'distance of 153.30 feet to a 1/2 inch
capped iron pin set

§ 61°00'00" W for a distance of 74.00 feet to a 1/2 inch
capped iron pin set

N 81°27'00" W for a distance of 57.350 feet to a 1/2 inch
capped iron pin set

N 24°44°'00" W for a distance of 15.48 feet to a 1/2 inch
gapped iron pin set in the East line of that certain 3.820

acre tract of land described in Volume 9498, Page 632 of the
Real Property Records of Travis County, Texas, for the

Southwest corner hereof;

THENCE along the East line of said 3.820 acre tract for the

followxng courses:
N 11°09'21" E for a distance of 50.57 feet to a 1/2 inch

capped iron pin sst

N 13°42746" E for .a distance of 50.97 Teet to a 1/2 inch

capped iron pin set

N 13°31'34" E for a distance of 45.02 feet to a 1/2 inch

capped iron pin set
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FIELD NOTES
FOR

PHASE 1B ~ 2,337 ACRES - Page Two

N D0°25'31" E for a distance of 51.44 feet to a i/2 inch

capped iron pin set

N 13°14'04" E for a distance of 51,15 feet to a 1/2 inch

capped ircn pin set

N 04°51%'43" W for é distance of 57.90 feet to a 1/2 inch

capped iron pin set

N 30°04°06" E for a distance of 49.39 feet to a 1/2 inech

capped iron pin set

N 44°53°11" B for = distance of 32.50 feet to a 1/2 inch
capped iron pin set for the Northwest corner hereof;

THENCE along the North line of the herein described tract. .

S 53°10726" E for & distance of 78.80 feet to a p.k. nail set and
S 60°33'00" E for a distance of 285.50 feet to a 1/2 inch capped
iron pin set in the East line of said Lot 2, Headway 8-A., for the

Northeast corner hereofd

THENCE along the Fast line of said Lot 2, Headway 8-A,
§ 28°52'49" W for & distance of 283.00 feet to the PLACE OF

BEGINNING and containing 2.337 acres of land, more or less.

SURYEYED BY:
ROY D. SMITH SURVEYORS, P.C.

ROY Iy, SMITH
REGISTERED PROFE
October 13, 19294 ROY

o Qg P
4?"5ﬁ¥%'c%

SURY,

Job No. 2305
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' EXHIBIT "B
TEXAS NATURAL RESOURCE CONSERVATION COMMISSION
VOLUNTARY CLEANUP PROGRAM
AFFIDAVIT OF IMPLEMENTATION GF RESPONSE ACTION

Rio Vista Partners, Lid, {the Applicant), has implemented response aciions pursuant to Chapler 361, Subchapier 8, SWDA, al the
tact of land deseribed in Exhibit “A” to this certificate that pertains to Safada at Walnub Creek » Phase 1B (formerly Walershend
Apariments), VCP Ne. 301 located at 2104 East Anderson Lane, fn Austin (Travis County) Texas. The Site was owned by Rio Vista
Apartments Ltd. at the time the application Lo partieipate in ihe Volumary Cleanup Program was filed, The Applicant has subjsitted
andreceived approval from the Texas Natural Resouree Conservation Commission (TNRCC) Voluntary Cleanup Section onal! plans
and reports required by the Voluntary Cleanup Agreement for raceipt of s Cenditional Certifieate of Cotnpletion, The plans and
teportswere propared psing a prodentdsgres of inguiry ofthe partisl response sction area consistent with accepted industry standards
to identify all hazardous substantes, waste and contarninated media of regulatory concern. ‘The responss actions will include the

b fod .

following post-closure oare activities;

Operate and maintain the Aclive (as Extraction System and Semi-Active Gas Extraction System pursuant to the Site

I,
Operating Manual - Salado at Walnut Creek dated August 1999.

Tngpect and mefitain the drajnage system pursuant to (he Site Operating Manual - Salado al Waliut Creek dated August

2,

1999, ;

3 Inspect and maintain the cover of thalandfill pursuant to the Site Operating Manual - Salado at Walnut Creek dated August
1999,

4, Inspect and maingain the methane gas alarms in each first floor apariment pursuant to the Site Operating Manval - Salado
et Walnut Creek dated August 1999,

5. Conduct mathane gas monitoring, inspections and report submittals pursuant to the schedule In the Site Operating Manual -
Salado at Walnut Creek dated Avgust 1999, ’

6. Sample any leachate 'sr:éps that reappear on the property, including seeps along the banks of Walout Creek that ara within
ihe site property boundary, as soon &¢ the property owner becomes aware of the seeps, and assess any possible pdverse
impaet that leachate may be have on human health and the envitonment, pursuani to the Site Operating Manual - Salado
at Walnut Cresk dated August 1999 and take any actlon necessary to protect human health and the environmenl,

7. Comply with 30 Texas Admiuisteative Cods {TAC) §330 Subchapter T - Use of Land Over Closed Municipal Solid Wasie

Landfills.

The response actions for the partial response action area have achieved response action levels aceaptable for Residential land uge as
determined by the standards of the TNRCC for 2 closed municipal waste landfill. Any other Jand vse must be determined by
Issuance of a permit fn aocordance with 30 TAC §330 Subchaptar T, The response action will eliminate, or reduce to the maximum
extent practicable, substantinl present or future risk lo public health and safety, and the ehvironment from releases and threatensd
releases of hazardons substanees and/or contiuminants at or from the parlial response action area. The Applicant has not acguired
this certificaly of completion by fand, mistepresentatior, or knowing failure to distiose material information. Further information
conceming the responss action at this Site may be found in the response action work plan at the centra] office of the TNRCC under

VCP No.301L

The preceding Is true and correct to the best of my knowledge and belief

Appllcant
By, Rlec Vigta Partpners, Ltd,
Print Name: .
STATEOF | BALLS By: Santander Management, Tnc,, its General Partner

COUNTY OF _ 3 WO S : qﬂQ w
i X . .
k]

Dani.em_]l,bjﬁoeckn:a, Vice Presgident

B
Fhis instmm;%ﬁpow]cdgcd before me on ovtmber T
I !::::’-9-' l?:‘wmw. :'.f'\fi“'-_‘l"wl 2 Mh

Notary Public in and for the State of ___\ €40, 5 T
W KRIST! Moy
GITPE MYCOMMISEON o KES
L Sentumber 22, 402 :
I S
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__Texas Natural Resource Conservation Commission |

INTERCFFICE MEMORANDUM

Tor . Jacqueline 8. Hardee, P.E., Director Date: November 15, 1699
' Remediation Division

Thru: ¢, Charles Epperson, Section Manager-
Vohmtary Cleanup Section

y Carsten, Usnit Manager
Vohutary Cleanup Section

From:  Mike Frew, Project Manager
- *Yoluntary Cleanup Section :
Subject: Vohumtary Cleanup Certificate of Completion. (COC), Watersbend

Apertments - Phase [B, 2104 Fast Anderson Lane, Austin, TX; VCP No. 301

The Watersbend Apartment site is an Apartment Complex built over a closed nunicipal landfil] in
which the applicant, Rio Vista Partners, Ltd. has successfull y completed voluntary cleanup activities
under the terms of a voluntary cleanup agreement in accordance with §361.606 of the Solid Waste
Disposal Act (SWDA), Texas Health and Safety Code, Cleanup activities included the installation
of a site wide methane gas extraction system, a drainage system to prevent storm water infiltration,
and maintenance of the cover of the landfill. It has been demonstiated that the cleanup activities at
this site have attained the cleanup standeards for §330.5(1)(3) (General Prohibitions - endangerment
to Iiman health and the environment). Therefore, the site Is submitted to the Division Director with
the recommeridation to issue a COC for the site pursuant to §361.609 of the SWDA.

The COC is ettached for your signature. Please contact me with any questions or comments
regarding this site at extension 5 872. '

Attachments -



 =FRTECHNICO

—Se Lnvironmental, Inc.

RESPONSE ACTION COMPLETION
REPORT |

FOR

‘Watersbend Apartments
At Little Walnut Creek & Highway 183

- Prepated for

Rip Vista Apartments Partners

By

Technico Environmental, Tne.
2351 W. Northwest Highway
Suite 2320
Dallas, Texas 75220

Tel (214) 357-7001
Fax (214) 357-7402




®

TABLE OF CONTENTS

ve S
BXECIIVE SUITHDETT 0o rerrrerersssmsnsssraesreesssiaiasssessimsesnesntisr esassssosnsessssorsesstasebeorersine

Tt EOUCHION e s rerr sttt e ses e pesr e sas prmsm soemeseresmnpses

Rem6dial ProJect. .o vmmisemmsrersernee

Site-Wide Ventilation SYSIEM.. v mimmiiriereissssesssrerssesssserseesssesrosstees

Site-Wide Gas Exttaction SYSIem... ..o e siommsssressssasiossranss

Surfice Dramnage COntrol SYSIEIIL i mmmmecmmrosicmersmmmier s ires

Gas Detector and Alarm Systenm........... b e s e st b ——
Site Structural Integrity.......... e bR S st par enan nanesrvrea b eon U Dresrsatsirmnnasrser
Operation and Maintenance. ... sisscassmnnine OSSO

COTICIUIBIONE. oot caraesesresesestisenscsnsnsnsomesessosserosnssschessensesescaseneansarsnsssomsnsnnensss

APPENDIX A Site Information
APPENDIX B Semi-Active Ventation System for the Site

APPENDIX C Active Gas Extraction System for the Underslab Spaces

APPENDIX D The Total Gas Remediation System
APPENDIX E Surface Drainage Control System
APPENDIXF  Technical Information and Equipment Brochures
APPENDIX G TNRCC Correspondence and Approval Letters
APPENDIX H Photographs

—

............. 21

............. 21



MSPONSE ACTION COMPLETION REPORT

Executive Summaury

This Response Action Completion Report (RACR) is prepared by "fachnico Environmental Inc.
(TEI), on behalf of our clients Rio Vista Apartments, LLC., for the site of the Watersbend
Apartments Complex (WAC), as final component for 'I'ﬁlﬁ}lmenlt of the requirements of an application
to the Texas Natural Resource Conservation Commission (TNRCC), Volntary Cleanmup Program
(VCP), for remedial work and closure under the joint supervision of the Municipal Solid ‘Waste
Division and the VCP. |

The Watersbend Apartment Complex, 2104 Bast Anderson Lane, Austin, Texas, is located on the
east side of Highway 183, approximately 174 miles west of the intersection of Highway 290 and
Highway 183, It was constructed in 1984 on 14,09 acres on the east bank of the Little Walrut
Creek, Tt consists of 25 multi-story apartment buildings with a total of 358 apartment units and other
ancﬂlafy buildings and feilities. The ‘aparhnent buildings are built with wood frame on concrete slab
with post tension reinforcing. The exterior walls are constructed with brick and wood siding, and the
roof is built with Fiberglass composite shingles. The area map, the site sketch, the legal description
of the property, the site play, and some data and statistics pertaining to this Site are preéented in
Appendix A,

The WAC was housing approximately 1000 people between 1985 and summer of 1992, when.
subsequent to the discovery of methane gas within the Lower Explosive Limit (LEL) inside some of
the first foor apartments, it was evacuated and clesed by the State and Munieipal authorities due to

health hazard and safety concerns for the residents.



Executive Sunimary
Response Action Coipletivn Report

In September of 1994, the Rio Vista Apartments, L.C. purchased tfle Watersbend and initiated a
series of nertiations with the Texas Natural Resource Conservation Commission (TNRCC), Texas
Department of Health (TDH), Travis County, and the City of Austin, to arrange for remediation,
rehabilitation, and rehabitation of the Watersbend Apartment complex with approval and under the
supervision of the above organizations. A milestone in this process was the agreemenf between thé
INRCC and the RVA for the RVA to develop a site specific “Comprehensive
Assessment/Remediation Plan” (CARP) for the soil and gas in the part of the Brinkley-Anderson
Landfill, which is the present site of the WAC, This RVA-proposed CARP was based o1, and
modeled afler a CARP which was developed on July 6, 1993 by the TNRCC for the site of WAC,
but was modified to incorperate the remedial objectives related to the RVA scope of work. The
CARP was presented to TNRCC on Maro-h 23,1995, and was approved on April 19, 1995, The site
was subsequently admitted to the TNRCC Voluutary Cleanup Program (VCP) for the remediation
work to be performed under the joint supervision of the Municipal Solid Waste (MSW) and the
VCP, '

The approved CARP was implemented by Technico Environmental Inc,, on behalf of the RV A. The
implementation of the CART and the related investigation which was aimed at characterization of the
site of WAC, commenced i December 1995, and was completed in July, 1996. The Results of the
investigations and site characterization of the WAC were reported to the TNRCC, Municipal Solid
Waste, and Voluntary Cleémﬁp Program, by Site Investigation Repart (SIR) submitted on July 22,
1996. The SIR was approved by MSW and VCP in August, 1996, and RYA was subsequently
“anthorized to pfocced with the preparation of the Remedial Action Work Plan (RAWP) detailing
the design, execution plan, and implementation schedule for remediation work at WAC” A copy of
the CARP and the TNRCC approvals are presenied in Appendix G.

The site-specific RAWP was submitted to the TNRCC, Municipal Sofid Waste Division, and the
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Executive Summary :
Response Action Completion Report

Voluntary Cleamp Progiam for their joint review, and wag subsequently approved for
implementation. The copies of the letters of approval by the MSW and the VCP dated November | 3,
and November 22, 1996 are presented in Appendix (., ‘The letter of approval from the MSW, Waste
Section, advised TEI “%o proceed with the registration of the WAC in accordance with applcable
parts of 30 Tex, Admi. Code Sections 330.951 thry 963 and the subsequent implementation of the
RAWP. The letter of approval from the VCP emphasized “the importance of maintaining the cover

or cap of the former landfill so as to prevent exposure of the landfill waterial to any fiture residents”

" and o monitor, sample, and analyze any Jeachate seeps that might “reappear along the banks of

Walnut Creek within the site property boundary.”

The implemen‘.lation ofthe RAWP, and compilation of the Application for Registration commenced
shortly after, ‘The Application for Registration was submitted to TNRCC, Municipal Solid Waste
Division, Permit Section fn March 1997, and it was approved on May 28, 1997, The TNRCC
assigned a Registration No. MSW-CR. 65005 to this Site, A copy ofthe letter of approval of the

Registration, and assignment of the registration number is presented in Appendix G.
The approved RAWP consists of the installation and operation of three remedial sysfﬁms, these are:

1. Installation and operation of a site-wide Semi-Active Ventilation System (SAVS), consisting of 108
ventilation wells arranged inten clusters, each complete with its piping and ‘Venturiube Ejection
Systes (VES), The wells were extended to the depth of the Jandfill to facilitate the venting of the
lendfill gas (LEG) generated in the soil under the site, The wells in each cluster are connected through
a ain ventilation pipe to the VES and a vertical vent equipped with a Flame Arrestor,

2, Installation and operation of a site-wide Active Gas Extraction System (AGES) for the wnder-slab
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spaces of all the buildings on the site. Althoﬁgh the under-slab methane gas survey indicated that only

10 buildings contained methane ges in their under-slab space, due to the vopredictability of methane
gas migration, all the buildings were equipped with an AGES.

The buildings of the site were divided into four groups. Eacﬁ AGES is powered by a gas extraction unit

* consisting of an exhauster/blower with other encillary components which is instafled at a spitably

located spot in each reglon and provides gas extraction for the under-slab spaces of the group of
buildings located in that region. Buildings 1-4 are included in region 1, bufldings 5-11 are in region 2,
buildings 12-18 are in region: 3, and buildings 19-25 are in region 4. -The under-slab gas extraction
system consists of'a total of 506 vertical gas collection and ﬁ'esh air supply tubes, the branch and main
piping system, a mofsture trap for each building, and the gas extraction urits. The 386 extraction and
120 air sepply tubes wete designed and installed in such a way as to cover the whole under-slab space.
The air supply necessary for operatioﬁ of the VES (mentioned above) is provided by the exhaust air
from the blowers of the AGES.

- Installation and operation of a site-wide surface drainage conirol for elimination of leachate EXposure

at the site of WAC, a drain system to drain the rain water which was emerging as an spring on the rorth
side, anda pond drainage system for draining the water, which will be collected in the north east pond
after each rain or storm, Construction of a drainage channel for control of the runoff flow over the
portion of adjacent property thet is located between the PPAC and the WAC. Construction of a

protection drain adjacerrt to the north drainage ditch to prevent the flow of flood water info the site,

The installation and operation of these systems will fulfill the objectives of the implementation of the
RAWP ,'i.e.; to protect the human health-and the environment at the site from the adverse effects of the
closed Jandfill. The test mns and system evaluatigns performed at this site indicate that the performance
ofthe remediation system not 5n1y meefs, but exceeds the design objectives of remediation profect. The

site is now ready for construction renovalion and rehabitation.

v



RESPQNSE ACTION COMPLETION REPORT

INTRODUCTION

This Response Action Completion Report (RACR) is prepared by Technico Environmental, Inc.,
(TEI) for the site of the Watershend Apariment Complex (WAC), as final component for fulfillment
of the requirements of an application to the Texas Naturdl Resonree Conservation Commission
{(TNRCC), Voluntary .Cl'eanuﬁ Program (VCP), for remedial work and closure under the joint
supervision of the VCP and the Munieipal Solid Waste Division,

The Watessbend Apartment Complex, 2104 Bast Anderson Lane, Austin, Texas, is located on the
east side of Highway 183, approximately 1/4 mile west of the intersection of Highway 290 and
Highway 183, It was corstructed in 1984 on 14.09 acres on the east bank of Little Walut Creek.
It consists of 25 multi-story apartment buildings with a total of 358 apartment wnits and other
ancillary buildings and facflities. The apartment buildings are built with a wood frame on a concrete
slab with post tension reinforeing, .The oxterior walls are constructed with brick and wood siding,
~and the roof is buili with fiberglass composite shingles. The area map, the site sketch, the legal
' description of the property, and some datg and statistics pertaining to this site are presented in

Appendix A.

The WAC was housing approximately 1000 people between 1985 and the suramer of 1992, when
subsequent to the discovery of methane gas within the Lower Explosive Limit inside some of the first
floor apartments, it was evacuated and closed by the State and Municipal authorities due to. health

bazards and safety concerns.
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The site of the WAC has been tﬁe subject of several environmental studies, investigations, and
reports, both before and after c_onsimction, and before and after the evacuation and closure. The first
available study is a master thesis presested to the Faculty of the Graduate Schoo] of the University
of Texas at Austin in 1972, by Thomas P. Clark, titled,” Hydrogeology, Geochemistry, and Public
Health Aspects of Environmental Tmpairment At An Abandoned Land6ll Near Austin, Texas”. This
thesis is a comprehensive study of a 50 acte abandoned landfill, known at that time a5 “Little Walnut
Creek Landfill”. The landfill covered both the east and west banks of Little Walout Creck. Some
excerpts and relevant parts of this thesis, and schematic map of the original landfill were presented
in the Site Investigation Report (SIR) which was submitted 1o TNRCC in 1994,

The history of filling, and setting of this land#ill as presented by Clark, indicate that the 50 acre sfse
was originally operated as a county dump for a period of ten years before it was converted to a
landfill in 1960. The site was operated by the City of Austin until 1968, when it was abandoned.
Although no records were kept by the City about the method and process of filling, Claik
reconstructed a generalized plan based on the extent of revegetation, degree of the observed
decornposition, and other evidences suck as newspapers found in different parts. According to this
plan (presented in Figure 4, Appendix &) the operations were divided into three phases in three

different sections ofthe original site. Section I, wes nsed as a dump ground between the carly 1950’s

- to 1960, The northeast part of thearea designated as Section 11, was operated as a landfill between

1960 and 1966. Section III, which forms a major portion of the present site of the WAC was
operated as a Municipal Landfill for two years between 1966 and 1968, when according fo Clark, it

was abandoned,

Clatk’s report indicated that Section 11l was filled from north to south. A thin layer of Burdit Marl,
a gray to white, nodular, {ine-grained clayey marl which covered the banks of Little Walout Creek
was stripped away, exposing the underlying Dessau Limestone. The refuse was placed directly over

this limestone bedrock and then covered by the stripped marl or the marl excavated from quarries
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to the north and east of SectionII, The details of the geology and the impaired conditions of this
landfill in 1972, as described by Clark, is presented in the above mentioned SIR.

The second report is, “Landfills In The Vicinity Of Austin, Texas”, prepared by Underground
Resource Management, Inc,, for the City of Austin in 1984, This report covers 60 sites, with a very
short description about each individual landfifl, The subject site is referred to in this report as the
“Brinkley-Anderson™ landfill. The objestives of thishrepo'rt were to inspect the different active and
abandoned Jandfili sites in the vicinity of Austin, identify the actual and potential health and safety
hazards associated with each sité, and recommend the necessary and proper mitigating actions or
operating alternatives. This report does not provide any new nformation about the subject site,
The only notable facts are that a leachate sample from the site was collected and analyzed; and the
field visit for sample collection took place on June 1, 1984, when construction of the apartment
complex had already begun, The report states that at that time a part ofthe site had been regarded,
and waste below huilding slabs were removed, and replaced by compacted fill. The part of the report

relevant to the subject site was presented in the SIR,

The third report is titled, “Phase I Bnvirormental Site Assessment of Waters Bend Town Living”,
which was prepared by Earth Assessors of San Antoni'o, for Resolution Trust Corporation in 1991,
This report, which is the first available site evaluation after the construction of the apartments, in
addition to covering the previous studies, and performing lea;ilate_analys:_s, prawded a site-wide soil
gas measurement and investigation,. The soil gas juvestigation showed high concentrations of
methane gas in two areas under the site, and raised the health hazards and safety concerns due 1o the
possibility of methane gas migration into the apartments, and structural safety due to the differential
settlement of the under-slab soil, The section of this report on soil gas investigation is presenfed in
the SIR.

The fourth study for the site was performed in Febroary of 1993, afier the Watersbend Apartments
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were ovacuated and closed in July 1992, by the Texas Department of Health, Texas -Water
Commission, and the City of Austin, due to the immanént health and safety hazards created by the
migration of methage gas into the living areas. This study, performed for the Resolution Trust
Corporation, by Rﬁwaistner—Brytest Consuitants, Inc., reported on testing the air on the first floor
apartments of the buildings, and installation of 26 soil vapor monitoring probes in different areas of
the site for measurement of the soil gas pressure. The report indicated that the positive gas pressure
existed in the landfill mass, that could cause gas migration into the apartments. The presence of
methane gas in the [iving area of some of the apartments (although at low cancen?rations), indicated

that a migration pathway existed. Excerpts of this report was presented in the above mentioned SIR.

In September of 1994, the Rio Vista Apartments, L.L.C. purchased the Watersbend notes and other

. velated security interests held by the Resolution Trust Corporation. In anticipation of this purchase

and the final acquisition of the site, the Rio Vigta Apartments, I..L.C. (RV A}, initiated in the spﬁng

of 1994,- a series of negotiations with the Texas Natural Resource Conservation Commission

(TNRCC), Texas Department of Health (TDH), Travis County, and the City of Austin, to arrange
for remediation, rehabilitation, and rebabitation of the Watersbend Apartmént Corplex with approval

and under the supervision of the above organizations,

The summary of these negotiations and the subsequent activities from the commencement in the

spring of 1994, to August 1996, is presented in Appendix J, of the SIR. A milestone in this process
was the agreement between the TNRCC and the RVA for the RVA to develop a Site-Specific

“Comprehensive Assessment/Remediation Plan” (CARP) for the soil and gas in part of the Brinkiey-

Anderson Landfill, which is the present site of the WAC. This RVA-Proposed CARP was based on,

and modeled afier a CARP which was developed on July 6, 1993, by the TNRCC for the site of
WAC, but was modiﬁed to incorporate the objectives of the CARP, as related to the RVA Scope of
Waork, The CARP was presented to the TNRCC on March 23,1995, and was approved on April 19,

1995. The site was subsequently admitied to the TNRCC’s Volontary Cleanup Pro gram (VCF) for
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the remediation work 1o be performed under the joint supervision of the Municipal Solid Waste
(MSW) and the VCP,

The approved CARP was implemented by Technico Environmental, Inc., on behalf of the RVA. The
implementation of the CARP and the related fuvestigation which was aimed at characterization of the
site. of WAC, cormenced in December 1995, and was complefed in July 1996. The results of the
investigations and site charactetization were reported to the TNRCC, Municipal Solid Waste, and

Voluntary Cleanup Program, by the Site Investigation Report (SIR) submitted on July 22, 1996. The

SIR was epproved by MSW and VCP in August , 1996, and RVA was subsequently “authorized to

proceed with the preparation of the Remedial Action Work Plan (RAWP) detailing the design,
execution plan, and implementation schedule for remediation work at WAC” .

" The site-specific RAWP was submitted to the TNRCC, Mumicipal Solid Waste Division, and the

Voluntary Cleanup Program for their joint review, and was subsequently approved for

implementation. The copies of the letters of approval by the MSW and the VCP dated respectiveibf,
. the November 135, and November 22, 1996 are presented in Appendiz G. The letter of approval from
the MSW, Waste Section, advised TEI “to proceed with the registration of the WAC in accordance
with applicable parts of 30 Tex. Admin. Code Sections 330,951 to 330,963 and the subsequent
implementation of the RAWP. The letter of approval from the VCP emphasized “the importance of
maintaining the cover or cap of the former landfill so as to prevent exposure of the landfill materiz!
to any fiture residents” and to monitor, sample, and analyze any leachate seeps that might “reappear

along the bauks of Walnut Creek within the site property boundary.”

The implementation of the RAWP, and compilation of the Application for Registration cormenced
in early 1997. The Application for Registration was submitted to TNRCC, Municipal Solid Waste
Division, Permit Section in March 1697, and it was approved on May 28, 1997, The TNRCC
assigned a Registration No. MSW-CR 65005 to this Site. A copy ofthe letter of approval of the
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Registration, and assignment of the registration number is presented in Appendix G,

The CARP investigations provided the data and information necessary for a site characterization and

development of a conceptuat 3-dimensional model of the landfill. Based on the landfill gas generation

charactetistics, and the conceptual 3-dimensional model, and considering the architectural, and

practical engineering clements, a Site-Specific Remedial Action Work Plan (SRAWP) was designed

by TEL This SRAWP consisted of the following MAi COmPonents,

3a,

3b.

Design and instellation of ten Semi-Active Ventilation Systems (SAVS) in ten regions of the
WAC site, each consisﬁﬁg of a cluster of wells, venting pipes, and a Venturi-Tube Ejection

System (VES). The rumber of wells in clusters vatied between 6-18 Wells.

Design and installation of an Active Gas Extraction System (AGES) for the under-slab
spaces of dll the buildings on the site. Although the under-stab methane gas survey indicated
that only 10 buildings contained methane gas in thelr under-slab space, dug to the
unpredictability of the methane gas smigration, all the buildings are equipped with an AGES,

The buildings of the site were divided into four groups. An AGES was installed at a proper
location in each region and provides gas extraction for the under-slab spaces of the group of
buildings located in that region. Buildings 1-4 are included in Region 1, buildings 5-11 are
in Region 2, buildings 12-18 i Region 3, and buildings 19-25 in Region 4.

Design and installation of the pond drainage system for draining the water, which was

collected in the north east pond afler each rain or storm,

Design and installation of a drainage system along the northern property boundary.
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3¢, Design and install a retaining wall between buildings 14 and 21 on the east bank ofthe creek.

0 \4. Modifieation of the landscaping and drainage system in the ateas of leachate seepage, to
_ /Eﬁ’/’ eliminate the leachate exposure problem.
The details of installation and operation of these systems are presented in the *Remedial project”
section that follows.

? Q{% wee d \\;—w ‘rla&'\a:\'.\ me}?\mw,, %5%:; cﬁg(?ec{bvs w\/\e,zux
ﬁmﬂsﬁw e 15 Linished.
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REMEDIAL PROJECT

The specific objectives of RAWP were:

13

Design and installation of a site-wide ventilation system for veniing the Landfill Gas (LFG)
generated in the soil and body of the landfill under the site,

Design and installation of a gas extraction system for removal of the LFG migrated to and
accumulated in the nnder-slab space of all buildings.

Design and installation of a site-wide surface drainage control systems, including the adjacent
property and the northeast pond, the north flood protection system, and the east bank retaining
wall.

The remedial project js designed to achieve the above remedml objectives by utilizing the following
systems‘ - .

Site-Wide Ventilation System

The site-wide ventilation system consists of ten Sermi-Active Ventilation Sub-Systems (SAVS)
that were instailed in ten regions of the WAC site. Each SAVS sub-sysiem consists of a cluster
of ventilation wells, venting pipes, and a Ventwri-Fube Ejection Sysiem (VES). The number of
wells in clusters vary between 8-16. The wells are extended from one foot bgl to the depth ofthe
Jandfill with 9-12 feet of screen. The advantage of a VES is that it will facilitate the venting of the
LFG in the soit beneath the site without promoting the infiltration of atmospheric air nto the
landfll, which rmght cause a subsurfice fire,

The SAVS ventilation wells are installed in the parking areas or driveways at a well spacing
distance of approximately 30 fect in the areas with a higher LFG concentration, and a well spacing
distance of 45 feet in the areas of a lower LFG concentralion. These well spacings were calculated
based on the results of the site-wide extraction fests beﬁormed under the CARP. The ventilation
wells were placed at a distance of 30 feet corresponding to a rading of influence of 15 feet (1/4 of

the estimated radius of influence. )
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The ventilation wells are installed in a trench approximately 18 inches wide and 12 inches deep (see
Figure SK-V-2, Appendix B, and the photos in Appendix ). The two inch dianeter wells each
consisting of 9-12 feet of screen and 4-5 feet of casing are installed i an 8 inch diameter bore
hole, with a siticon sand filter pack extending to two feet above the screen. The rest of the hole
is filled with bentonite and concrete. The wellsare connected fo a main pipe installed in the trench
and connected to a vertical vent pipe leading to the VES. The 1e§hnical specification of the

Venturi units which are used in the VES, and the air supply source are presented in Appendix B,

The pipes connecting the wells to the mein pipe and the main pipe connected to the vertical vent,
are slopad at a gradient of 174 to 1/8 inch per foot respectively, to allow the condensation formed
in the pipes to retwen to tht?: wells and prevent hydraulic blocks (see Figure SK-V-3, Appendix B).
The veriicat vent pipes and the VES are installed inside a 30 foot high decorative light post. The
air flow necessary for the operation of the SAVS is supplied by the blower/extraction units (ses
Schematic Figure SA-V-2, Appendix B). The site-wide ventilation systemn consisting of ten
SAVS in ten regions is presented in Figure 8V-V-1, Appendix B, and photos in Appendix H.

The tests performed during the system evalwation showed that the Venturi Bjectibn System
generates a negative pressure, equivalent to 2-3 inches column of water n the main pipe of the
SAVS, This negative pressure is sufficient to effectively assist the ventilation of the methane gas
generated in the soil without causing air internment. During the period of operation, the VES
makes a low decibel homming noise which is not usually distinguishable from: the background
noise. A Flame Arrestor is mstalled at the end of the vertical ventilation exhaust manifold on top
ofthe decorative light post. The VES assembly before installation in concrete foundation of the -

" decorative light post is shown in the photos presented in Appendix H.

The Flame Arrestor is a safely device installed to prevent the reverse motion of the flame through
the ventilation pipe, in case the exlwaust gas is ignited by lightening during a thunder storm.

9
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The conceptual design of the above system is presented in Figure SA-V-2, and the construction
of the trenches, the ayout of the main SAVS pipes, and the area covered by the system are shown
inFigure 8A-V1 in Appendix B. The details of the actual system construetion are presented in the
photographs in Appendix H.

The systern testing, evaluation, and adjustment was performed after ihe installation of the SAVS,
AGES, and the vertical ventilation exhanst menifolds inside the decorative light posts were
completed. The SAVS was adfusted to produce a negative pressure equivalent to two column
inches of watex(2"CW) at the far end of the main ventilation pipe. This was accomplished by

-adjusting the inlet flow of the Venturi Fjection Systern. This draft that is established in the main

ventilation pipe as result of the operation of VES, will help to remove the methane gas generated
iy the body of the landfill, without promoting the air internment, This will eliminate the possibility

of underground fire which is the result of air internmoent due to higher negative ventilation pressure.

The reduction of the soil methane gas level in the body of the landfill as the result of the SAVS

operation was also tested, For this test the methane gas concentration in a series of gas monitoring

wells that are scattered over the site were measured. The gas concentration levels in these wells
m the start of testing (without any prior ventilation) varied between a maximum of 24% by volume

inwell SVW-20 to less than 1% in several wells. The maximmm time of operation of the SAVS

for reduction of gas concentration to less than LEL (approximately 5% by volume) was six hours.

The subsequent testing that was performed i four weeks intervals showed that 4 howr of
operation of the SAVS was more than sufficient to keep the soil gas concentration below the LEL
in the region of the highest soil gas concentration. 1t is evident that prolonged and contimuous
operation of this system for 2 howrs a day will keep the soil gas levels nnder the acceptable
regulatory standards without causing aiv intermnent or over evaporation of the soil moisture, which
is the camse of differential settlement in most landfill sites. The system’s operational protoeol will
be adjusted fnecessary, after the mitial 90 days of system operation.

10
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Site-Wide Active Gas Extraction Sysiem

The site-wide gas extraction system consists of four zonal Active Gas Extraciion Systems (AGES)
which together they cover the under-slab spaces of all the buildings on the site. The under-slab
methane gas survey indicated that only 10-bui1dings contained methane gas in their under-slab
space (see SP-1, Appendix C). However, due to the unpredictability and dynamic nature of the
rethane gas migration, the heafth and safety concems required that all buildings be equipped with
an AGES. This will provide protection against the possibility Iol"a change In gas migrafion or
accunlation pattemns due to a natural cause, or as a result of operation of the BAVS and AGES

units.

‘The buildings of the site were divided into four groups in four zones of the site, An AGES was

. installed at a centrally located spot in each zone and will provide gas extraction for the under-slab
" spaces of the group of buildings located in that zone. Buildings -4 are mcluded in Zone 1,

buildings 5-11 are in Zone 2, buiklings 12-18 are in Zone 3, and buildings 19-25 are in Zone 4
(see Site Plan SP-1, Appendix C).

The under-slab spece of each building, is equipped with 12-36 vertical gas collection /fesh air
supply tubes or wells. The preliminary design of the AGES called fbi' horizontal collection tubes
that would be designed and installed in such a way that they run paralle] along the width of the
under-slab and would cover the whole under-glab space. However, preliminary mfluence tests
showed that the horizon;ral collection tubes would not perform as effectively as vertical short
Iength collection wells, The number of wells in each bulldmg is a function of the size of the vnder-
stab space, and the under-slab LFG concentration in that building,

An extraction well consists of ahole which i drilled through the stab concrete and the under-slab
soil to the depth of 18-24 inches below the shab level. A tube 16-18 inches long, which js

11
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perforated for the last 10-12 inches of length and capped at the bottom is placed in the middle of
the hole and the annulus space around the tube is packed with silicon sand. The top part ofthe
hole in the slab and around the tubs is sealed with concrete, The iop end of the tube is connected
to the gas extraction vmit through the branch piping and the main collection pipe {see Figure SK-
E-2, Appendix C). A Moisture Trap is also installed at the end of each main pipe that comes out
ofeach building, 'The moisture trap Is also equipped with a gate valve and a vacunm gauge for
flow and pressure adjustment (see the sketch in Appendix C),

The operstion of the gas exivaction unit creates a vacuuim, and therefore, applies a negative
pressure on the pas collection tubes in the center of the gas extraction wells resulting in the
movement of the gas fom the wnder-slab space into the extraction wells and gas collection tubes,
and through the AGES piping system to the outside space, This negative pressure will cause all
the LFG collected in the under-slab space to move out. However, the reduction of the pressure
nthe undﬁr~312;b gpace might have a side effect, This pressure drop will cause over-evaporation
of the soil moisture, which will in turn distarb the building-soil-hydrostatic balance. This will result

i differential settlement of the under-slab soil and associated siructurai problems,

To overcome the above mentioned problem, the AGES system was designed fo reduce the
magnitude of the pressure drop in the under-slab space, while providing an effective flow or active
ventilation that will caphure and transport out every molecule of LFG that is migrated into the
under-slab space. To accomplish this task, one out of every three extraction wells is converted to
a fiesh ait supply source by directly convecting the center tube to the outside air. The application
ofthe negative pressure by the g.as extraction unit on the collection tubes of the extraction wells,
will cause the strriospheric air to enter the under-slab space from the zir supply source, and flow

towards the extraction wells (see Figuie SK-E-4, Appendix C), The establishiment of this flow

- pattern. will prevent the LFG from accumulating in the under-slab space, while the soil moisture

extraction problem wilt be reduced drastically, The location of gas extraction and the fresh air

12
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supply tubes are shown in Building Plans presented in Appendix C, The monitoring and
adstment of the under-sJab moistire conditions s addressed in the “Qperation and Maintenance”

section of this report.

The collection tubes of the gas extraction wells are comnected to branch pipes for each building,
which are connected 1o the gas collection mains through a pate valve and a mojsture trap. The
four LFG extraction units in four zones, each consists of an extraction/blower unit, which together
with its moisture trap end electrical and system controls are placed in ean enclosure, The inlet of
the extraction unit is connected to the collection main, while the blower exhaust is connected to
the piping system that is apportioned to the size and number of the SAVS iy each zone, to provide
the air supply for the VES units (see Fgure SK-E-3, Appendix C}. The actual (as built)
arrangement of the gaﬁ extraction system, and cther details of the site-wide LFG extraction system
are presented in Figure SK-E-1, in Appendix C, As presented in this Figure, the gas extraction
wells shown as full circles are connected to the branch pipes, while the air supply tubes are
presented as holiow eircles. The photographs in Appendix ¥ show the main gas extraction and
ventilation piping. A conductive wire is running along these pipes in trenches, This wite will help

to locate these piping and frenches during futwre construction activitics,

The extraction units in Zones 1-4 each incorporate 2 Hoffman Seven Stage Series T Exhauster,
equipped with a 7.5 HP explosion proof electric motor, and featuring gas construction, The
extraction units are mounted on a steel skid frame, and are placed insido an enclosed Jockable

struciure (see photographs in Appendix ).

The extrection system is equipped with a Flame Arrestor at the jnlet to the extraction pump, The
Flame Arrestor is a passive device that prevents the propagation of flame from the unprotected
side (exhavst side) fo the protected side of'the system, e,g., the under-slab gas extraction wells and
the under-slab space. However, in this system the exhaust side of the extraction nnits are

13
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connected to the VES of the SAVS, which are already protected by the Flame Arrestors that are

installed above the VES on top of the decorative light posts. The technical data and specifications

of the gas extraction units and flame arresters are presented in Appendix H.

The photographs of the exiraction units and other components of the system are presented in

. Appendix I,

The system testing, evaluation, and adjustment was performed after the installation of' the SAVS,

 AGES, and the vertical ventilation exhaust manifolds inside the decorative light posts were

completed. The AGES system was adjusted to oi)erate at a negative pressure equivalent to nine
column inches of water(3"CW) at the end of each main collettion pipe (the inlet of each moisture
irap), This was acconiplished by adjusting the inlet flow of the Gas Extraction Pumps. This

negative pressure at the end of the main eollection pipe is the minfmum suction that can produce

‘a liegative pressure of approximately two column inches of water{2"C'W) in the fresh air tubes.

‘This magnitude of negative pressure in fresh air tubes is indicative of establishment of an air flow
regimne in the under-slab space, which is sufficient to carry the methane gas existing in the under-

slab space without effecting the soff moisture content in the underlying strata.

‘The methane gas concentration under the slab of buildings were originally measured during the

CARP m\}estigation by drilling a /4" hole through the slab of each first floor apartment. The holes
were capped by & removable rubber plug. The same holes were utilized for testing the
effectiveness of the AGES. The methane gas was accomulated in the under-slab space for some
times before testing, At the time of'test, the rubber phig was removed and the measurement probe
ofa Landtech GM-500 Gas Detector was inserted in the hole, A rubber washer was sealing the
probe inside the hole, preventing the outside air to enter into the hole during the measurement.
The under-slab methane gas concentrations varied between 63% by volume to O.throughout the

site. The maximum was in Building 18, The holes were capped and sealed by the rubber plig

14
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after the measurement was completed. The AGES foi each zone was set by adjusting the inlet
flow after it was started and reached normal operating condition. The AGES was stopped after
each 2 hour of operation for measurement of the under-slab methane gas concentration. The tests
in Building 18 indicated that the under-slab methane gas concentration dropped rapidly in the first
¥2 hour of operation, and it was 0. after the third % hour, indicating that the system operation at
the rate of 2 hours per day is sufficient to keep the under-slab space fres of methane gos.

However, if the duration of the system operation is divided to several intexvals, t will not only
achieve the main objective of the AGES operation, i.e., 1he extraction of {he methane gas from the -
under-slab space, but it will provide additional advantages, such as minimizing the wear and tear
in the Extraction Pump, reducing the moisture extraction, and dealing with instantaneous surge
in methane gas generation due o the rafn. For this purpose the AGES system is set to operate in
three intervals of 45 minutes during each day {onee every B hours).

The system’s operational protocol will be adjusted if necessary, after the initial 90 days of
operation. The commencement of the systern operation is the approval date of this Cotrective
Action Completion Report. At the end of the first quarter, the resulis of the weekly under-slab
gas concentration measurements, and the site soil gas concentration measurements, will be
compiled and will be reported to TNRCC, V(,P Based on the results of this report, the
operational protocol of the systems will be adjusted if necessary.

Both the daily opezational interval of the system, and the site-wide test and measurement jaterval
{presently once-every week) will be extended or reduced according to the results of the above data

compilation.

The total gas remediation system plan s presented i Appendix .
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Surface Drainage Conirel System

The surface water drainage control has two components in WAC, The first is the control of
scepage and flow of contaminated subsinface water (leachate) in the areas of the site with a level
differential. One example of this was the scepage ofa reddish water that was flowing out ofone
section of landscaping in front of Building 4 over the asphalt driveway. The metal content of this
water was appearent from the reddish color. However, a sample of this water was analyzed for
VOC’s by EPA Method 8240, and the analysis showed that the only VOC contaminant in this
water is Dichlorobenzene at a total concentration 0f'4.3 ppb, The lowest Action Leve] based on

Health Protection Standards in groundwater for Dichlorobenzene (DCE) is for Dichlorobenzene

(1, 4) which isat 75;;%0 (well above the present contéminaﬁon level). The Action Level for other

forms of DCE is much higher, Bvidence of similar seepage was also seen in other parts of the site,

e.g., in front of Buildings 5-8, and 15-18. Although, the VOC contamination of the above

leachate sample was not above the Action Level for the Health Protection Sfandar'd for this
cmﬁpmmd, the seepage and flow of this leachate over the surface of the site was eliminated. This
was done in compliance with the provisions of the CARY 1o prevent the human exposure and
contact with the Iandfill soil or leachate. '

To eliminate the flow of the leachate in other areas of the site, the Jandscape of the site will be
modified and a series of shallow drainage ditches will be constrcted in front of Buildings 5-8,
and 15-18, where the seepage of the Jeachate oceurred in the past. These ditches will be covered
by steel grids to allow the rain water to flow into thess ditche:s before it runs through the soil. The
building gutiers will also be drained into the storm sewer through these ditches where possible,
This part of dramage work, ajthough a part of environmental site remediation, by its very nature
should be perftamed during the Site renovation and reconstruction phase, and is the only part that
is partially done and not fully completed at this time,
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The second component of the surfaee drainage is the prevention of the impingement of the surface
water from the adjacent properties on the body of the landfill vnder the WAC. There are three up
gradient propertles to thenorth, northeast, end east of the site that can impactthe Jandfill, These
properties are: The Promontory Point Apartments (PPAC) on the east, g parcel of land containing
ponds and the paved and asphalt smface along the road in fiont and to the east of the northeast
gate called Center Plaza, and the closed Jandfill to the north of the site.

A large volome of surface drainage water ffom PPAC’s north and northwest parking areas with

& very lerge asphalt and concrete smrfiace, flows along a rather steep gradient to a drainape

charmef that runs on and along the common border of WAC and PPAC. This drainage channe]
was designed to drain into a storage pond on the south side ofthe property and eventuglly drain

into Little Walmut Creek, During the past fow years the drainage channel had become inefficient

i conveying the surface water runoff, The channel bed was blocked with objects, trash, debris,

and vegetation growth, and as a result the storm water runoff would flow Into the ground and

impinge ovet the landfill body, During the period of the irnpiementaﬁon of the CARP and

RAWP, the owners of PPAC, the Insignia Management Group (IMG), were contacted, and

they agreed to reconstruct the channel to manage the surface water runoff from PPAC, The

reconstruction of the channel was completed n Angust 1996, However, n absence of a proper
flow controbhmechanism, during the storm and rain showers, the fast flowing water would wash
the clay Iiner on the side of drainage ditch opposite to the entrance point of the water flow. In
order to cowrect this problem, the MG were advised to put cement blocks on the botfor and side
of drainage ditch opposite to the entrance of the flow. The overall work and improvements of
this surfhce drainage channel was approved by the TNRCC.

The property located on the northeast of the site that extends from the northwest of the PPAC
to the Center Plaza, contains two ponds., The smaller pond that is located adjacent to WAC is

dry at present time, However, before the execution of the approved remedial plan, during the
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rain and storm periods, a large volume of water was collected in this pond, which directly
fopinged upon the Jandfill under the north part of WAC, and after saturating the landfill, it would

- seep out from the west boundary of the site ( the east bank of the creek) as a reddish leachate .

'The ovmers of this property were contacted during the CARP frplementation period. However,
they seemed unwilling/incapable of effectuating any plms to modify their property to sither
prevent the water from being coliected in the pond, or to prevent ihe water impact on the

Jandfill.

Review of the survey plans showed that a small portion of the west side of this pond is actvally
a part of the WAC property (the fence is installed approximately 10 feet inside the WAC
property), Therefors, a dralnage plan was designed and implemented from the WAC property
to drain the water frorm this pond and prevent the impact on the landfill. This plan consisted of
two parts: '

Construction of a conerete storm water inlet structure containing a removable leaf, brush, and
debris screen in the deepest part of the pond (inthe WAC property). This inlet structure is shown
in the photographs in Appendix H.

Installation of an Eight mch underground drain pipe connecting the corerete inlet structure 1o
the site storm sewer system. The installation of this drain systenn will prevent the storm and rain
water from collecting mside the pond and penetrating into the body of the landfill, The details of
thal surface and pond drainage system are -presented in Figure SD-1-1, and the original “Site
Grading & Detention Plan”, in Appendix E, and photographs in Appendix H.

There is a wide street and a lavge paved circular area (Center Plaza) in front of the noxth entrance
ofthe WAC, "This street which extends fomthe north gate of the WAC o the Cross Park Drive,
has a very steep gradient towards the site of the WAC. During the storm and rain pericds, - the
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water that runs over this large sutface enters the WAC site and pert of it flows on the north side
of the property behind the Buildings 25, 24, and part of Building 23. This run-off was flooding
the back porch of thess buiklings during storm and tatn shower, and would impinge on the body
of the landfill along this area, causing a reddish-brown leachate to emerpe from under these
buildings and flow over the snrface of WAC site,

Two French Drain systems wete installed on the north boundary of the site behind and in frons
of the Buildings 25, 24, and 23. ‘These drain systems will prevent the rain water to enter the body
of the landfill to promote methane gas and leachate generation. The effect of the installation of
these drainage systermns is readily observed at the site of WAC, as several leachate flow points
on the eastern bank of the Litile Walnut Creek that were discharging reddish-brown leachate in

- the past, dried out, and no leachate is discharged from these points any more.

i
|

-

The closed Jandfill on the north, which has a higher surface elevation than the WAC site, is -

separated from the WAC by & concrete channel that rims all along the north border of WAC. This
charmel was constructed o j}revent the surface water draining fom that landfill from runming cver
the WAC property. However, it appears that some times during the rain storm the charmel will
not be able to contain end drain all the water. This has occasionally resulted in the overflowing
and flooding of the north part of WAC in the past. The construction of the above mentioned

- dram system will help to alleviate this problem in future,

However, there is a contimuous fow of leachate from the north adjacent landfilk into the above:
channel, which is discharged into the Little Walmyt Creek immediately north of the WAC, The
TNRCC and the City of Austin have been informed about this situation. The owners of this
propeity were contacted by the City of Austin and were encouraged to investigate the problem.
The owners of WAC are ready to cooperate with the owners of the north landfill propexty in
controlling this leachate Qow, and preventing the raw leachate to enter the Creek.
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The surface drainage control system includes seven sections of drain ci_lannels which ate located
in the middle section ofthe Site, in front of apartments 5-8, and 15-18, Although the details of
the design of these sections were provided in the general Site Drainage Plan, the actusl
| construction of these sections should take place simultaneously and in conjunction with the site

and building construction and renovation work,
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Gas Detector and Alarm System

Although the installation and operation of the SAVS {as indicated above) has drastically reduced,
if mot totally eliminated, the possibility of the gas migration into the under-glab spaces, the
installation and operation of the site-wide AGES is shown (as indicated above) to prevent the
accumulztion of the LFG in the inder-slab space of the bl!ﬁdings. The combination of these two
systems will ensure that no methane gas can migrate through the slabs into the apartment
.buﬂdings,

However, as an extra safety measure, and in compliance with the requirements of the approved
CARD; a landfill (methanc) gas detector/alarm will be installed in each of the first floor apartment
units of 21l buildings.

9 The gas detector/alarm selected for this purpose is a GI-21 combustible gas alarm manufactured
by Macurco, Ine. This detector/alarm detects & number of combustible gases such as Natural
(methane gas in the LEG), LP, Propane, Butane, and Gasoline Fumes. The detector/alarm is set
fora détection limit of 25% LEL(Lower Explosive Limit) for methane gas. According te the
marutacturer’s reconmendation, these alarm units wilk be installed in the Tiving ares of the first
floor apartments close to the ceiling,

A technicel brochure of the gas detector/alarm is presented in Appendix F. These gas detector

alars will be installed after the site construction and renovation work is completed.
Site Stractural Integrity

The assessment of the structural Infegrity of the buildings and the site of WAC ag one of the CARP
objectives, has been performed by MGC structural engineering consultants, and Brown Engineers Ine. in
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accordance with the City of Anstin’s ordinances. The Scope of Work recormnmended by the consultants

mehide:

1. Raising and levaling of any slab whose slope exceeds three inches. This will be accomplished by & Time
shurry pressure injeetion, pier placement, and grouting,

2. Repair of the cracks in the foundation slaﬁs and beams. This will be accomplished by injecting epoxy
grout after the leveling is completed. |

3. Provide positive drainage for the foundation of the buildings, where the existing ﬂrainage s inadequate,

4. Rebuild curb/retaining wall between buildings 14 and 21.

5, Comtruﬁt a new retaining wall or reinforce the existing one along walnut creek.

The above activities will be performed vuder supervision of the City of Austin, as part of the site

construction and renovation plan required by the City for the issuance of the occupancy permit for the sfte
of WAC. |
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Operation and Maintenance

The operation and maintenance of the remedial systems installed at the site is easy and
relatively trouble-free. The SAVS consists of a cluster of ventilation wells connected
through the pipes to a vertical ventilation pipe and VBES. The flow of air through the VES
will create a relatively low vacuwm which will assist the motion of the LFG through the soil
and out of ventilation wells, The SAVS and VES have no machinery and contain ﬁo moving
parts, ‘The air supply necessary for the operation of the VES is the extraction air from the
AGES that passes thrc;pgh the VES before exhausting 1o the atmosphere.

The AGES hasan extraction/blowef unit that provides the necessary vacuum for the mofion
of the vnder-slab air/TLEG fow. The only machinery used at the site are the extraction/blower
units, The Hoffinan multi-stage centrifugal exhauster/blowers used in the AGES are

- dependable, quiet, and trouble-free machines. These machines are practically matenance

free, they can be maintained by the site operation manager thai maintains the heaiing/air
conditioning systems. One spare exbauster/blower will be kept at the site to replace any unit
that fails in less thah one hour, The failed unit will be repaired and will be kept as a spate

mit.

‘The site-wide and pond drainage control system also has no moving parts, The pond water -
catch will have a bucket type leaf and debris catch that needs to be removed and cleaned

periodically.

The gas detector/alarm units are also reliable maintenance free units. A power interruption
protection and alternative supply system is under consideration to supplement the units, and

keep them operatic;na] at the time of a power outage.
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Upon completion of the construction and renovation work, when the official commissioning
of the. WAC remedial systems is commenced, a Site Operations and Maintenance Manual
(SOM) will be compiled. The details of operation, periodic inspection, mainienance, and
repair of all systems, as well as the emetrgency procedures, and other environmental safety
issues will be provided in the SOM,

The owners of the WAC will be responsible to train the site operation manager of WAC for

propér operation and maintenance of the remedial systems, and 1o ensure that the cperation

manager has a copy of SOM and a copy Is kept in an accessible place in the WAC office.
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Conclusions

The installation of the SAVS, the AGES, and the site drainage system completes the
execution and implementation of the Response Action Work Plan (RAWP). The primary
objectives of the remediation project, ie, the protection of the human heslth and

environment from the adverse effects of the closed landfill under this site are fully achieved,
The test runs and syster evaluations performed at this site indicate that the petformance of

the remediation system not only meets, but exceeds the design objectives of remediation

project. The site is now ready for construction renovation and rehabitation,

25



Executive Director’s Exhibit #3 —
Use Determination No. 15502



F

Bryan'W. Shaw, Ph.D., Chairman

Carlos Rubinsteft, Commissioner
" Toby Baker, Convrissioner -

Zal Covar, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Prgtecting Texas by Reducing and Preventing Pollution

July 13, 2012

Mr. Donald Grissom
Attorney

Grissom & Thompson, LLP
500 W. 12th St

Austin, Texas 78701

Re:  Notice of Use Determinations
Salado at Walnut Creek Partner, LLC
Watersbend Apartments
2104 Hast Anderson Lane
Augtin (Travis County)
Regulated Entity Number: RN101228682
Customer Reference Number: CN603549452
Application Number: 15502

Dear Mr. Grissom: .

This letter responds to Salado at Walnut Creek Partner, LLC's Application for Use Determination, recetved
June 3, 2011, pursuant to the Texas Commission on Environmental Quality's (TCEQ) Tax Relief for Pollution
Control Property Program for the Watershend Apartments.

The TCEQ has completed the review for applieation #15502 and has determined that certain property
included in the application is not eligible for a Positive Use Determination. The TCEQ has issued a Positive
Use Determination for the eligible property in the application in accordance with Title 30 Texas
Administrative Code (TAC) §17.4 and a Negative Use Determination for the ineligible property in accordance
with §17.4 and §17.6. The justification for the Negative Use Determination is provided below,

The first floors of the buildings de not control, monitor, or prevent air, water, or land pollution,

In order to request an exemption for the eligible property, the attached Use Determindtion Certificate and a
completed Application for Poliution Control Tax Exemption, Form #50-248 (please see www.cpa.state.tx.11s),
must be provided to the chief appraiser of the appropriate appraisal district no later than April 30th of the
applicable tax year, ‘

Please be advised that a Use Defermination may be appeeled by the apph'can‘t.or chief appraiser of the
applicable appraisal district. The appeal must be filed with the TCEQ Chief Clerk within 20 days after the
receipt of this letter in accordance with 30 TAC §17.25,

If you have questions regarding this letter or need further assistance, please contact Ronald Hatlett of the Tax
Relief for Pollition Control Property Program by telephone at (512) 239-6348, by e-mail at

ronald, hatlett@tceq.texas.gov, or write to the Texas Commission on Environmental Quality, Tax Reliaf for
Pollution Control Property Program, MC-110, P.0O. Box 13087, Anstin, Texas 78711-3087.

r

0. Box13087 + Austin, Texas 787113087 + 512-239-1000 + www.lceqslatelz.us

Howis ottr customer service?  wwiv.tceq.toxas.gov/goto/enstomersurvey
printed on recyaled paper




M. Donald Grissom
Page2 -

July 13, 2012 .
Sincerely,

@#M

Chance Goodin, Team Leader
Stationary Source Programs
Adr Quality Division

CG/RE

Enclosure

ce: Chief Appraiser, Travis County Appraisal District, P, O. Box 149012, Ausﬁﬁ, Texas 78714
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£ = TCEQ REGULATORY GUIDANCE

Al

S§ Air Quality Division
~

Pub. No. RG-461e March 2011- DRAFT

Property-Tax Exemptions for
Pollution Control Property

DISCLAIMER

This document is intended to assist those applying for a use determination, pursuant to
Title 30, Texas Administrative Code, Chapter 17 (30 TAC 17). Conforming to these
guidelines should result in applications that meet the regulatory standards required by
the Texas Commission on Environmental Quality (TCEQ). However, the TCEQ will not
in all cases limit its approval of applications to those that correspond with the guidelines
in this document. These draft guidelines are not regulations and should not be taken as
such. Exercise discretion in using this guide; also consider any other relevant
information when developing an application.
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INTRODUCTION

Purpose of Guidelines

These guidelines are intended as guidance for persons seeking a property-tax exemption
for capital expenditures for pollution control property/equipment—meaning a
facility, device, or method for the control of air, water, or land pollution. Under the Texas
Tax Code (TTC), a person or business may obtain an exemption from ad valorem
property taxes for certain property/equipment installed to comply with environmental
laws or rules. This document explains how to determine whether you have
property/equipment that may qualify for a tax exemption and how to apply to the TCEQ
to ultimately obtain the exemption. The document issued by the TCEQ, which authorizes
the tax exemption, is referred to as a use determination.

Legislative Background

On November 2, 1993, Texas voters approved a constitutional amendment exempting
certain pollution control property/equipment from property taxation. This amendment
added Section (8) 1-1 to Article 8 of the Texag Constitution. Legislation to implement the
amendment was approved in House Bill (HB) 1920, 73rd Texas Legislature, 1993. This
legislation added a new TTC, §11.31. The intent of the constitutional amendment was to
ensure that capital expenditures undertaken to comply with environmental rules did not
increase a facility’s property taxes.

The 77th Texas Legislature, 2001, amended TTC, §11.51 to require the TCEQ to adopt
specific standards for evaluating applications and create a formal procedure to allow
applicants or appraisal districts to appeal a final determination.

The 8oth Legislature, 2007, amended TTC, §11.31 by adding three new subsections. The
first change required the TCEQ to adopt a nonexclusive list of property/equipment that
included a list of 18 different categories, i.e., the Expedited Review List that is specified
in 30 TAC 817.17(b). The second change required that the list be reviewed at least once
every three years and established a standard for removing property/equipment from the
list. The third change established a 30-day review period for applications that contain
only property/equipment listed on the Expedited Review List.

The 81st Texas Legislature, Regular Session, 2009, amended TTC, §11.31 by adding two
new sections. New section (g-1) requires that applications containing
property/equipment adopted under TTC, §11.31(k) be reviewed using the methods and
standards adopted under TTC, §11.31(g). New section (n) requires the establishment of a
permanent advisory committee that is charged with advising the commission on the
implementation of TTC, §11.31. In addition, the legislation corrected the agency’s name
in the statute and allowed for electronic appraisal district notifications as required by
TTC, §11.31(d).

On November 18, 2010, the TCEQ adopted changes to 30 TAC Chapter 17 to establish
procedures and mechanisms for obtaining a use determination required to implement
the amendments to TTC, §11.31 by HB 3206 and HB 3544, 81st Texas Legislature,
Regular Session, 2009.
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The legislation established a two-step process for securing an exemption from property
taxes for pollution control property/equipment:

1. A facility must first obtain from the TCEQ a determination that the
property/equipment is used for pollution control. The determination includes
the percentage of property/equipment use that pertains to pollution control.

2, The applicant then submits this use determination to the local appraisal district
to obtain the property tax exemption. The appraisal district will determine the
value of the property/equipment.

ELIGIBILITY AND EXCLUSIONS
Effective Date

To be eligible for a positive use determination, the property/equipment must have been
purchased, acquired, constructed, installed, replaced, or reconstructed after January 1,
1994, to meet or exceed an adopted federal, state, or local environmental law, rule, or
regulation. Property/equipment at the facility prior to that date is not eligible.

Eligible Property/Equipment

Property/equipment that is installed (or is being installed) wholly or partly for pollution
control purposes may be eligible for a positive use determination. The applicant must
show that the property/equipment was installed to meet or exceed an
applicable environmental regulation. For property/equipment used partly for
pollution control, the applicant must perform a cost analysis using the cost analysis
procedure (CAP) specified in 30 TAC §17.17(¢) to determine the percentage of the
qualifying capital.

Pollution control property/equipment that became taxable after January 1, 1994, but for
which no positive use determination has been issued, may be eligible for a positive use
determination. : : :

Following is a list of pbtential eligible property/equipment:

. Dedicated-Purpose Vehicles: Vehicles that are used solely for pollution
control (such as certain vacuum trucks, street sweepers, surface-watering trucks,
and spill-response vehicles) may be eligible for positive use determinations.

. Qualifying Land: Land may be eligible for a positive determination, but only
land acquired after January 1, 1994, that actually contains (1) only pollution
control property/equipment; or (2) property/equipment that is used solely for
pollution control; or (3) property/equipment that was specifically purchased solely
for pollution control. An example of (1): the actual square footage of land that
contains a baghouse or serubber. An example of (2): the land used for a storm
water—or wastewater—containment pond. An example of (3): the purchase of
adjacent land that will be used solely for pollution control.

. Buffer Zones: Property/equipment used solely as a buffer zone may be
eligible only if the buffer zone is specificaily required by an adopted environmental
rule or regulation.

. Used Equipment: Property/equipment purchased from another owner may
be eligible for a positive use determination if it meets the following criteria.
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1. It must have been acquired, constructed, or installed by the new owner after
January 1, 1994.

2. It must be used wholly or partly as pollution control property/equipment.

3. It was not taxable prior to January 1, 1994, by any taxing unit in which the
property/equipment is located.

Excluded Property/Equipment

A person is not entitled to an exemption from taxation under TTC, §11.31 and 30 TAC
§17.6:

. Solely on the basis that the property is used to manufacture or produce a
product or provide a service that prevents, monitors, controls, or reduces air,
water, or land pollution;

. If the property is used, constructed, acquired, or installed wholly to produce a
good or provide a service;

. If the property is not wholly or partly used, constructed, acquired, or installed to
meet or exceed a law, rule, or regulation adopted by any environmental protection
agency of the United States, Texas, or a political subdivision of Texas for the
prevention, monitoring, control, or reduction of air, water, or land pollution; or

. If the environmental benefit is derived from the use or characteristics of the
good or service provided.

For example, a company operates a hazardous waste incinerator and contracts with other
companies to dispose of their hazardous waste for a fee. The incinerator will not be
eligible for a positive use determination since it is considered commercial waste disposal
equipment. However, pollution control equipment, such as baghouses or scrubbers
needed to comply with environmental regulations while operating the unit, would be
eligible. If a company installed and operated an incinerator to dispose of its own waste
and did not accept others’ waste for a fee, the incinerator would be eligible for a positive
use determination.

Property used for residential purposes, or for recreational, park, or scenic uses as defined
by TTC, §23.81, is ineligible for an exemption under TTC, §11.31.

The exemption provided under TTC, §11.31 does not apply to a facility, device, or method
for the control of air, water, or land pollution that was subject to a tax abatement
agreement executed before January 1, 1994 or to a motor vehicle, except for eligible
dedicated-purpose vehicles that are used solely for pollution control.

Length of Use Determination

A use determination is valid as long as the property/equipment:

. is both used for pollution control as described in the application for which the
positive use determination was made; and
. the property/equipment remains under the same owner in which the use

determination was issued.
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TYPES OF APPLICATIONS

The applicant can submit three different tiers, or levels, of applications for a use
determination. If tax relief is sought for pollution control property/equipment in
different tier levels, separate applications must be submitted for each tier level.

Application fee levels were developed with the intent of recovering the costs to
administer the program. Fees are higher for Tiers IT and III because of the greater
administrative costs involved in reviewing applications.

Tier I—Tier I Table Property/Equipment

The Tier I application is for eligible property/equipment that is listed on the Tier I Table
specified in 30 TAC §17.14(a). The Tier I Table enumerates specific property/equipment
that the TCEQ has determined is used for pollution control at a standard use percentage
as listed in the table. Commonly, property/equipment listed on the Tier I Table is used
wholly for pollution control. Tier I applications require a $150 fee.

The applicant is responsible for demonstrating that the property/equipment is used for
pollution control at the standard use percentage listed on the table and was installed to
meet or exceed an applicable environmental regulation.

All items listed on a Tier T application must be located on the Tier I Table or must be
necessary for the installation or operation of property /equipment located on the Tier I
Table. If a piece of property/equipment listed on the Tier I Table is used for a purpose
different than that listed on the table, at a different use percentage than listed on the
table, or the use of the property/equipment generates a marketable product, a Tier ITI
application must be filed.

The Tier I Table is generic and does not specify brand names. The Tier I Table is
reviewed at least once every three years. The Tax Relief Advisory Committee assists in
this review,

Tier II—100% Use, Non-predetermined
Property/Equipment

The Tier IT application is for eligible property/equipment that an applicant believes is
used 100% for pollution control but it is not listed on the Tier I Table, A Tier IT
application may include eligible property/equipment on the Expedited Review List
specified in 30 TAC §17.17(b} only if such property/equipment is used 100% for pollution
control. Tier IT applications require a $1,000 fee.

The applicant is responsible for demonstrating that the property/equipment serves 100%
for pollution control, has no production benefits, and was installed to meet or exceed an
applicable environmental regulation.

Tier III—Partial Use Determinations

The Tier I1I application is for property/equipment that is used partially for pollution
control and that does not correspond exactly to an item on the Tier I Table. The Tier I1I
application is also applicable for eligible property/equipment on the Expedited Review
List specified in 30 TAC §17.17(b) that is used partially for pollution control. Tier ITI
applications require a $2,500 fee.
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The applicant is responsible for demonstrating that the property/equipment is used for
pollution control and was installed to meet or exceed an applicable environmental
regulation,

Tier III property/equipment may offer environmental benefits and improvements to
production, safety, or other processes, including new or modified property/equipment
that has both environmental and production elements. An example is the installation of a
new closed vent systemn used to control a highly reactive volatile organic compound
(HRVOC) emission from a cooling tower. The HRVOC emissions are captured by the new
closed vent system and returned to the production process. Since the captured material
is returned to the production process, the closed vent system is eligible for only a partial
use determination and therefore requires a Tier III application.

If the property/equipment controls pollution and contributes to the manufacturing
process, safety, or other purposes, the application must specify the proportion of the
pollution-control aspect of the property/equipment. The applicant must use the CAP
specified in 30 TAC §17.17(c) to make this partial use determination.

TIER I TABLE AND THE EXPEDITED
REVIEW LIST

The Tier I Table is specified in 30 TAC §17,14(a) and is based on Part A of the former
Equipment and Categories List originally adopted by the TCEQ under TTC, §11.31(g).
The Expedited Review List is specified in 30 TAC §17.17(b) and is based on the categories
of property/equipment listed in TTC, §11.31(k), referred to as the nonexclustve list.

The Tier I Table is a list of property/equipment that the executive director has
determined is used either wholly or partly for pollution control purposes at a standard
use percentage. The items listed are described in generic terms without brand names or
trademarks. If the executive director determines a piece of property/equipment listed on
the Tier I Table is used for a purpose different than that listed on the table, at a different
use percentage than listed on the table, or the use of the property/equipment generates a
marketable product, a Tier III application must be filed.

The commission will review and update the list at least once every three years with the
assistance of the Tax Relief for Pollution Control Property Advisory Committee. An item
may be added only if there is compelling evidence that the item provides pollution
control benefits and a standard use percentage can be calculated. An item may be
removed from the list only if there is compelling evidence that the item does not render
pollution control benefits. Property/equipment used solely for product collection or for
production is not eligible for a positive use determination. Property/equipment used
solely for worker safety or fire protection does not qualify as pollution control.

The Expedited Review List is a modified version of the list of the categories set forth in
TTC, §11.31(K). The list was formerly known as Part B of the Equipment and Categories
List. Property/equipment used solely for product collection or for production is not
eligible for a positive use determination.

If a piece of property/equipment is located on both the Tier I Table and the Expedited
Review List, the applicant must select the listing appropriate for the use of the

property/equipment.
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CALCULATING A PARTIAL USE
DETERMINATION

Partial use determinations must be calculated for all Tier III applications. The applicant
must use the CAP specified in 30 TAC §17.17(¢c) to make the partial use determination.
The purpose of the calculation is to determine the percentage of the property/equipment
that is being used for pollution control.

TTC, §11.31 requires the applicant to supply any information requested by the TCEQ as
needed to make a use determination. Therefore, if an applicant is unable or unwilling to
provide the T'CEQ in a timely manner with the information required by the CAP, then the
TCEQ will issue a negative use determination to the applicant,

Cost Analysis Procedure

Equation 1 is specified in 30 TAC §17.17(c)(1) and is used in the CAP to determine the
creditable partial percentage for property/equipment that is used only in part for
pollution control and is not listed on the Tier I Table, Tf the CAP produces a negative
number or zero, then there is no creditable partial percentage for the
property/equipment and a positive use determination cannot be issued.

Equation t

{{ Production Capacity Factor x Capital Cost New) — Capitol Cost 0ld
— Mgt Present Value of Marketabie Product)f{Capital Cost New} % 100

The variables used in Equation 1 are defined as follows:

Production-Capacity Factor (PCF): A calculated value used to adjust the value of a
partial use determination to reflect the capacity of the original property/equipment or
process. The PCF is calculated as shown in Equation 2 by dividing the eapacity of the
existing property/equipment or process, i.e., Old Property, by the capacity of the new
property/equipment or process, i.e., New Property. The PCF is only used when there is
an increase in preduction capacity.

Equation 2
Produciion Capacity of 8ld Property
Production Capacity of New Property

Production Capacity Factor =

Capital Cost New (CCN): The estimated total capital cost of the property/equipment or
process,

Capital Cost Old (CCO): The cost of comparable property/equipment or process without
the pollution control, Use the following criteria for calculating CCO —

1. If comparable property/ equipment without the pollution control is on the
market in the United States, then an average market price of the most recent
generation of technology must be used.

2. If the conditions in criteria 1 do not apply and the owner is replacing an existing
property/equipment that already has received a positive use determination, the
owner shall use the CCO from the application of the previous use
determination.
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3. If the conditions in criteria 1 and 2 do not apply and the owner is replacing an
existing property/equipment, then the owner shall convert the original cost of
the property/equipment to today's dollars by using a published industry-
specific standard. If the production capacity of the new property/equipment or
process is lower than the production capacity of the old property/equipment or
process, CCO is divided by the PCF to adjust CCO to reflect the same capacity as
CCN.

4. Ifthe conditions in criteria 1, 2, and 3 do not apply, and the owner can obtain
an estimate of the cost to manufacture the alternative property/equipment
without the pollution control, then an average estimated cost to manufacture
the property/equipment must be used. The comparable property/equipment
must be the most recent generation of technology. A copy of the estimate,
including the specific source of the information, must be provided with the
worksheet that is required to be attached to the Tier IIT application.

Net Present Value of Marketable Product (NPVMP) ~The net present value of the
marketable product recovered for the expected lifetime of the property is calculated
using Equation 3 as specified in 30 TAC §17.17(c)(2).

Equation 3

t=1

The variables used in Equation 3 are defined as follows:
Marketable Product Value (MPV) — The MPV may be calculated two ways.

1. The average retail value of the product produced by the property/equipment for
the current one year period. If the price varies from state to state, the applicant
must calculate an average and explain how the figures were determined.

Note: The rule specifies in Figure: 30 TAC §17.17(c)(2) that “the most recent
three-year average price of the material as sold on the open market should be
used in the calceulation.” However, this statement is no longer applicable due to
the recent revisions to 30 TAC §17.17 and it will be addressed in a future
rulemaking.

2. If the material is used as an intermediate material in a production process, then
the value assigned to the material for internal accounting purposes may be
used. It is the responsibility of the applicant to show that the assigned value is
comparable to the value assigned by other similar producers of the product.

Marketable product includes, but is not limited to, anything recovered or produced using
the pollution control property/equipment and sold, traded, accumulated for later use, or
used in a manufacturing process (including at a different facility). Marketable product
does not include any emission credits or emission allowances that result from
installation of the pollution control.

Production Cost (PC) — The costs directly attributed to the production of the product,
including raw materials, storage, transportation, and personnel, but excluding non-cash
costs, such as overhead and depreciation.

n — The estimated useful life in years of the property/equipment that is being evaluated
for a use determination.
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Interest Rate — 10%

t — The sequential number for time in years 1 —x of n, The numerical value for ¢t is used in
Equation 3 as the value of the exponent for the denominator and only as an identifier of
the calculation sequence in the numerator, For example, where n is 6 years, ¢ =1 in year
one, =2 in year two, t=3 in year three, and so on in sequence, up to year six. The values
for MPV and PCin each calculation should equate to those values estimated for year one,
year two, year three and so on in sequence, up to year six. The NPVMP would be the sum
of all six caleulations.

Example: Cost Analysis Procedure

Type of Property/Equipment: Dust Collection System

Analysis: As aresult of an increase in production capacity, a facility installs a larger dust
collection system. The material collected is considered to be a co-product and is sold to
another owner. The previous dust collection system received a positive use
determination in 2002.

Costs related to this project are:

Capital Cost New = $20,000,000
Capital Cost Old = $5,000,000
Production Capacity Old = 100 tons per year
Production Capacity New = 150 tons per year
Co-Product Value: Per Year = $100,000
Co-Product Production Costs Per Year = $50,000
Useful Life = 10 years
Interest Rate = 10%
Marketable Product Value = $50,000 per year
Production Capacity Factor = 67%
Net Present Value of Marketable Product = $307,228
Figare 1
{67 » 20,000,000 — 5,000,000 — 307,228
20,000,000

Therefore, using the equation specified in the CAP as shown in Figure 1, 40% of the
capital cost of the new dust collection system would be eligible for a partial use
determination.

STEPS FOR OBTAINING A USE
DETERMINATION

The following steps explain how to apply for a use determination and how the TCEQ
processes the application.

= 0440 = 485

CAP Eguation =

1. Applicant acquires, installs, replaces, or construets property/equipment after
January 1, 1994,
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2, Applicant obtains a use determination application and guidance document from
the TCEQ,

htip://www, tceq.state.tx.us/implementation/air/taxrelief

3. Applicant prepares application for use determination and submits the original
signed application and a complete copy to the TCEQ with the appropriate fee.

4. The TCEQ conducts an administrative review to ensure that all required items
are included.

If the application is incomplete, the TCEQ will notify the applicant who then has
30 calendar days to submit a revised application.

5. The TCEQ notifies the applicant and the appropriate appraisal district that an
application has been filed,

The TCEQ also sends the copy of the application to the Chief Appraiser.
6. The TCEQ conducts the technical review,

If the application is not technically complete, the TCEQ will notify the applicant
who then has 30 days to submit a revised application.

7. The TCEQ issues a use determination and notifies the applicant and the
appraisal district of the use determination.

8. The applicant submits a tax-exemption form and the positive use determination
to the appraisal district.

COMPLETING AN APPLICATION

Confidential Material

The TCEQ recommends that the applicant not submit confidential information as part
of the use determination application. If doing so cannot be avoided, a general description
in non-confidential terms should be included on the application, along with a document
containing the confidential information as an attachment. Each page of the confidential
information should be conspicuously marked CONFIDENTIAL.

Please note that all information submitted to the TCEQ is subject to the Texas Public
Information Act as codified in Chapter 552 of the Texas Government Code. The Texas
Office of the Attorney General (OAG) is responsible for determining whether proprietary
information, i.e., confidential business information, submitted to the TCEQ must be
released upon public request. Additional information on this subject is available from the

OAG’s Open Records Division at https://www.oag.state.tx,us/open/.

Common Application Mistakes

. Citing the Wrong Regulation or Rule

Property/equipment must have been installed in order to meet or exceed an
environmental rule or regulation adopted by a federal regulatory agency, the
State of Texas, or a local political subdivision of Texas.

The citation must be to a specific subsection of the regulation that is being met
by the installation of the pollution control property/equipment. Local
regulations are only valid if they have been adopted as part of the political
subdivision’s environmental code.
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Primary links to federal and state environmental rules and regulations:
» Title 40 Code of Federal Regulations (40 CFR)
o 230TAC

Inadequate Description

The description of the property/equipment provided in the application must, at
a minimum, include all of the following information:

1. The name of the property/equipment;
2, A detailed description of the location of the property/equipment; and

3. An explanation of specifically how the property/equipment is used for
pollution control,

Timing Deadline

If the applicant desires to apply for a use determination for a specific tax year,
the application must be postmarked no later than January 31 of the same tax
year.

Multiple Preojects at One Site

A separate application must be submitted for each unit of pollution control
property/equipment or each group of integrated units installed for a common
purpose at a facility.

Example 1: A facility installs a new dust collector and secondary
containment around storage tanks and replaces a gas-fired internal
combustion motor in gas-compression service with an electric motor.
Consideration of all three pieces of pollution control property/equipment
would require three applications.

Example 2: A facility installs a new scrubber and a flare. A vent stream is
first sent to the scrubber where a toxic substance is removed. The vent stream
is then sent to the flare. This process should be considered one project or
integrated unit and could be considered with one application.

Example 3: A facility undertakes a project to eliminate fugitive emissions.
The project involves replacement of pump seals, elimination of threaded pipe
joints, installation of a collection system that will collect releases from
pressure safety valves, and replacement of an existing flare that is unrelated
to the fugitive emissions project. This project would require separate
applications for the fugitive-emissions and the replacement flare.

Eligible Property Must Have Capital Expenditures Incurred

Positive use determinations will not be issued prospectively. Upon request, the
TCEQ will review proposed future projects or purchases and issue a letter
stating which specific equipment or parts of a project may be eligible for a
positive use determination at the time of construction or purchase. To receive a
positive use determination, the requester will need to submit an application
during or after the year that the property would first become taxable.

Applications Submitted Without Fee Payment

As specified in 30 TAC §17.10(a), the appropriate fee must be submitted with
each application. An applicant, whose application is not accompanied with the
proper fee payment or a receipt showing the completion of an electronic

12
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payment, will receive a deficiency letter by mail. An application will not be
considered administratively complete until the proper fee is received.

Special Conditions

Additional guidance for certain special conditions, e.g., policy decisions regarding unique
property/equipment applications, is available on the following TCEQ Relief for Pollution
Control Property Program Web page:
hitp://www.tceq.state.tx.us/implementation/air/taxrelief/specialconditions.html

APPLICATION FILING

Send the completed application and the appropriate fee along with a complete copy of
the application to:

U.S. Mail Physical Address
Caghier’s Office, MC 214 Cashier’s Office, MC 214
Tax Relief Program Building A

TCEQ TCEQ

PO Box 13088 12100 Park 35 Circle
Austin TX 78711-3088 Austin TX 78753

Each completed application must include a signature page with an original signature.
The copy must be complete and marked Appraisal-District Copy.

APPLICATION REVIEW

Applications are first received by the TCEQ’s Cashier’s Office for fee collection and are
then forwarded to the TCEQ’s Tax Relief program area for processing and review,

Administrative Review

The TCEQ will determine if an application is administratively complete—that is, all of the
required fields on the application form have an entry—and whether the proper fee has
been paid within a reasonable time after receipt of the application. If any required fields
are left blank or incomplete, if the proper fee has not been included, or if the owner of
the property/equipment has an outstanding balance with the TCEQ, the agency will
return the application along with a notice of deficiency (NOD) specifying the information
or payment needed. The applicant then has 30 days from receipt of the NOD to submit
the revised application. Failure to respond in the allotted time will result in the agency
terminating its review and the applicant’s forfeiture of any fee.

Once the TCEQ has declared an application administratively complete, it will mail the
applicant and the appraisal district a notice that the application is under technical review
and provide the copy of the application to the appropriate appraisal district.

Delinquent Fee Protocol

In accordance with the TCEQ’s Delinquent Fee Protocol, the agency will not consider
applications administratively complete until all delinquent fees the owner of the
property/equipment owes to the TCEQ are paid.
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Additional information about the Delinquent Fee Protocol is available on the following

TCEQ Web page: http://www.tceq.texas.gov/agency/delin/index.html.
Technical Review

A detailed technical review of the application is completed. For Tier I, II, and TIT
applications not containing property located on the Expedited Review List, the TCEQ has
60 days from the date it declares an application administratively complete to request
additional technical information. The TCEQ must complete its review of applications
containing property located on the Expedited Review List within 30 days of receipt of a
complete application, provided that there are no technical deficiencies.

The 30-day and 60-day clocks are stopped if a technical NOD is sent. The clock restarts
after an appropriate response to the technical NOD is received. If an application is
deficient, it will be returned to the applicant who has 30 calendar days from receipt to
address the deficiencies and provide a revised application.

Use Determination

Once the TCEQ has completed its technical review, it will furnish the applicant with a use
determination letter (negative or positive) and a use determination certificate, if positive.
A copy of the use determination is mailed to the Chief Appraiser of the appropriate
appraisal district. If the review results in a negative determination, the reasoning is
explained in the letter. By statute, the executive director may not determine that the
property/equipment is poltution control unless it meets the standards of Chapter 17.

Obtaining the Tax Exemption

If the use determination is positive, the applicant must then submit the use
determinalion, along with the appropriate exemption-request form obtained from the
appraisal district, te the appraisal district to receive the tax exemption. If the use
determination is negative, the applicant and the chief appraiser will be notified of the
reason(s) for the denial. The appraisal districts have a filing deadline for exemption
requests by April 30 for each tax year. Chief appraisers have the authority to disallow
exemption requests that are not filed by this deadline. The TCEQ provides notice to the
appraisal district when an application for a use determination is filed and when a final
determination is issued. However, it is the responsibility of the applicant to submit the
exemption request to the appraisal district to obtain the tax exemption.

APPEALS PROCESS

A use determination may be appealed by the applicant or the Chief Appraiser of the
appraisal district. A written appeal request must be received by the TCEQ Chief Clerk
within 20 days after receipt of the use determination letter. The use determination is
presumed to have been received on the third working day after it was mailed.

The appeal request must contain the following information:

1. Name, address, and daytime phone number of the person requesting the appeal.
(Fax number and e-mail addresses are requested but not required.)

2. Name and address of the applicant and the Chief Appraiser of the appraisal
district.
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3. Application number assigned by the TCEQ and a copy of the negative use
determination letter or the positive use determination letter and certificate.

4. Description of what is being appealed.
5. Explanation of the basis for the appeal.

Upon receipt of the appeal, the TCEQ's chief clerk will forward a copy to the executive
director and the TCEQ's general counsel, The general counsel will develop the briefing
schedule and set the agenda date. The chief clerk will mail a copy of the appeal to
whichever party did not request the appeal.

Tax Relief program personnel or the Office of the General Counsel will contact the
applicant and the appraiser to discuss the appeal. Both parties will be offered the
opportunity to participate in alternative dispute resolution.

The applicant and the chief appraiser may testify at the commission meeting. The
commission may either deny the appeal or remand the matter to the executive director.
If remanded, the executive director will conduct a new technical review and issue a new
use determination. The new determination may then be appealed using the same
procedures as for the initial appeal.

To contact the Office of the Chief Clerk:

U.S. Mail Address Physical Address
Office of the Chief Clerk, MC 105 Office of the Chief Clerk, MC 105
TCEQ Building F
PO Box 13087 TCEQ
Austin TX 78711-3087 12100 Park 35 Circle
Austin TX 78753

Fox: 512-239-3311

OBTAINING PROGRAM DOCUMENTS

Current copies of the Use Determination for Pollution Control Property Application,
Form TCEQ-00611, instructions for completing the application form, and this TCEQ
regulatory guidance document may be obtained from the following TCEQ Web page:
://www . tceq.texas.gov/implementation/air /taxrelief.

CONTACTING THE TAX RELIEF
PROGRAM

Questions relating to the Tax Relief program can be sent to:

U.S, Mail Address Physical Address

Tax Relief Program, MC 110 Tax Relief Program, MC 110

TCEQ Building F

PO Box 13087 TCEQ _

Austin TX 78711-3087 12100 Park 35 Circle
Austin TX 78753

E-mail: Ixrelief@tceq,state.tx.us
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Telephone: 512-239-46900
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TAX RELIEF FOR POLLUTION CONTROL PROPERTY: TECHNICAL REVIEW DOCUMENT

Reviewed By:  GEM App.No.:  08-10188 Review Start Date: 3/9/2007

Company Name; WELLS FARGO BANK WMINN NH TRUSTEE
Facllity Name:  SALADO @ WALNUT CREEK APARTMENTS:

TIER LEVEL .
What Tler Is this application? The application was flled as a Tier | application.

The property contalned in this application Is on the PEL and would be considered as Tier ).

RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
The rule listed in the application is:
30 TAC 330 SUBCHAPTER T

This rule establishes requirements for reuse of land over municipal solid waste landfills.

PDESCRIPTION OF PROPERTY
Description: ls an adequate description and purpose of the property provided? Does 1t list the anticipated
environmental benefiis? Are sketchas and flow dizgrams provided If néeded?

The property Is described as:

Resl Estate: 594,208 sq ft used for liners and cover system for landfill, slurry walls, and surface impoundments.
Site contalns 2 stormwater retention ponds size 1,244 sq, ft. and 85,586 sq, ft. Property: Continuous emisslon
monltors: liners over jandflll tc restrict escape of wastes; semi-active gas exiraction system for fugltive methane;
methane monitoring & control equipment; two stormwater containment ponds; sloping of concrete surfaces for
leachate collection and removat; landslll final cover system; groundwater monitoring wells; fuglive emissions
containment structures; and bullding for active gas extraction system. :

The description Is adequate.

DECISION FLOWCHART

Mark the appropriate boxes: Box 3 Y Box5Y Box6Y RBox 8 Box 10

Reason this box was chosen: _ .
The property Is required by regutation and It provides an envirenmental benefit. Yes answers for boxes 3 & &, SBince

the property is on the predetermined equipment list K leaves the DFC athox 7.

TIER IH-APPLICATIONS _
DId the applicant use the CAP? Recaicuiate the CAP. Does your caloulation agree with the applicants?

Mot applicabla,
PROPERTY CATEGORIES AND COSTS,

Is the table completed correctly? Has the applicant certifled that all listed property became taxable for the first ime
after January 1, 19947 Is all information necessary for conducting the technical review included.

-Yes.

TECHNICGAL REVIEW '
Is the application technically completa? if the answer ls no, what is missing? Provide the language used in _the NOD

letter, If yes then develop the use determination language.

Technically cornplete when received: N

15t NOD: This application claims a property tax exsmption for essentially all of the paved areas on the site. The PEL
number M-8 Is intended primarily for Industrial faclities where dust control of plant roads is specifically required,
This is an apartment project that would pave all of the roadways and parking areas for use by the tenants
regardless of any environmental requirements. This paving was performed primarily for business reasons - not for
dust control. Also, most parking areas in commercial developments are sloped to promote runoff, but this does not
qualify it for a 100% tax exempticn as environmental paving. You may wish to submit a Tier 11l partial dstermination



application, if you believe that a portion of tha praoject can be justifisd. This will require an addiflonal fee of $2350,
The other items contalnad in the application appear to qualify under Tler | determination.

2ndNOD:Your deflclency responss removed the environmental paving from the property list, However, you have
changed the land areia being claimed from 393,760 sf to 584,208 sf, In checking the plot plan, I appears that the
total area of the property Is cnly in the range of 350,000 to 400,000 sf. How have you come up with a figure of
nearly 800,000 sf7 Furthermore, you need to Justify clalming the entire property as pollution cortrot when it is belng
used for commerclal development? The system of liners, barriers, excavations, ponds, etc. are being claimed for
the entire proparty area. Sincs this is a commercial property develepment, there is no way that the entire property
can ba claimed as being used for pollutlon control.

NOD RESPONSE

15t NOD: Recelved updated property list, buf thers wers still several questionable items. Environmental paving was
removed, but the land acreage claimed Increased from 393,750 sf to 594,208 sf,

2ndNOD:The consultant provided a property tax information sheet that stated the total land area as 584,208 s,
There was no response to the Issue of jusiifying why the entire land value is being claimed as pollution control

property. .

Full Rroperty Description;

A closed landfill site has been devsloped as a commersial apartment complex. The property includes the land area
for the entire development site and land occupied by two stormwater refention ponds. Property improvments
Include continuous emisslon monitors hardwired into each apartment, liners over landfill to restrict escaps of
wastes and leachate; semi-active gas extraction system to capture fugitive methane emissicns from decomposing
materials; methane monitoring & control equipment to warn occupants of gas leaks; two stormwater containment
ponds; sloping of concrete surfaces for leachate collection and removat; landfill final cover system; groundwater
monitoring wells; fugitive emissions contalnment structures; and building for active gas extraction system.

DETERMINATION
Provide the reason for your determination,

The original application stated the land area as 393,750 sf. The response to the first NOD Increased that ares to
594,208 sf. This constitutes the entire land area of the property, There was no explanation as to why the claimad
land area was increased. Also, there was no response to the request to justify why the entire land area should be
cansidered to be poliution control property when the land Is belng used as a commerclal development. Therefere
the land. value will be given a negative determination. The remaining property items wete dedicated to complying
with TAC poliution control requirements for development of land over a closed fandfil and will be given a positive
determination. The individual property items are covered by various ltems on the PEL.

Provide the language for the final determination.

A positive use delermination for 100% of the two stormwater retention pands real estate (1,224 sf++ 65,586 sf),
continuous ermission monifors; liners over landflll; seml-active gas extraction system; methane monitoring & contro
equipment; two stormwater containment ponds; sloping of concrete surfaces for legchate collection and removal;
lendfill final cover system; groundwater monltoring wells; fugltlve emissions conlainment structures; and bullding for
active gas extraction system. A negative determination for the 594,208 sq. ft, of real estate which is belng used to
house a commercial apartment complex,
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY '
APPLICATION FOR USE DETERMINATION
FOR POLLUTION CONTROL PROPERTY

The Texas Commission on Environmental Quality has the responsibility to determine whether a property is a pollution
control property. A person or political subdivision seeking a use determination for poltution control property must comyplete
the attached application or use a copy ot similar reproduction, For pssistance in completing this form refer to the TCEQ

' guidelines document, Property Tax Exemptions for Polhution Cowtrol Property, as well as 30 TAC 17, rules governing this
program. For additional assistance please contact the TCEQ Tax Relief for Pollution Control Property Programat 5 12/239-
6348. The application should be completed and mailed, with the appropriate fee, to: TCEQ MC-214, Cashiers Office, PO

Box 13088, Austin, TX, 78711-3088,

1. GENERAL INFORMATION
A. What is the type of ownership of this facility?

X Corporation [] Sole Proprietor
7] Partnership [] Utility i
|| Limited Partnetship [} Other W
B. Size of Company: Number of Employees chg P
[] 14099 o BN
[7] 100 to 499 o
] 500t0999 Wi
|1 1,000 to 1,999 : ¥

o1

2,000 or more
. Business Description: CLOSED & REMEDIATED LANDFILL

2. 'TYPE QF APPLICATION
A. X Tier I $150 Application Fee.
B. [ Tier XI $1,000 Application Fee.

C. | Tier T $2.500 Application Fee.
NOTE: Enclose a check or money order to the TCEQ along with the application to cover the required fee,

3. NAME OF APPLICANT
A. Company Name: WELLS FARGO BANK, MINNESOTA N H TRUSTEE.,

ATTN CORPORATE TRT ADMIN CMBS
B. Mailing Address; 11000 BROKEN LAND PARKWAY
C. City, State, ZIP: COLUMBIA, MD, 21044-3541

4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of Pacility or Unit: SALADO AT WALNUT CREEK APARTMENTS
B. Type of Mfg. Process or Service: CLOSED & REMDIATED LANDFILL
C. Street Address: 2104 E ANDERSON LANE
D. City, State, ZIP: AUSTIN, TEXAS, 78752
E. Tracking Number Assigned by Applicant: 009

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OWVER PROPERTY
A. Name of Appraisal District; TRAVIS GOUNTY
B. Appraisal District Account Number: 525921

0b-\0 155
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6. CONTACT NAME (must be provided)

A. Company/Organization Name: WATERLOO ENVIRONMENTAL CONSULTING
B. Name of Individual to Contract: LAUREN E. BRECHTEL & RYAN H. GRISSOM
C. Mailing Address: PO BOX 607

D City, State, ZIP: MCDADE, TEXAS, 78630

E. Telephone number and fax number: (PHONE) 512-304-8003, (FAX) 512-273-2141
F. E-Mail address (if available): CONSULTING@WATERLOOEC,.COM

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

For each of the pollution control properties listed on this application, select the type of medium or
media (air, water, waste) for which the property or device is required. Use the second column to
cite the specific environmental rule, regulation, and/or law that is being met or exceeded by the
installation of this property. The citation should be specific and should include the section and/or
subsection of the rule, regulation, and/or law, Do not list permit mumbers or registration numbers
in this table. If the property or equipment was installed or constructed in response to an agreed
order, do not list the order — list the rule, regulation, or the law that requires the installation or
construction of the property.

MEDIUM RULE/REGULATION/LAW
Adr

‘Water ' REFER TO EXHIBIT A
Waste

8. DESCRIPTION OF PROPERTY (Cemplete for all applications)

Provide a description and purpose of the property for which this application is being filed, This
description must include the anticipated environmental benefits for the prevention, monitoring,
control, or reduction of air, water, or land pollution that will be realized by the installation of the
property, Do not simply repeat the description from the predetermined equipment list. Instead
describe the property and how it will be used at your faecility. Include sketches of the equipment
and flow diagrams of the processes where appropriate,

Land: If a use determination is being requested for land, provide a legal description and an
accurate drawing of the property in question, Only that land which was purchased after January 1,
1994, and which is actually used for pollution conirol purposes or that houses pollution control
property is eligible for a positive use determination.

9. DECISION FLOWCHART

10.

Each piece of equipment or process change must be processed through the Decigion Flow Chart.
Each item of property listed on the application must result in a yes answer to boxes 3 and 5, Use
the table in section 11 to document which box (7, 9 or 10) was the final destination of cach piece
of equipment, Instructions for completing this section are located in the instruction section of this
document.

PARTIAL PERCENTAGE CALCULTIONS

This section is to be completed only for Tier 11l applications. Process changes or construction of
new process equipment that results in pollution control may result in a partial determination, On
one or mote separate sheet of paper, explain how the partial percentage was determined using the
Cost Analysis Procedure that is described in the attached Instructions for Completing Application
Form. Include financial data that demonstrates how thiy percentage was calculated. Provide ag
detailed information as possible, since the information provided will be used by the TCEQ to

Page 2 of 3



11.

12.

13.

14,

evaluate the use percentage requested in the application. Attach sketches and/or flow diagrams
showing the property and its function. Examples of partial determination are shown in Appendix C

.of the technical guidelines document.

PROPERTY CATEGORIES AND COSTS

Tdentify the category and the estimated purchase cost of the property listed in Section 8. List each
conirol device or system for which & use determination is being songht. If the application s for
property that is listed on the predetermined equipment list, list the appropriate item numbet(s) in
the PEL column. Place an “N* in the second column to certify that the property was not taxable on
or before January 1, 1994, Failure to answer this question for each piece of property will resuit in
the issuance of a notice of deficiency letter and the possible rejection of the application., List which
box (7, 9, or 10), was the final destination of each picce of property. List the estimated or actual
purchase cost of the property. If the property is not wholly used for the purpose of pollution
control, list the estimated petcentage of pollution control caleulated using the Partial
Determination Cost Analysis Procedure.

Property Property Taxable | Decision PEL Estimated | Partial
on or before Flow Chart Number | Purchase ! Perceniage |
1/01/94 Box Cost
1 7,9, 0r 18
Land
Property REYER TO EXHIBIT A
Totals

EMISSYON REDUCTION INCENTIVE GRANT
Will an application for an Emission Reduction Incentive Grant be filed for this property/project:

[7] Yes No
APPLICATION DEFICIENCIES

After an initial teview of the application, the TCEQ may determine that the information provided
with the application is not sufficient to make a use determination. The TCEQ may send a notice of
defictency, requesting additional information that must be provided within 30 days of the written
notice,

FORMAL REQUEST FOR SIGNATURE

By signing the application, you certify that the information is trye to the best of your knowledge

and belief. |

NAME; LAUREN BRECHTEY. ViZiesc; [ Moo KolBr’—DATE: //84/07
R R at TB: pefe

NAME: RYAN GRISSOM (/b/ﬁ% DA vl

TITLE; ENVIRONMENTAL CONSULTANTS

COMPANY: WATERLOO ENVIRONMENTAI, CONSULTING

Under Texas Penal Code, Section 37.10, if you make a false statoment on this application, you
could receive a jail term of up to one year and a fine up to $2,000, or a prison term of two to 10
years and a fine of up to $5,000.
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WATERLOO ENVIRONMENTAL CONSULTING
. EXHIBIT A - SITE INSPECTION FORM: (49

Date: Store Name:
12/14/06 SALADO AT WALNUT CREEK APARTMENTS
Address: County:
'} 2104 E ANDERSON LANE, AUSTIN, TEXAS, 78752 TRAVIS
T.RELEVANT RULE,
t REGULATION, OR 8. DPESCRIPTION OF PROPERTY 11. PROPERTY CATEGORIES AND COSTS
STATUTORY PROVISION
Rules, Droperty | DCSIOR | pEr | Estimated | Partial
Medium Regnlations or | Description Purpose 4 o Numb | Purchase Percent
Taw orbefore | Chezrt Box or Cost _age
1-1-94 7, 90010
REAL ESTATE TO BE EXEMPT . _
393,750 Ft* consists of 2 system of comcrets paving
. Section 26.177 . 1 Paving sitewide covering land, roadways and under structures
ﬂwﬂw%mumu of the Texas muﬁwnmﬁ P mw»wvmﬁbm that is sloped to conirol and direct stormwater runoff to No 7 M-8 $645,750 100%
Water Code onsite stormwarter drains. The land is appraised at
$1,6435/F¢,
Section 26.177 . Site contains two stormwater confainment retention
Stormwater Containment . . N
of the Texzas | pondsused to collect Hgnids released from the gite. . : o o
Wastewater Water Code %&Mﬁﬁ%o nd) The land is appraised at $1.6435/F. HNo 7 W-65 5109568 100%
: SIZES: 1,224 f" + 65,586 f*
PROPERYTY IMPROVEMENTS TO BE EXEMPT ‘
TCEQ VCP Contimuous Emission Continuous VOC emission moniiors are hardwired into
Afr 30TAC 330 Momitors each mdividual apartment and constructed so that they No 7 A-32 $32,060 | 100%
Subchapter T may not be tumed offl
Piping, puwmps and fans associated with the capture and
. TCBQVCP | VaporLiguidRecovery | qooie B 8 e e Acive Ces oo
Alr mwuﬁ,wmnw@ww. Eﬁwwﬁ wwwumnm&ﬁ Extraction System (SAVS) consists of 108 on site No 7 AS2 | 8276,000~7 100%
2 HISS wells venting wethane gas through lamp posts to an
elevated, safe area.
. Section 26,177 - . 393,750 Ft of concrete improvement is sloped over the
WNMNWHNEP of the Texas mAﬁON oquHMMWWWMMm lamd to contain and direct stormwater rnoff o an No 7 M-8 51,032,570 | 100%
Water Code onsite starmwater drain. Concrete charge $2 63/FF.
TCEQVCP S Algrms, indicators, comrellers and sinergency
Londiwaid | 3gyac s | Monitoring and Control | gonroyors o warm ocoupants of a metbane motoring | No 7 S4 | $74,0007 | 100%
Subchapter T Equipm system power ontage,
LandWatmr | 3DTAG 330 Secondary Containment | S CONBIIS fwo stormwaier containment refention No 7 S6 | 46,0007 | 100%
ponds used to coHect liquids released from the site. i
Subchapter T
TCEQ VCP . A system of sloping concrete surfaces (including .
Land/Water 30TAC 330 ﬁwm%ﬂﬂﬂ%ﬂo%%ﬂmﬁ@ drains, snmps and piping) for the purpose of preventing No 7 S-8 $47,250 | 100%
Subchapter T Y leachate through the collecting stormwater. )
1/24/2007 Page 1 of 2
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A sitewide system of materials introduced into the
TCEQVCP . ground to provide structuie and prevent differential
Land/Water 30TAC 330 Final Oﬂmwm\maﬁm for setilement due to decomposition of landfill materials in No 7 5-10 $650,000v71 100%
Subchapter T order to prevent infiltration of stormwater dus to loss :
of integrity of the final concrete cover system,
30TAC Gromdwater Monitoring | A system of groundwater weils used to moniior .
| LandiWater | 55200 oy Wells and Systeme | erosndupater. No 7 $-12 $27,000 7| 160%
TCEQ VCP . L . . .
Slumry Walls/Barrier A pollution control method using a barrier to minfmize
| Land/Water 30TAC 330 onee 58 ) No 7 S-15 | $130,000 | 100%
Subchapter T Walls lateral migration of pollutants i soils and groundwater.
Structures nsed to contain, for monitoring purposes,
emissions released from decomposing materiala. 1%
TCEQ vCP Fugitive Enrissions floor level of onsite buildings house polhrtion control g
Afr 30TAC 330 e : ; 1gs house p . No 7 822 | $3,186,101% 100%
Subchapter T Containment Structures | equipment (continuons emission monitors) used to
& , detect VOCs. 1* floor level of ousite building
~ structures.
Onsite buildings house Active Gas Extraction Systems
TCEQ VCP (AGES) to prevent the buildup of methans in the
- apartment wnits. Ajr monftors installed fuside - = : s
Wastewater %%%wmw 30 Building buildings are used fo detect mefhans emissiors, The No 7 W-76 | 8456,000,7 100%
unifs are hardwired into the property and constructed
so that they may not be tarned off.
REAL BSTATE TO BE EXEMPT | $755,318
PROPERTY IMPROVMENTS TO BE EXEMPT | $5,927,011
| TOTAL | $6,682,329
172412007 Page 2 of 2




Executive Director’s Exhibit #6 —
Use Determination No. 06-10158



Kathleen Hartnett White, Chairman
Larry R, Sowartd, Comnissioner

H. 8. Buddy Garcia, Commissforer
Glenn Shankle, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

USE DETERMINATION

The Texas Commission on Environmenta] Quality has reviewed Use Determination Application,
06-10158, filed by

WELLS FARGO BANK MINN NH TRUSTEE
SALADO @ WALNUT CREEK APARTMENTS
2104 E ANDERSON LN

AUSTIN TX 78752

The pollution control preperty/projeot listed in the Use Determination Application is;

Real Estate: 594,208 sq ft used for liners and cover system for landfill, slurry walls, and surface
impoundments.  Site contains 2-stermwater retention pends size 1,244 sq. ft. and 65,586 sq. it.
Property: Cantinuous emission monitors; liners over landfill to restrict escape of wastes; semi-active
gas extraction system for fugitive methane; methane monitoring & control equipment; two stormwater
contalnment ponds; sloping of concrate surfaces for leachate collection and removal; landfill final cover
system; groundwater monitaring wells; fugitive emissions containment structures; and building for active
gas extraction system. ' '

The outcome of the review is.

A posliive use determination for 100% of the two stormwater retention ponds real estate (1,224 sf +
65,586 sf), continuous emission moniters; diners over landfill, semi-active gas exiraction system;
methane monitoring & control equipment; twe stormwater containment ponds; sioping of concrete
surfaces for leachate collsction and removal, landfill final cover system; groundwater monitoring wells:
fugitive emissions containment structures; and building for Active gas extraction system, A negative
determination for the 584,208 sq. ft. of real estate which is being usei! to house a commercial

apartment complex.

This equipment is considered o be pollution control equipment and was installed fo meel or exceed
federal ot state regulations, :

4/10/2007

Executive Direcior Date

P.0. Box 13087 * Austi'n, Texras 7T8711-3087 © 512-239-1000 * Internet address: www, boeq.state.tx, s
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Executive Director’s Exhibit #7 —
Letter Opinion No. 96-128, Tex. Attorney
General’s Office (November 15, 1996)



QBffme of the gttnrnep General
- State of Texas
DAN MORALES

ATTORNEY GENERAL - : November 15, 1996
The Honorable Tom Craddick Letter Opinion No. 96-128
Chair, House Committee on Ways and Means " :
House of Representatives Re: Applicability of section 11.31(a), Tax
P.0. Box 2910 . < . Code, to & vommercial injection well that
Austin, Texas 78768-2910 - i3 operated solely for the purpose of

treating and disposing of waste generated
" by third parties (TD# 38908)

Dear Representative Craddick:

You have asked this office to interpret section 11.31(a) of the Tax Code.
 Specifically, you ask whether & commercial enterprise engaged solely in the business of
treating, handling, and disposing of waste generated by third parties is entitled to the
property tax exemption enacted by that section.. In our view, based on the legislative
history of section 11.31(g), such a commercial enterprise is not ent:tled to the exemption
solely on the basis of the nature of i 1ts business.

Sectlon 11.31(a) of the Ta;c Code provides:

A person is entitled to an exemption from texation of all or part
of real and personal property, that the person owns and that is used
wholly or partly as a facility, device, or method for the control of air,
water, or land pollution. A person is not entitled to an exemption
from taxation wnder this section solely on the basis that the person
manufactures or produces & product or provides a service that
prevents, monitors, controls, or reduces air, water, or land pollution,

. A consideration of the legislative history of this provision demonstrates that it was

not intended to give tax relief to those who are primarily engaged in the comumercial
business of pollution control or sbatement, but rather was intended to give such relief to
businesses compelled by law to install or acquire pollution control equipment which
generates no revenue for such businesses.

Moreover, the language of article VIII, section 1-/ of the Texas Constitution, upon
the approval of which by the people the effectiveness of section 11.31(s) was contingent,
is to the same effect, Article VIII, section 1-J, proposed by House Joint Resolution 86 of
the Seventy-third Legislature, permits the exemption from ad valorem taxation of real or
personal property “used, constructed, acquired -or installed wholly or partly to meet or



The Honorable Tom Craddick - Page 2 (LO96-~128) |

exceed” environmental pollution rules “adopted by any environmental protection agency
of the United States, this state, or a political subdivision of this state,”

: As originally presented as part of House Bill 1920, in the Seventy-third
. Legislature’s regular session in 1993, section 11.31(a) contdined only what is now its first
sentence, The hearings on H.B. 1920 and H.IR. 86 before the House Ways and Means
Committes, as well as the House Research Organization’s bill analysis, make plain that the
purpose of the legislation is to insure that businesses required by law to install pollution
control equipment which generates no additional profit for them are not taxed on such
property. H. P, Whitworth of the Texas Chemicals Council, testifying for the bill, said,
“The [pollution control] equipment we are talking about today does not produce & penny
. ofrevenue, It's in there simply for the welfare as we see it of the general population, And

- anybody that adds it to his plant or his business cannot expect that investment to return
him anything.”! . Similarly, the blll analys:s in ifs prec:s of suppomng arguments for the
bill, includes:

[T}t is impossible to prediet what proportion of new pollution control
“equipment would be reflected in the tax rolls. Since this equipment
does not add to the profitability of a plant, many appraisers currently
do not add the cost of environmental devices fo the tax value of a .
business.. . , It would be unfir to tax businesses on property they'
are reqmred by law to purchase.? [Footnote added.]

Further evidence that it was to correct such percewed unfa.irness rather than to
provide relief to those engaged in the pollution control business, that the bill was
~ infroduced, is provided by the remarks of Representative Stiles, the sponsor, in response
" 1o the question of whether the section exempted automobile inspection stations:

No, sir, I think they ere i the busiriess to do, provide that service .

~ but I would tell you that T would be glad to accept an amendment
that somebody’s in the business to make money with & service like
that, that would not be applicable under this law.? [Footnote added.]

To address such concerns as thess, Representative Berlanga offered an amendment
which is now substantially the second sentence of section 11.31(p), save for the clause “or
provides a service,” In introducing this language, Representative Berlanga said, “This

 Ifearings on H.B. 1920 & H.JR 86 Before the Honse Ways and Means Comm,, 73d Leg, (March
24, 1993) (tape available fram House.fV iden Services Office),

2suse Research Organization, Bill Analysis, LB, 1920, 73d Leg. (1993).

3Yearings on H.B, 1920 & H.IR. 86 Before the House Ways and Means Comm,, stipra note 1,
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amendment clarifies that a person cannot get the exemption just because the person
manufactures & product that is used for poltution control purposes,”*

The language “or provides a service” was added to section 11,31(a) in the senate
for the same reason. Senator Whitmire, in the: public hearing on the bill held by the
Intergovernmental Relations Committee, asked, “What if their entire plant has to do with
pollution control such as lanidfill or more specifically a hazardous waste incinerator . . |, are
. they going to be exempt?”* The senate sponsor, Senator Armbrister, asked Bill Allaway
'of the Texas Association of Taxpayers 10 respond, Mr. Allaway said: ‘

[ don’t believe [the] entire facility would be exempt, What is exempt
is land, processes or facilities which are used to meet or exceed a
requirement of federal government, The business itself would not be
exempt. The property that is covered by the bill is property that

- prevents that business from polfution-—not the property that they use
to conduct business. [Footnote added.] _

' In introducing the laﬁgﬁage “or provides & service” on the senate floor, Senator
- Armbrister once again underlined that the statute is not intended as tax relief for persons
. engaged for profit in the pollution control business: S

What this device does is only if you have a pollution control device
that is drafting off any emissions of the landfill, that device only, not
the entire landfill or incinerator would get an exemption . . . only the
device used to pull off 4 by-product of that device would be.”

[Footnote added.] : :

The plain language of the second sentence of section 11.31(s), as well as the
legislative history of the section as a whole, demonstrates clearly that the purpose of the
statute is tax relief for businesses required by law to use or possess pollution control
 devices or equipment, The statute was not intended to provide & tax exemption to
businesses which are engaged for profit in the commercial trade of pollution control or
abatement. Accordingly, while a device employed by a business to reduce environmental
poliution as mandated by law is exempted from property tax by the statute, 2 business

“Debate on KB, 1920, on the Floar of the Houss, 73d Leg. (April 20, 1993) (tape available from
House Video/Audio Services Office), : :

SHearings on HB, 1920 & H.LR. 86 Before the Senate Comm. on Jntergovernmental Relations,
73d Leg., (April 28, 1993) {tape available from Senate Staff Services Office),

6,

TDebate on H.B, 1920 on the Floor of the Senate, 73d leg. (Apdl 30, 1993} (tape available from
Senzte Staff Services Office), .



The Honorable Tom Craddick - Page 4  (L096-128)
!

engaged, as you put it, in “tfeating, handling, and disposing of waste generated by third
parties” for which such third partiés are charged a fee, is not entitled on that basis io an
exemption under section 11.31(a) of the Tax Code. :

SUMMARY

A business engaged in treating, handling, anci disposing of waste
generated by third parties, for which it charges such third parties a
fee, is not entitled on that basis to an exemption from property taxes

under section 11.31(z) of the Tax Code.

- Yours very truly,

Assistant Attorney General
Opinion Committee

N



