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Dear Ms. Bohac:

Enclosed for filing, please find an original and 7 copies of the “Executive Director’s
Response to Air Products, LLC’s Appeal of the Executive Director’s Negative Use
Determination.” I have also attached the following exhibits to assist the Commission in
the resolution of this matter:
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Exhibit 2
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Exhibit 4
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Exhibit 6
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Exhibit 8

Revised Use Determination Application No. 16632 (dated June 27, 2012)
Response to Notice of Technical Deficiency (March 25, 2013)
Use Determination No. 16632

Property Tax Exemptions for Pollution Control Property, Draft Guidelines
Document, TCEQ, RG-461 (January 2008)

Use Determination No. 14241, Application Review Summary for Use
Determination No. 14241, First Revise Application No. 14241, and Original
Application No. 14241

Letter from Rep. Dennis Bonnen to Mr. Glenn Shankle, Executive Director
of the TCEQ, received August 31, 2007

Letter from Rep. Allan Ritter to Mr. Glenn Shankle, Executive Director of
the TCEQ, received August 10, 2007; and

Letter Opinion No. 96-128, Tex. Attorney General’s Office (November 15,
1996)
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If you have any questions or concerns, please do not hesitate to contact me at (512) 239-
0969,

Sincerely,
Timothy J. Reidy, Staff Attorney
Environmental Law Division



TCEQ DOCKET NO. 2013-1252-MIS-U
USE DETERMINATION NO. 16632

APPEAL OF THE § BEFORE THE
EXECUTIVE DIRECTOR’S §
USE DETERMINATION ISSUED § TEXAS COMMISSION ON
TO AIR PRODUCTS, LLC § g
APPLICATION NO. 16632 § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO AIR PRODUCTS, LLC’S
APPEAL OF THE EXECUTIVE DIRECTOR’S NEGATIVE USE
DETERMINATION

The Executive Director of the Texas Commission on Environmental Quality
(the Commission or TCEQ) files this response to Air Products, LLC’s (Air
Products or the Appellant) appeal of the Executive Director’s negative use
determination issued for property comprising its carbon dioxide (CO.) capture,
separation, purification, transportation, and sequestration monitoring and
verification equipment (referred to collectively as either the “Port Arthur CO,
System” or the “CCS System”)., The appeal was submitted by Gerard Thompson,
of Air Products and Chemicals, Inc.

For the reasons described below, the Executive Director respectfully requests
that the Commission deny Air Products’ appeal and affirm the Executive
Director’s negative use determination for the Port Arthur CO, System.

PROGRAM BACKGROUND

This appeal of the Executive Director’s positive use determination is filed
pursuant to House Bill (HB) 3121 (77th Tex. Legislature, 2001) establishing an
appeals process for use determinations and the Commission rules implementing
the legislation.*

In 1993, the citizens of Texas voted to adopt a tax measure called Proposition
2. Proposition 2 was implemented when Article VIII, § 1-1 was added to the Texas
Constitution on November 2, 1993. The amendment allowed the legislature to
“exempt from ad valorem taxation all or part of real and personal property used,
constructed, acquired, or installed wholly or partly to meet or exceed rules or
regulations adopted by any environmental protection agency of the United States,
this state, or a political subdivision of this state for the prevention, monitoring,
control, or reduction of air, water, or land pollution.”

1 Tex. Tax Code § 11.31(d), (e) and 30 Tex, Admin, Code (30 TAC) § 17.25.



The Texas Legislature codified the constitutional amendment in 1993 as Tex.
Tax Code § 11.31 (effective January 1, 1994). The statutory language in the
codified version mirrored the language of Article VIII, § 1-1. In 2001, the
legislature amended Tex. Tax Code § 11.31 when it passed HB 3121 (effective
September 1, 2001). This bill added several new procedural requirements to Tex.
Tax Code § 11.31, including a provision requiring the establishment and
implementation of a process to appeal use determinations.2 The amendment also
required the Commission to adopt new rules establishing specific standards for
the Executive Director to follow in making use determinations for property that
qualified for either full or partial positive use determinations.3 Appeals under 30
Tex. Admin Code (30 TAC) § 17.25 may be filed by either the applicant seeking
the determination, or by the chief appraiser of the tax appraisal district affected
by the determination.4 The appellant is required to explain the basis for the
appeal.s

PROCEDURAL HISTORY

On May 31, 2012, Air Products filed an application for a Tier III 90.91%
positive use determination for equipment comprising its Port Arthur CO, System,
The Application described the Port Arthur CO. System as a “control system [that]
separates CO. from the normal plant process syngas, purifies the CO,,
compresses it and transports it to final sequestration via pipeline.”6 The
Application indicated that this equipment was located in both Jefferson County
and Brazoria County.” On June 12, 2012, the Executive Director mailed a Notice
of Administrative Deficiency (Admin. NOD) to Air Products; informing Air
Products that applications were limited to integrated property located in one
county, and requesting that Air Products remove property located in Brazoria
County from the Application. On July 2, 2012, the Executive Director received a
Revised Application from Air Products that was limited to equipment located in
Jefferson County.® On July 23, 2012, the Executive Director declared Air
Products’ Revised Application Administratively Complete. On January 24, 2013,
the Executive Director mailed a Notice of Technical Deficiency (TNOD) to Air
Products, identifying deficiencies in the Revised Application and requesting
additional information. On March 25, 2013, Air Products responded to the
TNOD and provided a revised application page and additional supplemental
information.9 On May 30, 2013, the Executive Director issued a negative use

2 l_d'

3 Tex, Tax Code § 11.31(g).

4Tex, Tax Code § 11.31(e) and 30 TAC § 17.25(a)(2).

530 TAC § 17.25(b)(5).

6 Use Determination Application No. 16632, p. 4 (received May 31, 2012).

7Id. atp. 3. ‘

8 Revised Use Determination Application No. 16632 (dated June 27, 2012) (Attached as ED’s
Exh. #1). '

9 Response to Notice of Technical Deficiency (March 25, 2013) (Attached as ED’s Exh.#2).
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determination to Air Products for its Port Arthur CO, System.° Air Products’
appeal of the negative use determination was filed with the TCEQ’s Office of the
Chief Clerk on June 24, 2012.

BACKGROUND AND PROPERTY DESCRIPTION

According to the process description provided in Air Products’ Revised
Application,* the Port Arthur CO, System consists of CO, Capture Units
integrated with Valero Energy Corporation’s (Valero) Port Arthur 1 (PA1) and
Port Arthur 2 (PA2) hydrogen plants. PA1 and PA2 are located within Valero’s
Port Arthur Refinery. Both PA1 and PA2 utilize Steam Methane Reformers
(SMRs). Each CO, Capture Unit recovers CO, from syngas generated by the
SMRs, which is then compressed and dehydrated before it is delivered to the
Denbury Resources, Inc. West Hastings oilfield in Brazoria County via a 12.8 mile
pipeline.:2

APPELLANT’S CLAIM

In its appeal, Air Products contends that the Executive Director’s negative use
determination did not address two central points of its argument for eligibility:
First, that the CCS System is entitled to at least a partial positive use
determination because it is a category of equipment that is listed in Tex. Tax Code
§ 11.31(k). Second, that the CCS System is entitled to a positive use
determination because it meets or exceeds a rule or regulation adopted to prevent
pollution.:3 Additionally, Air Products’ appeal incorporates by reference the
arguments contained in its response to the TNOD issued on January 24, 2013. In
its TNOD response, Air Products asserts that the CCS System meets or exceeds
the following federal and state environmental regulations: 40 Code of Federal
Regulations (40 CFR) §§ 51.166, 52.21 and 30 TAC §§ 101.4, 116.115(b), 335.471 et
seq.14

LEGAL, ANALYSIS

1. AIR PRODUCTS IS NOT ENTITLED TO A POSITIVE USE
DETERMINATION SIMPLY BECAUSE CO. CAPTURE AND
GEOLOGICAL SEQUESTRATION EQUIPMENT IS A
CATEGORY OF EQUIPMENT LISTED AT TEX. TAX CODE

§ 11.31(k).

10 Use Determination No. 16632 (Attached as ED’s Exh. #3).

1 Attachment 1, Revised Use Determination Application No, 16632 (dated June 27, 2012)
(Attached as ED’s Exh, #1).

12 Attachment 4, Response to Notice of Technical Deficiency (March 25, 2013)(Attached as ED’s
Exh. #2)(contains a detailed list of equipment included in the application).

13 Air Products’ Appeal of Use Determination No. 16632 (received June 24, 2013).

14 Response to Notice of Technical Deficiency (March 25, 2013) (Attached as ED’s Exh. #2).
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Property listed at Tex. Tax Code § 11.31(k) is not automatically entitled to a
positive use determination. Air Products argues that because its Port Arthur CO.
System falls within one of the 18 categories of property listed at Tex. Tax Code §
11.31(k) it is entitled to a least a partial positive use determination.’s Air Products
summarizes its argument as follows:

[W]ith regard to property listed in [Tex. Tax Code § 11.31(k)], the
Executive Director is charged with the responsibility to determine “how
much” such property is used for pollution controls, i.e. is it used
wholly or just in part. But for property not so listed, he must

determine “if” it is used “wholly or partly” for pollution control.16

Essentially, Air Products argues that by enacting Tex, Tax Code § 11.31(k) and
(m), the Texas Legislature: 1) determined that property appearing on the §
11.31(k) list is entitled to a positive use determination; 2) exempted property
appearing on the § 11.31(k) list from the TCEQ’s review standards at 30 TAC
Chapter 17; and 3) limited the Executive Director’s review of property on the §
11.31(k) list to the single task of assigning an appropriate use determination
percentage. The Executive Director interprets Tex. Tax Code § 11.31(k) and (m)
as exempting certain applicants from providing specified application information '
and requiring an expedited review of applications containing the 18 categories of
equipment listed.”

The primary objective when construing a statute is to give effect to the
Legislature’s intent.’® We look first and foremost to the plain meaning of the
words used, and, if they are clear and unambiguous, we apply the words
according to their common meaning in a way that gives effect to every word,
clause, and sentence.?9 But when a statute’s meaning is ambiguous, deference is
frequently given to the construction of the administrative agency charged with its
enforcement.2° An agency’s interpretation of a statute that it is charged with
enforcing is entitled to deference so long as the agency’s construction is
reasonable and does not conflict with the statute’s language.>t An agency’s
interpretation of a statute it is charged with enforcing does not have to be the

15 Air Products’ Appeal of Use Determination No. 16632 (received June 24, 2013); Response to
Notice of Technical Deficiency, p. 5 (March 25, 2013) (Attached as ED’s Exh. #2).

16 Response to Notice of Technical Deficiency, p. 4 (March 25, 2013) (Attached as ED’s Exh. #2).
1733 TexReg 933 (February 1, 2008)(“Simply because a piece of equipment is on the Equipment
and Categories List or purports to fall under a category set forth on the list, does not mean that it

will receive a positive use determination.”); also see Property Tax Exemptions for Pollution
Control Property, Draft Guidelines Document for Preparation of Use Determination Applications,

TCEQ, RG-461, p. 7, 22, and 48 (January 2008)(Figure: 30 TAC § 17.15(b), Part B Decision Flow
Chart)(Attached as ED’s Exh. #4).

18 In re Missouri Pac. R.R. Co., 998 S, W.2d 212, 216 (Tex. 1999).

19 First Am. Title Ins. Co v. Combs, 258 S.W.3d 627, 631 (Tex. 2008).

20 R.R. Comm’n. of Tex, v. Texas Citizens for a Safe Future and Clean Water, 336 S.W.3d 619, 624
(Tex. 2011).

2a1]d,
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only—or the best—interpretation.22 An agency’s contemporaneous construction
of ambiguous statutory language should be given serious consideration,
especially when the agency's construction is sanctioned by long acquiescence.23
However, deference to the enforcing agency’s interpretation is not unfettered.24
In order to be afforded deference: 1) the agency’s interpretation must appear in
formal opinions adopted after formal proceedings; 2) the statutory language at
issue must be ambiguous; and 3) the agency’s interpretation must be
reasonable.2s The Executive Director’s interpretation of Tex. Tax Code § 11.31(k)
is reasonable and does not conflict with the plain language of the statute;
therefore, it is entitled to deference.

The Executive Director’s interpretation of Tex. Tax Code § 11.31(k) was
formally adopted by the TCEQ during the rulemaking implementing HB 3732
(effective February 7, 2008).26 The TCEQ adopted rules implementing HB 3732
at the Commissioners’ January 16, 2008 agenda.2” The TCEQ added to its rules a
two-part list.28 The Equipment and Categories List (ECL) was divided into two
parts; with Part A consisting of property the Executive Director had determined
to be used wholly or partly for pollution control purposes, and Part B consisting
of the 18 categories of property listed at Tex. Tax Code § 11.31(k).29 30 TAC §
17.15(b) reads as follows:

For applications containing only property located in Part B of the figure
in §17.14(a) of this title (relating to Equipment and Categories List),
the Part B Decision Flow Chart shall be used for each item
or process to determine whether the particular item will
qualify as pollution control property. The executive director
shall apply the standards in the Part B Decision Flow Chart
when acting on an application containing only property

22 First Am. Title Ins. Co v. Combs, 258 S.W.3d 627, 628 (Tex. 2008).

23 Stanford v. Butler, 181 S.W.2d 269, 273 (Tex. 1944); Rylander v. Fisher Controls Int’l. Inc., 45
S.W.3d 291, 302 (Tex. App.-Austin 2001, no pet.),

24 R,R. Comm’n, of Tex. v. Texas Citizens for a Safe Future and Clean Water, 336 S.W.3d 619, 625
(Tex, 2011).

25 ld_

26 33 TexReg 932 (February 1, 2008); In 2007, the Texas Legislature enacted HB 3732 during the
8oth Legislative Session. HB 3732 amended Tex. Tax Code § 11.31 by adding three new
subsections. Subsection (k) required the TCEQ to adopt, by rule, a list of 18 categories of property.
Subsection (1) required the TCEQ to adopt a procedure to review the list at least once every three
years, and allowed the TCEQ to remove property from the list when there is compelling evidence
it does not provide pollution control, Subsection (m) required the Executive Director to review
applications containing property on the adopted list, and to issue a determination whether or not
the applicant provides the information required by Tex. Tax Code § 11.31(c)(1), within 30 days of
receiving the required application information. HB 3732, 8oth Leg., R.S. (effective September 1,
2007).

27 33 TexReg 932 (February 1, 2008).

28 Id, at 933 and 942.

29 Ld_'
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which is listed in Part B of the Equipment and Categories
List.

(emphasis added).3°

The Part B Decision Flow Chart was found in Figure 30 TAC § 17.15(b).3t The
Part B Decision Flow Chart made it clear that the Executive Director intended to
subject property listed at § 11.31(k) to the same eligibility requirements as all
other use determination applications, including the requirement that the
equipment be installed to meet or exceed an adopted environmental regulation.32
Consistent with this interpretation, the Executive Director issued a negative use
determination to El Paso Electric Company for its installation of solar
photovoltaic panels at its Newman Power Plant facility on the basis that the
installation of the panels did not meet or exceed an environmental regulation.33

The statutory language at Tex. Tax Code § 11.31(k) and (m) is ambiguous. The
Executive Director’s interpretation of Tex. Tax Code § 11.31(k) and (m) is
reasonable, and does not conflict with the statute’s language; therefore, it is
entitled to deference. If statutory language is clear and unambiguous, then that is
the end of the inquiry and the language is applied according to its common
meaning.34 Statutory language is ambiguous if it supports more than one
reasonable interpretation.35 A statute must be read as a whole, and interpreted to
give effect to every part,36

Tex, Tax Code § 11.31(k) reads, in part, as follows:

The Texas Commission on Environmental Quality shall adopt rules
establishing a nonexclusive list of facilities, devices, or methods for the
control of air, water, or land pollution, which must include...if the
United States Environmental Protection Agency adopts a regulation
regulating carbon dioxide as a pollutant, property that is used,
constructed, acquired, or installed wholly or partly to capture carbon
dioxide from an anthropogenic source in this state that is geologically
sequestered in this state.3”

30 33 TexReg 943 (February 1, 2008).

8t Id. at 971,

32 1d,

33 Use Determination No. 14241, Application Review Summary for Use Determination No.14241,
and Second Revised Application No. 14241, First Revised Application No. 14241, and Original
Application No. 14241 (Attached as ED’s Exh. #5).

34 First Am. Title Ins. Co v. Combs, 258 S.W.3d 627, 631 (Tex. 2008).

35 In re Missouri Pac. R.R. Co., 998 S.W.2d 212, 216 (Tex. 1999).

36 R.R. Comm’n. of Tex. v. Texas Citizens for a Safe Future and Clean Water, 336 S.W.3d 619, 628

(Tex. 2011); TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 441 (Tex. 2011).
37 Tex, Tax Code § 11.31(k)(16).
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Tex. Tax Code § 11.31(m) provides:

Notwithstanding the other provisions of this section, if the facility,
device, or method for the control of air, water, or land pollution
described in an application for an exemption under this section is a
facility, device, or method included on the list adopted under
Subsection (k), the executive director of the Texas Commission on
Environmental Quality, not later than the 3o0th day after the date of
receipt of the information required by Subsections (¢)(2) and (3) and
without regard to whether the information required by Subsection
(c)(1) has been submitted, shall determine that the facility, device, or
method described in the application is used wholly or partly as a
facility, device, or method for the control of air, water, or land pollution
and shall take the actions that are required by Subsection (d) in the
event such a determination is made.

Tex. Tax Code § 11.31(a) establishes the scope of the ad valorem tax
exemption,

A person is entitled to an exemption from taxation of all or part of real
and personal property that the person owns and that is used wholly or
partly as a facility, device, or method for the control of air, water, or
land pollution. A person is not entitled to an exemption from taxation
under this section solely on the basis that the person manufactures or
produces a product or provides a service that prevents, monitors,
controls, or reduces air, water, or land pollution.

Tex. Tax. Code § 11.31(b) defines “facility, device, or method for the control of
air, water, or land pollution” as:

land that is acquired after January 1, 1994, or any structure, building,
installation, excavation, machinery, equipment, or device, and any
attachment or addition to or reconstruction, replacement, or
improvement of that property, that is used, constructed, acquired, or
installed wholly or partly to meet or exceed rules or regulations
adopted by any environmental protection agency of the United States,
this state, or a political subdivision of this state for the prevention,
monitoring, control, or reduction of air, water, or land pollution.

Air Products argues that the language in Tex. Tax Code § 11.31(m) mandates
that the Executive Director award at least a partial positive use determination to
any property appearing on the § 11.31(k) list.38

38 Response to Notice of Technical Deficiency, p. 2 (March 25, 2013) (Attached as ED’s Exh. #2).
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Subsection (k) sets forth a list of property “for the control of air, water,
or land pollution.” Per subsection (m), when TCEQ receives a tax relief
application for property listed in subsection (k), the Executive Director
“shall determine” that the property “is used wholly or partly” for
pollution control. Thus, by the express language of the Tax Code, such
equipment must qualify at least in part for a positive case [sic]
determination.

(emphasis in original).39

The Executive Director interprets Tex. Tax Code § 11.31(m) as exempting
applicants who submit applications containing property on the § 11.31(k) list
from the requirement of providing the Executive Director with information
detailing the anticipated environmental benefit from the installation of the
property. The Executive Director also interprets Tex, Tax Code § 11.31(m) as
imposing a 30-day review period for applications containing property on the §
11.31(k) list. The Executive Director does not interpret subsection (m) as
exempting § 11.31(k)-listed property from the TCEQ'’s review standards at 30 TAC
Chapter 17 or mandating the issuance of a positive use determination.

The ambiguity in Tex. Tax Code § 11.31(m) stems from the phrase “in the
event that such a determination is made.” This language would be meaningless if
the Executive Director did not retain the authority to subject § 11.31(k)-listed
property to the review standards at 30 TAC Chapter 17 and issue a positive or
negative use determination. When interpreting statutory language, meaning
should be attributed to each word and treating statutory language as surplusage
should be avoided where possible.40 If the legislature intended, as Air Products
contends, to mandate that the Executive Director issue positive use
determinations for all § 11.31(k)-listed property, subsection (m) would direct the
Executive Director to provide public notice of a positive use determination in all
instances. However, by directing the Executive Director to provide public notice
only “in the event such a determination is made,” subsection (m) implies that
there are instances where § 11.31(k)-listed property will not receive a positive use
determination, and, therefore, no public notice is necessary.

The ambiguity in Tex. Tax Code § 11.31(k) is also reflected in comments from
members of the Texas Legislature received by the Executive Director during the
2008 rulemaking implementing HB 3732.4t Representative Dennis Bonnen, then

39 Id,

40 Fresh Coat, Inc. v. K-2, Inc., 318 S.W.3d 893, 901 (Tex, 2010).

41 While the Executive Director acknowledges that the post-enactment statements from individual
legislators do not constitute legislative history reflecting the legislature’s collective intent, the
Executive Director has included the individual legislators’ comments as persuasive authority
evidencing the ambiguity of Tex. Tax Code § 11.31(k) and (m).
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Chairman of the House Committee on Environmental Regulation, provided the

following comments regarding the TCEQ’s implementation of HB 3732:

The legislation requires TCEQ to adopt rules to include a “non-
exclusive list of facilities, devices, or methods for the control of air,
water, or land pollution.” The language requires that the list include 18
categories of technologies. I understand that some parties are pushing
for this list to require an automatic exemption determination without
any deliberation by TCEQ. The language itself, however, requires that
the item must be a facility device, or method for control of pollution. It
does not supersede the TCEQ’s obligation to review application-specific

information to ensure that the equipment does in fact qualify as
pollution control equipment. If the TCEQ does not have sufficient
evidence to demonstrate that something is pollution control
equipment, it should not qualify for the exemption even if it is in a
category on the list.42

Representative Allan Ritter also provided the following comments:

Although new subsection (k) provides a list of equipment to be
included on the nonexclusive list, this should not be interpreted to
require the TCEQ to approve the equipment if it fails to meet the
pollution control standards established by the agency. TCEQ retains
the final discretion to determine the items that are eligible for an
exemption under section 11.31. This authority was reinforced by the
inclusion of new subsection (1), which specifies that an item may be

removed from the nonexclusive list if the commission finds that it does

not provide pollution control benefits.

It must also be pointed out that the legislature did not repeal an

existing provision (Subsection 11.31(h)) that clearly prohibits the TCEQ

from making a determination that property is pollution control
property unless it meets the standards established by TCEQ. To

interpret subsection (k) as requiring TCEQ to make a positive pollution

control determination on all the items listed by the legislature

regardless of whether they meet the standards would render subsection

(h) meaningless,43

These legislators’ comments indicate the ambiguity inherent in Tex. Tax Code
§ 11.31(k). This ambiguity compelled the Executive Director to interpret Tex. Tax
Code § 11.31(k) and (m) in a manner that harmonizes those subsections with the

42 Letter from Rep. Dennis Bonnen to Mr, Glenn Shankle, Executive Director of the TCEQ,

received August 31, 2007 (Attached as ED’s Exh. #6).

43 Letter from Rep. Allan Ritter to Mr, Glenn Shankle, Executive Director of the TCEQ, received

August 10, 2007 (Attached as ED’s Exh. #7),
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existing statutory language to achieve the purpose of the exemption: to provide
tax relief to businesses compelled by law to install or acquire pollution control
equipment that generates no revenue for such businesses.44

The Texas Legislature has accepted the Executive Director’s interpretation of
Tex. Tax Code § 11.31(k) and (m). The doctrine of legislative acceptance provides
that a statute of doubtful meaning that has been construed by the proper
administrative officers, when re-enacted without any substantial change in
verbiage will ordinarily receive the same construction.4s Statutes are presumed
to be enacted by the legislature with complete knowledge of the existing law and
with reference to it.46 The legislature amended Tex. Tax Code § 11.31 in 2009,
passing HB 3206 and HB 3544.47 While the legislature left the verbiage of
subsections (k) and (m) unchanged, HB 3206 and HB 3544 added subsection (g-
1); which explicitly accepts the Executive Director’s interpretation of those
subsections. Tex. Tax Code § 11.31(g-1) reads:

The standards and methods for making a determination under this
section that are established in the rules adopted under Subsection (g)
apply uniformly to all applications for determinations under this
section, including applications relating to facilities, devices, or methods
for the control of air, water, or land pollution included on a list adopted
by the Texas Commission on Environmental Quality under Subsection

(k). |

Subsection (g-1) explicitly adopts the Executive Director’s statutory
interpretation that § 11.31(k)-listed equipment is subject to TCEQ’s review
standards at 30 TAC Chapter 17,

Finally, even if the Commission finds that the statutory language in Tex. Tax
Code § 11.31(k) and (m) is unambiguous, adopting Air Products’ construction
would lead to absurd results. If statutory text is unambiguous, an interpretation
supported by the statute's plain language should be adopted unless that
interpretation would lead to absurd results.48 Again, Air Products argues that the
plain language of Tex. Tax Code § 11.31(m) requires the Executive Director to
award at least a partial positive determination to any property appearing on the §
11.31(k) list without reference to other subsections of Tex, Tax Code § 11.31 or the

44 Op. Tex. Att’y Gen. No. 96-128, p. 1 (1996)(Attached as ED’s Exh. #8).

45 Fleming Foods of Texas, Inc. v. Rylander, 6 S,W.3d 278, 282 (Tex. 1999).

46 Acker v. Tex. Water Comm’n., 790 S,W.2d 299, 301 (Tex. 1990).

47 HB 3206, 81st Leg., R.S. (2009); HB 3544, 81st Leg., R.S. (2009).

48 Tex, Dept. of Regulatory and Protective Services v. Mega Child Care, 145 S.W.3d 170, 177 (Tex.
2004); Faulk v, State, 608 S.W.2d 625, 630 (Tex. Cr. App. 1980)(“Thus, when construing a
statute, its subject matter, reason and effect must be looked to, and when literal enforcement
would lead to consequences which the Legislature could not have contemplated, courts are bound
to presume that such consequences were not intended and adopt a construction which will
promote the purpose for which the legislation was passed.”).
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TCEQ’s review standards at 30 TAC Chapter 17.49 Coal drying equipment is listed
at Tex. Tax Code § 11.31(k)(14). When a lignite-fired power plant utilizes coal
drying equipment, the moisture reduction in the fuel source improves boiler
performance and unit heat rate; thereby, reducing air emissions. However, this
same coal drying equipment in the hands of a mining company that intends to
sell coal that has undergone the moisture reduction process to a lignite-fired
power plant is not eligible to receive a positive use determination under Tex. Tax
Code § 11.31(a) and 30 TAC § 17.6. Air Products’ construction of Tex. Tax Code §
11.31(k) and (m) would prohibit the Executive Director from distinguishing
between these two applicants; requiring that a positive use determination be
issued in both instances. Keeping in mind that the purpose of Tex. Tax Code §
11.31 is to provide tax relief to businesses that are compelled by law to install or
acquire pollution control equipment that generates no revenue for such
businesses,5° it is apparent that the legislature could not have possibly intended
this result, :

2, AIR PRODUCTS IS NOT ENTITLED TO A POSITIVE USE
DETERMINATION BECAUSE ITS PORT ARTHUR CO-
SYSTEM IS NOT USED TO MEET OR EXCEED AN
ENVIRONMENTAL LAW, RULE, OR REGULATION.

In order to be eligible for a positive use determination, the subject property
must be used, constructed, acquired, or installed wholly or partly to meet or
exceed federal, state, or local environmental laws, rules, or regulations for the
prevention, monitoring, control, or reduction of air, water, or land pollution.’!
Air Products’ asserts that its Port Arthur CO. System meets or exceeds the
following federal and state environmental regulations: 40 CFR §§ 51.166, 52.21
and 30 TAC §§ 101.4, 116.115(b), 335.471 et seq.52

Air Products’ Port Arthur CO, System is not used to meet 40 CFR § 51.166,
Prevention of Significant Deterioration of Air Quality. 40 CFR § 51.166 requires
states and tribal authorities to develop a plan to implement the prevention of
significant deterioration requirement of Part C of the Federal Clean Air Act to
submit to the U.S. Environmental Protection Agency (EPA). Since 40 CFR §
51.166 is an obligation for state and tribal authorities, it is not applicable to Air
Products or its Port Arthur CO. System. Air Products argues that the use and
installation of its Port Arthur CO. System exceeds 40 CFR § 52.166.53 A use
determination applicant cannot exceed a regulation that it is not required to
meet. '

49 Response to Notice of Technical Deficiency, p. 2 (March 25, 2013) (Attached as ED’s Exh. #2).
50 Op. Tex. Att’y Gen, No. 96-128, p. 1 (1996)(Attached as ED’s Exh. #8).

5t Tex, Tax Code § 11.31(a), (b); 30 TAC § 17.4(a).

52 Response to Notice of Technical Deficiency (March 25, 2013) (Attached as ED’s Exh. #2).
531d, at p. 7.
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Air Products’ Port Arthur CO. System is not subject to 40 CFR § 52.21,
Prevention of Significant Deterioration of Air Quality. 40 CFR § 52.21 prohibits
the construction a new major stationary source of regulated NSR pollutants or a
major modification of an existing major stationary source of regulated NSR
pollutants except in accordance with the terms and conditions of a PSD permit.
Air Products does not have a PSD permit governing emissions from its Port
Arthur CO, System. Air Products’ acknowledges that its Port Arthur CO, System
was constructed prior to the effective date of Phase II of the Greenhouse Gas
Tailoring Rule, and, therefore, it was not required to obtain a PSD permit.54 The
Executive Director acknowledges that if at some point in the future Air Products’
Port Arthur CO. System undertakes a physical change or a change in its method
of operation that will result in an emissions increase of 75,000 tons per year (tpy)
of CO; or more, it will become subject to PSD permitting and 40 CFR § 55.21.55
Should such a change occur, Air Products may submit a new use determination
application reflecting this change. However, at this time, Air Products’ Port
Arthur CO- System is not subject to 40 CFR § 52.21, Air Products argues that it
has exceeded 40 CFR § 52.21 by voluntarily implementing CO, capture and
sequestration measures before it is required to do s0.5¢ Again, a use
determination applicant cannot exceed a regulation that it is not required to
meet.

Air Products’ Port Arthur CO. System is not used to meet 30 TAC § 101.4,
Nuisance. 30 TAC § 101.4 is a general prohibition against creating an air quality
nuisance. This general prohibition does not compel the use, construction,
acquisition, or installation of pollution control equipment, nor does it explicitly
limit CO. emissions.

Air Products’ Port Arthur CO, System is not used to meet 30 TAC § 116.115(b),
General and Specific Conditions. 30 TAC § 116.115(b) requires an air quality
permit holder to comply with the general conditions of the permit. General
permit conditions include Maximum Allowable Emission Rates, which are
maximum emission values included on a table attached to an air quality permit.57
Air Products’ air quality permit does not contain a Maximum Allowable Emission
Rate for the control of CO..58 As such, Air Products’ Port Arthur CO, System is
not being used to meet a general condition of its air quality permit, Air Products
argues that the lack of a Maximum Allowable Emission Rate for CO, in its air
quality permit can be interpreted in one of two ways: 1) that CO, emissions are
not limited, in which case it is using the Port Arthur CO, System to exceed its air
quality permit requirements; or 2) that CO. emissions are prohibited, in which
case it is using the Port Arthur CO, System in an effort to comply with its air

54 Id,

55 40 CFR § 52.21(b)(49)(v)(b).

56 Response to Notice of Technical Deficiency, p. 7 (March 25, 2013) (Attached as ED’s Exh. #2).
57 30 TAC 116.115(b)(2)(F).

58 Air Quality Permit Nos. 39693 and N63.
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quality permit.59 Again, Air Products’ Port Arthur CO, System is not being used
to meet 30 TAC § 116.115(b); and a use determination applicant cannot exceed a
regulation that it is not required to meet.

Air Products’ Port Arthur CO, System is not used to meet 30 TAC § 335.471
et seq., Pollution Prevention: Source Reduction and Minimization. Subchapter Q
of 30 TAC Chapter 335 requires certain regulated entities to develop a Pollution
Prevention (P2) Plan in accordance with the Waste Reduction Policy Act (WRPA)
of 1991.60 Subchapter Q of 30 TAC Chapter 335 does not impose source
reduction or waste minimization requirements; nor does it compel the use,
construction, acquisition, or installation of pollution control equipment. 30 TAC
§ 335.474 sets out the minimum elements of a P2 Plan, while 30 TAC § 335.476
requires the submission of an annual report detailing a facility’s progress
implementing its P2 Plan. This reporting requirement is not being met or
exceeded by Air Products’ construction or use of its Port Arthur CO, System. The
Commission has previously affirmed the Executive Director’s issuance of a
negative use determination on the basis that Subchapter Q of 30 TAC Chapter
335 is not an appropriate regulatory citation,6t

CONCLUSION

After careful consideration of the Appeal filed by Air Products on Use
Determination Application Number 16632, the Executive Director concludes that
its negative use determination for the Port Arthur CO, System was not issued in
error. The Appellant has failed to provide any legal basis upon which the
Commission should reverse the Executive Director’s use determination in this
case. The Executive Director’s use determination is consistent with the terms and
mandates set forth in the relevant statutes and rules. The assertions of the
Appellant do not alter the findings and final negative use determination issued by
the Executive Director in this case.

Accordingly, the Executive Director respectfully requests that the Commission
deny the instant appeal and affirm the Executive Director’s negative use
determination.

Respectfully submitted,
Texas Commission on Environmental

Quality

Zak Covar

59 Response to Notice of Technical Deficiency, p. 8 (March 25, 2013) (Attached as ED’s Exh. #2).
60 30 TAC § 335.473.

61 Appeal filed by Encore Wire Corporation with regard to the Executive Director’s Negative Use
Determination for Application No. 14259; TCEQ Docket No. 2010-1585-MIS-U (considered on
November 18, 2010),
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Executive Director

Robert Martinez, Director
Environmental Law Division

By
Timothy J. Reidy, Staff Attorney
Environmental Law Division
State Bar No. 24058069

P.O. Box 13087, MC 173

Austin, Texas 78711-3087

Tel: (512) 239-0969
Fax: (512) 239-0606

REPRESENTING THE EXECUTIVE
DIRECTOR OF THE TEXAS
COMMISSION ON ENVIRONMENTAL
QUALITY

CERTIFICATE OF SERVICE

I certify that on August 8, 2013, an original and seven copies of the “Executive
Director’s Response to Air Products, LLC’s Appeal of the Executive Director’s
Negative Use Determination” was filed with the Texas Commission on
Environmental Quality’s Office of the Chief Clerk, and a complete copy was
transmitted by mail, facsimile, electronic mail or hand-delivery to all persons on

the attached mailing list.

Timothy J. Reidy, Staff Attorney
Environmental Law Division
State Bar No. 24058069
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Mailing List

Air Products, LLC
TCEQ Docket No. 2013-1252-MIS-U
Use Determination No. 16632

Gerard Thompson

Environmental Group

Air Products and Chemicals, Inc.
7201 Hamilton Blvd.

Allentown, Pennsylvania 18195-1501
610/481-5154 FAX 610/481-5900

Gerald D. Higdon

Locke Lord, LLP

2800 JPMorgan Chase Tower, 600 Travis
Houston, Texas 77002

713/238-3709 FAX 713/229-2535
jhigdon@lockelord.com

Roland Bieber, Chief Appraiser
Jefferson County Appraisal District
P.O, Box 21337

Beaumont, Texas 77720
409/840-9944 FAX 409/727-5621
rbieber@jcad.org

Ron Hatlett

TCEQ Office of Air MC 206

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6348 FAX 512/239-6188
ronald.hatlett@tceq.texas.gov

Chance Goodin

TCEQ Office of Air MC 206

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6335 FAX 512/239-6188
chance.goodin @tceq.texas.gov

Steve Hagle, Deputy Director
TCEQ Office of Air MC 122
P.O. Box 13087
Austin, Texas 78711-3087
512/239-2104 FAX 512/239-3341
steve.hagle@tceq.texas.gov

Robert Martinez

TCEQ Environmental Law Division MC 173
P.O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606
robert.martinez@tceg.texas.gov

Blas Coy

TCEQ Office of Public Interest Counsel MC
103

P.O. Box 13087

Austin, Texas 78711-3087

512/239-6363 FAX 512/239-6377
blas.coy@tceq.texas.gov

Garrett Arthur

TCEQ Office of Public Interest Counsel MC
103

P.O. Box 13087

Austin, Texas 78711-3087

512/239-5757 FAX 512/239-6377
garrett.arthur@tceq.texas.gov

Docket Clerk

TCEQ Office of Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311



ED’s Exh. # 1 —
Revised Use Determination Application
No. 16632 (dated June 27, 2012)




Locke

Lord

Attorneys & Counselors

2800 JPMorgan Chase ] ower, 600 [Tavis
Hesuston, 'T'X 77002

Telephone: 73 3-2264120(0)

Fax: 71342333717

wivw. tochelrd.con

Gerald D, Tlgdon

Diteet Telephons: 713-238-3700
Direet Fax: 713-229-2535
jhigdongztocketord.com

May 30, 2012

Texas Commission on Environmental Quality
Tax Relief for Pollution Control Property Program
Building F, Mail Code 110

12100 Park 35 Circle
Austin, Texas 78753

Re:  dir Products LLC; Use Determination for Pollution Control Property
Applications

Ladies and Gentlemen:

We represent Adr Products LLC. We have enclosed the following documents:

(1) Completed Use Determination for Pollution Control Property Application for
Plants 1 and 2 CO, separation, purification, delivery and sequestration system,
with the following Attachments (“Application No, 17):

(@)
(b)

©

@
(e)

Attachment 1;

Attachment 2;

Attachment 3;

Memorandum, dated May 25, 2012, by Locke Lord LLP; and

Air Products Check No. 1000030935 in the amount of $2,500.00 (tendered
to the Cashier’s Office only).

(2)  Completed Use Determination for Pollution Control Property Application for
Low NOy burners, Selective Catalytic Reduction, an ammonia analyzer and a NO,
gas analyzer with the following Attachments (“Application No, 2):

(2)
(b)
(©

Attachment 1;
Attachment 2;

Attachment 3; and

Atlanta, Austin, Chicago, Dallas, Hong Kong, Houston, London, Los Angeles, New Orleans, New York, Sacramento Washington DC
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Texas Commission on Environmental Quality
May 30, 2012
Page 2 '

(d)  Air Products Check No, 1000030936 in the amount of $150.00 (tendered
to the Cashier’s Ofﬁce ouly).

(3)  Two complete copies of completed Application No. 1 (for equipment located in
two appraisal districts); and

(4)  Acomplete copy of -completed'Application No. 2.

We will follow up with your office regarding these applications in due course. We
appreciate the commission’s consideration of the @110103@(1 applications.

Very truly yours,
P
N, 47 Aor
Gerald D, Hi don P et (s
For the F1rmg 3%1 i :
Cbg_

GDH/cms
Enclosures

ce:  Mr, Jack Cernobyl, Air Products LLC
Gerald J. Pels, Locke Lord LLP

]
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/4632 Revrsion L

Texas Commission on Environmental Quality

Use Determination for Pollution Control Property
Application

A person. seeking a use determination must complete this application form. For assistance in
completing the application form please refer to the Instructions for Use Determination for
Pollution Control Property Application Form TCEQ-00611, as well as the rules governing the
Tax Relief Program in Title 30 Texas Administrative Code Chapter 17 (30 TAC 17). Information
relating to completing this application form is also available in the TCEQ regulatory guidance
document, Property-Tax Exemptions for Pollution Control Property, RG-461. For additional
assistance, please call the Tax Relief Program at 512-239-4900.

You must supply information for each field of this application form unless
otherwise noted.

Section 1. Eligibility
1. Isthe property/equipment subject to any lease or lease-to-own agreement? Yes [ | No [X

2. Isthe property/equipment used solely to manufacture or produce a product or provide a
service that prevents, monitors, controls, or reduces air, water or land pollution?

Yes [] No

3, Was the property/equipment acquired, constructed, installed, or replaced before January 1,
1994? Yes [] No

If the answer to any of these questions is “Ves’, then the property/equipment is not eligible for a
tax exemption under this program. '

Section 2. General Information
1. What is the type of ownership of this facility?

Corporation [] Limited Partner [] Other: Limited Liability
Sole Proprietor [_] Utility [] , Company
Partnership [_]

2. Size of Company: Number of Employees
1to99 [] 500 to 999 [ 2,000 10 4,999 []
100t0 499 [] 1,000 t0 1,999 [_] 5,000 Or more

3. Business Description: (Briefly describe the type of business or activity at the facility)

Hydrogen and steam production and electricity generation to supply adjacent Valero Energy
Corporations petroleum refinery along with the separation, purification, delivery, and
sequestraion of carbon dioxide through Denbury Resources, Inc.

4., Provide the North American Industry Classification System (NATICS) six-digit code for this
facility. 325120

Use Determination for Pollution Control Property Application—~Form TCEQ-00611
Effective December 2010 Pageiof6



Section 3. Type of Appllcation and Fee. ,

L.

NOTE: Enclose a check mone Y order to the TCEQ, ora eopy of the ePay recezpt

Select only one: ,
Tier I ~ Fee: $150 [j

Payment Information:

Check/Money Order/ Eleo‘cromc Paymen’t Rece1pt Number: '
Payment Type: Check - , -
Payment Amount:’ $2500 00 :

Nameé on payment: Air Products LLC

Total Amount: $2500 00

along with the apphcahon to cover the requlred fee. :

Section 4. Property/ Eqmpment Owner Informatmn

o v W

Company Name of Owner: Air Products LLC

Mailing Address: 7201 Hamilton Boulevard

City, State, le Allentown, PA 18195 ;

Customer Number (CN) 602299257

Regulated Entity Number (RN):101941284

Is this property/equipment owned by the CN listed in Question 4? Yes [X]No []
If the answer is ‘No, pZease explam _ ’
Is this property/ equipment leased from a third party? Yes [:] No ' :

If the answer is ‘Yes,’ please explain:

Is this property/equipment operated by the RN hsted in Question 57" Yes - No []
Ifthe answer is ‘No, please explain: ‘ : ey : :

Section 5. Name of Property/Equlpment Operator (If
different from Owner) -

1,

ST e

Company Name:

Mailing Addressr

City, State, le '

Customer Number (CN)
RegulaLed En’uty Numb er (RN)

Section 6 Physncal Looatlon of Property/Eqmpment

1. Name of Facﬂrty or Unit where the property/ equlpment is physma]ly located Air Products

LLC .

2. Type of Mfg. Process or Semce Hydrogen elec’crlc power, and steam production

3.

Street Address: 1801 South Gulfway Drive, Gate 37

Use Determinationfor: Pollution Coritrol Property Apphcatlon—Form TCEQ-00611 :

Effective Decerhber 2010

Tier I — Fee: $;71,Q__9_,0 [a Tier LTI — Fee: $2,500 X

Page 2 of 6




4,

City, State, Zip: Port Arthur, TX 77640

Section 7. Appraisal District with Taxing Authority

1.
2.

Appraisal District: Jefferson County Appraisal District
District Account Number(s): New Property

Section 8. Contact Name

© e N R W

Company Name: Air Products and Chemicals, Inc.

First Name of Contact: Gerard

Last Name of Contact: Thompson

Salutation: Mr. [X] Mrs, [] Ms. [] Dr.[ ] Other:

Title: Environmental Manager

Mailing Address: 7201 Hamilton Boulevard

(ity, State, Zip: Allentown, PA 18195-1501

Phone Number/Fax Number: 610-481-5154/610-716-5590
Email Address: thompsgp@airproducts.com

10, Tracking Number (optional):

Section 9. Property/Equipment Description, Applicable
Rule, and Environmental Benefit

For each piece, or each category, of pollution control property/ equlpment for which a use
determination is being sought, answer the following questions.

Attach additional response sheets to the application for each piece of integrated pollution
control property/equipment if a use determination is being sought for more than one (1) piece.

General Information

L.

Name the property/equipment: The Air Products' Port Arthur Plants 1 and 2 CO2
separation, purification, delivery, and sequestration system.

Is the property/equipment used 100% as pollution control equipment? Yes No []

Ifthe answer is ‘Yes,’ explain how it was determined that the equipment 1s used 100% for
pollution control: The Port Arthur CO2 system is part of. a Department of Energy (DOE)
project to develop and demonstrate technology to successfully capture, purify, deliver, and
sequester CO2.

Does the property/equipment generate a Marketable Product? Yes No []

Ifthe answer is ‘Yes,’ describe the marketable product: Successfully sequestering the CO2
at the Denbury Resources West Hastings oil field, provides Denbury the ability to enhance
its oil recovery from its existing field. This result of sequestration provides a small measure
of income to offset a fraction of the cost to separate, purify, transport, and sequester the
COz.

Use Determination for Pollution Control Property Application—Form TCEQ-00611
Effective December 2010 Page 3 of 6




What is the appropriate Tier I Table or Expedited Review List number? 30 TAC §17.17(b)
Expidited Review List Pollution Control Property, B-16 Carbon Dioxide Capture and Geological
Sequestration Equipment. . o JE S
4. Tsthe property/equipment integrated pollution control equipment? Yes. No []
If the answer is ‘No,’ separate applications muust be filed for each piece of
property/equipment. -

5, List applicable permit number(s) for the property/equipment: 36 TAC 106.261, 183, 371,
and 478, , : o

Incremental Cost Difference

6. Isthe Tier I Table percentage based on the incremental cost difference? Yes 1 No X
If the answer is ‘Yes,’ answer the Sfollowing quéétipns: - '

7. Whatis the‘cost' of the new piece of property/equipment?
8. Whatis the cost of the comparable property/equipment? L
9. How was the value of the comparable property/equipment calenlated?.

Property/Equipment Description ~ =~~~ v

10. Describe the property/equipment. (What is it? Where is it? How is it used?) The CO2
control system separates CO2 from the normal plant process syngas, purifies the COz,
compresses it and transports it to final sequestration vid pipeline. Please see Attachment 1
for a more complete project ahd process-description and Attachment 2 for a process flow -
diagram, T T LR

Applicable Rule

11. What adopted environmental rule or regulation is being met by the construction or
installation of the property/eqiipment? The citation must be to the subsection level. 40
CFR §§ 51.166 and 52.21; 30 TAC § 116.115(b); 30 TAC 88 335.471 et seq. , 335.475. See also
attached memorandum from Locke Lord LLP. e : :

Env‘ironméﬁtakl Benefit

12, What is the anticipated environmental E_ervief_i’c_"re:lgfch to the constriction or installation of
the property/equipment? The capture and sequestration of more than one million tons per
year of carbon dioxide currently emitted to the atmosphere. . :

Section 10. Process Flow Didgram (Optional). '

Attach documentation to the application showing a P_rblcess Flow Diagram for the

property/equipment. S ' . o

Section. 11. Partial-Use Percentage Ca Iculation
This section must be completed for all Tier IIL applications: Aftach documentatios to the
application showing the calenlationsused to determine the partial-use percentage for the.
property/equipment. ‘

Use Determination for Pollution Control Property Ai)plicaﬁon—Form TCEQ-00611

Effective December 2010 .. - -Page 40f6 L
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Section 12. Property Categories and Costs

List each piece of property/equipment of integrated pollution control property/equipment for
which a use determination is being sought. .

Land:

Property: Separation, purification, B-16 89.6 $213,850,000
transport, and sequestration of CO2
from the Port Arthur syngas stream.

Property:

Property:

Total: | $213,850,000

Attach additional response sheets to the application if more than three (3) pieces.
NOTE: Separate applications must befiled for each piece of nonintegrated

pollution control property/equipment.
Section 13. Certification Sighature

Must be signed by owner or designated representative.

By signing this application, I certify that I am duly authorized to submit this application form to
the TCEQ and that the information supplied here is true and accurate to the best of my
knowledge and belief,

Printed Name: Gerard Thompson % Date: 6/27/2012
Signature: 7//// ‘&//2%}/ /%} ’?7%% )

Title: Environmental Manager

Company Name: Air Products and Chemicals, Inc.

Under Texas Penal Code 87.10, if you make a false statement on this application, you could
recetve a jail term of up to one year and a fine up to $2,000, or a prison term of two to 10 years
and a fine of up to $5,000.

Use Determination for Pollution Control Property Application—Form TCEQ-00611
Effective December 2010 Page 5 of 6




Applucatmn Submlssmn

Send the completed apphcatlon and the appmpmate fee, along w1th a complete copy of the
completed apphcatlon for the appraisal dlstrlct to:

. US.Mail . .. Phy JszcalAddress
Cashiers Office, MC214 =~ - © " Cashier’s Office, MC 214
Tax Relief Program Building A - )
TCEQ , _ TCEQ
PO Box 13088 . ' 10100 Park 35 Circle
Austin TX 78711—3088 Austin TX 78753

Use Determination for Pollution Control Property Application~Form TCEQ- 00611 '
Effective Decémber 2010 v Page 6 of 6



Attachment 1
PROCESS DESCRIPTION AND LOCATION

The Air Products’ Port Arthur CO2 Capture Units are integrated with the existing Port Arthur 1
(PA1) and Port Arthur 2 (PA2) plants each of which produce hydrogen, electric power, and
steam for use by the Valero Energy Corporation refinery. The PA1 and PA2 hydrogen plants
are located within the Valero Port Arthur Refinery near Port Arthur, Texas. Air Products has
operated PA1 since 2000 and PA2 since 2006. Both the PA1 and PA2 plants use SMR
technology for H, production and deliver the hydrogen to Valero and other West Gulf Coast
customers via pipeline. Each CO2 Capture Unit will recover CO2 from the syngas generated by
the steam methane reformer (SMR) at each site, CO2 capture at each site will achieved through
two Vacuum Swing Adsorption (VSA) trains each of which will be nominally capable of
recoveting up to 760 tons/day of CO2, Captured CO2 from the four VSA trains are aggregated
at the Port Arthur 2 site where it is compressed and dehydrated for delivery to the Denbury
Resources, Inc. West Hastings oil field in Brazoria County via pipeline (See Figure 1 below)

To make possible the final sequestration of the separated CO2, Air Products installed an
approximately 12.8 mile pipeline to deliver the CO2,

i
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CONFIDENTIAL

Attachment 3

Air Products LLC Port Arthur, Texas
CO2 Separation, Purification, Transport, and Sequestration
Tier Il Partial Use Determination

Capital Cost of the New CO2 Plant (w/pipeline, w/o GTG-HRSG): $238,672,000
Useful Life: 10 Years
nterest Rate: 10%

‘Net Present Value Marketable Product: $24,940,000

Production Capacity Factor: 100%

CAP Equation= (1,00 x 5$238,672,000) - $24,940,000 x 100 = 89.6%
$238,672,000

Eligible Capital Cost: 0.896 x $238,672,000 = $213,850,000
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| lO C k e 2800 JPMorgan Chase Tower, 600 Travis

Telephone: 713-226-1200

LLp
Fax: 713-223-3717
O r www.lockelorg.com

Gerald J. Pels

Direct Telephone: 713-226-1402
Direct Fax. 713-229-2613
gpels@lovkelord.com

P\@u & Yon L Houston, TX 77002

Attorneys & Counselors

March 25, 2013

- Texas Commission on Environmental Quality

Tax Relief for Pollution Control Property Program
MC-110

P.O. Box 13087

Austin, Texas 78711-3087

Re:  Response to Notice of Technical Deficiency
Air Products, LLC
Air Products Port Arthur Plant
1801 South Gulfway Drive Gate 37
Port Arthur (Jefferson County)
Regulated Entity Number: RN101941284
Customer Reference Number: CN602299257
Application Number: 16632

Dear Mr. Goodin:

On behalf of Air Products and Chemicals, Inc. (“Air Products"), we are responding to the Texas
Commission on Environmental Quality’s (“TCEQ") Notice of Technical Deficiency dated
January 24, 2013, Air Products submitted an Application for Use Determination on May 31,
2012, for equipment associated with carbon dioxide (*CQO,") capture, transportation, and
sequestration monitoring and verification equipment installed in connection with the company’s
hydrogen production facility at 1801 South Gulfway Drive, Port Arthur, Texas (the “Facility”) and
at the West Hastings oil field in which the CO, will be used for enhanced olil recovery (such
capture, transportation, and sequestration monitoring and verification equipment being
collectively referred to as the “CCS8 System").

We respond to your points in the order they are set forth in your Notice.

Issue 1: The rule citations provided do not require the collection and sequestration of
CO,. In order to be eligible for a positive use determination the property must have heen
placed in service in order to mest or exceed an adopted environmental rule. Specifically,
40 CFR § 51.166 requires States to inventory emission sources located on nontribal
lands and report this information to EPA; it does not place any requirements on the
Applicant or its Facility., 40 CFR § 52.21 does not apply since the Facility does not have a
Prevention of Significant Deterioration (P8D) permit. 30 TAC § 116.115(b) does not apply
hecause the Faclility’s Alr Quality Permit (Nos. 39683 and N63) does not contain a

Allanta, Austin, Chicago, Dallas, Hong Kong, Houston, London, Los Angeles, New Orleans, New York, Sacramento, San Franclsco, Washington DC
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Mr. Chance Goodin
March 25, 2013
Page 2 .-

Maximum Allowable Emission Rate for the control of CO,. 30 TAC § 335.471 contains -
definitions for Chapter 335 and does not place any requirements on the Applicant or its
Facility.” 30 TAC §335.475 requires the development of a Pollution Prevention Plan and
the renewal of the plan every five years. This provision does not impose source
reduction or waste minimization requirements, nor does it compel the use or installation
of a certain technology, equipment, or process. 30 TAC § 101.4 generally prohibits

nuisance conditions, and does not require the control of CO,. The cited permits by rule.
of 30 TAC §§ 106.261, 106.183, 106.371, and 106.478 do not require control of CO,.
Emission limitations associated with permits by rule are stated in § 106.104(a)(4), and
CO, is expressly excluded as a substance with an emission limitation. Please cite to.a
federal, state, or local environmental law, rule, or regulation being met or exceeded by
the use, construction, acquisition, or installation of the subject property. Also, per the
application instructions, “The application must describe how the property/equipment
meets or exceeds a rule, regulation, or statutory provision that has been adopted by a
federal regulatory agency, the State of Texas, ora political subdivision of Texas,” Please
comply with this requirement.

Response:

A. The CCS System is Entitled to at Least a Pértiél' Positive Use Détefmin‘ation,
Because it is a Type of Equipment Listed in Subsection 11.31(k) of the Texas Tax
Code a, EUL o :

As a threshold matter, the TCEQ has not addressed Air Products’ assertion that its CGS System
must receive at least a partial positive use determination because it Is a type of equipment listed
in subsection 11.31(k) of the Texas. Tax Code.! Subsection (k) sets forth a list of property “for
tha control of air, water, or land pollution.” Per subsection (m), when TCEQ receives a tax relief
application for property listed in subsection (k), the Executive Director "shall determine” that the
property “is used wholly or partly" for pollution control (emphasis added). Thus, by the express
language of the Tax Code, such equipment must qualify at least in part for a positive case
determination, - : -' B e

Although"'it is.not clear on what basis the TCEQ seeks to evade the clear mandate of sections
11.31(k) and (m), the TCEQ previously has taken the pos_ition that :_not_Withstanding the -

1 gubsection (k) inciudes property used "wholly or partly” to capture CO, from an ar;thropogen’ic’; source in
this. state that is geologically sequestered in this state—if the U.8. Environmental Protection Agency
(“EPA") adopts a final rule or regulation regulating ‘CO, as. a pollutant. As explained in Air Products’
application, EPA has adopted such a final rule or regulation regulating CO, as a pollutant pursuant to its
Light Duty Vehicle Rule, the GHG requirements that became effective January 2, 2011.  See, 75 Fed,
Reg. 25,324 (May 7, 2010). - Moyeover, pursuant to EPA's Talloring Rule, effective August 2, 2010, .

GHGs, including CO,, became regulated poliutants at major stationary, sources as early as January 2,
2011. 75 Fed. Reg. 31,514 (June 3, 2010),, Permitting of emissions associated with the CGCS System
commeficed in April 2011, after the effective date of EPA’s adoption of each of these final rules regulating
CO, as a pollitant. See Standard Permit Registration Number 95649, and Permit by Rule Registration
Number 95892, and the applications fherefor, dated April 7, 2011, and April 24, 2011, respectively.
Through & stralghtforward application of the statutory language, the CCS System qualifies for the
pollution control property tax exemption. ) : : - :
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requirement placed upon.the Agency under subsection (m), property listed in subsection (k)
could be found to have zero percent pollution control use.* Essentially, the Executive Director
has interpreted property “used wholly or partly ... for the control of ... pollution” to include
property that is nof at all used for pollution controf. To the extent that TCEQ applies such an
interpretation to Air Products’ application, such interpretation Is an impermissible misreading of
the statute, and is arbitrary and capricious under the Texas Administrative Procedure Act
(“Texas APA").°

First, the plain meaning of the term “partly” does not include “not at all.” As the Attorney
General observed in a 2001 opinion on the tax relief program, section 11.31 is "broadly written,”
‘and “its plain meaning is clear. It embraces any property ... ‘that is used wholly or partly as a
facility, device, or method for the control of air, water, or land pollutlon.” The opinion goes on to
“state that “the term 'wholly’ clearly refers to property that is used only for pollution control,” while
the term “partly” “embraces property that has only some poliution-control use.” The Attorney
General noted that Merriam Webster's Colleglate Dictionary defines “partly” to mean "in some
measure or degree.” Thus, by its plain meaning, the term “partly” cannot mean “not at all.”

A review of other parts of the statute that use the term, “wholly or partly,” definitively establishes
the interpretation's validity, According to principles of statutory construction, a term used more
than once in a statute should generally be given the same meaning throughout the entire
statute.® Looking at the other parts of the statute, interpreting “partly” to mean “not at all” would
yield absurd results. For example:

« Subsection (a) provides that a person is entitled to a tax exemption for property used
“wholly or partly” for pollution control. Under TCEQ's interpretation, property not used at
all for poliution control would be eligible for an exemption. That is if “partly” can be
construed to mean “not at all," then a tax exemption could exist for property used “wholly
or [not at all]” for pollution control. Obviously, that cannot be the legislature’s intent.

« In subsection (k), the list of property used for pollution control includes property used
“‘wholly or partly” to capture CO, from an anthropogenic source in this state that is

* TCEQ Executive Director's Response to the Appeals Filed on the Negatlve Use Determinations for the
Heat Recovery Steam Generator Applications, Docket Nos, 2012-1629-MIS-U et al. ("Executive
Director’s Response”). “Just because a plece of equipment is fisted in §11.31(k) does not mean that it
is automatically entitted to a posltive use determination.” /d. at 3. "Section 11.31(m) requires the
Executive Director to distinguish the production portion of the §11.31(k) listed equipment from the
pollution control portion. The Executive Director must determine the appropriate use determination
percentage, which includes 0% If none of the equipment is used for pollution control.” /d, at 6.

3 Tex. Gov't Code §§ 2001.001 et seq.

4 Attorney General of Texas John Coryn, Opinion No., JC-0372 Re: Wheather certain types of property at
new facilities qualify for a tax exemption as polittion-control property under section 11.31 of the Tax Code
(RQ-330-JC), available at
https:/iwww.oag.state, tx, us/opinionsfopinions/49cornyn/op/2001/atm/jc0372.htm.

S“A term appearing in several places in a statutory text is generally read the same way each time it
appears.” Ratzlafv. U.S., 510 U.S, 135, 143 (1994).
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geologically sequestered in this state®  Under TCEQ's interpretation, if applied
consistently, property not used at all for capturing CO, would be eligible for the tax
exemption. Further, If “wholly. or-partly” may be read to mean “nothing at all,” then the
stature could be read to allow a tax exemption for property not capturing any CO, at all

© Again, these are absurd resufts. - ..~ "

« Subsection (i) requires a "person seeking an exemption” to provide the local appraiser
with a copy of the, Executive Director's letter “determining that the [property] is used .
wholly or partly as pollution control property.” Under TCEQ's interpretation, property not
used at alf for_pollution control could be ‘the 'subject of the Executive Director's letter.
Obviously, there is no need for an appraiser to receive a lstter indicating no tax .

. exemption is applicable. - : .

TCEQ guiviziah'ée,d'ém:dnétrates that the Agency itself iﬁ‘terprew 'f‘wh'oliy_dtvpé'r'tly’g’f to mean “in_
some measure or degree” as opposed to ‘not at all.” According to the guidance, to obtain tax

relief an applicant must obtain “a determination that the property/equipment is used for potlution
control" (which includes “the percentage of property/equipment, use that pertains.to pollution
control”), then submit this use determination to the local dppraisal district “to obtain the property
tax exemption,” TCEQ guidance thus assumes thaf the Executive Director's determination that

the property is used “wholly or partly”. for pollution control is the same ‘as “a determination that

the property/equipment is used for pollution conitrol’ {emphasis added).

Other parts of the statute demonstrate_the legislature's intent that property listed in
subsection (k) be presumed to have at least some poliution cantrol. benefits, Subsection (k)
affirmatively. states that the listed property is. "for the control of air, ‘water, or land pollution.”
Moreover, the TCEQ may only remove property from the list in subsection .(k) if it finds
“compelling evidence to support the conclusion that the item does not provide pollution control
benefits.”® Necessarily, this means that the legislature determined that all property listed in

subsection (k) provides some pollution control benefits. _Accordingly, with regard to property
listed in subsection (k), the Executive Director is charged with responsibility to determine ‘how
much” such praperty is used for pollution controls,® i.e. is it used wholly or just in part. But for

property not so listed, he must determine “if" it is used “wholly or partly” for poliution control.™

Note that while applicants generally must ideitfy the environmental benefits of the installation of
pollution control property in.order to obtain tax relief, the Executive Director must determine
“that” property listed in subsection (k) is used “wholly or partly” for pollution control regardless of

5 Tex, Tax Code § 11.31(K)(16).

7 TCEQ, Property-Tax Exemptions for Pollution Control Property 4, available at
http:/lwww.tceq‘.texas.qo‘v/assets/public/implementation/t_ax rellef/ira4B81 _program_guidelines.pdf.

8 Tex. Tax Code § 11.31(k).
% 1d. § 11.31(1).

1019, § 11.31(m).

1 1d. § 11.31(d).
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whether the applicant submits information on environmental benefits.’* This demonstrates the
legislature’s assumption that property listed in subsection (k) has environmental benefits and,
thus, pollution control benefits.”® A “zero” benefit determination is not contemplated or even
authorized by the Tax Code.

Thus the statute clearly requires at least a partial positive use determination for property
listed under subsection (k), including the CCS System. Any Interpretation to the contrary
impermissibly ignores the legislature’s will in violation of the Texas APA™ and is an arbitrary and
capriclous abuse of Agency discretion.’® If the TCEQ wished to adopt a new approach in
evaluating tax relief applications for property listed in subsection (k), the Agency was required to
do so via the process for valid rulemaking outlined in the Texas APA.'® Because TCEQ has not
done so, it is bound by the statute as is, which mandates at least a partial positive use
determination for property like the CCS System that is listed in subsection (k).

B. The CCS 8ystem Must Meet or Exceed a Rule or Regulation Adopted for the
Prevention, Monitoring, Control, or Reduction of Pollution—not a Rule or
Regulation that Requires Collection and Sequestration of CQ,

TCEQ states that the rules cited in Air Products’ application “do not require the collection and
sequestration of CO," This, however, is not the appropriate standard. Air Products’ CCS
System must simply “meet or exceed rules or regulations adopted ... for the prevention,
monitoring, control, or reduction of air, water, or land poliution.”” At the December 5 TCEQ
Commissioners Agenda Meeting," when faced with similar arguments from the Executive
Director, the Commissioners confirmed that the cited rule or regulation need not require a
specific type of pellution control property, nor set forth a specific method by which the
equipment must control pollution. '

At the Agenda Meeting, the Commissioners considered the applications for tax relief for -
HRSGs, and the Executive Director's decislon denying the requested relief.?’ In his decision,
the Executive Director argued that HRSGs are not eligible for tax relief because no applicants

"% 1d. §§ 11.31(c, m). In this Instance, however, no question reasonably exists that the CCS System, by
reducing CO, emissions, does not provide environmental benefits.

" TCEQ defines “environmental benefit’ as synonymous with “pollution control.” 30 TAC §17.2(4)
" Tex. Gov't Code § 2001.174(2)(A).
' Id. § 2001.174(2)(F).

" ld. §§ 2001.023-.030. "Rule” is defined as “a state agency statement of general applicabllity that;
(iy implements, interprets, or prescribes law or policy; or (if) describes the procedure or practice
requirements of a state agency.” /d. § 2001.003(8)(A).

" Tex. Tax Code § 11.31(b); 30 TAC § 17.4(a).

'® TCEQ Commissioners Agenda Meeting, Use Determination Appeals, Docket Nos. 2012-1529-MIS-U et
al. (December 6, 2012) (“TCEQ Commissioners Meeting").

94,
® The HRSGs and Air Products' CCS Systems are similarly situated because both are listed under

subsection (k). See also note 1.
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had cnted a “rule that requires the installation of the HRSG" nor. a “generally applicable
efficiency standard that could only be met by installation of a HRSG."®' ‘Although less relevant
to Air Products’ application, the Executive Director also argued that HRSGs did not remove
pollutants, but rather avoided emissions through increased efficiency, and that the Executive
Director had “never recognized emissions avmdance as pollutlon control. 2

The Commrssronere rejecred both of these arguments First, the Commissioners addressed
whether the cited “rule or regulation” must require the installation of the specific piece of
equipment for which an applicant is seeking fax relief. Chairman Bryan W. Shaw stated that,

historically, the. Commissioners had not required that the specific type ‘of equipment be
mandated by the cited rule. Rather, the Commissioners had required, in accordance with the
statute, that the equipment “meet or. exceed a standard.”” The Chairman emiphasized that this
fle><|ble approach incentivizes new control measures: “faster, more efficient ways of getting the
environmental results ... while marntaihing cost effectiveness.”. Even the Executive Director’'s
staff member, Dan Long, agreed stating that the cited rule “doesnt have to directly say which
piece of equipment” must be used. Thus the cited rule or regulatlon need not require a specrflc
type of pollution control property.

Second the Comm[ssmners oonsu:lered whether the cited “rule or regulatron must set forth a
specific methiod by which the equipment must control pollution. - According to Chairman Shaw,
TCEQ drafted the regulatlons to “encourage. and Incentivize least-cost compliance,” in order to
comply with the will of the legislature.. He noted that it Is not the intent of the Commissioners nor
the Executive Director to “disincentivize energy efflmenoy or new, more éfficient approaches.”
Rather, the statute allows applicants o “find ways to achieve standards and achieve
environmental protections in the most cost effective way.” Commissioner Carlos Rubenstein
agreed that the legislature intended for the requirements to be flexible, in ordat to incentivize
innovative ways to reduce peliution. With respect to the HRSGs, he pointed out that one should
not be required to “forego energy efficiency, and then on the back end ... put something back in,
a scrubber or something on the back -end, to produce the same, .goal.” Commissioner Baker
agreed, noting that it would not be appropriate to discount the fact that increased efficiency
leads to emission avoidance. As the Chairman observed, this flexibility acknowledges that a
strong economy Is required to encourage further investment in environmental protections.
These comments prove that the cited rule or regulatlon need not set forth a specnf“ c method by
which the equipment must corifrol pollution. ,

Here Air Products’ CCS System collects and sequesters CO,, but as the TCEQ Commissioners
have agreed in principle, the System need not meet or exceed a rule that requires removal of
CO, through collection and sequestration. Rather, the CCS System must- mereiy meet or
exceed a rule “adopted ... for the preventlon monltorlng. control, or reduction of air, water, or
land pollution.”® And as explamed in the next section, Air Products has identified such rules in
its application.

# Executive Director's Response at 11.
2 1d. at 8.
% Tex. Tax Code § 11.31(b); 30 TAC § 17.4(a).
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C. The CCS System Meets or Exceeds Rules or Regulations for the Prevention,
Monitoring, Control, or Reduction of Pollution

According to the TCEQ, Alr Products’ CCS System does not ‘meet or exceed” the following
rules or regulations cited in its application. As explained fully in Air Products’ application, the
CCS System does meet or exceed these rules. Below we provide a brief overview of these
rules and specifically address TCEQ's claims in the Notice of Deficlency.

« 40 CFR § 52.21 does notapply since the Facility does not have a Prevention of
Significant Deterioration (PSD) permit.

40 CFR § 52.21 requires obtaihing a PSD permit and implementing the best available control
technology (“BACT"), where a major source undergoes a major modification that causes an
emissions increase of at least 75,000 tons per year of COy—starting on July 1, 2011.** And
according to the U.S. Environmental Protection Agency's (‘EPA") guidance on the PSD
permitting requirements, carbon capture and sequestration could be considered as BACT in
these circumstances.”

Here, the Facility is a major source of CO,, and the modifications associated with installing the
CCS System would have caused an increase in CO, emissions greater than 100,000 tons per
year (without consideration of the capture controls). Thus the facility would have been required
to-.comply with the PSD permitting and BACT requirements as of July 1, 2011, The only reason
Air Products was not required to obtain a PSD permit and implement BACT is because it sought
authorization to make the modifications three months before July 1.2 As a result, Air Products
agreed to install CO, control technology hefore it was required to implement BACT under the
regulations. The installation and use of the CCS System thus exceeds these regulations,
because Air Products voluntarily implemented measures to capture and sequester CO, before it
was required to do so.

*+ 40 CFR §51.166 requires States to inventory emission sources located on
nontribal lands and report this information to EPA; it does not place any
requirements on the Applicant or its Facility.

40 CFR § 51.166 requires that State Implementation Plans include measures to prevent
significant deterloration of air quality, including the PSD permitting and BACT requirements
outlined above.” This federal regulation imposes requirements on the state Plans, which are
enforceable at the state level. Thus the Facility is subject to this regulation, and as explained
above, the installation and use of the CCS System exceeds these regulations.

2 40 CFR §§ 52.21(a)(2)(ii), 52.21()(3), 52.21(b)(48)(v)(b); 75 Fed, Reg. 31514 (June 3, 2010).

* EPA, PSD and Title V Permitting Guidance for Greenhouse Gases, EPA-457/B-11-001, March 2011,
Appendix H.

* Alr Products applied for authorization In April of 2011, The timing was controlled by separate timing
concerns related to the Department of Energy's participation in the project.

27 40 CFR §§ 51.166(a, |).
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+ 30 TAC § 116.115(b) does not apply because the Facility’s Alr Quality Permit
(Nos. 39693 and N63) does not contain a Maximum Allowable Emission Rate
for the control of CO,.

30 TAC § 116.115(b) requires that a permit holder comply with the permit's conditions, including
the maximum emission rates for contaminants. This rule applies here because Air Products
holds Air Quality Permit 30693 and N63, dated December 15, 2009, and the rule requires permit
compliance. It is true that Air Products' permit does not state a maximum emission rate for
C0O,2 However, CO; is an air contaminant because it is produced by a process that is not
natural 2 and the U.S. Supreme Court has held that greenhouse gases (‘GHGs"), including
CO,, are pollutants under the federal Clean Air Act.*® The fact that the permit does not provide
a cap on CO, emissions may be interpreted in one of two ways. If the lack of a cap means
there is no limit on CO, emissions, then" iriplementing the CCS System to control COy

emissions exceeds the permit requirements by reduding emissions of an air ¢ontaminant where

no reduction is required. - If the lack of a cap means that no emigsions ‘of CO, are permitted,

then implemeriting the CCS System to control CO; emissions is an effort to meet the permit

requirements, Either way, the installation and use of the CCS System meets or exceeds’

the rule. . s _ . .

« 30 TAC § 335.471 containg definitions for Chapter 335 and does not place any
requirements on the Applicant ot its Facility. T

Air Products’ application cites 30 TAC § 335471 ef seq. as a whole, not merely section
335471, Please see below for an explanation as to why the regulation as a whole is sufficlent
for purposes of the tax relief requirements. o o .

« 30 TAC § 335.475 requires the development of a Pollution Prevention Plan and
the renewal of the plan every five years. This provision does -not impose
source reduction or waste minimization requirements, nor does it compel the
use or installation of a certain technology, equipment, or process.

30 TAC § 335.471 et seq, requires preparation of pollution prevéntion plans that idéhtify source
reduction and waste minimization projects to be undertaken.”’ Source reduction includes any

practice that reduces pollutants entering the environment, reduces hazards to the public or the

environment associated With release of pollutants or contaminants, and includes equipment or

technology modifications that accomplish these goals,™

According to the TCEQ, this rule is not sufficient because It “does not impose source reduction
or waste minimization requirements.” The Agency, however, applies the wrong standard. The

% Alr Products’ Alr Quallty Permit 39693 and NG3, dated December 15, 2009,
% Tox. Health & Safety Code § 362.003(2)

% Massachusetts v, EPA, 127 S.Ct. 1438 (2007).

% 30 TAC § 335.474(1)(B, C).

%2 Id. § 335.471(13).

1664265v5 3/19/2013 4:48:43 PM



Mr. Chance Goodin
March 25, 2013
Page 9

requirement is that pollution control property "meet or exceed rules or regulations adopted ... for
the prevention, monitoring, control, or reduction of alr, water, or land pollution” (emphaSIS
added).”® This is a broad standard: the rule may be one that controls poliution by imposing
numeric emission caps, or one that is intended to prevent pollution. Chairman Shaw made this
exact observation during the TCEQ Commissioners Meeting. After quoting the statute, he
stated that applicants are not limited to “just control in the form of a poliution abatement device
that's added on the tail end,” because “prevention is specifically mentioned” in the statute. He
confirmed that property is not disqualified from tax relief merely because it is "used in a way to
reduce emissions through prevention.” Here, 30 TAC § 335.471 ef seq. is intended to prevent
pollution, which necessarily includes the discharge of air contaminants like CO, (as explained
above). EPA has speonﬂcally dee:lgnated the Pollution Prevention Program as a mechamsm for
reducing GHG emissions.* This rule is thus sufficient.

Alternatively, TCEQ believes that this rule is insufficient because it does not “compel the use or
installation of a certain technology, equipment, or process.” However, as explained above, the
cited rule need not require a specific type of pollution control property, nor a specific method by
which the equipment must control poliution. In fact, at the TCEQ Commissioners Agenda
Meeting, the Executive Director’s staff agreed that “the rule doesn't have to specifically name a
piece of equipment.” Chairman Shaw also pointed out that, historically, the Commissioners had
not required that the specific type of equipment be mandated by the rule, and noted that the
Commissioners planned to continue with that approach in the future. That the cited rule does
not require the use of a specific technology, equipment, or process is thus irrelevant.

Alr Products Is subject to the cited rule,®® and recently amended its Pollution Prevention Plan for
the Facility to incorporate construction and use of the CCS System as a source reduction
activity that reduces CO, (which, as explained above and in Air Products’ application, is
conslidered both an air contaminant and a pollutant), Thus the cited rule is sufficient, and the
installation and use of the CCS System meets or exceeds this regulation.

¢« 30 TAC § 101.4 generally prohlblts nuisance conditions, and does not require
the control of CQ,.

80 TAC § 101.4 prohibits the discharge of air contaminants that may constitute a nuisance
condition. According to TCEQ, this rule does not suffice for purposes of the tax relief program
because it does not "require the control of CO," Again, however, this is not the correct
standard, The rule or regulation must have been “adopted ... for the prevention, mon/tor/ng,
control, or reduction of alr, water, or land pollution” (emphasns added).*® This is a broad

% Tex, Tax Code § 11.31(b); 30 TAC § 17.4(a),

“1n EPA's 2010-2014 Pollution Prevention Program Strategic Plan, the agency announced its intention
to identify and leverage pollution prevention opportunities to reach five key goals. EPA’s first goal was to
use the Pollution Prevention Program to reduce the generation of GHG emissions to mitigate climate
change, including by the promotion of alternative technologies to control GHG., EPA, 2010-2014 Pollution
Prevention (P2) Program Strategic Plan 3-4 (February 2010), available at
hitp://www.epa.gov/p2/pubs/docs/P28trategicPlan2010-14.pdf.

% Pollution Prevention Planning (D Number P06985,
% Tex. Tax Code § 11.31(b); 30 TAC § 17.4(a).
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standard: the rule may be one that controls pollutlon via numencal emlssmn caps or arule that
is i ntended to prevent or monltor pollution.’

30 TAC § 1014 is. lntended to prevent pollutlon ‘ocourring through d;scharges of air
contaminants that cause nuisance conditions. ' As explained above, CO, is an air contaminant.’
Additionally, EPA concluded its endangerment fll‘ldll’lg that GHGs, including CO,, “may
reasonably be anﬂmpated to ... endanger public heaith. " EPA based its finding, in part, onits
consideration of “evidence - demonstratlng that ‘climate change (to which CO. contributes,
according to EPA) will cause increases in regional ozone pollution, which is associated with
Increased. risk-of respiratory illness and death.®® In this case, Air Products’ control of CO, is
meaningful. Here by definition, the facility is a “major source” of COy and as of July 11, 2012
was subject to full PSD permitting. Presumably, the Agency is not suggesting that controllmg
what would be ‘amajor source does not fall squarely W|thln the rule's lntent

Here, the CCS System captures greater than 90 percent of CO, from the process gas stream
used in a hydrogen production facility, thereby preventlng nuisance conditions associated with
CO, from arising, as required by 30°TAC § 101. 4, Thus the cited rule is suff;cxent and the -
mstallatton and use of the CCS System meets or exceeds thls regulatlon :

e The cited permlts by rule of 30 TAO 8§ 106 261, 406 183 106.371, and 106.478
do not réquire control of CO,. Emission llmltatlons assoclated w:th permits by
rule are stated in § 106. 104(3)(4), and GO, is expressly excluded as a
substance WIth an emission llmltatlon

Alf Products cited these rules in response to appllcatlon Question 5 (Section 9) on the
applicable permit numbers for the property equipment, not Question 11 (Section 9) on the cited
rule or regulation belng met by the construction or lnstallatlon of the property/equlpment

Issue 2 Please review the answers provided for questlon 2 and 3 in Section 9 to ensure
they are appropnate If a marketable product is being produced by the
propertylequlpment it cannot be 100% pollutlon control propertylequnpment

Response: We are prowdlng a revised Page 3 of- the appllcatlon to state in Questlon 2 of
Section 9 that the equipment is not used 100% for pollution control,

lssue 3: Please provide a listing of the equipment that is included in the application.
What pieces, if any, of the electrical generation unit are included?

Response Please see Attachment 4 for a list of equlpment lncluded in the applicatlon None
of the listed equipment is associated with the eleotrlcal generatlon unit,

% 74 Fed. Reg. 66,496-97 (Dec, 15, 2009).
% 1d. at 66,525,
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Issue 4 Please provide an explanation on how each variable of the cost analysis
procedure was calculated.

Response: Please see Attachment 5 for an explanation of how each variable of the cost
analysis procedure was calculated. Additionally, please note that we are providing a revised
Estimated Dollar Va[ue based upon more current information that became available since the
date of the application.®® The revised Estimated Dollar Value and updated cost calculations are
included in a revised version of Attachment 3, also attached.

Gl

Gerald J. Pels

For the Firm

&1@{4%] > /«lq A std
Gerald D. Higdon @
For the Firm

* The original Estimated Dollar Value, as stated in Section 12 of the application, was $222,613,422,
The revised Estimated Dollar Value Is $201,200,000,
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4, City, State, Zip: Port Arthur, TX 77640

Section 7. Appralgal District with Taxing Authority
L. Apprajsal District: Jefferson County Appraisal Distriet :
2. District Account Number(s): New Property

Saction 8. Contact Name

Company Name; Alr Produets and Chemieals, Tne.
First Name of Contact; Gerard

Lagt Nane of Contact: Fhompson

Salutation: Mr, [} Mrs. [7} Ms, [T Dr. [ Other:
Title: Environmental Manager =

Malling Address; 7201 Haniilton Boulevard

City, State, Zip: Allentown, PA 18195-1501

Phone Number/Fax Number: 610-481-5154/610-716-5590
. Email Address: thompsgp@airproducts.com

10, Traeking Number (optional): '

Section 9. Property/Equipment Deseription, Applicable
Rule, and Enviranmental Benefit

For each piece, or each category, of pollution control property/equipment for which a use
determination is being sought, answer the following questions,

Attach additional response sheets to the application for each plece of integrated pollution
control property/equipment {f a use determination is being sought for more than one (1) piece.

o N bW

General Information

I Nare the property/equipment: The Ale Products' Port Arthur Plants 1 and 2 CQ2
separation, purifieation, delivery, and sequestration systen, i

2. Isthe pzjgperty/'eqtﬁpmen‘c':usfsd 100% as pollution eontral equipment? Yos [] No [X]

If the answer is Ves, explain how it was determined that the equipment is used 100% for
pollution control: The Port Arthur CO2 system {8 part of a Department of Energy (DOE)
project to develop and demonstrate technology to successfully capture, purlfy, deliver, and
sequester CO2.,

3. Does the property/equipment generate a Marketable Product? Yes X No []

If the answer 1s ‘Yes,’ describe the marketable product: Successfully sequestering the CO2
at the Denbury Resources West Hastings ofl fleld, provides Denbury the ability to enhance
its oi] recavery from its existing field. This result of sequestration provides a small measure
of income to offset a fraction of the cost to separate, purify, transport, and sequester the

CQ2.

Use Determination for Pollution Control Property Application-Form TCEQ-00611
Effective December 2010 Page 3 of 6



CONFIDENTIAL

Attachment 3

Air Products LLC Port Arthur, Texas
CO2 Separation, Purification, Transport, and Sequestratlon
Tier Ill Partial Use Determination

Capital Cost of the New CO2 Plant (w/plpelme w/o GTG- HRSG) $238,672,000
Useful Life: 10 Years : ' ‘
Interest Rate: 10%
Net Present Value Marketable Product: $37,463,000

Production Capacity Factor: 100%

CAP Equation = (1,00 x $238,672,000) - $37,463,000 x 100 = 84.3%
$238,672,000

Eligible Capital Cost: 0.843 x $238,672,000 = $201,200,000 -




Attachment 4
" Port Arthur CO2 « Capital Equipment List

1AL3 CW Pumps
1A13 VSA Cooling Water Recyle Pumps
1A13 Trim Cooler Regycle Pumps
1A13.CT Blowdown Pumps

" 1A13 Waste Sump Lift Pumps
1A13 Product Blowers
1A13 COZ2 Compressar
1A13 Rinse Compressors

1A138 Seal Gag Dryer ,
1A13 Back-up Seal Gas Compressnr :
1413 JW $kid -
1A13 Rinse OIf Recovery Skids
1A13 Rinse Comp Aux Skids
1AL3:HRSGE Chemical Doslng Unit
1A13 HRSG System
1A13 GT System:
1A13 Cooling Tower System
1A13 Instrument Alr Skid
" 1A13 Vacuum Blower Inlet Sllancar

1A13 Vacuum Blower Discharge Silencer
1A13 Sidestream Flltar

pe

1A13 SMR Bumers o

1A13 VSA Vessel Internals

1A13 Adsorbers. Vesssels

1A13 Surge Tanks

1A13 Mole Sleve

1A13 VSA Alumina

1A13 VSA Ceramlc Balls

1A13 NH38 SCR Upgrades for SMRs
1A13 Drler System

R G

1A13 NG Gas Knock-Out Drum

1A13 CO2 Product Compressor Suction Sep
1A13 CO2 Product Condensate Drum

1A13 CO2 5th Stage Discharge Separatar
1A13 Cogen Unlt Continuous Blowdown Drum
1A13 Neutralization System/Tank
IRt
1A13 Blower Aftercoolers
1A13 CO2 Comp Aftercaoler

1A13 CO2 Disposal Vaparlzer




Attachiment 4
Port Arthur o2~ Capltal Equipment List

1A13 HRSGE Blowdown Cuoler

1A13 Vaczrgm Blower Motor 1st Stag@
1A13 Vacuum Blower Motor 2nd Stage
1A13 Vacuum Blower 3rd Stage

1A13 CO2 Product Compressor Mator
1A13 CO2 Rinse Compressor Motor
1A13 GT/ Transformers/ Substation.

1A13 69KV Upgrades
113 POCElectic B
FATSEericaEomna
1A13 69KV Step-Up Transformer

1A13 Dead-End Structure

1A13 13.8KkV Switchgear Bus Tap Additlon
1A13 4160V to 480V Transformer

1415 13.8kV to 4kV Transformer

1A13 Bus Dugt/Cables.

1ALBLVVED

:1A13 Hv Cable AN
E’;" 7& lca ofﬁf’?@i e
1A13 ‘/SA Automatic Vﬂlvev-
1A13 VSA Bulk Instruments
Pendlng SPMatl Actlvity §

1A13 Control Valves
1A13 Safety Deviges
1A13 BCS

1A13 MPC Hardware
1A13 Bulk thstrumants

1A13 Transmitters/Manifolds
1A13 Analyzer Bldg -

1A18 Analyzer Bldg Equip
1A13 CEMS. Equlp & Bldg
1A13 Flowmeters

1A13 Paymeters

1A13 Manual Valves ,
1A13 Traps, Strainers, Mise Devic
1A13 VSA ManualValves_ R

1A13 ISBL PAJ. Piplng »

1A13 ISBL PA1 Stgel/ Plpe Supports
1A13 ISBL PA2 Piping

1A13 ISBL PA2 Steel/ Plpe Supports
1A13 Process Piping assemblies/ skids
1A13 Fuel Gas Skid



Attachment 4

Port Arthur CO2 - Capital Equipment List
1A13 VSA Skids
1A13 Blower Plping assemblies/skids
1A13 Rinse Compressor Skids
1A13 OSBL Rack and Yard Stee!
1A13 OSBL PI fng
7 _

1 13 Spare Parts Bulldlﬁg
1A13 CW Treatment Bldg Module
1A13 Blower Esul!dlng

1A13 Frelght Road/Rall
1A13 Freight Alr .
1A13 Warehousing/Export Boxing
1A13 Freight Ocean

1A13 Imporl: Duties & CustomsFees

1A13 Commissloning/Start up Pa rts
1A13 §igns & Nameplates

1A13 Maintenance Supplies

1A13 Office Equipment

1A13 Spare Parts Racking / Storag
1A13 Maintenance Tools

1A13 Safety Equipment

1A13 In Plant Radios

1A13 PC Hardware & Links

1A13 14 baratory Equipment

1A13 CO2 Product Compreswr Spares
1A13 Rinse Compressor Spares
1A13 Blower Spares

1A13 Instr Alr Comp Spares

1AL3 Dryer Unit Spares

1A13 Oll Removal Skid Spares

1A13 GT/HRSG - LTSA Spares

1A13 GT/HRSG ~non - LTSA Spares
1A13 GT/HRSG - other Spares

1A13 Plant Spares - misc.

1A13 JW Spares

1A13 Pump Spares

1A13 Burner Spares

1A13 Safety Valve Spares

1A13 Valve & Instr Spares

1A13 V5A Skid Valve Spares

1A13 Analyzer Spares

1A13 DCS Spares



_ Attachment 4
Port ArthurCQ2 - Capital Equipment Uist

1A13 Cooling Tower Spares
1A13 Mator Spares

1A13 HV/LV Electrical Gear Spares
18113 Pipe

18113 Coating

1113 Fittings

1B113 Excess Flow Valves
18113 Inlihe Valves

1B113 EFV Station Valves
18113 Paymeter

1B113 Instrumentation
18113 Qperations Materlals



Attachment 5
Notice of Technical Deficiency - January 24, 2013

lssue 4: Please provide an explanation on how each variable of the cost
analysis procedure was calculated.

Capital Cost New — Project capital costs were provided by the Air Products Senjor
Project Senior Manager

Capital Cost Old — Not applicable, no existing facility
Production Capacity Old — Not applicable, no existing facility
Production Capacity New — 100%: New facility

Marketable Product Value — Ten years of projected product (CO2) sales provided by
Commercial and Project Management were employed.

Production Cost - Ten years of project operation and maintenance costs provided by
Global Operatjons were employed.

Interest Rate — 10% per 30 TAC §17.17(c)(2)
Production Capacity Factor — 1.0: New facility

Useful Life — 10 year projection provided by APCI Commercial Management.

Air Products Internal Use Only
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Bryan W, Shaw, Ph.D,, Chatrman
Carlos Rubinstein, Commissioner
Toby Baker, Commissioner

Zak Covar, Execuitve Direcior

TrXAS COMMISSION ON ENVIRONMENTAL QUALITY
Protecting Texas by Reducing and Preventing Pollhution

May 28, 2013
Mr., Gerard Thompson
Environmental Manager : .
Air Products and Chemicals, Inc.
7201 Hamilton Blvd, M AL =D
Allentown, Pennsylvania 18195-1501 MAY 30 2013
Re:  Notice of Negative Use Determination TAX RELIEF PROGRAM

Air Products, LLC

Alr Products Port Arthur Plant

1801 South Gulfway Drive Gate 37

Port Arthur (Jefferson County)

Regulated Entity Number: RN101941284
Customer Reference Number; CN602299257
Application Number: 16632

Dear Mr. Thompson:

This letter responds to Air Products, LLC's Application for Use Determination, recetved May 31,
2012, pursuant to the Texas Commission on Environmental Quality's (TCEQ) Tax Relief for
Pollution Control Property Program. :

The TCEQ has completed the review for Application No, 16632, and has issued a Negative Use
Determination for the property in accordance with 30 Tex, Admin. Code (TAC) § 17.4. The
justification for the negative use determination is provided below.

In order to receive a positive use determination, an applicant must cite to the federal,
state, or Jocal environmental law, rule, or regulation being met or exceeded by the use,
construction, acquisition, or installation of the subject property. The mile citations listed
in Application No. 16632 are not appropriate for the following reasons.

L 4

40 C.F.R, § 51.166 requires States to inventory emission sources located on
nontribal lands and report this information to the U.S. EPA; it does not place any
requirements on the Applicant or its Facility.

40 C.F.R. § 52.21 does not apply because the Facility does not have a Prevention
of Significant Deterioration (PSD) permit.

30 TAC § 116.115(b) does not apply because the Facility’s Air Quality Permit (Nos.
39693 and N63) does not contain a Maximum Allowable Emission Rate for the
control of CO,. '

30 TAC § 335.471 et seq. and 30 TAC § 335.475 implement the Waste Reduction
Policy Act of 1991, These sections encoutrage source reduction and waste
minimization through the development of Pollution Prevention (P2) Plans, While
these sections impose reporting requirements, they do not require the Applicant
to install waste minimization or recycling equipment. '

P.O.Box 13087 * Austin, Texas 78711-3087 * 512-239-1000 * tceq.texas.gov

How is our customer service? teeq.texas.gov/customersurvey
printed on recycled paper




Mzr. Gerard Thompson
Page 2
April 19, 2013

o 30 TAC 8§ 101.4 is a general prohibition against causing nuisance conditions, and
does not require the control of CO,or the construction or installation of the
subject property.

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed
with the TCEQ Chief Clerk within 20 days after the receipt of this letter in accordance with 30
TAC 817.25.

1f you have questions regarding this letter or need further assistance, please contact Ronald
Hatlett of the Tax Relief for Pollution Control Property Program by telephone at (512)239-6348,
by e-mail at Ronald, Hatlett@tceq.texas.gov, or write to the Texas Commission on
Environmental Quality, Tax Relief for Pollution Control Property Program, MC-110, P.O. Box
13087, Austin, Texas 78711-3087,

Sincerely,

éﬁ.g@({fw

Zak Covar
Executive Director

ZC/RH
Enclosure

ce: Chief Appraiser, Jefferson County Appraisal District, PO Box 21337, Beaumont, Texas 77720
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Property Tax Exemptions for Pollution Control Prdpérty
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DISCLAIMER

This document is intended to assist persons in applying for a use determination, pursuant to Title 30

Texas Administrative Code Chapter 17 (30 TAC 17). Conformance with these draft guidelines is

expected to result in applications that meet the regulatory standards required by the Texas Commission on

Environmental Quality (TCEQ). However, the TCEQ will not in all cases limit its approval of

_ applications ta those that correspond with the guidelines in this document. These draft guidelines are not
regulation and should not be used as such. Personnel should exetcise discretion in using this guidelines

document. It should be used along with other relevant information when developmg an application.

INTRODUCTION

Purpose of This Document Y
This document provides information explaining how to app y for ‘a property ta =»%g%nnptmn for capital
expenditures for pollution control property. The term polléttzon control property meabh; ?h acility, device,
“or method for control of air, water, or land pollutxgn“*’*@rﬂder the Texas Tax Code (T‘Ii* Ji¥a person or
business may obtain an exemption from ad valorem plopeﬁy axes fpr g ugpment installed? o comply with
environmental laws or rules. This document explains how to" gﬁ'e ine whether you have equipment that
qualifies for a tax exemption and how to, apply to the Texas '-__,,_' nmssxon on Envnonmenta Quality
(TCEQ) to ultimately obtain the exemptio © document issued
‘exemption is referred to as a use determmatnong%éﬁ

Legislative Background -

) iéndment providing an exemption from
_,_g on con-:tropex“cy Thisjamendment added Section (§) 1-1 to Article VI of

sepislation to? plement th:{%%endment was approved in House Bill (HB) 1920
during the regular session eglslature Thi 'é@g’slation added §11.31 to the TTC. Copies of
§11.31 and §1-1 of Article ".~='I%.‘-ha1:éw ofe égp‘ 53 and 55 of this document. The intent of the
constltutxonéﬁ Afiien ment wasﬂ? ’«’t%'l%p feapital expenditures undertaken to comply with

env1ronmeﬁg rules 1dlﬁ}cp’mncrea cility’s property taxes.

.| L%
w ;

9%%33 77" Leglslature amended’: ,-";31 to require the TCEQ to adopt speo:f" ¢ standards for
evaluating'applications and pmvlde a fogmal procedure to allow applicants or appraisal districts to appeal

a final determ’ %a‘t on. ,5;,‘,',15

lature a {%ge‘nded §11.31 by adding three new subsections. The first change required
the TCEQ to adopt a e)gp;l sive list of property which included a list of 18 pr operty categories, The
second change requues i % the list be reviewed a minimum of once every three years and established a
standard for removing property from the list. The third change established a 30 day review period for
applications that contain property listed on the nonexclusive list.

In 2007, the 80" L Wl

The TCEQ adopted Chapter 17 under Title 30 of the Texas Administrative Code to establish the
procedures and mechanisms for obtaining a use determination. A copy of the program rules is located on
Page 30 of this document.
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The legislation established a two-step process for securing an exemption from property taxes for pollution
control property;

1. A facility must first receive from the TCEQ a determination that the property is used for
pollution control purposes.

2. The applicant then submits this use determination to the local appraisal district to obtain
the property tax exemption, : ' .

Benefit to Taxpayers

The filing of an exemption request, with a positive vse determination, r‘edugﬁéﬂ‘@aﬁacﬂity’s appraised value
by the value of the pollution control property, A lower appraised value resillts in [Gwer property taxes,

ELIGIBILITY AND EXCLUSB@“N Ul

Effective Date S ' 1 {Eég?h“*‘*“ "
.To be eligible for a positive use determination the;s,f}ﬁgébj erty must have been pt ca§%g1, acquired,
constructed, installed, replaced or reconstructed aftéf® fo@t\ 1, 1%%‘:}\-; in.order to m gﬁ;‘i"or exceed -an
" “adopted federal, state, or Jocal environmental law, rule, or ¥ \é%@gtiggﬁ*‘?r’bperty or equipient that existed
prior to that date will not be eligible, . R W‘? . ,
Property that is installed wholly or partly forspollu ‘ﬁ%@_%ol purpos “is eligible for a positive use
determination. The applicant must show that e pro ertfrf%i@“g‘;ﬁfpsgaf ed to meet or exceed adopted
environmental regulations of thednited States, theStat® of Texer?g;‘%@%@political subdivisions of Texas. For
. property used partly for ﬁ;ﬂﬁ' oRntrol, the applfeant must plrform a cost analysis using the Cost
Analysis Procedure to dﬁ-“ﬁgg‘m' f%’% capital cost that qualifies, -
4@&& §€ b %’\ 18
Dedicated Purpose Vehiclésiy

SRS
T

Kligible Property

153

ithat

%)

Al

q?fpill response vehicles are eligible for a positive

determinatiopgifiissel
ey

ihel: Qupositive determination, but it is restricted to land that actually
d Y. A gt : s "

\ 4%@. [ orproperty that is used solely for pollution control purposes, or
is property I}c.h was s,].‘)eac-if“1<:'?1,'j p.urch‘&sed solely for pollution control purposes. Examples of the first
condition incﬁf&%“-ﬁhe actual sql}mg footage of land that contains a bag-house or scrubber. An example of
the second condx‘ﬁg@_g@ the lan “%used for a stormwater or wastewater containment pond. An example of
the third condition" i‘} e putehase of adjacent land which will be used solely for pollution control

purposes. The land mu %}ﬁé"]gecn acquired after January 1, 1994,

i
"‘:‘grn‘

e . .

. Buffer Zones The languhge in the statute includes land as being eligible for a use determination; however,

only that part of the land that actually contains pollution contro) property or that is used as- pollution
control property will be considered, Property used solely as a buffer zone is not eligible, :

Used Equipment Property purchased from another owner is eligible for a positive use determination if it
meets the following criteria:

1, It must have been acquited, constructed, or installed by the new owner after January 1, 1994,

2, It will be used wholly or partly és pollution control property.

Page 3 of 55 January 2008
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3. It has not been taxable by any taxing unit in which the property is located.

Property Excluded from the Exemption

The law specifies that the following classifications of property may not receive the exemption: A

] Motor vehicles, except as explained above,
] Property used for residential purposes. )
‘:-1}-'*'.
i
- Pxoperty used for recreational, park, or scenic uses, which mclude‘é sportmg activities, camping,

scenic areas and historical, archeologlical, or scientific sites, W )

n Pxoperty sub)ect fo a tax abatement agreement executec’l éefore JHRY ia
property that is acquired, constructed, ot installed after&hé,xaba\tement agfé“ ‘k
’é*

Commercial Waste Management Facilities The statute s not all%w property to IGC%:'I  the exemption
solely because the facility manufactures orproduces a %vgct that i8% %%}d in pollution cé % 'I or provides

a service that monitors, controls, or reduces pollution. Fo \4;, 3} ple bpose that a oom’iaany operates a
hazardous waste incinerator and contracts with other compan i \dlspose of their hazardous waste for a
fee. The incinerator would not be eligible for a positive use de Q matlon since it would be considered
commerc:al waste dxsposal equxpment Howéw ., pollution contro »‘é@uipment such as bag-houses or

alree lat'ons, would be ‘“Ef ibles If a company installed and
.opelated an incinerator to dispose of its own Waste"ahdy ‘not accept hier’s waste for a fee, then the
incinerator would be eligible for a positive use d minati 1,

=

Application SubmiS§j? ‘ eg uireméf 1

When submittmg an appllcat é ;ﬁl' @Nm%
0

and one cop%m'gﬁ“ & t?%ﬂmust be o1 rple e andm

s 31 i
Any ap; éﬁgatlon that is s g}’ﬁed to the'
}

marked as “Appralsal District Copy »

WEEO) must meet the following requirements:

Timin De v]ﬂne: Applxoatlon‘g ﬁﬁust beBostmarked by January 31 for property constructed or installed
during the pregiBus calendar y% This ‘deadline was established to allow sufficient time for TCEQ to
@itall apphcat Ms and issue final determinations by April 30, By law, there is an April

in the order recelved L B

applications received.

Single Facllity Extendin;z into Two Counties: If the property listed on an application Is located in more
than one appraisal district, each affected appraisal district miust be listed on the application. Separate

applications are not required,

Multinle Projects at One Site: A separate application must be submitted for each project that involves a
separate production unit at a facility. If such multlple projects are filed as a single application, it will be
returned to the applicant with no determination. It is acceptable to separate your projects by media type.
This would allow you to place all of your air related projects at a product;on unit on one application,’
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;agency will make every effort to issue a determination puor to April 30 for all-




Example: A project to upgrade stormwater control at a Jacility would only require one application,
Installing identical stormwater control equipment at multiple sites within the same county would also
require only one application. However, a project to reduce emissions or discharges at several different
production units located at a single plant or Jacility would require separate applications Jor each unit,

Applications Submitted After the First Year of Eligibility: Pollution contro] property that becarme taxable
after January 1, 1994, but for which no positive use determination has been issued is eligible for a positive
use determination. However, the tax exemption is not retroactive and previously paid taxes will not be
refunded.

Eligible Propetty Must Have Capital Expenditures Incurred: Positive uls‘eg{f?ifggerminations will not be
issued on a prospective basis. Upon request, the TCEQ will review proptjo«gif1 | futufe projects or purchases
and issue a letter stating which specific equipment or parts of a prg&etaigpk y be eligible for a positive
determination at the time of construction or purchase. In order to reﬁgiﬁve %%gs

a
4 ¢
requestor will still need to submit a use determination application 1 ',‘he year'{fidt,
become taxable. ‘ . ﬁgfﬁi k) i 5:5&
Inclusion_of Fee with Applications: As stated in the jﬁ*i‘%s, att applicant wia Ciapplication is not
accompanied with the proper fee payment or a receipt £ St
has been made will be mailed a deficiency letter. qu*f Y10y \

proper fee is received.

Preparing the Application

If a company has installed equipment or madgiffQtess
prevent air, water, or land pollution, and that .e]er G
then such equipment or process changes may he
Decision Flow Charts have been,edeveloped o ast
Flow Chart is to be used g__‘ n&‘é’ﬁ‘
pollution control propegifi¥and that

bt .,
o ’93 gper Tier lev
appropriate the Part BdbEelsion Flowi@hart is used.

An application form and mstmﬁ;'gi ybare ded ongpages 21 and 24. Applicants are allowed to use a
copy ot Si‘mil%@féﬁg{ﬁ‘d&ption of HETCRQ appleaten form as long as it provides all of the information
o ol [y, L - \ . L
requested g‘-}ﬁ? the mosteg é‘ig,;versm Ofithe application form. An electronic version of the application form
is availaf : for download® %‘?;%;he TC%@\\(gb page. Instructions for downloading forms can be found in
il i'ci‘gbtaining I’ubl‘xjéféxfigns wif}}r‘ﬁgaﬂqis document. When submitting an application, the original

st af iproparing applications. The Decision
ications to detgitnine if eacg¥device or equipment item qualifies as

o If it is determined that a Tier IV application is

%'}? itted. g

TYPES OF APPLICATIONS

o . i
W, - O

There are four differe'r“l"ﬁ\"%ﬁ%sf;‘éﬁ levels, of applications that can be submitted for a use determination.
i B ' ‘

Tier I - Part A ECL Afplications

This tier is for property listed on Part A of the Equipment and Categories List (ECL), which is located on
page 34. Part A of the ECL consists of specific equipment that the TCEQ has determined.to be pollution
control property. Tier I applications have a $150 fee. In order for the application to be considered Tier I,
all items listed on the application must be located on Part A of the ECL or must be necessary for the
installation or operation of property located on Part A of the ECL, The most current version of the ECL is
located in 30 TAC 17.14(a). Additional copies may be obtained by contacting the TCEQ or by accessing
the TCEQ Web page. Follow the instructions in the section Obtaining Publications in this document.
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The ECL contains property that is used both wholly and partially for pollution control. The equipment
listed at less than 100% was analyzed by TCEQ staff to determine the applopliate percentages. Most of
the property contained on the list is used entirely for pollution control and is listed at 100%. Once
established, the percentage is fixed for Tier I applications. Anyone seeking to obtain a different

percentage must apply for a Tier III determination,

The ECL is generic in nature and will not specn”y bland names, The ECL will be reviewed and updated at
least once every three years. An advisory group will be formed to assist in conducting the review,

Tier I - 100% Non-ECL Applications

Tier 11 is for property that an appllcant believes is 100% pollution co;%ﬁgol ploperty but which is not
contained on the ECL. Tier II applications have a $1,000 fee. sapplicant has the burden of
. demonstrating. that the property is indeed “100% pollution controf W The applicant must provide

financial or other information to prove that the property has no gro %ctlon bex% and serves entirely for

pollution control. . - Kﬁﬁ\ﬁum 'fu‘,

mﬁ@ o

] angl*W‘Hth is not listed 3‘11 the ECL. Tier

11 appllca‘clons have a $2,500 fee. Tier III application p1opeﬁ1é;f§£3é\7e environmental benefits and process

improvements or benefits, These include new or modified pxoceés“ﬁ‘e ulpment that has both environmental

and production elements. An example would dibe. the rep acement o dpeactor vessel with a new reactor

that has improved lmxmg and reduc¢s wast '1 :'. he reactor is es eittialgto production but also has
aaxtlal poIlu ﬁp control property.

Tier III - Partial Determinatlon Applications

control purposes, In aAKejied
Procedure described Lgt‘é ko If;is docuty

Tier IV - Part B ECL Nonik j@*&vm
. TR

This tier ig : € !
apphca’uo s have a fee of‘- 00,
submitfediikeparately from Appli i«
contained { he ECL Part B“ e unspémﬁed varlable percentages which must be calculated by the
applicant. ko u“‘%& ‘ ,

il y
If an application éﬁitu s pr g{ ‘f‘ty for more than one tier (with the exception of Tier IV), it can all be
submitted as a single® lf? on, The highest tier level included in the application will determine the
appropriate application r}"éﬁ For example, if the application contains BCL equipment (Tier I), 100%
pollution control property (Tier 1), and partial determinations (Tier I1I), then the appropriate fee would be
$2,500. It is acceptable to submit separate applications for Tier I, Tier II, and Tier III equipment, but this

is not required and will increase the amount of application fees,

Application fee levels were developed with the intent of recovering the costs to administer the progl am, |

Fees are higher for Tiers II and [II because there are greater administrative costs involved in reviewing
applications, The fee level for Tier IV was based on the knowledge that while the categories of property
listed on Part B of the ECL may not have been previously teviewed, once several properties for a
category have been reviewed, the length of the review will be shortened.
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' DETERMINING THE TIER LEVEL OF AN APPLICATION

The Decision Flow Charts are used by both the applicant and program staff in order to determine the
proper application level for an item of property, All applicants must first use the Decision Flow Chart
located in §17.15(a) located on page 47. Each item of pollution control property or process change must
be taken step-by-step through the chatt in order to determine “how” and “if* the particular equipment
item will qualify as pollution control property.

Decision Flow Chart

~ The steps for proeessing property through the Decision Flow Chart are: ' .

* Prepare a list of all property that is considered to be pollution co%g"o propérty.

* Process each item on the list through the flow chart sepal*atelzéi%?"i{@gg‘s‘%

»  Determine the specific environmental regulation, rule or lgpithat lélk\E g met or exceeded by the:
use of the property. : _ % Wiy,

» Determine the environmental benefit that this propex‘;%ﬁéﬁ\éw“;dé‘s at the si there it Is installed.

» Determine if the property is listed on Part B of“c‘ﬂ%ﬁ ECL. If it is, use the “R*L ,,g Decision Flow
Chart, - &%%%ig/ % Wi

 Determine if the equipment is only partly uséd 16 llutio@%_ ntrol. If it is, and#is not Jisted on
Part A of the ECL, then a Tier IIl application i begfileduand the partifil determination
calculation must be used. : i '

» If the equipment is used wholly a§;§gpllution control pr
ECL, determine the reference numb %&?\'&3 that item, Inc
single list that is included with the app; %cé%gﬁ%%ﬂ :

o If the equipment is used wholly as polfi;ltion COntEOmrop
ECL, prepare a Tier I application. g

oo

ity and it is listed on Part A on the
equ}pment for the project in a

it is not listed on Part A on the

% ﬁ%; 0
Tier IV Applications ¢

e

Decis}%ﬁ Flow Chart f}‘fﬁﬁ?&%}h item of pollution control property or process
Bt f?{ H 5

change that is located in ot "”ﬂleﬂw{'g listed cgfa’? art B of the ECL. The Part B Decision Flow

Chart is locatexcgﬁﬁ; {pﬁgeﬁ& Yolihifist prodec tepsy-step through the chart to determine “how” and “if”
the partiosgg%;ﬁeg -%gggﬁd:e n will'gialify as pollutitn control property.

’ k ?= i ' 0
throuy )&é ‘ “f’ﬁart B Decision Flow Chart are:
; g:;'."‘ '

F : e
The %té”ﬁ%‘;for processing prg YErh
4 @{ k f ‘ ] .
: \2
art. (Fiﬂgure §17.15(a)) to determine that this is Tier IV property.

. Usﬁ%ﬂ)ecision Flow &

"«

"ysiromne ff-' benefit at the site? If the answer is no, then the property is not eligible

tsgdeteifthination, .

*  Determine if thgfi quipment was installed in order to meet or exceed an adopted environmiental
rule or regulation. If the answer is no, then the property is not eligible for a positive use

determination.

* Prepare a property description. Since the use determination percentage is considered to be
application-specific, you must provide an explanation of how the percentage was calculated.
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' CALCULATING A PARTIAL DETERMINATION

Partial use determinations must be calculated for property that is not used wholly as pollution control
property and for propetty located in one of the categories listed in Part B on the ECL. In order to calculate

a partial determination for property other than that listed on Part B of the ECL, the applicant must use the:

Cost Analysis Procedure (CAP). Partial determinations for items located on Part B of the ECL may be
“calculated usmg the CAP or applicants may propose a different calculation method, The purpose of the
calculation is to determine the percentage of the property which is being used for pollution control. If an
alternative method is proposed, the applicant must submit supporting documentation to show the method

is more effective than the CAP.
ot
.4%‘#

Cost Anaysis Procedure

H‘
. The following procedure must_be used to determine the creditable ar%al B% gntage for a property that is
used only partly as pollution control property and that is not hsted ou,the ECL Ther III application):
g{[ it § !
o [(PCF x CCN) - L@?k BP]
Parti al Use Determination = - 'CCN o

Productxon Capacnty Factor (PCF): This is calculated byﬁ?ga i)ciilmg ﬂlﬁ‘%‘apacxty of the egust
equnpment or process by the capacity of the new equipment or %r

2 quip
NI qulpment or lS
T sa 10 adJustt ba aclty of the new equipment
P q

.nt or &ré "ggg \ he there is a decrease in production
éisting” ‘i'i ent or process o the production
9 the methog B¢ calculation is modified so that PCF

4n Capital CostjiNew.

PCF= Production Capacttyios
' ' Production Capacityit
When there is an increase in production capacity
or process to the capacity of the existing equip
capacity, PCF is used to adJ sk the capaolty oftt

capacity of the new equxpmign 0
is applied to Capital Cos rathe

. "'29 tlated total ci%ﬁ?f 1 cost of the new eqmpment Or process, .
U Wil
Capital Cost Jg fﬁf i O) Thlg‘g ,,R}the cOM, %parable equlpment/pxocess without the pollution

control, The é“standarﬁs or calct Iating CCO are as follows:

Capital Cost New (CCN) B |

with?ﬁ% h% pollution control feature is on the market in the U.S., then
¥4
f the mest tecent gener, atxon of technology must be used.

company shallmndex th ongmal cost of the unit to today’s dol]axs by using a published 1ndust1y
specific standak% Tl
v

3. If neither condi{é ons 1- nor 2 apply, and the company can obtain an estimate of the cost to
manufacture the alternative equipment without the pollution control feature, then an average
estimated cost to manufacture the unit must be used, The comparable unit must be the most recent

generation of technology.
For all three methods, gener ally accepted accountmg prmmples must be used.
Byproduct (BP) For property that generates a marketable byproduct, in addmon to providing pollutton

control, the net present valug of the byproduct is used to reduce the partial determination. The value of the
byproduct is calculated by subtracting transportation and storage costs of the byproduct from the market
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value of the byproduct. This value is then used to calculate the Net Present Value (NPV) of the byproduct
over the Jifetime of the equipment, The equation for calculating BP is as follows:

. [(ByprodLlctValue)~(Stox;age& Transport)],
?P b Z’ = | (1 + Interest R ate )’

Byproduct Value: The retail value of the recovered byproduct for a one year period. Typically, use the
most recent three-year average price of the material as sold on the open market., If the price varies from
state-to-state, then calculate an average, and explain how the figures were deg?r%yned
<)’"3L;'x by
g
Storage and Transport: These are the costs to store and transport the by fxcffh.lc‘c that will reduce the market
value of the byproduct, Provide verification of how these costs wer;@ktemg&ad and itemized,

n: This is the estimated useful life in years of the equipment th’%@g%bémg evalug
determination, S

Interest Rate: This is the current Prime Lending Rate,‘;h‘g%% effectwﬁti;c\he time the apl E@ is

. submitted. The Prime Lending Rate is defined by the Wal %‘ et Jo @]?£Q§ the base rate éﬁ’? corporate
loans posted by at least 75% of the nation’s 30 largest banks. "Ri&Riime Lending Rate is posted daily in
the Wall Street Journal and on most ‘ﬁnanci;;g or investment web" %%i:

iy
The statue requires that the applicant provideTariyiiiifo mation reques s,%%@ Executive Director. If an
applicant is unable to provide the information rgguirédiy rder to use thedprmula, then a negative

determination will be issued,

' d‘ﬁi Wit
- Cost Analysis Procedure®¥ample ji¥
Type of facility: Sulfur reé&ﬁ%@ 7‘1 i1}
{i sﬁ%‘.}. i %‘&gl‘

s iflinew su Wiengvery

B .
upitavas constructed consisting of the following:

laus unif) " $10,000,000

it ¢ $18,000,000
il gas incinggator 88,000,000

hwater stripper $7,000,000
. dlfb_l_k ,,g&é‘ ‘ ) )
The tail gas incineraf%&ﬁ%d the sour water stripper serve no purpose and have no benefit other
than pollution controli"Therefore, these units are 100 percent pollution control, and no further
analysis is needed, However, the amine unit and Claus unit are interdependent and have
benefit to the company of generating a marketable product. sulfur. This means that each of these
units must be evaluated to determine the partial percentage creditable as pollution control
property. The capital costs of the amine unit and the Claus unit may be combined and evaluated

as one system, because the amine unit is a necessary component of the sulfur recovery unit.

Capital cost of amine and Claus units. 810,000,000 + 318,000,000 =.$28,000,000
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Product value from sulfur sales: based on average sale price of sulfur of 825 per ton
(Average sulfur price) x (Design sulfur production rate) x (Days per year operated) =
(825/ton) % (200 tons/day) * (365 days/year) = $1,800,000

Storage and transportation costs per year: 500,000

By-product value of sulfur: based on 10 year life of equipment (t=10) and 10% interest rate
(Interest rate = 0.10)

B8P = z (Byplﬁdduct.VaZué)— (Sz‘orage& Tmnsport) ) Eﬁ;l 800,000~ 500 O_OO

(1 + InterestRate ) o (1+01)"°
i
e . : ' ,&'-'\E%él ‘
BP = $8,000,000 = - 7 ‘ o "*‘-.33&‘
i,
Partial exemption percentage: CF 1 CCN = mx?f‘r? 000 000
gl m
Paz tial Percentage = (] % 28,000, 000) 0-38, 000} %ﬁ 0.71 =

28,000,000 3%..

Thus, 71% of the capital cost of the }ggys Unit and the »zne Umr would be elzgzble Jor a
0, ‘ . iy .

partial determination. In addition, 100
Sour Water Stripper would be eligible.

N

,‘ﬁ‘»‘v ‘l '| ‘%&‘

ABOUT THE EQ UIPMENI[‘ AfD ¢ m@f@éRIEs LIST

; : 4.. ]

~the ECL is th

Ba0f the hst is trﬁ‘%gcategorles of property listed in §11 31(k) of the
i s\

The ECL begins on paggyd

Bt

adopted under TTC, l§d%’il' ).

Part A of the “ﬁlji iglist of p‘r" at THE “‘uﬁve dlrector has determined is used either wholly or
partly for,po Ution € n,. ?gg‘grpose §§he items listed are deseribed in generic terms without the use of
brand g r‘ges or trademarkeiand incluli€dis defined use percentage. The use percentages on Part A of the
ECL, iare“ établlshed based on“'étdaxd u@%f the pleces of equipment involved. If the executive director
determmesu fiat the equlpment ?g ot bein§ used in a standard manner, the executive director may require

53: Cost Analysis Procedure, be conducted by the applicant in order to
-rminatxon percentage The executive director may also use the Cost
ippropriate in order to more accurately reflect the environmemal benefit

The commission will 164.16W and update the Ilst at least once every three years. Items may be added only
if there is compelling evidence to support the conclusion that the itenr provides pollution control benefits
and a Justlﬁable pollution control percentage is calculable. Items may bé removed from the list only if
there is compelling evidence to support the conclusion that the item does not render pollution control
benefits. Property used solely for product collection or for production is not eligible for a positive use
determination. Property used solely for worker safety or fire protection does not qualify as pollution
control property., For items where the description limits the use determination percentage to the
incremental cost difference, the cost of the property or device without the pollutlon contro} feature is
compared to a similar device or property with the pollution control feature.
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Part B of the BCL is a list of the pollution control property categories set forth in §11.31(k) of the Texas
Tax Code. These categories are described in generic terms without the use of brand names or trademarks.
Property used solely for product collection or for production purposes is not eligible for a positive use
determination. The pollution control percentage for this equipment is listed as a *“V”, for variable, and
must be calculated on an application specific basis. Applicants should first view Part A of the ECL to see
if their equipment is already on that list. Part B is a list adopted under TTC, §11.31(m).

The following is a list of the 18 categories with brief descriptions of what property may be located within
each category.

1.

-collection in g8 gggd units,

Syngas Purification “§)

4l
Qﬁﬁﬂ?@\aﬁg‘gﬂinaﬁon. h

Coal Cleaning or Refining Facilities: Equipment used to remove lmgﬁhges from coal in order to
boost the heat content and to reduce potential air pollutants and,&f ipmetit used for coal drying,
moisture reduction, air jigging, and dry or wet mineral separaggig%r

. . . Lfl"' it l‘l’{‘-‘ '
Fluidized Bed Combustion Systems: These are combus’ciﬁﬁ&isxystems%ﬁi@’t%se a fluidized bed that

can be atmospheric & bubbling or circulating; EYg”'éjgﬁ}é:&ifinll'con{%}i"q:xg-;@;v cycle systems; or

ressurized & bubbling or circulating systems, Tﬁi@"“c'éte bry includes ifjection of a sorbent to
p Y i gory _ USRS
reduce NO, and SO, emissions, A .
' «z.&%!i: Uy, - i
A g%%'& i,

B, ‘ g
Ultra-Supercritical Pulverized Coal Boilers: Boiler sg;s:"qgr‘n %gq@}%'ﬁqd to operate atfminimum steam
pressures of 3500 psi and temperatures of -at least I =ﬁ);(3k«' /1100°F/1100°F with. double reheat
configuration, For new constructlo’i;(g the value eligible™fpiva positive determination is the cost

difference between the installation é@éﬁsrupercritical Pl zed Coal Boilers and -the cost to
install an Ultra~-Supercritical Pulveﬂ-"gdﬁ@: al Boiler. For ent equipment, the value

eligible for a positive determination isihe Cos{lifference betwdih the cost of the boilers being
replaced and thé cost to install an Ultra—S’Eﬁé eroritigaliPhlyerized €oal Boiler.

1 . . ‘
ing ete. — used to redirect part of the flue
gas back to the g 'bustioﬁ@;-qa{nber for reduétion of NO formation. Property may includé flyash
lem A-83 on Py A;A ;

il |
W, A
eﬁ sfie SE%%aapfﬁp Units: Purifies or cleans up synthesis gas
in order 1O

Flue Gas Recirculag@ﬁﬁg?é{éﬁronems: Duct\‘zé,‘ Tk, blowersy

SRR
gencmliie
dogs*not. incl

g

nspott or stor

. U j}i&f‘%’i{aa} @%?'z‘“ (7

e .asiﬁca%n'ﬁ; {in tinove sulfur, carbon, and or compounds. This property

w‘% equipmgit which is used to. generate the synthesis gas. Bquipment used to
etiiatketable“hyproducts generated by the process is not eligible for a positive

o

Uy S

Enhal')i@h", Heat Recovehyt Systems: A heating system having a secondary steam generator or

; ; . .
water he fiér-N at least jone economizer, and at least one oxidant heater used to reduce the
temperaturéf‘t%_iﬁi'ﬁldhumj ity of the exhaust gas stream and recover the heat so that it can be returned

to the steam gé%@&‘to increase the quantity of steam generated per quantity of fuel consumed.

. M ):“' ; *
Exhaust Heat Récovery Boilers: Equipment used to recover waste heat from the boiler to generate
additional steam. Equipment consists of economizer, evaporator, super-heater and re-heater,

Heat Recovery Steam Generators: A counter-flow heat exchanger consisting of a series of
super-heater, boiler (or evaporator) and economizer tube sections, arranged from the gas
inlet to the gas outlet in order to maximize heat recovery from the gas turbine exhaust gas

Heat Transfer Sections for Heat Recovery Steam Generator: Equipment installed in order to
reduce ambient air temperature for an air stream that will be used for combustion,
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11, Methanation: Gasification processes that use a‘catalyst remove carbon and produces methane,

12, Coal Combustion or Gasification Byproduets & Coproduct: Equipment used for handling storage
or treatment of coal combustion or gasification byproducts or co-products such as boiler and
gasifier slag, bottom ash, flue gas desulfurization material, fly ash, and sulfur.

13, Biomass Co-firing System: Equipment installed to allow the use of biomass as a supplementary
fuel in order to enhance carbon capture, Included is property used for storage, distribution, firing

systems, and carbon disposal equipment,
: .w.(,‘lhx\

HTIRRH N

14, - Coal Cleaning or Drying Processes: Equipment such as coal dp Wfa%g, m6isture reduction, or air

jigging used to produce a c]eaner burning coal,

15, This category included sevela] ftems, W

il
%%‘ 3
a Oxy-Fuel Combustion Technology BEquipment msté’l‘i}\ed to'allow the feed l\%%;({a 02 1athe1 than air
- and a proportion of recycled flue gases to the bo,rgér in order to improve combu “W’
p’

fm al]gl“t(g“‘prowde post copibustion capture

b. Amine or Chilled Ammonia Scmbbmg Eqmpme G
of carbon.

c. . Catalyst based Fuel or Emission o'
catalysts to reduce hazardous ait polft

i Jons in fuel of

L1} fEviatts

s‘
e.  Modified Co;nlféd‘ o
that are designed teio

: -,'pf, dnirt’r%@%;.

cooling system that is used to condense VOCs and’
HO ;z%i gas stream, ,
a0 X
ture and G“Q ‘ioglcal Sequesterization Eqmpmcnt Property that Is used,
i 9 cted acqu1rcd' *oe mstal‘fed wholly of partly to capture carbon dioxide from an
ilithis state that is then geologically sequestered in this state. (This item is

) -'A adopts a final rule or regulation regulating carbon dioxide as a

16. .

17.. Fuel Cells: Fuel«- G‘ells used to generate electmcxty using hydrogen derived from coal bxomass,
petroleum coke,f f*%t‘ solid waste,

18. Any other equipment designed to pxevent captule, abate or monitor nitrogen oxides, volatile
organic - compounds, particulate matter, mercury, carbon monoxide, or any criteria
pollutant.Criteria air pollutants can injure health, harm the environment and cause property
‘damage. The current EPA criteria pollutants are Carbon Monoxide (CO), Lead (Pb), Nitrogen
Dioxide (NQ,), Ozone (Qs), Particulate matter (PM), and Sulfur Dioxide (SOy).

APPLICATION REVIEW
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The Flow Chart for Obtaining a Use Determination in this section summarizes the use determination
application process, The process begins with an applicant submitting a completed application, along with
a complete copy, and the proper fee payment to the TCEQ,

Administrative Review

The TCEQ has 3 days from the receipt of an application to determine whether the application s
administratively complete. For an-application to be administratively complete, all of the required fields on
the application form must have an entry and the proper fee must have been paid. If some fields are left
blank or incomplete, if the proper fee has not been received, or if the company has an outstanding balance
with the TCEQ, then a notice of deficiency (NOD) will be mailed, é}‘ﬁfﬁmpotiqe will specify the
information that is needed to complete the application. The applicant‘%};i" n has“30 days to submit the
requested information. Failure to respond in the allotted time will -res?%;;;{tﬁ@g?&prmination of the review and
forfeiture of the fee, The applicant may reapply, but it will be coq@fﬁ'éreéhr%% new application requiring
payment of a new application fee. Once an application has beergq d"éfﬁé{‘{'zared to B g ninistratively complete
a letter will be sent to notify the applicant that the applioat'%ﬁi‘ggé“i@a_uijfder technicgllireview, In addition, a
letter and the copy -of the application will be sent to the apgﬁé}’i"riatéﬁéippraisal distriGtitts,

o W
Technical Review . - uﬁ’*{*@&% i
: . %@;\‘ g &
Once the application is determined to be administratively cotr ‘=. the technical review will commence.

The technical review consists of a detailed aview of the app]iio O a.,‘\For, Tier I, I1, and III applications,
the TCEQ has 60 days from the date that eﬁxf%\ation has been declared administratively complete to
request additional technical information, The'} '@ROImust complete it’gf?’%ﬁe‘%of a Tier IV application

- within 30 days of receipt of the application, profide e are no teghnical deficiencies, The 30 day
clock is stopped if a technical NOD is sent, The g%mk regit afferan acteptable response is received and
the application is deemed te‘%ggg%s; Ily complete. Ele g,i%‘plican?ﬂﬁ
NOD to address the deficightiEd v.%greply to the 'I&
issued. If the final respoué does né ;’%ﬁﬁ;swer all of the}deficiencies, the application will be returned to the
Hiithooses to Terile the applicaly an, it will be treated as a new application and will
4ph ; ‘lgé?gviews will be documented with copies of the

require the payment of the“.‘rpri%ég;&fﬁ% All technic '
documents bein, st %aj%‘; lthea u&31‘"'6pria’ce appraisal district at the completion of the

‘

Q. A madimum of three technical NODs will be

&30

. s

O B
= red ]
4

review, Y
o

Use Dé#%ﬁﬂmination

;l)ﬁx&' 5 Kiiy
N :f ’}%é AN
Once the te al review has ;?fn completed, the applicant will receive a use determination letter and a
s . Wy oo , o .

use determinatih ﬁgy statute, t’%]‘é executive director may not make a determination that the property is
pollution control _'wgg%rty -unlegvéfhe property meets the standards established under Chapter 17, 1t is the
applicant’s burden t6 ;-2; oly %;t’ TCEQ with the information necessary to make a use determination. If the
applicant is unable to pr “Ti?ﬂg’the required information, the application will be.returned to the applicant, If

&),15" R ? ¥
the TCEQ determines_‘,,\l,f‘i\bat the property is not eligible for a-positive detérmination, a negative

determination will be issued, For Tier I1I applications, if alternative equipment is not currently avajlable

on the market or if it is not possible to develop a cost-of the property withiout the pollution control feature,
then no partial will be issued. -

Obtaining the Tax Exemption
If a positive use determination is made, the applicant must then submit the use determination, along with

the appropriate exemption request form, to the appraisal district In order to receive the tax exemption,
Exemption request forms can be obtained from the appraisal district, If a negative use determination is
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made, the applicant and the chief appraiser will be provided with the reason(s) for the denial. The
appraisal districts have a filing deadline for exemption requests by April 30 for each tax year. The chief
appraiser has the authority to disallow exemption requests that are not filed by the deadline. The TCEQ
provides written notice to the appraisal district when a use determination is filed with a copy of the final
‘determination. However, it is'the responsibility of the applicant to submit the exemption request to the
appraisal district in order to obtain the tax exemption, ‘

Return of Fees

Fees shall be forfeited for applications which are denied or returned. ,gees will be refunded for
applications withdrawn by the applicant if a written refund request is ﬁlegiggéfghgxthe technical review of

the application has been completed.. r
, ﬁﬁg A “
T T FLOW'CHART FOR 'OB’I"A‘INI‘NG'A"USE"‘:J%%ET‘E" ‘ :
) : : B

B, :
Applicant acquires, installs, replaces, __.ﬁﬁﬁiﬁ‘%ﬁl‘"*ix) "
or constructs property after s
January 1, 1994 . . I "y

é:’l\
| : alli, o
i '\ K )
| Applicant contacts the TCEQ for an - | http:/www.tceq.state @listeoe/Prop2/tex Tl&llef.html#apps

application and guidelines document | : %L%? :
is Jalfi

] L ‘- ) - ﬁx;? : I . 1} . ' ' ‘ .
Applicant prepares application for %‘g on deadline dhy 31, Applications received
} g{e"}w%?be prOCeSSGd‘;}l’f

use determination and submits, along will.be %voxjder received.
with a complete copy, to the TCEQ . *ﬁiﬁf‘f\\ : y
with appropriate fee “,g% ﬁﬂgaf‘» T

The TCEQ conducts the The TCEQ hds 3days from the receipt of the application to declare
administrative review / ¢ t administrati¥hly complete, If the application is incomplete, the

ﬁli‘b;'pﬁ he info

. ” (_fr A% it ‘_}'i‘ a
The TCEQJ@%‘& tes theld] éyé%@ant afidyll. The TCEQ sends the copy of the application to the Chief
the appr\f"”riate appraisal Gigtriet that “ippraiser. -
e G jiﬁlfgf?) Bt
an applicafion has been filed"ulih, i
5 ‘i} i ;ﬁ%r( i lﬁ“{‘" t .

For Tier I, Il and 111 applications; the TCEQ has 60 days to
conduct the technical review, For Tier IV applications its 30 days,
i g; If technically incomplete the applicant has 30 days to submit the
il i additional information. ' ,

The TCEQ notifies the aPplicant and | If the application is withdrawn or if a negative is issued, a letter

the appraisal district, by letter, of the. | explaining the reason(s) is sent. (See appeals process) A copy of

determination-and the percentage _the technical review document Is included with the final ‘
| determination,

The applicant files a tax exemption Forms must be filed with the appraisal district by April 30,

form with the appraisal district. The
use determination must be included

APPEALS PROCESS
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A use determination may be appealed by the applicant or the chief appraiser. A written appeal request
must be received by the TCEQ Chief Clerk within 20 days after receipt of the use determination letter,
The use determination is presumed to have been received on the third working day after it was malled.

The appeal request must contain the following information

I. Name, address, and daytime telephone of the person requesting the appeal.
(Fax number and email addresses are requested but not required)

2. Name and address of the applicant and the Chief Appraiser.

3. The application number assigned by TCEQ and a copy of the use,

4, A description of what is being appealed. S

5. An explanation of the basis for the appeal.

k. .
de ,él.égmatlon.

tt

)

.Upon receipt of the appeal, the chief clerk will forward a co y@“:t"‘-" % director and TCEQ’s
General Counsel, The General Counsel will develop the bri m’gmsc Yedule and""-s.l.--\"‘@e agenda date, The

chief clerk will mail a copy of the appeal to whichever party id p_erequest the apﬁeé"l,
- ) PET i \/fﬁ: : % "“”"‘- i a-f{&;fﬁ).-
Program staff or the General Counsel’s office will cofit ~ g apph-cggr,é;c and the appralsgﬁto discuss the

appeal, Both parties will be offered the opportunity to participgte onAlfteinative Dispute Resolution,

i)

i3

Jimeeting. The commission may either

The -a}ﬁplioant and the chief éppraiser may fqﬁpify at the dommi 7 oz, Th ;
% ‘Temanded, the executive director will

. deny the appeal or remand the matter fo th ?’f’"ﬁgﬁtive director. I
conduct a new technical review and issue a W
“appealed using the same procedures as for the .ig%tial apped]

R

i
- Contact information for the Office of the Chief Cl%%i ¥
U.S. Mail Address sl
Office of the Chief Clerk
TCEQMC 105 4l -
PO Box 13087 h
Austin, TX. 78711-3087

Austin, TX. 78758

il

The Chie_g(@r‘%s fal B er
A i T
i giag R ff .
: ‘% . CONIIDENTIAL MATERIAL
RS ﬂj‘g P

X B

S g . o .
The agency sd ;%egts that the?%ig:ppllcant NOT submit confidential information as part of the use
determination ap]b‘fiﬁ‘a on. If iﬁ?’»g&anmot be avoided, a general description should be provided in non-
‘?% {,@'application. A separate document containing the confidential information

confidentia) terms a?‘: ‘

should be submitted as' nidvtachment. Each page of the confidential information should be conspicuously
marked “CONFIDENT] AL” The confidential information will be mailed along with the copy of the
application to the Chief Appraiser. '

Reasons for confidentiality include the concept of trade secrecy and other related legal concepts that give

a business the right to preserve the confidentiality of business information to obtain or retain advantages:

resulting from the content of the information, The TCEQ will maintain information marked as being
confidential in a separate file, :
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- PO Box 13088

OBTAINING PROGRAM DOCUMENTS

Current coples of these documents may be downloaded from the TCEQ web site. The main web page
URL is www.tceq.state.tx.us, Click on the Subject Index link, then the letter T, and then click on the link

for Tax Exemptions for Pollution Control. That page has the documerit with Program Information and

all of the avan]ab]tf, forms and instructions,

CONTACTING THE PROGRAM

Questlons xelatmg to th1s program can be sent by U.S. mail to the following address

TCEQ - MC-110

Attention: Tax Relief Program
POBox 13087 - -~ - -
Austin TX 78711 3087

Filing Information

Send the completad applicatxons and coples“um
U.S. Mail .
TCEQ - Cashiers Office MC-214

Tax Relief Program

ysicay
TCEQCi?ﬁlei‘s Office MC214
; valdmg I

Austin Texds 78711-3088 o '~§.m, TX 78753
)’*"‘ R ;\)1)\ o

Each application must &% de a sig
black, and the properfee pa @glnt or 4 op

g @@% ;

i,
In accordé}?l ce with the T@EQ
admlms tvely complete uh};;l
Attorney G 1 ieral on behalf of* t& ,

R fﬂi{;.\(ga r\\a;;n

jent Fee and Penalty Protocol, applications will not be declared
“ﬁ’t fees and/or penalties owed to the TCEQ or to the Texas

\

January 2008
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
APPLICATION FOR USE DETERMINATION
FOR POLLUTION CONTROL PROPERTY

The TCEQ has the responsibility to determine whether a property is & pollution control property, A person seeking a use
determination must complete the attached application or a copy or similar reproduction, For assistance jn completing this form
refer to the TCEQ guldelines dooument, Property Tux Exemptions Jor Pollution Control Property, as well as 30 TAC §17, rules
governing this progran. For additional assistance please contaot the Tax Relief for Pollution Control Property Program at (512)
239-3100. The application should be completed and mailed, along with a complete copy and the appropriate fee, to: TCEQ MC-
214, Cashiers Office, PO Box 13088, Austin, Texas 78711-3088,

Information must be provided for each field unless oth%

Ay
ggy,;;is;ggﬁnoted.
4!3?345%& N
1. GENERAL INFORMATION “ﬁsfé?*
A. What is the type of ownership of this facility? - . ‘@f@
: ' ‘%I,-,h R
[] Corporation [] Sole Pfg%;gﬁ’g%ér%v
(] Partnership ' ] Utitigygf \
. e [ f ?.v. }?}g
D’Lm’nted Partnership [] Other: gg‘ .

B. Size of company: Number of Er'x‘lployees

s
[] 11099 ] 1:-0' e
[ 100 to 499 L] 2,00040 495
e

] 500 to 999 [ 5,000 &hm

2. TYPE QAP
,.3‘1 Tier IT $1,6004
ﬁg“e \TE: Enclose a chige

, f wation to cover
gy ) 1§ fy
4

el .
3, NAM 'i’@f@ﬂAPPLICA?,‘
i

A. Compat y Name:

B
B, Mailing%ﬁi}%‘ﬁ%}?‘;&@%treet or P.O. Box):

C. City, State dnd Zip

4, PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
' A. Name of Facility or Unit;

B. Type of Mfg. Process or Service:

C. Street Address:

- D. City, State, and Zip:
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5.‘

6.

7.

9.

P, E-Mail address (i available): -

x"fg% SOl‘le the props_ :

E. Tracking Number (Optional):

F. Company or Registration Number (Optional):

APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY

A. Name of Appraisal District:

B. Appraisal District Account Number:

CONTACT NAME

A. Company/Organization Name

B. Name of Individual to Contact; -

C. Mailing Address (Street or P.O. Box):

D. City, State, and Zip:

E. Telephone number and fax number:

ity
“ OF, TATUTORY RROVISION

Ao
'3‘”, '} )ﬁﬂon that is met or exceeded

MEDIUM

Alr

Water

Waste

I ( ’:fa;t wm be used at your facility. Do not simply repeat the
k% rlptxon from the; (qmpment & Categorjes List,’ Include sketches of the ‘equipment and

ow{;, grams of the progsses where appropriate, Use additional sheets, if necessary.

] ptermmatlon is being requested for land, provide a legal descripuon and an

accurate drawingfo‘lg the property in question,

PARTIAL PERCENTAGE CALCULATION ,
This section is to be completed for Tiet III and IV applications, For information on how to
conduct the partial percentage calculation, see the application instructions document. Attach

calculation documerts to completed application.

Page 18 of 55 January 2008




10, PROPERTY CATEGORIES AND COSTS .
List each control device or system for which a use determination is being sought Provide
additional attachments for more than 3 properties,

Property v Taxable | DFC .| ECL | Estimated Use
on Box # Cost %
: 1/01/94?
Land
Property i,

T
Wi, :

AR it i
1. EMISSION REDUCTION INCENTIVE GIUAR iy %Er !
(For more information about thése grants, see the AD aatzggzﬁl)‘%‘i&ructzon docume t)
Will an application for an Emission Reductlon Incentw P pt be filed for this property/project?
[IYes - DNO ‘ B,

Totals , @gﬁwﬂmﬂ*‘% '

12, APPLICATI‘ON DEFICIENCIES Wjiug - ,
After an initial review of the applicationit he GE hmay determife’that the information provided
with the application is not sufficient to make a usesie .lpa on.“The TCEQ may send a notice of
deficiency, requestmg a-d'x'onal mr”orm:al‘m%c{aﬁ 1 A must ﬁ@%ﬁ%ﬁmw within 30 days of the written
notice, C .

13.  FORMAL REQU
By signing this app r;. a’c%-'a )
and behef 7

ESIGNATURE B,
i, iﬂfy that thls m?yrmatlon is true to the best of your knowledge
gl %!?1 ¥ -

Date: i

w‘

T ‘{
Under&%&as Penal Code Sectlon 37.10, if you make a false statement on this application, you ;
could 1ece{1fs)e,a jail tergﬁ ‘up to one year and a fine up to $2,000, or a prison term of two to 10 :

yeals and a'fif E,(%fupt 5,000,
14, DELINQUENT FEE‘[P‘ENALTY PROTOCOL
This form will not bé processed until all delinquent fees and/or penaltles owed to the TCEQ or
the Office of the Attorney General on behalf of the TCEQ are paid in accordance with the
Delinquent Fee and Penalty Protocol. (Effective September 1, 2006)
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INSTRUCTIONS FOR COMPLETING APPLICATION FORM

The following instructions are intended to provide assistance in completing the TCEQ Application for
Use Determination for Pollution Control Property.

GENERAL INFORMATION

If you have questions or require additional clarification or assistance please contact the Tax Relief
Program at (512) 239-3100, or by email at txrelief@tceq sstate.tx.us ‘

The TCEQ may request additional mfoxmatxon by mailing a deficiency 1etteg‘ oy his additional information
must be providéd within 30 days of receipt of the written request or the agphcatlon will be returned to the

applicant.

‘ Appllcatlons not accompamed ‘with the proper fee payment or a coé of the ‘R"" j
deficiency letter, Review of the applicatlon will not begin unt l'ﬁﬁ"i proper fee is TaGE

at s’& a&lable on the TG‘EQ Web page.

T A copy of the official apphoatxon form in 1\/Ilcrosoft Wor "? ;
"ésgﬁt e Application Instructions and the

The Equipment and Categories list (ECL) is included in
guidance document (RG=??). The documents can be downloaded
and Guidance Documents”, The URL is: http Al YW, stoeq.state. tx uf_

sistance/PropZ/propZ htmI#apps

Filing Information

H¥sical Address
TCEQ — Cashiers Office MC-214
Building A.
12100 Park 35 Circle
Austin, TX 78753

U.8. Mail
TCEQ - Cashiers Offi ce M
Tax Relief Program 4 b
PO Box 13088
Austin Texas 78711 3088

Send the completed appllcatlons and copies to:
A e

)‘ ’ i
]qtﬁg( fwten cot‘respongr , '%%édnt to: TCEQ MC 110 Attentlon Tax Rehef for Pollutlon

Control Pr; p%l Program, POE :
telephone nu '

?ﬁ%or direct conltagt |
| i }5 ) ?

B

1. General Information®”

This section is used to provide general information about your company. The TCEQ does not use this
information as part of the use determination review process. This information will be used by the TCEQ
to compile a statistical analysis of use determinations processed by the agency.

Select the type of ownership of the facility by placing an “X” in the appropriate space. If “Other” is
selected, use the space provided to explain,
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Complete the “Size of Company” section by selecting the appropriate spaces for the number of employees
for the entire company, not just the facility covered by the application,

Complete the “Business Description” section by providing a brief description of the nature of the business
or actfvity that occurs at this facility, - '

2, Type of Application

Place an X on the proper line to identify the type of application being filed, If a project includes the

installation of both property listed on Part A of the ECL property and property which is not listed, the

propetty may be listed on one application. A Tier IV application must b % gg%qigor all equipment that is
e j‘i ' Efrl 3

. contained in one of the categories list on Part B of the ECL, )

The types of applications for pollution control property are: - _ «,ﬁfé@@

; il ‘
. ' L, % 2 ’ “"'{hﬁ!% } 1. .

Tier I This is for property that is on Part A of the ECL and ﬁﬁrgﬁgﬁ%s no vari§‘ ‘%;‘E; rom the listed

percentage is requested.. The fee is $150. The application cafi‘only Tnelude items tH2 ig“-ve on Part A

; ) ' . o A . 14511
~ of'the ECL or are necessary for the installation or ope;%%ﬁp of that p{\gfneﬂy. . g\g‘{?%q'gﬁ,
A gt

Tier IT: This is for property that is used 100% as pollutid %@pm%ﬁépwy but is not gh Part A of the -

ECL, The fee'is $1,000. ‘ %

Tier ITL: This is for property that is par‘tiall§

ofthe ECL. The fee is $2,500. .

%
Tier IV: This is for property that is contained in o)}
is $500. %
3. Name of Appliciht

“'s ol
@ﬁ i .
Provide the name, mailing Ut
application is being filed.

,,,,,

"Gce_lephone numbg.’é"f the owner of the facility for which this

4 .,: } .'ﬁ%’f«\‘s e p‘f’
4. Physicalfocation "'gfﬁ%f;rgiperty Re
- 3 "z% .

g esting a Tax Exemption

; 2 . \"'l]ééql,; .u‘ Ib_' ‘ >
Provm%(% “mame of the faciltyiithe ty.pggig%?fgcility, and the physical address of the facility. The facility
address should Wbe the address ufg%@ by thef

ied ocal appraisal district to identify this facility. Provide the name
ich the facil@f@‘%s Jocated. , ’

e g

of the county. ~F
5. Name of Apprax%iﬂ),istrigﬁﬁith Taxing Authority over Property

g L :
i ) .
Provide the name of the ‘%‘ﬁ‘ﬁ%&isal district(s) in which the property is located, This information is required

and will be vsed by tl]@)mTCEQ to notify the appropriate appraisal district(s) that an application for use
determination has been filed. Provide the Appraisal District Account Number for the facility or property.
If the property is located in more than one appraisal district, list all of the appraisal districts and the
‘associated account numbers, .

6. Contact Name
Provide the company name, contact name, fnailing address, telephone number, e-mail address, and fax

number of the person whom the TCEQ s to contact in case of questions relating to this use determination
application. All correspondence relating to this application will be directed to this person,
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" 7. Relevant Rule, Regulation, or Statutory Provision

For each of the pollution control properties listed on this application, select the type of medium or media
(air, water, waste) for which this property or device is requited, Use the. second column to clte the specific

environmental rule, regulation, and/or law that is being met or exceeded by the installation of this
property. The citation should be specific and should include the section and/or subsection of the rule.

regulation, and/or Jaw.

In order to receive a positive use determination, the application must list a 1u]e, regulation, or statutor y
provision that has been adopted by the Environmental Protection Agency o g[;&\%Lhnted States, the state of
Texas, or a political subdivision, Regulations adopted by health and safet; neids, such as Occupational
Safety and Health Administration reqmrements, do not meet this cuterd,g) m

.4"‘"
ey
g

If the apphcant is uncertam ofa Specxﬁc rule to list in this sec‘uon, Eh,ere ate m ‘»'"L;;dsoux ces available on the

internet as references. Most, if not all, of the applicable envirof m%tgl ules sholildibe located in the
Texas Administrative Code 30 or in the Code of Federal R lations, Title 40, The? %ié wing sites may

B,

be helpful: b
gﬂ 1 lx% s,
Title 40 CFR Chapter Index: http:/iwww, epa gov/e ﬁ‘h A

Code of Federal Regulations: hitp:/www.gpoaccess. fr/index.htm]
TCEQ Rules (Chapter 30):  http://www.sos.state.tx.u s/index.shtml|

8. Description of Property

of He roperﬁ@ and how it will be used at your
ge"or p{rigé “*Bange level, If you install a control
u do not need to llst each individual

Do not simply repeat the description from the E- Des
facility. Equipment should be us ed at the control’ _ev £
device, such as a scrubber ,éi‘: s ‘& _only to list the scrubber
- plece of the scrubber. I it ecess% )
with the review procesﬁfr‘“’

kﬂs : @gﬁ
1% ail‘éu"%Y ééﬁna‘c@plot 1 of the Jand in question,
il

f,;n storage tanks T-01 and T-02. Each roof consists of an

Example é%g*a I‘ropert ﬁ
ﬁ}oe seal, The znstallatzon will reduce evaporatwn and VOC

The p installed znz;e ol floa
mter,ﬂ’g? el pontoon with ‘Z}"’q‘__{;; )

emz’sszons%
l\if‘i;;‘ .

9, Decision Flow:CGharts

property. Bach picce of pment or prooess change niust be processed through the Decision Flow Chart

(3‘ '
The Decision Flow Ch%% DFC) are used to determine the correct application tier for pollution control
(Figure 17.15(a) page 48). If it is determined that the property is contained in one of the categories listed

on Part B of the BCL the Part B DFC (Figure 17.15(b) page 47) is used. Each item of property listed on |

the application must result in a yes answer to boxes 3 and 5 on the DFC or boxes 2 and 3 on the Part B
DFC, Use the table in section 10 to document which box was the final destination of each piece of

equipment.
(b), For applications containing only propetty located in Part B of the figure in §17. 14(a) of this

title (relating to Equipment and Categoties List), the Part B Decision Flow Chart shall be used for each
item or pxocess to determine whether the particular item will qualify as pollutlon contro} property. The
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executive director shall apply the standards in the Part B Decision Flow Chart when acting on an
application containing only property that is listed in Part B of the Equipment and Categories List,

10, Partial Percentage Calculation

The Cost Analysis Procedure (CAP) is used to calculate the partial determination for Tier I'applications,

The TCEQ encourages applicants to use the CAP for caleulating use determination percentages for Tier

IV applications. If a method other than the CAP is used to determine the use determination percentage for

a Tier IV application, the applicant must supply an explanation ‘and justification of the method. An

example using the CAP is provided in the technical guidance document on pa%%‘e 12,
it

i,
lgws: W

The variables used in the CAP equations in this section are defined as fo

B et

Capital Cost Old - the cost of comparable equipment or pi‘oc\@_sﬁ

Capital Cost New - the estimated total capital cost of the equipmeng{i@ig%ro "fe%
“hithout the p
f,

"‘&,,
o
olltigiin control. The

i 1.

. . . ;Y% Y ' ﬂ%ﬁ]&,‘ o
. If comparable equipment without the pollut,;dﬂ “Gontrol fea‘é\;%_ is on the mar@eﬁ%‘f;- the United
- States, then an average market price of the most re .neg?%\tfi" migf technology r@u“‘st be used.

g g‘é‘gjﬂ .

. .If the conditions in variable 3,1 of §]}%{17(b) do not apply &iit.the company is replacing an existing

N
Wy

standards used for calculating Capitol Cost Old are as folloys!

unit, then the company shall convertighe, origirial cost of thefunit to today’s dollars by using a
published industry specific standard. Hithe) ’teucxj‘gction capacity’gfithe new equipment or process is
lower than the production capacity  of€the “Sldi nipment or prggess, CCO is divided by the
Production Capacity Factor (PCF) in orde 1 ,s@,g,@
&
*  Ifthe conditions in yafidie8®, 1 and 3.2 of ..I7(b) do ng¥apply, and the company can obtain an
estimate of the cog Iternative equipment without the pollution control feature,
then an averagg ‘ I
the most recent gene

o .
Production %@@ﬁ%@é@ﬁi ‘ alte E‘ﬁw to adjust the value of a partial use determination to
reflect theg@apacity o 4&(-{5%@?@11& ioperty or process. It is calculated by dividing the capacity of the
existinggeduipment or pro Gosib “gpacity,of the new equipment or process. The Production Capacity
Fact.@ﬁ:-ef%"\ used when thefgjif.an incredse¥in production capacity.

& ref_;@ﬁ'r the same capacity as CCON.

il

) . 5
Byproduct %%yj&gﬁ(jor propertyithat generates a marketable byproduct, the net present value of the
byproduct is usédo reduce t v partial determination. The value of the byproduct is calculated by
subtracting the *tranéﬁf:gj:g,gation ‘ storage of the byproduct from the market value of the byproduct. This
-value is then used tS“‘{*;;;i'l-%%};gl'e the net present value (NPV) of the byproduct over the lifetime of the
equipment, A : :

Byproduct Value — is equal to the retail value of the recovered byproduct for a one year period. Typically, '

the most recent three~year average price of the material as sold on the open market should be used in the

calculation. If the price varies from state-to-state, the applicant shall calculate an average, and explain

how the figures were determined,
Storage and Transport - These costs are the costs to store and transport the byproduct, These costs will

reduce the market value of the byproduct. The applicant shall provide verification of how these costs
were determined and itemized, .
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N - This is the estimated useful life in years of the equipment that is being evaluated for a use
determination,

Interest rate - This is the current Prime Lending Rate that is in effect at the time the application is
submitted. The Prime Lending Rate is defined by the Wall Street Journal as the base rate on corporate
loans posted by at least 75% of the nation’s 30 largest banks. The Prime Lending Rate is posted daily in
the Wall Street Journal and on most financial or, Investment web sites.

" In otder to receive a partial determination you must use the cost analy51s procedure as detailed in 30 TAC

§17.17. The cost analysis procedure requires the use of the following equatlon

)‘Jﬂi

[(Production Capacity Factor x Capital C‘osz‘New) Capital Cész‘Ok? ‘- Byproduci] 2100
Capital C'osz‘New e el

. ‘.S::‘“h

. , i T
On a separate plece of paper provide a response for each of the;f‘!? lo&zmg sectlo“'i%'%%%&m
1. Production Capacity Factor ~ Provide a descr1 tlon of the process and gxpgfm if there is an
increase in capac:lty related to the install auong s property; If there is a capa¢ I raf
the following equatlon to calculate the Produc’n %ﬁ&acﬁy ok oto,r
-»‘Hs".ﬂ‘
.,l

]?rocz’ucz‘io;‘fz1 ‘,"":m

Production Capacity Factor %,

2 Capital Cost New — Provide a descriptiof
3 Capital Cost Ol royide a descri %gnated dollar value was calculated,
Explain which of ge-thre ‘( joris was used

4, Byproduct D gir ', of this propert n :
answer is yes, providg ‘}’gvdeson@% jﬁ,c}f the byprat { ct Use the following equation to calculate the
A) produc i eyt

. AP
g l 7
o 3‘% Ny,

1{%) (Stotage&Txansport)]
61 + InterestRate)

i '
The first column of this fable is for catégorizing the type of property. There are two category types, Land
and Property. In the property sectlon, list the property ot equipment that was described in section 8 of this

application.

The second column is used to certify that the property listed in the first column was not taxable on or
before January 1, 1994, Enter "No” in this column to. show that the property was not puxchased
constructed, or mstalled on or before January 1, 1994, If the answer is "Yes”, then the property is not

eligible for a tax exemption.
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The third column is used torecord which box on the Decision Flow Chart was the final destination of the
property, :

The fourth column is used for property that is listed on the ECL. Place the appropriate ECL item numbers

_in this column.

The fifth column is used to record the estimated or actual purchase cost of the property listed in the first
column,

The sixth column is used to list the partial use determination percentage. For property that is not used
wholly for pollution control, enter the estimated pollution control percentagﬁef&alcula‘red above in section
10 or the percentage listed on the BECL.

12, Emission Reduction Incentive Giant

Senate Bill 5, 77" Legislative Session, established the Texas,B'ml 31511 Reduc‘cioxlgg‘;ogram (TERP), The
TERP program is authorized to provide incentive grants £gF oerteﬁn emission redtiffion activities. The
amount of the grant is reduced by the amount of a %y»‘ ditional f inancial incentiVegizeceiyed for the
propexty/pro;ect A tax exemption granted under tl tnsupi Jes " is con, Idered to be a finan gﬁflncentlve.

: W
P]ace an X in either the Yes or No box. More information a'@\,}) he TERP prog1 am may be obtained by
calling 512/239- 4900 or by e- mallmg erp@toeq state.tx, us. k)é

i fissa
%&Qatlonal purposes o%

After an initial review of the appllcatlo & the VRERE Juay determi 'g@ at the information provided

with the apphcatlon is not sufﬁcient to maj (,‘ a ue i nin afuonu‘ he TCEQ may send a notice of
) " must Bept;

" notice. e ]
14, Formal Request goi%@?i ature 4

n !
u&%ﬁ\ ’gig pe
To be considered complete, t e{a L

either the ap HighiitBmer or by iy

v i p esen‘ca‘uve By signing this apphca‘uon you certify
that the m%gn% atlon'r; ' AlS true:gﬂ Qde best of your knowledge and belief,

(?’n

15. D%h\x} f]\ uent Fee/Penalty{_ Fi

This form wﬁl\ be processe tl] all delmquent fees and/or penaltles owed to the TCEQ or the Office
of the Attorney *®Ggheral on beh T of the TCEQ, have been paid in accordance with the Delinquent Fee
and Penalty Protocel\% fec‘u , September 1, 2006)

Additional information 'Z;'%’Jt the Delinquent Fee Protocol including contact information can be found

here: http://www.tceq, stelte. tx, us/agéncy/delin/index.htm]
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CHAPTER 17: TAX RELIEF FOR PROPERTY USED FOR ENVIRONMENTAL PROTECTION

§’1'7.1. Scope and Purpose

The purpose of this chapter is to establish the procedure and mechanism for an owner of pollution

control property, to apply to the cominission for a determination of pollution contro} use.

§17.2. Definitions.

Unless specifically defined in the Texas Clean An* Act(TCAA), the Texas Solid Waste Disposal
Act (TSWDA), the Texas Water Code (TWC), the Texas Tax Code (T’IA §‘1qr the Texas Health and
Safety Code (THSC), or in the rules of the commission, the terms LISB %y th& commisslon have the
meanings commonly ascribed to them in the fields of pollution controldtiBroperty taxation. In addition to

{HIUK

. the-terms which-are defined by. the TCAA, the TSWDA, TWC, TTQ‘;?; ind Ik
terms, when used in this chapter, shall have the following meamﬁ‘g’% unless

otherwise.

dicontext cleatly indicates

g

(1) Byproduct--A chemical or material th é&w wobi’ild normally "h‘onSldeled a waste

material zequmng disposal or destruction;-but due to utlon co trol property is % love used as a raw
material in a manufacturing process or as an end, {6} lict. The pollutxon control pro %rty extracts,
recovers, ot processes the waste mater1al so that it can be u§§% angﬁh’éx‘ 'manufacturing pr ‘0cess or an end

product.
(2) Capital cost new=-The es‘ltlmated total capxta s; of the equipment or process,

tipment or process w1thout the

: (3) Capital cost O]d--ThlS-lS
pollution control feature, o8

e LA
'-‘ges cost accounting principles to
* aipositive use determmatnon as pollution

(4) Cost ana ng; procedure——A{ ooe’xe

calculate the percentage of afg*p oJ St et
control property. . S
. I#)_e,ﬂ “:

éh is used to determine if a property or process,
17 14 thxs title (relating to Equipment and Categories
Viiih - n as pollution control property.

(%) Decmo:

which is not listed i in Part B
List), is ellg}p‘%g}‘kﬁ@?g‘

.;"';,5;(3-‘: '

i,

place for use or service. kh‘

) Part B dCCISlOI’l flow chart--A flow chart which i$ used to determine if a property or
process, which falls under a category listed in Part B of the figure in §17.14(a) of this title (relating to
Bquipment and Categories List), is eligible for a whole or partial use determination or a negatwe use

determination as pollution control property

(10) Partial Determination--A determination that an item of property or a process is not
used wholly as pollution control. '
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(11) Pollution control property~-A facility, device, or method for control of air, water, or
land pollution as defined by Texas Tax Code, §11.31(b).

(12) Production capacity factor--A calculated value used to adjust the value of a partial
use determination to reflect capacity considerations.

"(13) Tier I--An application which contains property that is in Part A of the figure in
§17.14(a) of this title (relating to Equipment and Categories List) or that is necessary for the installation
or operation of property located on Part A of the Equipment and Categories List,

(14) Tier II--An application for property that is used whol}()ﬁ;‘iz;ﬁhe control of air, water,
and/or land pollution, but not on the Equipment and Categories List, lgBhted ity §17.14(a) of this title
(relating to Equipment and Categories List), x«gl’*"‘? e

: ) : .4,"(" ¥ 3 Sa
(15) Tier III--An application for propetty used 'fg’," ially fc’ix‘\;gﬁifh,e control of air, water,

and/or land pollution but that is not included on the Equipmgﬁ%@&d @ategories"*ﬂ%i_’f‘ ,
of this chapter. : g A

ﬁ?ﬁf R,
;‘ iy, | ' gt .
kpollutigjhgontrol property Whieh falls under

: . (16) Tier I'V--An application containifp: é’)fg%% e _
. acategory located in Part B of the figure in §1 7.14(a) of t 1‘%% A(g{éf%‘%img to Equipmept'and Categories
List). ) ‘ L

£,

itle,

.(17) Use detextminati_on--A%. i ”; antive, by the executive director
that the property. is used wholly or partially fo i Hion control purposess ggﬂisting the percentage of the
property that is determined to.be used for pollufiin CoNt s, 5

Pl ﬁ’gga applicant and the chief appraiser

i
& ¥ ?f i
i
o

y | ! ' ‘é%g‘gﬁipt@n; |
i X“L ; (0) m':‘%i“tli“e case «ﬁ a Tier 111 applfcation, a copy of the Cost Analysis Procedure

“"M.U. E) in‘,""}'e case of a Tier I'V application, a copy of the worksheet explaining the
caleulation of the useiﬁ%" \_&_tjﬁ”"ge; and

)

determination,
§17.4, Applicability.’

- (@ To obtain a positive use determination, the pollution control property must be used,
constructed, acquired, or installed wholly or partly to meet or exceed Jaws, rules, or regulations adopted
by any environmental protection agency of the United States, Texas, or a political subdivision of Texas,
for the prevention, monitoring, control, or reduction of air, water, or land pollution, In addition, ‘pollution
control property must meet the following conditions,
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(1) Property must have been constructed, acquired, or ins-tal]ed after January 1, 1994,

(2) Land must include only the portion of the land acquired after January 1, 1994, ‘that
actually contains pollution control property.

(3) Equipment, structures, buildings, or devices must not have been taxable by any taxing
unit in Texas on or before January 1, 1994, except that if construction of pollution control propetty was in
progress on January 1, 1994, that portion of the property constructed, acquired, or installed after January
1, 1994, is eligible for a positive use determmatlon. 0

i

(4) Property purchased from another owner is eligible forgla%os{%i“ve use determination if
it Is acquired, constructed, or installed by the new owner after January 94, will be used as pollution
- control. property,.and. was not taxable.by any taxing. unit inwhich t \? probe y:is located ‘on or _lgeque that
date, . ' :

15."

atioﬁ'i@ﬁ’xat property - is pollutlon control
lePTEqunrements of §17.15 and §17.17 of
ive been met.

(¢) The executive director may not make a de'-_'E
property unless all requirements of this section and the applica
this title (relatmg to Review Standards and Pamal Determ natnon’)é 0

a determm%ﬁ n, that property is pollution
tion and the'ﬁg?eqmrements of §17.15 and

§17.17 of this title (Lelatmg to Review S’can | EidlDetertination) have been met,

The followinfg'a _.’ L 3 rom taxation ‘?,‘ g,j;e not entitled to a positive use determination
under this chapter: / i
R i 2l : '
i (T‘;)Wk“ by R’ i ptitled fo anExemption from taxation solely on the ‘basis that the

pxoperty_,,(léZ used to ma ufg’e}ure of b} foduce a product or provide a service that prevents, monitors,
control b reduces air, wa{é,ii - land ‘”J},wge‘n
ik

. '&?ﬂ

as defined by

il
2) proper’cy tlgégt‘ls used for residential purposes, or for recreational, park or soenic uses

(3) m é‘ rveﬁqcles and

@ pxqperty that was subject to a tax abatement agreement executed before Janvary 1,
1994. However, property acquired, constructed, or installed after expiration of a tax abatement agreement

could be eligible for a positive use determination. -
§17.10, Apblication for Use Determination,

(a) In order to be granted a use detcxmmatlon a person [or political subd1v1810n] shall submit to
the executive director:

(1) a commission application form or a similar reproduction arid one copy; and
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(2) the appropriate fee, under §17.20 of this title (relating to Application Fées)

(b) An application must be submitted for each unit of pollution control property or for each
facility consisting of a group of integrated units which have been, or will be, installed for a common
purpose.

(c) If the applicant desires to apply for a use determination for a specific tax year, the application
must be postmarked no later than January 31 of the following year, Applications postmarked after this

date will not be processed until after review of all applications postmarked by the due date are completed

and without regard for any appraisal district deadlines.

(d) Except for paragraph (1) of this subsection, all use determing:"é‘% apﬁ\l‘f'cations shall contain at
least the following: ‘ ?f‘}{gx é "
A gl

: A R,
AR 4 :!,__" . ,
(1) for Tier I, II, and III use determination appl'%" tions, tiﬁ%;;f_‘, iticipated environmental

benefits from the installation of the pollution control pfo%ji;wljo'%the contf“cig)‘ air, water, or land
P . peib Y, S,
pollution; I s

A

g $: ' y o
(2) the estimated cost of the pol]utioqg&t%» ﬁg};%gproper I ' oo i!*‘.

(3) the purpose of the inétallation of such féci%%%%ﬁoef or method, and the roportion |
. N . p

erty;

. (4) the speéiﬁc law, rules, 0&;
 installation, construction, or acquisition of the % ]

il
N

of the installation that is pollution control py\%g

" water, or land pollution, e iCnt and Cafgfories List, a worksheet showing the
calculation of the Cost Adlysi JUl his-chapter (relating to Partial Determination), and

(6) if the poligtic G‘m. perty gontains equipment which falls under one of the
categories Ilste@{@_égggi{; 3 { ories List, located in §17.14 of this title (relating to
(0]

Eq-.uipme1;;1;}@57?:‘{‘%1“3‘l Cate z'fe L ist), & A g the method and the calculation used to calculate
i .

the use Jercentage; ) j
“;ﬂ;’ﬁ il “é? b, i

s S e .
*'ﬁg_s*“;‘@ (7) any infor ? on thatithe executive director deems reasonably necessary to determine
the e]igibilit"’*“ci%’-he appliqationifﬁ ;

Ty

, (gs t{ihsthe prgﬁ%rty for which a use determination is sought has been purchased from
another owner who pr‘?}%{”ﬂgggz‘\;‘) used the property as pollution control property, a copy of the bill of sale or
other information submi’%}ﬁ"by the person or political subdivision that demonstrates, to the satisfaction of
the executive director, that the transaction involves a bona fide change in ownership of the property and is

not a sham transaction for the purpose of avoiding tax liability;
(9) the name of the appraisal district for the county in which the property is located; and

(10) the appropriate Decision Flow Chart, §17.15 of this title (relating to Review
Standards), showing how each piece of pollution contro property flows through the applicable-diagram,

§17.12. Application Review Schedule,
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Following submission of the information required by §17.10 of this title (lelatmg to Applnoanon
for Use Detérmination), the executive director shall determine whether the pollution control property is
used wholly or partly for the control of air, water, or land pollution. If the determination is that the
property is used partly for pollution control, the execuitive director shall determine the proportion of the

property used for pollution control,

(1) As soon as practicable, the executive director shall send notice by regular mail to the
chief appraiser of the appraisal district for the county in which the property is Jocated that the person has
applied for a use determination under this chapter.

(2) Within three days of rece1pt of an application for usey giétp{mmatlon, the executive
director shall mail written notification informing the applicant that th Q}é lication is administratively
complete or that it is deficient.

(A) If the apphcatlon is not administraily ely' CcompIe
specify the deficiencies, and allow the applicant 30 days tQ{(“mgwé{e the 1eqf ed information, If the
applicant does not submit an adequate response, the appllcguon will be sent bac ;;gx applicant without
further action by the executive director and the apphca% A%n fee wi Lbe forfexted un e§§§l7 20(b) of this
title (xelatmg to Application Fees). ,‘n . '

‘ Eéﬂae nofification shall
!

(B) For Tier 1, I and I apphcatnons,} ad*dfftxonal technical mforma’aon may be
requested within 60 days of issuance of an, administrative oomé mness letter. If the applicant does not

prowde the requested techmcal 1nfox*1nat1o=" n 30 days, the "4 28
%& and the app } %)ig»fee will be.forfeited under

‘ . M(‘\\YW" - "(3" :
}:-. to the*app :’E@nt under subparagraphs (A) or (B)

feation and pay the appropriate fee as required by

of this paragraph, the app }ég
§17.20 of this title. JL[
Ud %l
(3) For Tlé’i _
the apphcatlon w1thm 30 day§ "_‘. ,u1r‘§]’>:pp]icatlon documents.

. ’t? utiva él féctor shall determme whether the property is or is not used wholly

or partly ‘6 e %_@e exebl g d;rector is authorized to grant positive use determinations for
somes brg'al%;?% uded in the{égpphcatmn that is deemed pollution control property.

i (‘ 'os1txve use determination is made, the executive director shall issue a
use determinationigtter to the dpplicant which describes the proportion of the property that is pollution

control property. 7\(‘\' pxﬁ

E%ﬁlf a negative use determination is made, the executlve director shall issue a
denial letter explaining tie reason for the denial

A fetter enclosmg a copy of the determination shall be sent by regular mail to
the chief appraiser of the appralsal district for the county in which the propetty is located.

§17.14, Equipment and Categories List.

(a) The Equipment and Categones List (BCL) is a two-part list. Part A is a list of the property that
the executive director has determined is used either wholly or partly for pollution control purposes. Part
B is a list of categories of property which is located in Texas Tax Code (TTC), §11.31(k).
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Figure: 30 TAC §17.14(a)
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| Equipment and Categories List
Part A

Part A of the Equipment and Categories List is a list of property that the executive director has determined is used
either wholly or partly for pollution control purposes. The Items listed are described in generic terms without the use
of brand names ot trademarks and includes a defined use percentage, The use percentages on Part A of the ECL are
established based on standard uses of the pieces of equipment involved. If the executive director determines that the
equipment is not being used in a standard manner, the executive director may require that a Tier III analysis, using
the Cost Analysis Procedure, be conducted by the applicant In order to calculate the appropriate use determination
percentage.. The executive director may also use the Cost Analysls Procedure, where it is appropriate, in order to
more accurately reflect the environmental benefit at the site, The commission will review and update the list at least
once every three years, Items may be added only if there is compelling evidence to"support the conclusion that the
item provides pollution control benefits and a justifiable pollution control perodfitage is calculable, Items may be
removed from the list only if there is compelling evidence to support the co ‘@iﬁ“s{on that the item does not render
~ pollution control benefits. Property used solely for product collection or d&?f’(‘!’ rod%ﬁggp {s not eligible for a positive

use determination. Property used solely for workei saféty of fire ‘protedl ‘H"'db‘eé'ﬁt‘{)%' alify as pollution cotitrol
property. For items where. the description limits the use determinatj%ﬁpcréé&tage to the'i %ggpaengal cost difference,

R

the cost of the property ot dévice without the poliution control fi %a%ure%vcompared toas rn lar device or property

with the pollution control feature, Part A was formerly referredito as the Predetermined Equ

list adopted under TTC, §11.31(g). o i"'@\"ﬂ%‘) by
. AR

)

ment List, Part A is a

. W
Air Poltution Control E 13@nt
No. |Media __[Property’ , [Description "N [%
. Partjculate Control Devicdsilihy,
A-1 |Air Baghouse Dust Collectors  "Wigks/Struotures containiﬁ‘éﬁ}@}. ers, blowers, ductwork— {100
c ; \g’?@% SEito remove partio xl’é}%@,‘;méf{ter from exhaust gas
W

h, Istr@tiEon,, i
A2 |Air Demisters or Mist Eliminators W\’%_Mesh k E‘F’@&q idpes™™— used to remove entrained (100

Added . i ugiﬁé%?'op'let %%haust gas streams.
[WE ot dry partiglifate collection by creating an 100
tric field between positive ot negative electrodes

L ‘an

A3 {Air Elecprosta;gg@k@éﬁp@%&}bgs

G0

gollection surface,
Singlefsimultiple inertial separators, with blowers, (100
ductwdrk, ete, used to remove particulate matter from
z‘s}&iﬂaust gas streams.

“Wet collection device using spray chambers, wet 100
cyclones, packed beds, orifices, venturi, or high~ '
pressure sprays to remove particulates and chemicals
from exhaust gas streams. System may Include
pumps, ductwork, blowers, etc. needed for the
equipment to function, : .

catalyst to promote oxidation. -

A-22 |Air Flare/Vapor Combustor Stack, burner, flare tip, blowers, etc. - used to destroy [100
alr contaminants in & vent gas stream,

Non-Volatile Organic Compounds Gaseous Control (YOC) Devices
A-40 |Air Molecular Sieve Microporous filter used to remove Hydrogen Sulfite

00

A-6 |Air W&Egr(chemical Sprays and Spray nozzles, conveyor and chute covers, 100
Endlgiures for :}%’tlcula’ce windshields, piping, pumps, ete. - used to reduce
“ |Suppf %@nﬂﬁ‘» " [fugitive particulate emissions. )
A7 |Alr Smoke[é’?;g‘{ﬁ?ﬁhitors Installed on electric generating units in order to 100
A contro] particulate emissions and opacity on start-up.
Combustion Based Control Devices .
A-20 |Air Thermal Oxidizers _ Thermal destruction of air pollutants by direct flame {100
- combustion,
A-21 |Air Catalytic Oxidizer Thermal destruction of air pollutants that uses a 100 |

(H,8) or Nitrogen Oxides (NO,) from a waste gas
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No. [Media ___ [Property IDesoription %

_ stream,
- |A-41 {Air Strippers Used in Conjunction with (Stripper, with associated pumps, piping - used to 100
. Final Control Device remove contaminants from a waste gas stream or

waste liquid stream. Stripper associated with product
or by-product improvement does not qualify. .
A-42 |Air Chlorofluorocarbon (CFC) Projects to replace one CFC with an envnronmentally 100
Replacement Projects - |cleaner CFC or other refrigerant where there is no
increase in the cooling capacity or the efficiency of
the unit. Includes all necessary equipment needed to
.Ireplace the CFC and achleve@g&iame level of cooling
. 4 capacity. .

A-43 |Alr Refrigerant Recycling Equipment  [Equipment used to reccg‘

I ‘ halocarbons,

B’and recycle CEC's and |50

A-44 (Air Halogen Replacement Projects All necessary equlﬁ\ment need’é
: Halogen in, @ y%suppressmn s ._
envuonmg%‘tally cleaner substance i)

Monitoring and Samp};@g Equipment R 4
A-60 |Air Fugitive Emission Monitors Ong or analﬁ&ers used to dxscovcrﬁlcﬁ‘kmg 100
. : ' p]pmg c Qnents}g r
A-61 |Air Continuous & Noncontinuous Monitors, é’ﬁ i "’.Evbulldmgs, air conditioning 100

Emission Monitors
‘ ‘ . [constituting a mo system required to

A gﬁ' onstrate comph 1th gmission limjtations of
frepulated a:r contamm @ncludlng flow and

7o ‘fmomtors andgéledlcated buildings).

ecuipment, ga rared (IR) Cameras, etc.
a

A-62 |Air mt”ﬁ“?é‘%"‘? itorsr controller, flow-meter, pH |100
) ‘Bolution control device. Monitoring
. roduc’non eqflipment or processes is not included.
A-63 1Al To .ers, structures, analytical equipment sample 100
A-64 |Air Noncontinuef Emi ' ) Porta l' momtors ana]yzers, structures, trailers, air 1100

Portable condifioning equipment, gas find IR Cameras, etc.
ﬁ“s%%ﬂ to demonstrate compliance with emission -
Sl limitations.

A-65 [AifSF redlotlvéﬁB‘“‘x’ssmn I\/fdl;ﬁ@rs Monitoring of process and operational parameters that[100
y e %‘& are used to caleulate or determine compliance with

) 5 ) emission limitations,

Construction of stack or tower sampling ports used for{100

emission sampling or for the monitoring of process or

operational parameters that are used to calculate or

determine compliance with emission limitations.

A-66

A-67 A utomaiq n ﬂi)ynamometers Automotive dynamometers used for in-house . [100
@% emissions testing of fleet vehicles in order to reduce
emissions,
Control of Nitrogen Oxldes .
A-B0 [Air Seloctlve Catalytic and Non-catalytic [Catalyst bed, reducing agent injection and storage, 100
Reduction Systems - monitors - used to reduce Nitrogen Oxide (NOyy
emissions from engines/boilers. Non-selective systems
use a reducing agent without a catalyst.
A-81 |Air Catalytic Converters for Stationary |{Used to reduce NO, emissions from internal 100
Sources combustion engines. ]
A-82 |Alr Alr/Fuel Ratio Controllers for Piston-{Used to control the air/fuel mixtures and reduce NOy 1100

Driven Internal Combustion Engines |formation for fuel injected, naturally aspirated, or
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No. [Media

Property

Desgoription %

turbocharged engines.

A-83 |Air

Flue Gas Recirculation

Ductwork, blowers, ete. - used to redirect part of the
flue gas back to the combustion chamber for reduction
of NOy formation, May include flyash collection in
coal fired units,

100

A-84 |Air

Water/Steam Injection

Piping, nozzles, pumps, ete, to inject water or steam
into the burner flame of utility or industrial burners or
the atomizet ports for gas tutbines, used to reduce
INO, formation.

100

A-85 |Air

Overfire Air & Combination of

", lasymmetric over fire air with the

injection of anhydrous ammonia or
other pollutant-reducing agents

The asymmetric over fire air layout injects preheated
air through nozzles through z;sames of ducts, dampers,
expansion Joints, and valvﬂs also aﬂhydrous ammonia
or other pollutant~redg(§{h" .qggent injection is done at
the same level. m&_{ﬂ"‘

100

e

[A-86 AT,

Bumc—ar—s Out of Servioe

Staging of bumeﬁ’ rmg by ’““sf ,mg specific burners
within a comlfg‘stxomumt For thi 1&% x;(gose of
@ts to reduce I\f@ *zpmlssxons

A-§7 [Air

Lean-Burn Gas-Fired
Compressor-Engines

eliminati
. Adv%@g ignition & combustion systerg 20
- introt xoess afg into a reclprooatm s-{;red

&nake the engine runilean

e
¢oi éqpr g%%ﬁngm
thereby 16 u@tlon tempetatures, which
reduces NOX atlon.

A-88 |Air

Low-NO, Bumers

Replacement of*é;?i_stmg incinerator, furnace or boiler
burners with low- N‘gg\ urners for pollutxon control
0 T

100

A-89 |Air

I sCombustion air from the burners
ssfocated above the burners to reduce

100

A-90 |Air

rich mixture in a pre~combustion chamber and forcing

igh of conversion Kits to reduce NOX
s from existing internal combustion engines
1o drive natural gas compressors These Kits
lude fgniter cells ot assemblies that ignite a fuel

it into the power oylinder while still burning,
Additional components consist of pilot gas system that
delivers rich fuel to the igniter cell & power cylinders,
power pistons, & power cylinder heads to replace the
existing cylinders, plstons & heads,

100

A-91

Installed in the fire box of boilers and industrial
furnaces to eliminate hot spots; thereby reducing NO,
formation.

100

A-92

Retrofit™

" lincluding directly related equipment,

Retrofit of existing burners on electric power
generating units with components.for reducing NOx -

100

A-93 |Air

High-Pressure Fuel Injection System

Carbon Monoxide (CO) emissions, System includes
injectors, fuel lines, and electronic controls.

Retrofit technology for large bore natural gas fired {40
"linternal combustion engines to reduce NOx and

A-94 |Air

Wet or Dry Sorbent InJectlon
Systems

control.

Use of a sorbent for flue gas desulfurization or NOx {100

Volatile Organic Compounds (VOC) Control

[Air

[Activated Carbon Systems
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No., ]Meaia

Property

Description %

piping, condensers - used to remove YOCs or odors
from exhaust gas streams,

A-111 |Air

Storage Tank Secondary Seals and
Interna] Floating Roofs

Used to reduce VOC emissions caused by evaporation|100
losses from above ground storage tanks,

A-112  |Air

Replacement of existing pumps,
valves, or seals in piping service

The incremental cost difference between the cost of (100
the original equipment and the replacement equipment]
is eligible only when the replacement of these parts is
done for the sole purpose of eliminating fugitive
emissions of volatile organic compounds. New
systems do not qualify for this.item.

A-113  |Alr

Welding of pipe joints in VOC
service (Existing Pipelines)

Welding of existing thread;mc;iifﬁ?ff\}g‘anged pipe joints in {100

ATiE AR

Welding of pipe joints in VOC
Service (New construction)

order to eliminate fugitiy;é’}‘f‘-emissiofi leaks.

The incremental oos%ﬁj%% nce between the cost of  |100
using threaded or qé ge %‘,'} and welding of pipe

joints in VOC se‘i@ te, ;s ﬁf ; i

A-115  |Air

Carbon Absorber

Preventlve %E,%&q &ht, equipmeHt]
P ;

Freon an%%_é 188161 streams by us

combin@with organic chemicals.

%orbs VOCs, 100
i ,'.‘éarbons atoms to

Mercury Gaiituol S, : Rl

[A~133 [Air

Sorbent Injection Systems

A-134  |Air

Pixed Sorbent Systems

olthe flue gas that chg@‘éally 100

Sd’?beif%ﬁjﬁgrayed intBth

reacts to ab) ) ‘fgu1'y'.‘1?1“.he sorbents aré'then

removed by &ipaitioulate removal device. Equipment

Wgnks, blowers, nozzles ductwork,
g

B "’f%ggtion devices, etc. needed for
(0T}

ent, such as staiflleh steel plate with a gold 100

l_ i pment to fun ‘J,p,, i
AR t-aIJed%ﬁthe flue gas 1o absorb
Ireuest

TSN

|affinity between mercury and metallic selenium,

b mercury such as those using the (100

A-136 jAir

A-138  |Ad#
,Lﬁ‘ﬁu v '%ii.

oxidigedytercury, This can be catalysts (similar to
SelegtiVe Catalytic Reduction (SCR) catalyst) or
ghical additives which can be added to the flue gas

pAe

Of directly to the fuel,

E?@%@ent used to change elemental mercury to 100

ch

RIGI
i,

Use of a ultraviolet light from & mercury lamp to 100
provide an excited state mercury species in flue gas,
feading to oxidation of elemental meroury.

A-TAT |ATHifR

Chentical Tnject3fl Sy stem®”

Equipment used to inject chemicals into the 100
combustion zone or flue gas that chemically bonds
mercury to the additive which Is then removed in g
particulate removal device,

 beight required for production purposes and the stack

e, Control of Sulfur Oxides
A-168 |Air Wet an&@ﬁ‘éorubbers, - |Circulating fluid bed and moving bed technologies 100
4};}?‘1" : using a dry sorbent or various wet scrubber designs
that inject a wet sorbent into the scrubber.
Miscellaneous Control Equipment
A-180 |Air Hoods, Duct and Collection Systems [Piping, headers, pumps, hoods, ducts, etc.- usedto 100
connected to Final Control Devices  |collect-air contaminants and route them to a control
’ device, .
C1A-181  (Air Stack Modifications Construction of stacks extensions. In order to meeta (100
' . _|permit requirement,
A-182 [Air New Stack Construction The incremental cost difference between the stack 100

height required for pollution control purposes,
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[Media _ [Property Description , ' % ( \
A-183 jAir Stack Repairs Repairs made to an existing stack in order for that 100 i
' stack to provide the same level of pollution control as
was previously provided,
A-184 [Air Vapor/Liquid Recovery Equlpment Hoods or other enclosures including piping and pumps|]00
for Fugitive Emissions or fans used to capture fugitive emissions from
process equipment, The captured vapors are
- : condensed or extracted for reuse or sold as product,
A-185 [Air Vapot/Liquid Recovery Bquipment  [Piping, blowers, vacuum pumps, compressors, ete, - 1100
(for venting to a-control device)  jused to capture a waste gas or liquid stream and vent
to a control device, Including, t%wse used to eliminate
emlissions assoclated with ﬁg tank trucks, rail
- cars, and barges. :
A-186 |Air Paint Spray Booth Attached to a The incremental cost dif] rence between the new paint{100
' Final Control Device (Replacement [booth and the rep[a,,@ pai thooth,
"7 |which provides iticreased pollution” | 7 T 7 W‘ o T‘% i,
" {prevention ot control) aﬁhm kK L ‘ﬁkx
A-187 |Air  [Paint Spray Booth Attachedtoa . {Pollution opntro bquipment associated W1th the paint {100
: Final Conttol Device (New booth gﬁcludmg the Items suoh as t g% trol device,
‘IConstruction) . . hrtain, filters, or other devices t{“@a u;elpamt
: : e,
A-188 |Air Powder Coating System - Installed to{The i mcreme tal ¢ 3t‘ difference between the Powder 100
{ - replace an existing paint booth. Coating Sysfel‘%ﬂ'%d the Paint Spray Booth which was |
. ' : & replaced. il
A-189 lAir Powder Coating System — New Powder recovery s§f§ & {100
. construction ; mﬁ S
A-190 |Air  [Blast Cleaning System — Connect g (Ph "?ﬂ‘ te control dev1é‘§£§ % blast material recycling |100 X
. |to'a Control Device Wilsystent . 4 63
"Dry Cleaning E ela;é‘ﬁ”Eqd“l“’iii“l%n‘%@’ o
A-200 |Air Perchloroet ) Closed- Jrito-dry olosegiloop technology sealed during the 160
Loop. Dry.leanin ines enjire dry claanmg sequence fo eliminate solvent
d emigsions and minimize hazardous waste disposal.
A-201 |Air Cartridge e A céﬁﬁglidevnce used to lessen ermssmns of VOC for |40
Systems 'L napht%yu cleaning systems,
i . %ig%;eum Dry-to’ ged loop system using naphtha instead of 60
g{ﬁ%l NSk, ) ."‘ rehloroethylene.
T [PetrolelfiRascla A unit used to collect VOC emissions in the drying 60
- Process.
Refrigerated W ;_ ol 1o A device that uses refrigerants to condense recovered |90
il (Includes only -ompo that vapors to liquids, Assoclated with dry cleaners,
i icover the vapo! ) degreasers, orrecovery of solvents from cleaning
1,(;n 4 inside bulk containers or process vessels,
A-205 |Alr Se‘bg@? ary Contdifiment Extornal structure of liner used to collect liquids =~ {100
Al , released fiom dry cleaning equxpment or chemical
' R storage devices. .
A-206 |Air Direct Golipled Solvent Delivery Replacement of solvent delivery systems at existing 100
Systems . dry cleaning facilities.
Wastewater. Pollution Control Equipment
[Medja [Property [Description %
Solid Separation and De-watering
W-l  [Water  [API Separator - Separates oil, watet, and solids by settling and skimming. 100
W-2 Waste CPI Separator Mechanical oil, water, and solids separator. . 100 ( '
' water ’ s
January 2008




W.3 Waste Dissolved Air Flotation Mechanical oil, water, and solids separator, 100
water ) _ .
W4 |Waste Skimmer Hydrocarbon. 100
water
W-5  |Waste  [Decanter Used to decant hydrocarbon from process wastewater. 100
water . .
W-6  [Waste Belt Press, Filter Press, PlatelMechanioal de-watering devices. 100
water and Frame, etc,
W-7  |Water Centrifige Sepatation of liquid and solid waste by centrifugal force, 100.
typically a rotating drum, : '
W-8  |Water  [Settling Basin Simple tank or basin for grayity s%éﬁaglon of suspended.  [100
' solids. .m
W-9  |Water  |Bqualization ‘Tank, sump, or headbox us 3(} t%,settle solids and equilibrate [100
proocess wastewater streaﬁs
W-10 [Water Clarifier .{Circular settling basins’ %%Enally contgm g surface skxmmers 100
) and sludge removal,makes 4, '
Disinfection @F Ry Wm
W-20 |Water  [Chlorination Wastewaterfmf‘actlon treatment using ohlotiNGl, . 100
W-21 [Water  |De-chlorination Eqmpmep’%"‘l“ci?fi‘ oval of & Lorine from water oi' KASTo 100
water, %@% G, il :
W-22 |Water  [Electrolytic Disinfection  |Disinfect water by‘ﬂiéﬁdﬁ‘é‘ of B]Bth‘Olyth cells, . 100
W-23  (Water  |Ozonization i% Equipment that generate ﬁa% zone for the disinfection of waste (100
W-24 |Water  [Ultraviolet ] 100
W-25  [Water  [Mixed Oxidant Solution xom,' orine, chlorme d! ?élde, and ozone to replace 100
chl ine for thtkiotion,
N Biologjgal %iém@sﬂﬁfg@m&”
W-30 Actwated S*ﬁ‘fﬁﬁjé’ o Blolog%%: actxvatmg;éyrﬁm matter in waste water by 100
i i aeration,Glarification, and return of the settled sludge to
aeration
W-31 Use of activaed carbon to remove organic water 100
gmtamman
©W-32 %(é‘fr through wastewater to increase oxygen available |100
' for bac erinl activities that remove contaminants,
W-33 é’g r U‘ge of large rotating discs that contain a bio-film of 100
fﬁ";ﬁi ; ﬁ-, ‘:’ icroorganisms that promote biological purification of the
' E‘E‘h wastewater,
W-35 . [Trickling Filtogl) ™ [Fixed bed of highly permeable media in which wastewater 100
h‘,‘\ %ﬁé * |passes through and forms a slime layer to remove
'-%1 By, Fhi contaminants,
W-36 (Water W%’ﬂ ”gs a\gg,iagoons Artificial marsh, swamp, or pond that uses vegetation and 100
(artit 1 )  |natural microorganisms as bio- ﬁlters to remove sediment and
) : other pollutants,
W-37  |Water Diges‘f'ér Enclosed, heated tanks for treatment of sludge that is broken 100
' down by bacterxal action,
Other Equipment
W-50  [Water  [Irrigation Equipment that is used to disburse treated wastewater 100
. through Irrigation on the site,
W-5]1  |[Water Outfall Diffuser Device used to diffuse effluent discharge from an outfall,  [100
W-52  |Water Activated Carbon Treatment {Use of carbon media such as coke or coal {0 remove 100
organics and particulate from waste water, May be used in
either fixed or fluidized beds,
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: : \
W-53  [Water Oxidation Ditches and Ponds [Process of pumping air bubbles into a pond to assistin 100 ( :
oxidizing organic and mineral pollution,

W-54  [Water Filters: Sand, Gravel, Passing wastewater through a sand or gravel bed to remove {100
Microbial solids and reduce bacteria,

W-55  [Water Chemical Precipitation Process tsed to rémove heavy metals from wastewater, 100

W-56 [Watet Ultra-filtration Use of semi-permeable membrane and hydrostatic pressure {100

' to filter solids and high molecular welght solutes,

W-57 {Water Conveyances, Pumps, Used to segregate storm water from process water, control {100
Sumps, Tanks, Basins __*_|storm water runoff, or convey contaminated process water.

W-58 [Water Water Recycling Systems  [Installed systems, excluding cooling towers, that clean, 100

recycle, or reuse wastewater or usey pey water or storm
water in erder to reduce the amg m’f Jacmty s discharge
or the amount of new water usa% ag process or make-up
water including Zeto Dnschafg%’sttems

[WeS9 [Water | |Wastewater Treatmont - [New wastewater treatmgHt fackfHHg *eonstructed tor pt’ocess -100-
: Facility/Plant wastewater generated ofigsite, .
W.60 [Water High-Pressure Revetse The passing of E&;’Hﬁmmated water %re ever a 100
- |Osmosis » permeable m @ fane at'high pressure to '
' ) contamina .
Ww-61 |Water  [Hydro-cyclone Vapor An ait- %%%% dro~ eyclope for the removal o’fﬁ?}@‘bs 100
= Extraction from a waste ’)ystreamt«isﬂ' 53

W-62 [Water Recycled Water Cleaning  [Equipment used t%";’;g &be and recycle the water usedina |100
' ' ' tem for cléaning contaminants from

System \ high-pressure water's
) eanipment.and paveme ﬁfx\%
W-63  [Water Chemical Oxidation - 100
W-65 [Water Stormwater Containment 100
ISystems
|W-66 [Water Was 2 'er Impou‘ 100 .
. i 'M' r‘xz.r.
100
Use s wastewater operations control and monthly 100
reporting requirements.
. L
On-line Ane‘ﬂ? or ﬁ“" Device that conducts chemical analysis on sample streams {100
Wi for wastewater operations control,
W-72  |[Water & ‘Neutralizationg: ' Control equipment used to adjust pH of wastewater . 100
- [treatment components.
W-73  [Water ~ [RG§Hirom - [Devioe used to measure oxygen uptake or Carbon DlOdee 100
%{%p‘i " [(CO,) release in wastewater treatment systems,

W-74  [Water Dnvers ‘ﬁ‘g“’ Structures used for the capture and control of storm water |T00
and process wastewater or emergency diversion of process
material. Land means only that land which is actually

: occupied by the division or storage structute,
W-76 |Water  {Building - [Used for housing wastewater control and monitoring 100
' equipment, -
W-77 |Water  [De-foaming Systems Systems consisting of nozzles, pilings, spray heads, and 100
. piping used to reduce surface foam.

) Solid Waste Management Pollution Control Equipment ‘ : ( :

rNo. |Media Property ' ]Descript'ion 4 |%. , ./
January 2008
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, Solid Waste Management
S-1 Land/ Stationary Mixing and Sizing [Immobile equipment used for solidification, stabilization,
Water Equipment grinding, etc. of self generated waste material for the 100
' purpose of disposal or in-house recycling.
S-2 Land/ Decontamination Bquipment [Equipment used to remove wasto contamination or 100
' Water ‘ residues from vehicles which leave the facility,
S-3 Land/ Solid Waste Incinerator (not  [Solid waste incinerators, feed systems, ash'handling 100
Water used for energy recovery and * [systems, controls, etc. :
export or material recovery)
S-4 Land/ Monitoring and Control Alarms, indicators, controllers, etc., for high liquid level, [100
Weter/ Air[Equipment pH, temperature, flow, etc, in wa te treatment system
(Does not include fire alarmslﬂ*%{&&*”‘”’%!
§-5  [Land/  [Solid Waste Treatment Any vessel used for waste fréifment, 100
Water Vessels il i T
8-6  |Land/ . |Secondary Containment External structure or %’tﬁ used @fontain and collect . [100
Water ' liquids released from & brimary cdi%}‘ fent device and/or
ancillary equipm® %Méim purpose f.revent ground
water or soil,dontamination, % il
S-7 Land/  |Liners ' A continygilt layer or layers of natural ana'?'- \an-made 100
Water materi;a;l{g‘kﬁj\3 ‘%strict d%ward or lateral es' Fwvastes
o or leachate initlimpoundfilent, landfill, etc. i
S-8 Land/ - |Leachate Collection and A system capableigfiddliecting leachate or liquids, 100
Water  [Removal Systems including suspendé %@ ids, generated from percolation :
% %g%;gh or drainage il ia waste, Systems for removal of
: gligachate may include suﬁa numps, piping, etc,
$-9 Land/  [Leak Detection Systems T sY8ERtapablo of detecti'ﬁ%'gﬁé‘" failure of a primary or  |100
Water "} inment Structure.or the presence of a liquid
. of ¥ tamnientstructure, ) 3
§-10  [Land/  |Final CoveySystems for ofiFof liners atiffiiaterials to provide drainage, 100
{Water Landfillss@or erosidpyprevention, iffiltration minimization, gas venting, .
4 biotic bayrier, etc. '
S-11  [Land/  |[Lysfoh8iERs, . 1 An unsatiirated zone monitoring device used to monitor 100
Water T S soil-pore ﬁ&id quality at a waste management unit. (e.g,
g A tbelow thétreatment zone of a land treatment unit, etc.)
S-12  [Waten m}ﬁ‘ dwater MdHitor S TABEgEn dwater well or system of wells designed to 100
g(*ﬁv' ~ |and )g,gpf‘% $ e monitor the quality of groundwater at a waste management
- %fﬁég - %%% unit. (e.g., detection monitoring systems, compliance
A %&;}é__ i, ¥ |monitoring systems)
S-14 AT ‘{‘; Fugitive Emi§iién Monigdfs  [A monitoring device used o monitor of detect fugitive  [100
T J:§€ ' emissions from a waste management unit or ancillary
Wi, equipment, ' ' '
S-15  ILand/ %’{%\/ Walls/l%%ﬁffrier Walls A pollution control method using a barrier to minimize . |[100
Water M, b ' lateral migration of pollutants in soils and ground water.
S-16  (Water Grod‘x’i’%ﬁié‘”ﬁ‘e’:’r Recovery or  |A groundwater remediation system used to remove or treat|100
' Reme tion System pollutants in contaminated groundwater or to contain
’ pollutants. (e.g., pump-and-treat systems, etc.)
8-17  (Water Injection Wells (Including Injection well, pumps, collection tanks and piping, 100
Saltwater Disposal Wells) and [pretreatment equipment, monitoring equipment, etc, -
, Ancillary Equipment
S-18  {Land/ Noncommercial Landfills Excavation, clay and synthetic liners, leak detection . 1100
Water (used for disposal of self systems, leachate collection and treatment equipment,
. gencrated waste materials) andjmonitor wells, waste hauling equipment, decontamination
Ancillary Equipment . {facilities, security systems, and equipment used to manage
the disposal of waste in the landfil], .
S-19  [Land/ Resource Conservation Pads, structures, solid waste treatment equipment used to  |100
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Water  |Recovery Act Containment  |meet the requirements of Subchapter O - Land Disposal
Buildings (used for storage or [Restrictions (30 TAC §335.43 .
treatment of hazardous waste)
§-20  |Land/ Surface Impoundments and  {Excavation, ponds, clay and synthetic liners, Jeak detection|100
Water Ancillary Equipment systems, leachate collection and treatment equipment,
(Including Brine Disposal monitor wells, pumps, ete, -
“[Ponds) .
§-21  |Land/ Waste Storage Used to Collect Tanks, containers and ancillary equipment such as pumps, 100
Water and/or Store Waste Prior o [piping, secondary containment, vent controls, etc. (€.g.,
: Treatment or Disposal Resource Conservation Recovery Act Storage Tanks, 90-
Day Storage Facilitles, Feed T ank to Treatment Facilities,
etc.) : “ i
§-22  |Air Fugitive Emission Structures or equipment usegy® contain or reduce fugitive 100.
Containment Structures etnisslons or releases fro 9_13"‘:?; > management activities.
I e coverings fot co%«g tely 1fes, | enclosed areas for
: loadmg and unloading e ctlvmes Bt 3 i
8-23  [Water  [Double Hulled Barge Double hulled t jice “ehance of léa}l(ége into public 30
' waters. (Incre hta dost difference béhy 7@6 a single
hulled ba bﬁ_&_ d a double hulled barge) K .,' M, _
S-24  [Land Composting Equipment Used to,@ host materidl,where the oomposf\zig lib& used {100
on site: (Do‘ = includey &%mercml compos é
: , facilities.) Wi, 4
S-25  |Land Compost Application Equipment used to‘ :ggly compost ,whlch has been 100
Equipment e enerated on-site. q&i’%
S-26  |Land Vegetated Compost Sook 100
S-27  |Air Foundry Sand Reclamation ~ | 1100
Systems for Foundries g
; jgh-cc 5s at other points.
828 . |Air/Water/|Cancr, mixed, un-poured concrete batches to reclaim {100
Land Eqyip Nand gravel for reuse and recycles the water in a
stem
Control Equipment
Descrlption %
¢Boats, barges, booms, skimmers, trawls, pumps, power {100
units, packaging materials and containets, safety
equipment, vacuum trailers, storage sheds, diversion
basins, tankage, dispersants, etc. .
High-Efficiency Particulate Arresting (HEPA) Vacuum  [100
Equipment, Negative: Air Pressuré Enclosures, Glove
Bags, Personal Protection, Disposal,
M-3  |Air/ Land/[Vacuum Trucks, Street Mobile Surche Cleaning Equipment - used exclusively to 1100
Water [Sweepers and Watering control palﬂculate matter on plant roads. (Does not include
Trucks sweepers or sorubbers used to'control particulate matter
within bulldings.)
M-4  [Land Corpactors, Barrel Crushers, [Compactors and similar equipment used to change the 100
' Balers, Shredders physical format of waste material for recycling/reuse
purposes or on-site disposal of facility- -generated waste,
M5 Land/ Air/[Distillation Recycling Systems|Used to remove hazardous content from waste solvents by {100
Water heat, vaporization, and condensation. The recycled
solvents must be reused at the facility generating the
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waste,

Water |Storage Bunkers

M-6 Land/ |Boxes, Bins, Carts, Barrels,

Collection/storage contalners for source-separation of 100
materials to be recycled or reused. Does not include
product storage containers or facilities.

M-8 Alr/ Land/|Environmental Paving |
Water ([at Industrial Facilities

ocated

Paving of outdoor vehicular

law. Does not include pavin

or exceed an adopted environmental rule, regulation or

driveways for convenience purposes, Value of the paving
must be stated on a square foot basis with a plot plan
provided which shows the paving in question,

traffic areas in order to mest |100

g of parking areas or

M-9  |Air/ Land/|Sampling Equipment
Water _

contaminants or pollutants,

Equipment used to collect sampleiéof exhaust gas, waste 100
water, soil, or other solid wasg@f i
ol

‘éigggalyzed for specific

M-10  (Water Dry Stack Building for Poultry|A pole-barn type structu { % sto temporarily store 100
- [Litter poultry litter in an enyifo mefital Y.safe manner,
M-11 . [Land/  [Pouliry Incinerator [ncinerators used to diffiose of pdiijify, carcasses. 100
Water . ' i, N Gl
M-12  [Land/ Structures, Bnclosures, Required in {iﬁ'é"i' to méet ‘no contact"‘iﬁ’f@:g}g;yater 100
Water : |Containment Areas, Pads regulatioggﬁ;@‘ . Tk, _

M-13  |Air Methane. Capture Equipment

Equipméiitiiiied

decompositiGhiessite

od 10 oapﬁi?r‘&rmethane gencrated{igithe  [100
2012 &

efiehy

ted waste materialt

M-15  [Land DrillingMud'Recycling
" [System

';der’

diShaker Tank System, Shale 100

& Degasser,

Equipment

M-16  [Land Drilling Rig Spill Response“e{%ga

oke Manifoldi§

M-17[Air " ow NOx Combustion System |y

A ,‘:srt‘em‘n“
of power genefgiiig’units designed to reduce |100

Blowout Preventers, Closing [100

Chemical

il

M-18  |Air ~ [Odor Neutralization and
mne

0 erat'ion%’f a drilling rig,
absorption, and other odor 100

M-19 JARr OdaTBI yﬁ’* <ing an

Systems "

M-20 |Air ol
1;‘;{% gﬁﬁ@f‘

moval

B

&

dilute, .

e procipitators, vertical dispersing fans, stack 100
iongiand other physical control equipment used to
isperse, or capture nuisance odor vent streams.

ometers, gas chromatographs, and other analytical {100
instrumentation used specifically for detecting and
_gmeasuring ambient odor, either empirically or chemical

¥ lspecific. '

of metal tanks and piping,

”aﬁj% t, ‘[Cathodic Prc'i*f:ei fion Cathodic protection installed in order to prevent corrosion 100

M-22  (Water "2 gish and Othexg??]uatic
ganism Proféetion

e nt@gﬁ?‘“ .

s

‘Wetland Creation,

Equipment installed to protect fish and other aquatic 100
_ |organisms from entrainment
cooling water structure. Equipment includes: Aquatic
Filter Barrier Systems, Fine-Mesh Traveling Intake
Soreens, Fish Return Buckets, Sprays, Flow-Altering
Louvers, Fish Trough, Fish Behavioral Deterrents, and

or impingement in an intake

M-23 | Water  |Double-Walled Piping
/Land

The difference between cost

piping is installed in order to
discharges.

the cost of double-walled piping, when the double-walled

of single walled piping and 100

prevent unauthorizgd

M-24 |Water/  [Double-walled Tanks
Land -

The difference between cost
cost of double-walled tanks,

are installed in order to prevent unauthorized discharges,

of single walled tanks and the 100
when the double-walled tanks

Equipment Located at Service Stations
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No. [Media [Property ' [Description %
Spill and Overfill Prevention Equipment
T-1 |Water Tight Fill Fittings - Liqu:d tight connections between the delivery hose and  [100
fill pipe.
T-2 [Water Spill Containers Spill containment manholes equipped with either a 100

bottom drain valve to return liquids to the tank, or & hand
pump for liquid removal,

T3 [Water Automatic Shut-off Valves  |Flapper valves installed in the fill pipe to automatically {100
K stop the flow of product,
T-4 |Water Overfill Alarms External signaling device attache to an automatnc tank {100
i ' gaugmg system. ‘@w \‘h
T.5 {Water [Vent Restriction Devices Float vent valves or ball ﬂfa alves to prevent backﬂow 100
‘ . |through vents,

*L(

A . Secondary Containme @ﬁu %!n "‘“-"
T-11 [Water Double-walled Tanks The differenc? Ybetwien cost of single @gd tanks and {100
. ‘ R uble-walled tanks, when th le-walled |

N

Biindtalled in oRtler to prevent unautht uzed'f'
) J&Zﬂm . @
cosf‘bf single walled’piping and |100

T-12 {Water Double-walled Piping

>5§é\\m"leaks or spills that 100

T-13 |Water Tank ’I“Op, Sumps‘
‘ Uipment,

T-14 [Water Under Dispenset Sumps G 1lls.ﬁ‘8'm dispensers and pumps. (100
|T-15 Water Sensing Deyviessa,, 5 product accumulatnon in 100
' AR y
-|T-16 [Land/ Concre ﬁavmg 4l qu 'd -concrete paving looated above underground 100
" [Water Ungd d Tanks A Pxpes pipes atg tal}}ss The use determination value is limited to

be between the cost per square foot of the

oncr effavi
;«. nstalled atthe Service Station, This ftem oniy

- “'tf‘ “iv‘

ARl e s, " lapplies to Service Stations.
W i, Wiipetegtion for Tanks.and Piping
T2 Wik Automatic . Gauginfi Includes tank gauging probe and control console. 100
Toon [Wateliln,  |GroundwatergESoil Vaphr  [Observation wells located inside the tank excavation or 100
N by[Monitoring '%‘ E monltoring wells located outside the tank excavation.
T-23 [Water %ﬁoring of Sacondary Liquid sensors or hydrostatic monitoring systems 1100
, Eptainment £ installed in the Interstitial space for tanks or piping.
T-24 {Water Autematic, fle Leak Detectors Devices installed at the pump that are designed to.detect [100
L ;4* leaks in underground piping. Mechanical and electxomc
devices are acceptable, -
T-25 [Water Under Pump Check Valve Valve Installed to prevent back flow in the fuel 100
: dispensing line, This device is only used on suction pump
Ipiping systems,

T-26 |Water Tightness Testing Equipment  [Bquipment purchased to comply with tank and/or piping |100
tightness testing requirements, '

Cathodic Protection
T-30 [Water Isolation Fittings Dielsctric bushings and fittings to separate underground 100
piping from above ground tanks and piping:
T-31 [Water Sacrificial Anodes Magnesium or zinc anodes packaged in low resistivity 100

backfill to provide galvanic protection.
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T-32

Water

Dielectric Coatings

Factory installed coal-tar epoxies, enamels, fiberglass 100
reinforced plastic, or urethanes on tanks and/or piping.
Field installed coatings limited to exposed threads,

fittings, and damaged surface areas,

Emissions Control Equipment

T-40

Air

Stage I or Stage II Vapor
Recovery

Includes pressure/vacuum vent relief valves, vapor return {100
piping, stage 2 nozzles, coaxial hoses, vapor processing
units, and vacuum-assist.units, Used for motor vehicle
fuel dispensing facilities. Does not include fuel delivery

components of fuel dispensing unit,
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. Part B

Part B of the Equipment and Categories List is a list of the pollution control property categories set forth in
§11.31(k) of the Texas Tax Code. These categories are described in generio terms without the use of brand names or
trademarks. Property used solely for product coliection or for production purposes is not eligible for a positive use
determination. The pollution control petcentage for this equipment is listed as a “V*, for variable, and must be
calculated on an application specific basis, Applicants should first view Part A of the Equipment and Categories
List to see if their equipment is already on that list, Part B is & list adopted under TTC, §11.31 (m).

No. [Property %
B-1 |Coal Cleaning or Refining Faciljtles . \Y
B2 |Atmospheric or Pressurized and Bubbling or Circulating Fluidized Bed Compjistion Systems and \
Gasification Fluidized Bed Combustion Combined Cycle Systems ..,{;'&“‘-“ﬁ
B-3 |Ulira~Supercritical Pulverized Coal Boilers A v
.[B=4_. [Flue.Gas Recirculation Components % - "Wlb \4
B-5 |Syngas Purification Systems and Gas-Cleanup Units L K \
B-6 |Enhanced Heat Recovery Systems O, Y ! \
B-7 |Exhaust Heat Recovery Boilers S v
B-8 [Heat Recovery Steam Generators S N . Y
"IB-9  |Super heaters and Evaporatots ' i, iy : v
B-10 [Enhanced Steam Turbine Systems ‘ W e, Kz v
B-11 [Methanation . - R , v
B-12 |Coal Combustion or Gasification By~prodyct and Co-product H’é‘hiji!;if , Storage, and Treatment v
Facilities Bl ”gﬁm
B-13 [Biomass Cofiring Storage, Distribution, andfiixiiEiSystems S 1 v
B-14 |Coal Cleaning or Drying Processes, such as ¥l diyti/jojsture. reductioiiidir jigging, precombustion| Vv -
decarbonization, and coal flow balancing techiblogy. . (‘*
B-15 [Oxy-Fuel Combustion Technology, Amine or Cliled iinmont&¥§eiibing, Catalyst based Fuel or Y -
" [Emission Conversion S ﬁfé’ﬁ)?% phanced Scrubli@fahnology, vodified Combustion Technology,
Cryogenic Technolggﬂx‘y G i .
B-16 [If the United Sta&g@ﬁg%é éronmentér"‘rfotection Agenciiadopts a final rule or regulation regulating v
- carbon dioxide a5 a p’é)li g nt, prop that is used, conbimiéted, acquired, or installed wholly or partly
to capture carbon dioxid@%ﬁé& apiithropogenic sourﬁgg'f n this state that is geologically sequestered in
this state. s e
B-17 [Fuel Q¢! %ﬂﬁéﬁéﬁ%&'fﬁgnqlectricifi‘zﬁ, "‘§1'ng hydrocaibon derived from coal, biomass, petroleum coke, or N
solidfVaste, R Wiy, : :
B-18 &:ﬁ@other equipment desighed to préVjitscapture, abate, or monitor nitrogen oxides, volatile organic | V
AeombBunds, particulate natior, mercurdarbon monoxide, or any criteria pollutant,

[lig .

e T
ol )
il i

m’\\;&: ] ,{.]}ﬁ_,
(b) The é%%m_ission sha}“iﬂ review and update the ECL at least once every three years,

N l;"
"*‘t_! il:' b K Y‘l‘i ’ .

: ) A%’\iﬁgmﬁ}l\nay be added to the list only if there is compelling evidence to support the
conclusion that the item grovides pollution control benefits and a justifiable pollution control percentage

is calculable, ' .

. (2) An item may be removed from the list only if there is compelling evidence to support
the conclusion that the item does not render pollution control benefits,

§17.15. Review Standards.

(a) The Decision Flow Chart shall be used for each item of [pollution contrbl] property or,
process, submitted in a non-Tier [V use determination application to determine whether the particular (
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item will qualify as pollution control property. The executive director shall apply the standards in the
Decision Flow Chart when acting on a non-Tier IV use determination application,

#
Qg\'i’{{ ]
} {lﬂﬁﬁ'b‘é}%jx ,
’é)g 3%
R f
b
|
. i
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Figure: 30 TAC §17,15(a)

Figute: 30 TAC §17.15¢8)

Decisfon Flow Chart

Applicants must use this flowchart for santy piste of oquipmeht of proosos. In ordet for a piece of equipment or process to

be aligible for & positive uce determinalion the ltem must genstate ‘yes’ ansvrots to the ¢uestionn asited in boxes 3 and 3,
ECL m eeng the Equiptent and Categatles List adoptod under Texas Tex Code, §11.31(g.

Prepare a liot of equipment/
procespes sonsidersd 1o be
poliution control propeity

1 .

Y

Rui each plece of
-~ - - equipment-of prodess |- .
through the flowshatt |
" gepatately.
2

/l,\.

No /( afi ado®
" snritonmontal ruls or
&guiaﬁorx belng met?

3

Yes

Not
eligible

s there an
snvitonmental
benefit at the site?

Is the proport;
fisted on Patt B of
the ECL?
’ * Yes

Use the Pett B
Deoision Flow
Chart 17.15¢b)

7

No.

Doesthe
aguiptnent
provide &
production or
\safety benefit?

Ne

Lo the squiptient
listed on Patt A of the
BCL?
8!

7 o

Prepare a Tier II
application-ifthe
oquipthent used wholly

for pollution control,

13

Prepare a
Tiet I
. applicadion, | . .

10

Mo

8 the™,

quip st

Localed on —
Patt A of
The ECL?
o

" Yes

Yoo Prepare a
Tiet [
Application
12

Boxes 2 through 5 are used 1o determine if the propetly is poflution conirol property. Boxes 6 through 13 ate used to

detertuine the percentage ofthe use determination,
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. Prepare a listof all property that is considered to be pollution control f)rpperty.

. Process each item on the list through the flow chart separately,

. Determine the specific state, lo cal, or federal environmental regulation, ruls ot {aw that
is being met or exceeded by the use of'this property.

. Detelrimine the environmental benefit that this property provides at the site' whers it is
installed, .

. Determine if the property is listed onPart B ofthe ECL

¢ Determine if the equipment is onlyfpartlé used for pollution contfol, IfIt'is used only
pattly, and is nof listed on Part A, of the Bquipment and Categories List (ECL), thena

" TierIII application must be filed and the. partial determination caloulation detailed in
§17.17 Partial Determinations must be used.

. Ifthe equipment is listed in Part A on the ECL, determine the reforence number for that
item, Include all equipment for theproject in & single list that is ihcludéd with the |
application .

. Ifthe equipment is not in Part A ofi the list prepare a Tier II dpplicdtioh,

A KN
: (b) For applications containing only property lo -"i'g{ad in Pagt B of the ﬁgur%’*iﬂ :17.14(a) of this
title (relating to Equipment and Categories List), thesSait  DecisiollFlow Chart shal “beliiiSed for each
itern or process to determine whether the particular item ﬁ? valifystdupollution contrgi"property, The
executive director shall apply the standards in the Part B#’.' g sion Flow Chart when acting on an
application containing only property which j listed in Part B of s uipment and Categories List,

‘ e, sy . .
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Figure: 30 TAC §17.15(%)
PART B DECISION FLOW CHART
ot Applications Containing Only Equiptent listed in Parl B ox the
Eeuip ment And Categoties List

" Prepate & list of equipment of prosesses submitted for considerstion as pollution contrd! property ;

y.
Run each plece of propetly theough the flow cherl sspatalely

Doos.theprofieri No
~ fallunder one of the: ; - Yse the DecisionFlow Chatt
catogories fisted.in PartB ' Jocated it §17.45¢d) :

‘o, Oft tHe:Eduipment snd
' Catogoties Li
S | :

Ts.thete an WMo
-snvirontmental benefit-at

the site?
2

L 4

Wag this squipment
ingtalled in ordet to mest ot
. sxesed an adopted envitontuental

~\mla ot regulation?

Propate a propetty deactiption. Sinoe the use detsrmination peroentage is considersd to b
applivation-specific, you must provide an explenation of how the persentage was caloulated,

This equipment Io not eligible
for a positive determindtion

Whete:
1, Determine if the propetty is lsted In Patt B on tiqe‘Equipme'nt and-Categoties List. If not, then
use the Deolslon Flow Charl Jocated in §17.15¢e),

9. lo thers an snvironmental benefit at the site? If the answor is nio then the propesty ls sot sliglble
fot a positive uae determination,

3, Detormine if the equipr.nent was installod in orter to meet ot s%cead an adopted environmentel
rule ot regulation. If the answet is no thon the propesty e not sligible for a positive use
deterlnation,

R
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Tier-IV application: - A

§17.17, Partial Determinations.

(a) A partial determination must be requested for all property that is either not on Part A of the

' Equipment and Categories List located in §17.14(a) of this title (relating to Bquipment and Categories

List) or does not fully satisfy the requirements for a 100% positive use_determination under this chapter,
In order to calculate a partial determination percentage for pollution control property submitted in a Tier
IV application, the cost analysis procedure described in subsection (d) of this-section must be used, For all
other property for which a partial use determination is sought, the cost analysis procedure described in
subsection (b) of this section must be used. '

' i, :

(b) Consistent with subsection (a) of this section, the folloy/ }i’g oheﬁ%u‘lation (cost analysis

procedure) must be used to determine the creditable partial percenta%%@@%a property submitted in a non-
\ A‘x .

!

Figure 30 TAC §17.17(6) - - %@;}gm_*‘%‘%

'%:;yh i
ROty
. . 18 B
[(Pr oduction Capacity Factor x Capital Cost é\_f fé%v) - ?‘Tapz‘tal Cost %%&Bypmduct] % 100

Y

Pr oduction Capacity Factor =

(¢) For property that generates a markg ._roduci (BP),
used to reduce the partial determination, The valugiug, )
transportation and storage of the BP from the: market v
the net present value (NPV) of.the,BP over the lifetim,
is as follows: iy, -
Figure 30 TAC §17.1;?7{} ¢ mk S‘? .

T

[(Byproty

1) o faining -W';i?ﬂy property falling under a category listed in Part B of the
Equipment*arg) ocateddin §17.14(a) of this title (relating to Equipment and Categories
List), a use &'k ination musgibe caloulated. It is the responsibility of the applicant to propose a

E@f r determ,ﬁt:ﬁng the use determination percentage. It is the responsibility of the

reasonable met ( (
executive director tciqi_""giew theiproposed method and make the final determination,

£

ﬁt%‘h‘%"‘&# , : L o

(e) If the cost :‘f‘;}is\‘é]ysm procedure or the method accepted by the executive director under
subsection (d) of this section produces a negative number or a zero, the property is not eligible for a
positive use determination, : :

§17.20. Application Fees.

(a) Fees shall be remitted with each application for a use determination as required in paragfaphs
(1) - (4) of this subsection. : '
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(1) Tier I Apphcaﬂon«A $150 fee shall be charged for applications for propetty that is
located in the figure in'§17.14(a) of this title (relating to Equipment and Categories List), as long as the
application seeks no-variance from that usé determination, A

(2) Tier I Applloauon——A $1,000 fee shall be charged for apphcatlons for property that is
used wholly for the control of air, water, and/or land pollution, but not m the figure in §17.14(a) of this

title (relating to Equipment and Categories List).

(3) Tier II1 Applwa‘cion-»A $2,500 fee shall be charged for applications for property used
+ partially for the control of air, water, and/or land pollution,

(4) Tier IV Application--A $500 fee shall be chatged %@ﬁapp%baﬂons contaming only

property which is Ioca’ced in Part B of the ﬁgure ni §17 14(a) of ’ch’z,si ’tlem (relating to Equlpment and

-Categones Laist)e- e o S “’ "“{" .

(b) Fees shall be forfeited for applications for use;élg;; fination w ! ware sent back under
§17.12(2) of this title (relating to Applioatxon Revie Sche tle). An appl 2 who submits an
insufficient fee will receive a deficiency notice in accag ance with the procedures’ ﬁ%éﬂ] 1‘2(2) ‘of this
title, The fee must be remitted with the response to ,thé “,_é;yxciency Qg;lce before the ap ation will be

deemed administratively complete.

(c) All fees shall either be remltted&m the form of a et} cRior money order made payable to the
‘Texas Commission on Environmental Qua’h"s; %%? mc funds transfe1 by using the
commission’s ePay system. :

(d) The check, money order, or electx ic ; :. " fer 1ece1pt must be delivered with the
application to the commission, at the address listeds ¢4

i . b

§17.25, Appeals Proceq ﬁ R {i
e T,

(2) Apphcablhty R

Y

' subc hi
dlrector ;& ‘Ls G@M h:al‘%a

Septe 1 2001, A proe eding bas
Snt Code

for pufpo: % of Texas Govertinis
ay appeal a determination by the executive director. The following

‘ ) Persons whga
persons may ap %guse deter: ' ation issued by the executive director:

i, '“”‘”%*“""'
L }l&q :{\ﬂé ’

: apphes "6 i?ﬁ&fﬁgals of use determinations issued by the executive
ap‘pl‘i%atlons that are declared administratively complete on or after

o 51% 0N An appeal filed under this subchapter is not a contested case
¥

,:gé"‘if?
w%‘”ﬂ

| gﬁ}ﬁﬁpter 2001,

i

#" (A) the applicant seeking a use determination; and

%

ﬂ*@ (B)‘ the chief appraiser of the appraisal district for the county in which
the property for which a use determination is sought is located.

(b) Form and timing of appeal, An appeal must be in wmtmg and be filed by United States mail,
facsimile, or hand delivery with the chief clerk of the commission within 20 days after the receipt of the
executive director's determination letter, A person is presumed to have been notified on the third regular
business day after the date the notice of the executive directors action is mailed by first class mail. If an

appeal meeting the requirements of this subsection Is not filed within the time period specified, the

executive director's use determination is final, An appeal filed under this subchapter must:
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. (1) provide the name, address, and daytime telephone number of the person who files the
appeal; .

(2) give the name and address of the entity to which the use determination was issued,

. (3) provide the use determination application number for the application for which the
use determination was issued; ' \

(4) request commission consideration of the use determination; and

(5) explain the basis for the appeal,

~ (c) Appeal processing, The chief clerk shall;

ey,
, &lﬁ‘@ W,
(1) deliver or malil to the executive director a cpﬁ%;@i the ap‘%‘&&%
' ' y t’\;ii-:" - :f»-'-.,g'
(2) deliver or mail a copy of the appealggig e applicant if the ap ¢al was filed by the
chief appraiser or to the chief appraise@ﬁ%e appeal was filed by thewa‘é”'_,_ i.gan}é_ and
{€d commission

. , y
(3) schedule the appeal for oonsideratiz%g, g‘% h‘e
meeting for which adequate notice can be given. i

(d Acﬁon by the commission, Qg% :

\'r

; S
. Wy o b . .

(1) The person seeking the %@m '-m:;ﬁ’%m-« and the chj’i‘ﬁ‘,ﬁwappralser may testify at the
commission meeting at which the appeal is oons1red. o ¥

i L B, v TN ) L
(2) The commissi*'&‘ﬁi‘é%ggnd the mattShf® the execufie director for a new determination or
deny the appeal and affigmithe exeé %%9 director's us€determination.
. 4‘§ A W i3
e o L4y
3) If th -é‘b s denies the apfehl
}

. 4l and affirms the executive director's use
be final.and appealable,

2l

st e

miss
determination, the commissidﬁ%ﬁﬁdgzcﬁ

%%1\ )

AL

(1) If the &

e i L
executive dirgetor shall: 2y i

‘%i

0 '._ ‘{ ‘
.&%@g)nduct a fiew technical review of the application which includes an evaluation of
any information pre‘s%ﬂt%d durlg the commission meeting; and .
ﬁ‘»‘ {_ \; 7 .
w’fﬂ? (B) upon completion of the technical review, issue a new determination,
A copy of the new detérmination shall be mailed to both the applicant and the chief appraiser of the
county in which the property is located. :

2) A new determination by the executive director may be appealed to the commission in
the manner provided by this subchapter,

(f) Withdrawn appeals, An appeal may be withdrawn by the entity who requested the appe:al. The

withdrawal must be in writing, and give the name, address, and daytime telephone number of the person
who files the withdrawal and the withdrawal shall indicate the identification number of the use
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determination. The withdrawal must be filed by United States mail, facsimile, or hand delivery with the
chief clerk of the commission, '

ﬁjf‘« %
Akl Ty
™
5&(,& £l
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Texas Tax Code § 11.31, POLLUTION CONTROL PROPERTY.

(a) A person is entitled to an exemption from taxation of all or part of real and personal property that
the person owns and that is used wholly or partly as a facility, device, or method for the control of air,
water, or land pollution. A person is not entitled to an exemption from taxation under this section solely
on the basis that the person manufactures or produces a product or provides a service that prevents,
monitors, controls, or reduces air, water, or land pollution. Property used for residential purposes, or for
recreational, park, or scenic uses as defined by Section-23.81, is ineligible for an exemption under this
section,

() In this section, "facility, device, or method for the control of air, wi%ﬁﬁ}aar land pollution” means
land that is acquired after January 1, 1994, or any structure, building, insgaifation, ‘excavation, machinery,
-equipment, or device, and any attachment or addition to or reconstru%y Pitareplacement, or improvement
of that property, that is used, constructed, acquired, or installed whglﬁ‘ or pagtly to meet or exceed rules or
regulations adopted by any environmental protection agency of tht ‘\@nited tates, this state, or a political

v . ' . ' o 3 R
subdivision of this state for the preventjon, monitoring, cofs l, br reductiong
pollution, This section does not apply to a motor vehicle. Wi R

. i
. ) alis | Wi
(¢)  Inapplying for an exemption under this secti@“.”-,"i?%‘ erson seefing the exemptiort Sl present in a

o i
ﬁf'vg ilé,;gg"t“ rof the Texas 1§§%ural Resource

permit application or permit exemption request to the exec’-ﬁ;
Conservation Commission information detailing:

: , ‘ Xy .
(1) the anticipated environmental bg 4of the facility, device, or method
for the control of air, water, or land pollution; o, ’3}

WAty . R NSRS
(2) the estimated cost of the pollution cntré¥aEikty. device, or b

method; and

‘ Viee, Ethod, and the proportion of the
i%aféﬂatio REts property that is not used wholly
Ber'son seekingfthe exemption shall also present such
es by rule for the determination of the proportion of

for the contro] of air, watﬁ(g’. i

financial or other data agffie exectitly Idirector requit
the installation that is ’é% liproperty.

ey g1 .‘ﬁ;"“} s . o
f?f@theéinﬂﬁi;a%%e

@ Following submissic .
n Commissignrshall determine if the facility, device, or method is

Texas Naturalg®6&8tiee Conseiiatian C
RN R, iz e
used Wh?%@g&;?%i %%ﬂﬁgg%ciht)%}ﬂ U

© soon ag% practicable, the e}'%'feieﬂ'@‘ %,;&"fo‘rx»s;h;gll send notice by regular mail to the chief appraiser of the
appraf é%?trict for the c%‘"f,l;; in W?‘Tll
g ‘executive director shall issue a letter to the person stating the

)'%}.‘L“‘E};g
ljunder this subé%%fngn- The
Of whether the facility, device, or method is used wholly or partly to

vice, or method for the control of air, water, or land pollution. As
tive di
dis 118 §i e property is located that the person has applied for a
determinatighy
executive diréiffins determinatily
control pollutio g%%, if applicable, the proportion of the property that is pollution control property, The
. . UL, ABE . ' . .
executive director 1%(%11 send I&;J.Gopy of the letter by regular mail to the chief appraiser of the apprajsal
district for the county "1‘@9; :
v b : ‘

(e) Not later than th‘@ZOth day after the date of receipt of the letter issued by the executive director,
the person seeking the exemption or the chief appraiser may appeal the executive director's determination
to the Texas Natural Resource Conservation Commission. The corhmission shall consider the appeal at
the next regularly scheduled meeting of the commission for which adequate notice may be given, The
petson seeking the determination and the chief appraiser may testify at the meeting. The commission may

remand the matter to the executive director for a new determination or deny the appeal and affirm the

¢high'the property is located.
i -

executive director's determination, On issuance of a new determination, the executive director shall issue

a letter to the person seeking the determination and provide a copy to the chief appraiser as provided by
Subsection (d). A new determination of the executive director may be appealed to the commission in the
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manner provided by this subsection, A proceeding under this subsectlon is not a contested case for
purposes of Chapter 2001, Govemment Code.

H The commission may charge a person seekmg a determmatlon that property is pollution control
- property an additional fee not to exceed its administrative costs for processing the information, making

the determination, and issuing the letter required by this section.

(®) The commission shall adopt rules to implement this section, Rules adopted under this section
must: :

(1) establish speolﬁc standards for considering applications for determmatlons'

(2) be sufficiently specific to ensure that determinations are equal agg,\i iform; and

(3) allow for determmatlons that dtstmguxsh the proportlon of p hat is used to control,
ATTAL is used to produce goods or

services... O OO

(h) The executive director may not make a determinatio
unless the property meets the standards established under r%;

’Conservatlon Co 1 mlsmon uncler

Subsection (d) determining that the facility, device, or me-v»-,h used wholly or partly as poliution
nation by the executive director as

control property, The chief appraiser shal&é accept a final dePe'
conclusive evidence that the facility, devxoéﬁﬁ‘gr method is used ‘*’“_ or partly as pollutron control
R ) A }b#[

property. &\% i
, 9

e control of air, water, or land
pollution that was subject to a tax abatement agree Lol Januaryl 1994,

(k) The Texas Commis
facilities, devices, or m ]

Crig,or presy ed L oxrculatmg fluidized bed combus’uon systems and
be _,,: o bus’nﬁ%e mbined cycle systems;. _

3l ulverl l ,boxlers .
' )i ,Compok
-, ystems & d gas cleanup umts,

,_\“? heat tecoy ,{n; systems;
’ eat recove boilers;
(8) heatxe.~ stea ! penerators;

©®) superhea oLl gevapm ators;

(10) enhanced stg tuxbine systems;
(11 methanatio

(12) coal combustlon or gasification byproduct and coproduct handling, storage, or treatment
facilmes,

(13) biomass cofiring storage distribution, and ﬁrmg systems,

(14) coal cleaning or drying processes, such as coal drying/moisture reduction, alr jigging,
plecombustmn decarbonization, and coal flow balancmg technology; ' '

(15) oxy-fuel combustion technology, amine or chilled ammonia scrubbing, fuel or emission
conversion through the use of catal ysts, enhanced scrubbing technology, modified combustion technology

such as chemical looping, and cryogenic technology,
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(16) if the United States Environmental Protection Agency adopts a final rule or regulation
regulating carbon dioxide as a pollutant, property that is used, constructed, acquired, or installed wholly
or partly to capture carbon dioxide from an anthropogenic source in this state that is geologically
. sequestered in this state;

. (17) fuel cells generating electricity using hydrogen derived from coal, biomass, petroleum coke,
or solid waste; and

(18) any other equipment designed to prevent, capture, abate, or monitor nitrogen oxides, volatile
organic compounds, particulate matter, mercury, carbon monoxide, or any criteria pollutant,

(I) The Texas Commission on Environmental Quality by rule shall upd§te the list adopted under
Subsection (k) at least once every three years. An item may be removed fr.l b he list if the commission
finds compelling evidence to support the conclusion that the item d(@%ot provide pollution control

o
benefits. . | 43{5@3 §"‘ ‘
(m) Notwithstanding the other provisions of this section, if the'faé"ﬁi)ty, dev .‘:\q qr method for the control
of air, water, or land pollution desctibed in an application for afﬁggpr{lfption undé Githis section is a facility,

device, or method included on the list adopted under Subg; %i%ﬁfi)n ?1’@), the executi

Commission on Environmental Quality, not later th?%ﬁéft’he 30th day after the dateiit x‘e%pipt of the
. \%1 ; ition required

by Subsection (c)(1) has been submitted, shall determine tf ,fs;ph.e 1

the application is used wholly or partly as a facility, device, olithatliod for the control of air, water, or land

edirector of the Texas
EAU
Information required by Subsections (c)(2) and (3) ang ut regardito whether the info
g %gj?ﬁ-iw,—%device, or mefhod described in
pollution and shall take the actions that are required by Subsecti’“o%?rﬂ,) in the event such a determination is
' ' Wi, ' i, -

made, ;‘L y

W,
o

THE TEXASCON

. At 198-'_]?AXAT‘5N’@

Section 1-] pf%é)“ﬁ% Y USED%*‘" R OL OF AIR, WATER,
OR LAND POEI.UTION: EXEMPTION,FROM AD VALOREM TAXATION
: P 1
!

B ‘
gxempt frg_,ﬁ%” ad valorem taxation all or part of real and

(a) The legislature by gen i hlayyi{‘f%ay >
personal propetysnsed, consifiited, i viikEduet” installed wholly or partly to meet or exceed

i

RS s - G . . .
rules or regfH? éf@@%ﬁ?d byy?;gh environmental protection agency of the United States, this
12 political suBﬁi&if’s-iQn of Hhitk state for the prevention, monitoring, control, or reduction

or land polli‘iﬁ@_ L,

il
§;}ﬁ§
A

zapplies to re h nd personal property used as a facility, device, or method for the

control of air, V@%“gg{, or lanc}ﬁ' ollution that would otherwise be taxable for the first time on or

N
&

after January 1, 1994

(¢) This section does 96t authorize the exemption from ad valorem taxation of real or personal
property that was subject to a tax abatement agreement executed before January 1, 1994,
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ED’s Exh. # 5 —

Use Determination No. 14241,
Application Review Summary for Use
Determination No. 14241, First Revised
Application No. 14241, and Original
Application No. 14241




Bryan W, Shaw, Ph.D., Chairman

Buddy Garcia, Commissioner

Carlos Rubinstein, Commissioner

Mark R, Vickery, P.G., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

Mr, Carlos R. Zuazua
Environmental Manager
El Paso Electric Company
P. 0. Box 982

El Paso, Texas 79934

Re:  Negative Use Determination
El Paso Electric Company
Newman Power Plant
4900 Stan Roberts Avenue
El Paso (El Paso County)
Application Number: 14241

Dear Mr. Zuazua:

This letter responds to El Paso Electri¢ Company’s application for Use Determination, received
February 1, 2010, pursuant to the Texas Commission on Environmental Quality’s (TCEQ) Tax
Relief for Pollution Control Property Program for the Newman Power Plant.

The TCEQ has completed the review for application #14241 and has issued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC)
§17.4 and §17.6, The installation of photovoltaic panels is used to produce power and does not
meet or exceed an adopted environmental rule, regulation, or law,

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed
with the TCEQ Chief Clerk within 20 days after the receipt of this letter in accordance with g0

TAC §17.25. :

If you have questions regarding this letter or need further assistance, please contact Ronald
Hatlett of the Tax Relief for Pollution Control Property Program by telephone at (512) 239-6348,
by e-mail at ronald.hatlett@tceq.texas.gov, or write to the Texas Commission on Environmental
Quality, Tax Relief for Pollution Control Property Program, MC-110, P.O. Box 13087, Austin,
Texag 78711-3087,

Mark R. Vickery, P. G.
Executive Director

MV/RH

P.0. Box 13087 * Austin, Texas 78711-3087 * 512-239-1000 * www,tceq.state.tx,us

How is our customer service? — www.iceq,slate.tx.us/goto/customersurvey
printed on reeyaled paper




Mr. Carlos R. Zuazua
Page 2

cc:  Chief Appraiser, El Paso County Appraisal District, 5801 Trowbridge Drive, El Paéo, 4
Texas 79925 :




Application Review Summary

Application Number: 14241

Company: El Paso Electric Company
Facility: Newman Power Plant

County: El Paso

Tier: 1V

Estimated Cost of Property: $555,996,00
Project Reviewer: Ronald Hatlett

Description of Property and Environmental Benefit

Project to install solar photovoltaic (PVs) panels. The power will be used at
the facility and may reduce the amount of fuel combusted, thereby reducing
emissions to the air.

Tier I Table Number: N/A Tier IV
Tier ITI Creditable Partial Percentage: N/A

Rule Citation '

16 Texas Administrative Code (TAC) 25.173 establishes renewable energy
capacity goals for Texas generators.

40 Code of Federal Regulations (CFR) §73.80 establishes a sulfur dioxide
allowance system for energy conservation and renewable energy.

Final Determination

A negative determination is issued for the solar photovoltaic (PVs) panel
equipment for failure to cite to an applicable adopted environmental rule,
regulation, or law, . -

Administrative Review

Administrative Review Chronology

Received Date: 2/01/2010 ' .
First Administrative Notice of Deficiency (ANOD): Provide a citation to the
specific subsection of an adopted environmental rule which Is being met by
the installation of Photovoltaic Panel.

Date First ANOD Was Mailed: 3/31/2010

Date Applicant’s Response Was Recelved: 5/07/2010

Date Application Was Declared Administratively Complete: 6/03/2010

Fee Information

Application Fee Pald: Yes

Fee Receipt Number: R016596

Does Applicant Have Past Due Fees: No




Application Number 14241
Page 2 .

Technical Review

Technical Review Chronology ,

Technical Review Start Date: 6/15/2010

First Technical Notice of Deficlency (TNOD): Please provide a citation to the
subsection level of the adopted environmental ruie requiring installation of
the solar photovoltaic panel equipment. The federal rule citation, 40 CFR
§73.80, establishes an allowance program for sulfur dioxide, but does not
require the Installation of alternative energy equipment. The state rule
citation, 16 TAC §25.173, establishes statewide goals for the amount of,
electricity generated by renewable sources, This rule is administered by the
Public Utilities Commission which is not an environmental protection agency
of Texas. A ,

Date First TNOD Was Mailed; 6/15/2010

Date Applicant’s Response Was Recelved: 7/30/2010

Technical Review Completion Date: 9/24/2010

_@éf M ?{/’/w/ﬂw Vi ' A/”W‘*""‘“Qb : "‘f/ i / /i |
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TEXAS COMMISSION ON EINVIRONMENTAL QUALITY
APPLICATION FOR USE DETERMINATION -
FOR POLLUTION CONTROL PROPERTY
TCEQ-00611

The TOEQ has the responsibility to determine whethor s property s a pollulion sentrol property, A person sooking 8 use
determination must.compiete the mttached spptication or a copy or simbar reproduction, Por assistance in completing this form
refer 10 Property Tax Exenpiions for Pollution Control Praperty (TCEQ publleation RG-4613, as wall as 30 ‘IAC'17, the rules
governing this progrum. for additlonal assistance, pleage cnll the Tax Relief Program sl 512-239-6348, Mall the completed
application, along with 1 complate copy for cach lsied appraisal disirlel mnd the appropriste fee, o Cashier’s Office, MC 214,

TCEQ, P.O. Box 13088, -Ausiln, TX 78717-3088,

lﬂ

2-

3.

'44

You must supply information for each field unless otherwise noted.

GENERAL INFORMATION
A, What is the type of ownership of this facifity?

X Cotporation - [ Sole Proprietor
[[] Partnership [ Utility
(] Limited Partnorship ] Other
B, Size of Company: Number of Empiayees
1 11099 . X 1,000 10 1,999
(] 100 to 499 (-] 2,000 t0 4,999
1 500 t0 999 [7] 5,000 or more

C, Business Deseription: (Briefly describethe type of business or activity at the facility)
Ceneration, transmission, and distribution of electrisity

D. Your North American Industry Classification System, six~digit code,

TYPE OF APPLICATION

] Tier 1 $150 Fee [ ] TierTH $2,500 Fee

] Tier® $1,000 Fee X Tier IV $500 Fee
NOTE: Enclose a.check, money order 10 the TCEQ, .or o copy of the ePay receipt dlong with the
application 1o cover the reguired fee.

NAME OF APPLICANT '
A, Company Name! Bl Paso Electric Compary
" B. Mailing Address (Street or P.O, Box):  P.0.Box982
C. City, State, ZIP: Bl Prso TX, 79960
PHYBICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A, Name of Facility or Unit: - Newman Power Plant
B, Type of Ml Process or Service; Blectricity CGreneration
{2 Street Address; o 4900 Stan Roberts SR, AVE
D. City, State, ZIP: El Paso, Texas 79934

E. Tracking Number (optional);

F, Company or Registration Number:
Reviged
{241

Effective September 1, 2009 Page 2 0f 1]




6.

7

APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY
A, Name of Appraisal District: El Paso County Appraisal District

B. Appraisal Distriot Account Numbet:
[if not yet on tax roll, enter “new

property”]
CONTACT NAME SR
A. Company/Organization Name: El Paso Blectric Company.
" B. Name of Individual to Contact: - Carlog R, Zuazua'
C. Mailing Address (Streot or .O, Boxy:  P.O. Box 982
D. City, State, ZIP: - _ElPaso. TX 79960
. Phone Number and Fax Number; (915) 5435924 »
. E-Mail Address (if a\}ailable): czuazu] @epeleotric.com

PROPERTY DESCRIPTION, APPROPRIATE RULE, AND ENVIRONMENTAL

BENEEIT
For each piece, or each category, of pollution control praperty, answer the following questions,

A, Property Name and Equipment and Categories-List Number
Name the propetty. Example: Baghouse :
What is the appropriate ECL, number? Example: A-1

Is the ECL perc.enta'gc. based on the incremental cost difference? | Yes _x_No
IF the answer s “yes,” you must answer the following questions:

.1, What s the cost of the new piece of equipment?
: . :
2. 'What is the cost of the comparable equipment?
3, How was the value of the comparable gquiﬁment caleulated?

B, Describe the property, (What js #1? Where is it? How is it used?) If the property
includes land or environmental paving you must include-a plof plan. The requnested
land or paving must be highlighted and the square footage must be listed, For
paving the cost of the paving per squanre foot must be provided,

Instatlation and aperation of new (B+18) Solar Photovoltale (PVs) Panel equipment at
‘Newman Generating Facility in Northeast Bl Paso, TX. Photavolialo panels are best
known as a method for generating electric power by using solar cells to convert energy -
from the stin into.elestricity. Solar cells produce direct current electrioity from light,
which can be-used 1o power equipment or o fecharge & battery, Unlike fossil fuel based
technologies, solar power does not lead 1o any harmful emissions during operation. Solar
power is pollution-fiee during use (lifo cycle). These photoyoltaic (PY) panels were
incorporated into Newman Generating Facility (fitted on tap of existing parking lots roof
strugture) as an ancillary source of electrical power,

Example: Constructed new baghouse {B-10) which will be uged to control fugitive
particulate emissions released during the operation of new Kiln 10. -

Effective September 1, 2009 Page 3 of 11




C, ‘What adopted environmental rule or regu!aﬁun is being met by the constrnction or
installation of this property?. :

40 CFR Part 73.80.

These ‘approzz.chas to reducing emissions from the power sector through the vse of renewable energy
sources generally have several things.in common reflected a9 follows:

LIS NN BN BN BEE N

Improvement in human health;

Adopilon of a market-based cap and trade program;

Substantial reduction in the numiber ofPM2.5 and ozone nonaftalnment areas

pollution controls o1 power plants;

Alteration of existing regulations; . .
Reduction in emissions of sulfur diaxide (802), nitrogen oxides (NOx, and mereury (Hg).

Example: The baghouse was constructed i1 order to meet-the mguireménts of 40 CFR
50(6): National primaty and secondary -ambient air quality standards fro PMy,.

D, What is the anticipated environmental benefit rclated to the construction or
installation of the property? : : o

Reduces looal air poltution S .

Use of solar electric.systems deoreases the.amount of Jocal air pollution. With a decrease in the

amount of-conventional fuels (fossil) used forlighting, there is a gorresponding-reduction in the

“amount of local poltution produced.

Offs .gzg greenhouse gases

Photovoltaic systems produge elgctric :_powér with no carbon dioxide (£02) emissions: Cerbon

emission-offsct {s calculated at :approxtmamly ftons.of CO2 over the estimated twerity-yoqr life of

our PV system,

Conserves energy. , , .
Solar slectricity is an effective energy conservation program because it conserves costly
conventional powet Tor urban areas, town market centers, and industrial and commercial uses. -

Example: The use of baghouse B-10 will reduce the likefihood .of particulate matter be.ing
released into the air, '

B, | Providea Process Plow Diagram, The diagram must show where the property is

loeated within the process and list all inputs and ontputs, Explain the digposition-of
the outputs. .

PARTIAL-PERCENTAGE CALCULATION
This section isto be completed for Tier 11 and IV applications. For information on how 10
conduct the partial-percentage calculation, see.the instructions. Attach calculations to comploted

application,

Effective September 1, 2009 - - Page 4 of 11




9, PROPERTY CATEGORIES AND COSTS
List each control device or system for which a use determination is being sought, Include

additional attachments for more than three properties,

Taxable
on DFC | ECL | Estimated Use
Praperty 1/01/942 | Box # Cost %
Land .
Property
Photovoltaic Panels NO Par{ B-3 | B-18 |$555.996.20 | 100%
[Totals - | $855.996.29 | 100%

10,  EMISSION REDUCTION INCENTIVE GRANT
(For more information abow these grants, see instructions.)
‘Will an application for.an Emission Reduction Incentive Grant be f’ led forthis property or

rojest?
E] Yes 5 No

1.  APPLICATION DEFICIENCIES
Afier an initial review of the application, the TCEQ may determine that-the information provided
with the application is not sufficient to make a use determination, The TCEQ may send a notice
of defi clency, requesting additional information that must be pmv:ded within 30 days of the
written notice.

12.  SIGNATURE ‘ |
By signing this application, you certify that this information is true to the best of your knowledge

and belief,
Printed Name:  Carlos R, Zuazua Date: Haudp « Lelt
Signature o\, © ity '
Title Envirofumental Manaaer
Comipany! El Pago Blentric Company

Under Texas Ponal Code 37,10, if you make o false statement on this application, you could
receive a jail term of up to-one year and a fine up to $2,000, or g prison term of two to 10 years
and & fine of up to $5,000,

13.  DELINQUENT ¥EES AND PENALTIES
This form will not be processed unti all delinguent fees and penallws awed to the TCEQ or the
Office of the Attorney General on behalf of the TCEQ are paid in accordance with the Delinquent
Fee and Penalty Protocol,

Effective September 1, 2009 : Page 5 of 11




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
APPLICATION FOR USE DETERMINATION
T OR POLLUTION CONTROL PROPERTY

: TCEQ-00611 ,
The TCEQ has the responsibility to determine whether a property is a pollution control property. A person seeking a use
determination must complete the attached application or & copy or similar reproduction, For assistance in completing this form
vefer to Property Tax Exemptions for Poltution Control Property (TCEQ publication RG-461), a5 well as 30 TAC 17, the rules
governing this program, For additional asgistance, please call the Tax Refief Program at 512-239-6348, Mail the completed
application, along with & complete copy for each listed appraisal district and the sppropriate fee, to: Cashier's Office, MC 214,
TCEQ, P.Q. Box 13088, Austin, TX 78711-3088,

You must supply information for each field unless otherwise noted,

1. GENERAL INFORMATION
A, What is the type of ownership of this facility?

Corporation 1 Sole Propristor (oo BRI 3
["] Partnership [ utility ; o gy
[] Limited Partnership [T other: & f.i:f:
=4
B. 8ize of Company: Number of Employees o ;3 ﬁ,;“
[ 1099 1,000 to 1,999 | e
[ 100 to 499 [] 2,000 10 4,999 FE &
[ 500 to 999 ] 5,000 or more T;J v

C. Business Description: (Briefly describe the type of business or aéﬁvity at the facility)
Generation, transmission, and distribution of electricity

D. Your North American Industry Classification System six-~digit code,

2. TYPE OF APPLICATIO
[] Tier T $150 Fee .

[ ] Tier X1 $1,000 Fes

NOTE: Enclose a check,

application to-cover the re

[C] Tie} X $2,500 Fee
Xl Tigr IV $500 Fee » '
noney order] to the TCEQ, or a copy of the ePay receipt along with the

3. NAME OF APPLICANT

A, Company Name: El Paso Electric Company
B. Mailing Address (Street or P.O. Box):  P.0.Box982
C. City, State, ZIP: El Paso TX, 79960-0982
4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A, Name of Facility or Unit: Newman Power Plant
B. Type of Mfg. Process or Service: Blectrioity Generating
C, Street Address: 4900 Stan Roberts Ave.
D. City, State, ZIP; El Paso, TX 79934

E., Tracking Number (optional):
F. Company or Registration Number:

Effective September 1, 2009 \‘)@‘/\ \ Page 2 of 11
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5,

6.

T,

APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY -
A. Name of Appraisal Distriot: Bl Pago County Appraisal District

B. Appraisal District Account Number:
. [if not yet on tax roll, enter “new

.- property”]
CONTACT NAME | .
A. Company/Organization Name: Fi Paso Eleciric Company
B. Name of Individual to Contaof! Carlos R, Zuazua
| (. Mailing Address (Street orP.O. Box):  P.O.Box 982
D. City, State, ZIP: - Bl Paso, TX 79960 '
B. Phone Number and Fax Number: . (915) 543-5942 and (915) 543-5802 fax
F. E-Mail Address (if available):  oznazn] @epeleotric.com i

PROPERTY DESCRIPTION, APPROPRIATE RULE, AND ENVIRONMENTAL
BENEFIT , _ : :
For each piece, or each category, of pollution control property, answer the following questions,

A, Property Name and Equipment and Categories-List Number
Name the property. Example: Baghouse
What is the appropriate BCL number? Example: A-1

Is the ECL percentage based on the incremental cost difference? __ Yes _x_No
If the answer is “yes,” you must answer the following questions:

1, What is the cost of the new piece of equipment?
2. What is the cost of the comparable equipment?

3. How was the value of the comparable equipment caléulated?

B. Describe the property, (What is it? Where is it? How is it used?) Xf the propexty
includes land or enyvironmental paving you must include a plot plan, The requested
Iand o paving must be highlighted and the square footage must be listed. For paving
the cost of the paving per square foot must be provided.

Installation and operation of new (B-18) Solar Photovoltale (PVs) Panel equipment at
Newman Generating Facility in Northeast El Paso, TX. Photovoltaic panels are best.
known as a method for generating electric power by using solar cells to convert energy
from the sun into electricity, Solar cells produce direct current elgctricity from light,
which can be uged to power equipment or to recharge a battery, Unlike fossil fuel based
technologies, solar power does not lead to any harmful emissions during epetation. Solar
power is poltution-free during use (life cycle). These photovoltaic (PV) panels were
incorporated into Newman Generating Facility (fitted on top of existing parking lots roof
structure) as an anoillary source of electrical power,

Example: Constructed new baghouse (B-10) which will be used to control fugitive
particulate emissions released during the operation of new Kiln 10.

Rffective September 1, 2009 ' S Page 3 of 11




C. What adopted environmental rule‘or regulation is being met by the construction or
installation of this property?

The PV devices were installed-at Newman CGlenerating Facility in order to meet ot exceed
the requitements related to air quality and health benefits. Those regulatory drivers ate:

»  Clean Air Planning Act (Catper, $,843 in 108th)
n  Clean Power Act (Jeffords, 8,150 in 109th)
x  Cleat Skies At of 2005 (Inhofe, 8.131 in 105th) .
x  Clear Skies Act of 2003 (Inhofe/Voinovich at the Administration’s request, 8.485
. in 108th) . ~ .
«  Clean Air Interstate Rule, Clean Air Mercury Rule, and the CleanAdr Visibility
Rule - ,

These approaches to reducing emissions from the power sector through the use of
renewable energy sources genetally have several things in common reflected as
follows: .

» Improvement in human health;

x  Adoption of a market-based cap and trade program;

» ‘Substantial reduction inthe number of PM2.5 and ozone nonattainment
areas; Installation of additlonal poliution controls on power plants;

n  Alteration of existing regulations;

» Reduction in emissions of sulfur dioxide (802), nitrogen oxides (NOx), and
mercury (Hg). ‘

Example: The baghouse was constrycted in-order to meet the requirements of 40 CFR
50(6): National primary and secondary arbient air quality- standards fro PMy.

D, What is the anticipated environmental benefit related to the construction or
installation of the propexty? : :

Reduces local air pollution

Use of solar electric systems decreases the amount of local air pollution, With a decrease
in the amount of conventional fuels (fossil) used for lighting, there is a cortesponding
reduction in the amount of local pollution produced.

Offsegs greenhouse gases '
Photovoltaic systems produce electric power with ho carbon dioxide {CO2) emissions.

Carbon emission offset is calotlated at approximately 6 tons of CO2 over the estimated
twenty-year life of our PV system. L

Conserves energy
Solar electricity is an effective energy conservation program because it conserves costly

conventional power for urban areas, town market centers, and industrial and commercial
uses.

Example: The use of baghouse B-10 will reduce the likelihood of particulate matter being
released into the air, : .

E. Provide a Process Flow Diagram. The diagram must show where the property is
Jocated within the process and list all inputs and outputs. Explain the disposition of
the outputs.

Effective September 1, 2009 _ ' Page 4 of 11




10.

110

12,

13.

PARTIAL-PERCENTAGE CALCULATION

This section is to be completed for Tier T and IV applications. For information on how to conduot
the partial-percentage calculation, see the instructions, Attach caleulations to completed
application.

PROPERTY CATEGORIES AND COSTS

List each control device or system for which a use determination is being sought. Include
additional attachments for more than three properties.

Taxable
on DFC | ECL | Estimated Use
Property 1/01/94? |  Box # Cost %
Land -
Property '
Photovoliaic Panels NO PartB-3 |B-18 |$555.996.29 | 100%
Totals ‘ $555,996.25 | 100%

EMISSION REDUCTION INCENTIVE GRANT

(For more information about these grants, see instructions,)

Will an application for an Emission Reduction Incentive Grant be filed for this property or project?
[1Yes X No

APPLICATION DEFICIENCIES

After an initial review of the application, the TCEQ may determine that the information provided
with the application is not sufficient to make a use determination. The TCEQ may send a notice of
deficiency, requesting additional information that must be provided within 30 days of the written
notice.

SIGNATURE
By signing this applwation, you certify that this information is true to the best of your knowledge
and belief.

Printed Name:  Carlos R. Zuazua Date: January 29, 2010

Signature Cf W\Sﬂ’/z.. L. %\%M
Title Environmental Manager
Company: El Paso Bleotric Company

Under Texas Penal Code 37,10, if you make a false statement on this application, you could
receive a jail term of up to one year and a fine up to $2,000, or arprison term of two to 10 years and
a fine of up to $5,000.

DELINQUENT FEES AND PENALTIES

This form will not be processed wntil all delinquent fees and penal'tles owed to the TCEQ or the
Office of the Attorney General on behalf of the TCEQ are paid in aooordanoe with the Delinquent
Fee and Penalty Protoool.

Effective September 1, 2009 ‘ Page 5 of 11




ED’s Exh. # 6 —

Letter from Rep. Dennis Bonnen to Mr.

Glenn Shankle, Executive Director of the
TCEQ, received August 31, 2007




v s | . - 0P, Tap, GS,

RECEIVED BY
DENNIS BONNEN TRACKING # /. JP A,

ASSIGNED.TOr .
, DISTRICT OFFICE:

AUG 3 lzuw AvoLeTon X Pyl

(979).848-1770
‘Fax (979) 8493169

HOUSE OF RBPRESENTATIV@S’E patE__ 9 -1 OA ~07
committess: Chalr, Environmental Regulation ways and Means

- CAPITOL OFFICE:
P.O. Box 2910

AUsTIN, TX 78768 2910
(512) 463-0564

Fax (512) 4638414

| RECEIVED
Mz, Glenn Shankle , , -1
Executive Director .- _ . AUG 81 2007
Texas Commission on Environmental Quality -
MC-109 . - ERECUTWE mm&ma

P.O. Box 13087
Austin, Texas 78711-3 087 ‘,

Re: Pollution Control Equipment Exemption Determinations under HB 3732 .

Dear Mr. Shankle:' '

I have recently been made aware of issues regarding the interpretation of HB'3732, ‘
Section 4 which cause me a great deal of concern. The overall purpose of the bill is to
encourage ¢lean energy projects within Texas. As Chairman of the House Committee on
Environmeéntal Regulations, I believe this is a laudable goal and I support the concept of
exempting from local taxation pollution control equipment which is installed to meet or

- exceed rules and regulations. However, I have recently heard some interpretations of

" Section 4 of HB 3732 which I believe could have a devastating impact on local

government and would go beyond the legislative intent.

The leg1slat1on requlres TCEQ to adopt rules to 1nclude a “non-exclusive list of facilities,
devices, or methods for the control of air, water, or land pollution.” The language
requires that the list include 18 categories of technologies. I understand that some parties
. are pushing for this list to require an automatic exemption determination without any
deliberation by TCEQ. The language itself, however, requires that the item must be a
facility, device or method for control of pollution. It does not supersede the TCEQ’s
" obli gation to review the application-specific information to ensure that the equipment
does in fact qualify as pollution: control equipruent. If the TCIEQ does not have sufficient
evidence to demonstrate that somethmg is pollution control equipment, it should not
qualify for the exemption even if it is in a category on the list.

There may also be some discussion that the language in the bill mtended to broaden the
scope of property to be included under a tax exemption, even to the point of exempting
entire plants because the plant installed pollution control equipment. This would be

" contrary to the original program which was approved by the voters of Texas in 1993.
That program only allows for the portion of the plant which is actually used for pollution
contro] to be given the tax exemption. It is the responsibility of the TCEQ to determine
what portion should quallfy and nothing i 111{ ) is b1ll changes that.




1t is critical to local areas that the TCEQ strike the proper balance between mitigating the

cost of installation of pollution control equipment and protection of the property tax base. -

The local area needs both a cleaner environment and county services supported by the
taxes pa1d Thank you for your careful conmderatlon of this issue.

‘Sincerely,

Bl pornasm.

Dennis Bonnen
Chairman, House Committee on Env1ronmental Regulation

cc: Brazoria County Commissioner's Court.




ED’s Exh. # 7 -
Letter from Rep. Allan Ritter to Mr.
Glenn Shankle, Executive Director of the
TCEQ, received August 10, 2007




Smﬁe of Texas !

House of Representatives

]Di_erf:n_'froﬁ: Offioer
PO Bex 2910 S P.O. Box ]].265
Avstin, TX 78768.2910 Al B R; o Madadad TX 77637
(612) 463.0706 . ‘ - . (409).729.3928
. Fax (512) 480.0744 an, thox - ] | Fex (409) 729.5241 ¢

Distriot 21 '

" Capitol Office:

August 8, 2007

REC urm
ﬂ AUG 1.0 2007 |
Mr. Glenn Shankle ] —
Executive Director : j EE@QW  prpr- !
Texas Commission on Environmental Quallty , —
MC-109 -
P.O. Box 13087
" Austin, Texas 78711-3087

_ Re: . Pollution. Control Tax, Exemptlon Determmatlons made by TCEQ
P under Sectron 11 31 of the Tax-Codeas Modlfled by HB 3732

T t )
NSy ,-,Ll‘.._‘_ ORI “,n.\u... ' Tl g e e
1 L - " . .‘-. ol Vet e ¢ !

Dear Mr Shankle G ORRBE S

It has come to my attentlon that there are concems regardlng the mterpretatlon of L
language used in Section 4 of HB 3732, which requires TCEQ to establish a N
nonexclusive list of pollutlon control equipment. It is lmportan’c that the TCEQ :

make every effort to give full effect to all of the provisions in the amended statute .

rather than accepting an. mterpretahon that would favor |ndustry to the detrrment

of the local tax base. : : _

| have received several calls from local officials and- chief appraisers who are
concerned that the TCEQ may be leaning toward an overly aggressive
_interpretation of the requirement, which would severely restrict it's authority in

making or denying pollution control déterminations and significantly increase the
scope of the pollution control exemption program. Becalse industrial property is
such a significant part of the Texas tax base, any overly broad or incorrect .
decisions regarding pollution control determmatlons would severely harm Texas

: ~by shifting the tax burden onto re3|dent|al taxpayers.

It is vitally. 1mpor’rant to Texas and to the success of the Prop 2 program tha’c

TCEQ diligently exercise discretion over the designation of property as pollution
control equnpment to prevent the exemption of property used for the production of
goods or services: Accepting industry suggestions that HB 8732 mandates
expansive new designations of productive value as pollu’uon control equipment
and exempting that value from property taxes would be a fallure in TCEQ's -




responsibility to the State. TCEQ's role in Prop 2is unlrke any other role the
. agency has to fulfill. Property tax payers should be expected to aggressively
- seek every method to reduce their tax burden. It is up to tax administrators, in

this case TCEQ, to exercise proper discretion to prevent an mappropnate tax
shn‘t ,

Although new subsection (k) provides a list of equipment to be included on the -
nonexclusive list, this should not be interpreted to require the TCEQ to approve
the equipment if it fails to meet the pollution control standards established by the |
agency. TCEQ retains the final discretion to determine the items that are eligible
for an exemption under section 11.31. This authority was reinforced by the

R inclusion of new subsection (l), which speorfles that an item may be removed

from the nonexclusive list if the commission finds that it does not provide .

: pollution control benefits.

It must also be pointed out that the legislature did not repeal an exrstlng provrsron -

(Subsection 11.31(h)) that clearly prohibits the TCEQ from making a
determination that property is pollution control property unless it meets the
standards established by TCEQ. To interpret subsection (k) as requiring TCEQ to
make a positive pollution control determination on all-the items listed by the .
legrslature regardless of whether they meet the standards would render

subsection (h) meaningless.

Concerns have also been raised that TCEQ may be leanlng toward glvmg full
exemptions for all of the items listed by HB 3732. This interpretation would be
difficult to understand, since the legrslatron contained no language that would

- override TCEQ's technical expertise in making its determinations. TCEQ has an

obligation under section 11.31 to allow for partial determinations that dis‘cmgwsh
between poilutron control and produo’uve use.

It is important to remember tha’r the purpose of orea’clng the pollutlon control

.property tax exemption program was to provrde relief to industry for mandated

pollution control measures while also ensuring that productrve ve!ue remains on
the tax roll. ,

Thank you for your consideration on this serious iseue. If you would like to”
discuss thie matter further do not hesitate to call me.

o5

Allan B Ritter

Sincerely,




ED’s Exh. # 8 —
Op. Tex. Att’y Gen. No. 96-128 (1996)




State of Texay

DAN MORALES

ATTORNEY GENERAL November 15, 1996
The Honorable Tom Craddick Letter Opinion No. 96-128
Chair, House Committee on Ways and Means
House of Representatives Re: Applicability of section 11.31(a), Tax
P.0. Box 2910 Code, to a commercial injection well that
Austin, Texas 78768-2910 is operated solely for the purpose of

treating and disposing of waste generated
by third parties (ID# 38908)

Dear Representative Craddick:

You have asked this office to interpret section 11.31(a) of the Tax Code.
Specifically, you ask whether a commercial enterprise engaged solely in the business of
treating, handling, and disposing of waste generated by third parties is entitled to the
property tax exemption enacted by that section. In our view, based on the legislative
history of section 11.31(a), such a commercial enterprise is not entitled to the exemption
solely on the basis of the nature of its business. '

Section 11.31(a) of the Tax Code provides:

A person is entitled to an exemption from taxation of all or part
of real and personal property that the person owns and that is used
wholly or partly as a facility, device, or method for the control of air,
water, or land pollution. A person is not entitled to an exemption
from taxation under this section solely on the basis that the person
manufactures or produces a product or provides a service that
prevents, monitors, controls, or reduces air, water, or land pollution,

A consideration of the legislative history of this provision demonstrates that it was
not intended to give tax relief to those who are primarily engaged in the commercial
business of pollution control or abatement, but rather was intended to give such relief to
businesses compelled by law to install or acquire pollution control equipment which
generates no revenue for such businesses.

Moreover, the language of article VIII, section 1-/ of the Texas Constitution, upon
the approval of which by the people the effectiveness of section 11.31(a) was contingent,
is to the same effect. Article VIII, section 1-/, proposed by House Joint Resolution 86 of
the Seventy-third Legislature, permits the exemption from ad valorem taxation of real or
personal property “used, constructed, acquired or installed wholly or partly to meet or
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exceed” environmental pollution rules “adopted by any environmental protection agency
of the United States, this state, or a political subdivision of this state.”

As originally presented as part of House Bill 1920, in the Seventy-third
Legislature’s regular session in 1993, section 11.31(a) contained only what is now its first
sentence. The hearings on H.B. 1920 and H.J.R. 86 before the House Ways and Means
Committee, as well as the House Research Organization’s bifl analysis, make plain that the
purpose of the legislation is to insure that businesses required by law to install pollution
control equipment which generates no additional profit for them are not taxed on such
property. H. P. Whitworth of the Texas Chemicals Council, testifying for the bill, said,
“The [pollution control] equipment we are talking about today does not produce a penny
of revenue. It’s in there simply for the welfare as we see it of the general population. And
anybody that adds it to his plant or his business cannot expect that investment to return
him anything.”! Similarly, the bill analysis, in its précis of supporting arguments for the
bill, includes: , _

{I]t is impossible to predict what proportion of new pollution control
equipment would be reflected in the tax rolls. Since this equipment
does not add to the profitability of a plant, many appraisers currently
do not add the cost of environmental devices to the tax value of a
business. . . . It would be unfair to tax businesses on property they
are requxred by law to purchase.? [Footnote added.] :

Further evidence that it was to correct such perceived unfairness, rather than to
provide relief to those engaged in the pollution control business, that the bill was
introduced, is provided by the remarks of Representative Stiles, the sponsor, in response
to the question of whether the section exempted automobile inspection stations:

No, sir, I think they are in the business to do, provide that service . . .
but I would tell you that T would be glad to accept an amendment
that somebody’s in the business to make money with a service like
that, that would not be applicable under this law.3 [Footnote added.]

To address such concerns as these, Representative Berlanga offered an amendment
which is now substantially the second sentence of section 11.31(a), save for the clause “or
provides a service.” In introducing this language, Representative Berlanga said, “This

Hearings on H.B. 1920 & H.J.R 86 Before the House Ways and Means Comm., 73d Leg. (March
24, 1993) (tape available from House/Video Services Office),

2House Research Organization, Bill Analysis, H.B. 1920, 73d Leg. (1993),

3Hearings on H.B, 1920 & H.J.R. 86 Before the House Ways and Means Comm., supra note 1.
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amendment clarifies that a person cannot get the exemption just because the person
manufactures a product that is used for pollution control purposes.”*

The language “or provides a service” was added to section 11.3 1(a) in the senate
for the same reason. Senator Whitmire, in the public hearing on the bill held by the
Intergovernmental Relations Committee, asked, “What if their entire plant has to do with
pollution control such as landfill or more specifically a hazardous waste incinerator . . . are
they going to be exempt?’S The senate sponsor, Senator Armbrister, asked Bill Allaway
of the Texas Association of Taxpayers to respond. Mr. Allaway said:

I don’t believe [the] entire facility would be exempt. What is exempt
is land, processes or facilities which are used to meet or exceed a
requirement of federal government. The business itself would not be
exempt. The property that is covered by the bill is property that
prevents that business from pollution--not the property that they use
to conduct business.S [Footnote added.]

In introducing the language “or provides a service” on the senate floor, Senator
Armbrister once again underlined that the statute is not intended as tax relief for persons
engaged for profit in the pollution control business:

What this device does is only if you have a pollution control device
that is drafting off any emissions of the landfill, that device only, not
the entire landfill or incinerator would get an exemption . . . only the
device used to pull off a by-product of that device would be.”
[Footnote added.]

The plain language of the second sentence of section 11.31(a), as well as the
legislative history of the section as a whole, demonstrates clearly that the purpose of the
statute is tax relief for businesses required by law to use or possess pollution control
devices or equipment. The statute was not intended to provide a tax exemption to
businesses which are engaged for profit in the commercial trade of pollution control or
abatement. Accordingly, while a device employed by a business to reduce environmental
pollution as mandated by law is exempted from property tax by the statute, a business

“Debate on H.B, 1920, on the Floor of the House, 73d Leg. (April 20, 1993) (tape available from
House Video/Audio Services Office).

SHearings on H.B. 1920 & H.J.R. 86 Before the Senate Comm. on Intergovernmental Relations,
73d Leg., (April 28, 1993) (tape available from Senate Staff Services Office).

S1d,

"Debate on H.B. 1920 on the Floor of the Senate, 73d Leg. (April 30, 1993) (tape available from
Senate Staff Services Office),
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engaged, as you put it, in “treating, handling, and disposing of waste generated by third
parties” for which such third parties are charged a fee, is not entitled on that basis to an
exemption under section 11.31(a) of the Tax Code.

SUMMARY

A business engaged in treating, handling, and disposing of waste
generated by third parties, for which it charges such third parties a
fee, is not entitled on that basis to an exemption from property taxes
under section 11.31(a) of the Tax Code.

Yours very truly,

4&«@ Z/MTW,

James E. Tourtelott
Assistant Attomey General
Opinion Committee




