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Dear Ms. Bohac:
On behalf of Air Products and Chemicals, Inc. ("Air Products”), attached for filing please find an
original and seven copies of “Reply to the Response Briefs of the Executive Director of and

Office of Public Interest Counsel for the Texas Commission on Environmental Quality, and the
Chief Appraiser of the Jefferson County Appraisal District.”

Also attached are the following exhibits to assist the Commission in the resolution of this matter:

Exhibit A Air Products’ Response to Notice of Technical Deficiency
(March 25, 2013)

Exhibit B Air Products' Use Determination for Pollution Control Property
Applications and Supporting Memorandum
(May 30, 2012)

Exhibit C Air Products' Negative Use Determination Appeal
{(June 23, 2013)
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Please feel free to contact me if you have any questions or comments.

Sinzerely, J
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Gerald D. Higdon
For the Firm



TCEQ DOCKET NO. 2013-1252-MIS-U
USE DETERMINATION NO. 16632

APPEAL OF THE § BEFORE THE
EXECUTIVE DIRECTOR’S §
USE DETERMINATION ISSUED § TEXAS COMMISSION ON
TO AIR PRODUCTS, LLC §
APPLICATION NO. 16632 § ENVIRONMENTAL QUALITY

APPELLANT’S REPLY BRIEF TO THE RESPONSE BRIEFS OF THE
EXECUTIVE DIRECTOR OF AND OFFICE OF PUBLIC INTEREST COUNSEL FOR THE
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY,

AND THE CHIEF APPRAISER OF THE JEFFERSON COUNTY APPRAISAL DISTRICT

Introduction

Appellant Air Products and Chemicals, Inc. (“Air Products”) files this reply to the response
briefs of the Executive Director of and the Public Interest Council at the Texas Commission on
Environmental Quality (“TCEQ"), and the Chief Appraiser of the Jefferson County Appraisal
District, regarding the Executive Director’s negative use determination issued for certain Air
Products pollution control property. Specifically, Air Products submitted an Application for Use
Determination on May 30, 2012, for equipment associated with carbon dioxide ("CO;") capture,
transportation, and sequestration monitoring and verification equipment installed in connection
with the company’s hydrogen production facility at 1801 South Gulfway Drive, Port Arthur,
Texas (the "Facility”) and at the West Hastings oil field in which the CO, will be used for
enhanced oil recovery (such capture, transportation, and sequestration monitoring and
verification equipment being collectively referred fo as the “CCS System”). On May 28, 2013,
TCEQ issued a negative use determination for the CCS System.

For the reasons set forth below, Air Products respectfully requests that the Commission grant
Air Products’ appeal and overturn the Executive Director's negative use determination for the
CCS System.

Applicable Statutes

Under Tex. Tax Code § 11.31(a), a person is entitled to an exemption from taxation of all or part
of real and personal property that the person owns and that is used wholly or partly as a facility,
device, or method for the control of air, water, or land pollution. The statute defines “facility,
device, or method for the control of air, water, or land pollution” to mean, in pertinent part, “any
structure, building, installation, excavation, machinery, equipment, or device ... that is used,
constructed, acquired or installed wholly or partly to meet or exceed rules or regulations of the
United States, this state, or a political subdivision of this state for the prevention, monitoring,
control, or reduction of air, water, or land pollution . . . m

Under Tex. Tax Code § 11.31(k) and 11.31(k)(16), the Legislature required the TCEQ to adopt
rules establishing a non-exclusive list of “facilities, devices, or methods for the control of air,

! Tex. Tax Code § 11.31(b).
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water, or land pollution," which must include, among other things, property used to capture and
sequester CO; if the United States Environmental Protection Agency ("EPA"} adopts a final rule
or regulation regulating CO, as a pollutant.® As the Public Interest Counsel concedes, “EPA has
done so, and as a result, CCS Systems are now on the (k) list.”

Lastly, under Tex. Tax Code § 11.31(m):

“Notwithstanding the other provisions of this section, if the facility, device, or method for
the control of air, water, or land pollution described in an application for an exemption
under this section is a facility, device, or method included on the list adopted under
Subsection (k), the executive director of the Texas Commission on Environmental
Quality, not later than the 30th day after the date of receipt of the information required by
Subsections (c)(2) and (3) and without regard to whether the information required by
Subsection (c)(1) has been submitted shall determine that the facility, device, or method
described in the application is used wholly or partly as a facility, device, or method for
the control of air, water, or land pollution and shall take the actions that are required by
Subsection (d) in the event such a determination is made.”

Discussion

The Executive Director's interpretation of the Tax Code provisions contradicts the plain meaning
of the statute. The Executive Director first argues that an ambiguity exists within the statutory
language of Tex. Tax Code § 11.31(k) and (m), and that the Executive Director's interpretation
of the statute is reasonable in light of the alleged ambiguity and thus entitied to deference. For
the reasons set forth below, no such ambiguity exists.

1. The Executive Director’s interpretation of Tex. Tax Code § 11.31 is not entitled to
deference because the text of the statute is not ambiguous on its face, and the
Executive Director's interpretation contradicts the plain language of the statute.

The Texas Supreme Court consistently holds that the object of construing a statute is to
determine and give effect to the legislature’s intent.” Importantly, “the truest manifestation” of
what lawmakers intended is what they enacted, “the literal text they voted on.”® As a result, we
seek legislative intent "first and foremost" in the statutory text, in the plain and common meaning
of the words used.” Where the text of a statute is clear, text is "determinative of the legislature's

2 The Legislature thus charged the TCEQ with the responsibility to identify those things which meet the
definition of “facilities, devices, or methods, for the control of air, water, or land pollution.” and the
Legislature said the list “must include” certain things specifically identified by the Legislature, including
CO, capture and sequestration facilities like that installed by Air Products. 1d. § 11.31(k), (k)(16).

3 1d. § 11.31(k)(16).

4 Office of Public Interest Counsel's Response to Appeal of Use Determination, at pp. 6 and 7.

® Liberty Mut. Ins. Co. v. Garrison Coniractors, Inc., 966 S.W.2d 482, 484 (Tex. 1998); In re Mo. Pac. R.R.
Co., 998 S.W.2d 212, 216 (Tex. 1999).

% First Am. Title Ins. Co. v. Combs, 258 S.W.3d 627, 832-33 (Tex. 2008).

" Lexington Ins. Co. v. Strayhorn, 209 S.W.3d 83, 85 (Tex. 2008); First Am. Title Ins. Co., 258 S.W.3d at
632 Liberty Mut. Ins. Co., 966 S.W.2d at 484.
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intent."® Focusing on the text of a statute also ensures that ordinary citizens are able to rely on
the plain language to mean what it says.’

However, an agency's interpretation of a statute is given some deference if several conditions
are met. First, the agency's interpretation must be in a formal opinion adopted after formal
proceedings, not isolated comments during a hearing or opinions in a court brief. Second, the
statutory language must be ambiguous. Finally, the agency s interpretation must be reasonable
and cannot contradict the plain language of the statute.

The Executive Director has not met this standard. As we explain below, the Executive
Director's interpretation of Tex. Tax Code § 11.31 is not entitled to deference because the text
of subsection (m) is not ambiguous, and the agency's interpretation not only conflicts with the
statute's language, but creates an internal conflict within the statute itself.

A. The Executive Director’s interpretation of subsection 11.31{m) is not entitled to
deference because the statute is unambiguous on its face.

To demonstrate ambiguity of a statute, the statutory text must be ambiguous on its face,
ambiguity cannot be created by extrinsic evidence of intent.” A provision is not ambiguous
merely because different parties have interpreted it differently." Alternatlve unreasonable
interpretations of statutory text do not make that text ambiguous.™

The text of subsection (m) is not ambiguous. Subsection (m) states that “Notwithstanding the
other provisions of this section,” if equipment is a type of equipment included on the list in
subsection (k), within 30 days of receiving certain information from the applicant TCEQ “shall
determine that' the equipment “is used wholly or partly” for pollution control (emphasis added).
When applying the ordinary meaning, courts may not by implication enlarge the meaning of any
word in the statute beyond its ordinary meaning.™ To create an ambiguity that the Executive
Director hopes to then have the liberty to interpret, the Executive Director first must disregard
the word “that” from the statutory language and instead must replace it with the word “whether”
or “if.” So, in the Executive Director's view, even though the Legislature voted on a statute that
states:

Notwithstanding the other provisions of this section, if the facility, device, or
method for the control of air, water, or land pollution described in an application

8 Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433, 437 (Tex. 2009).

® Frank v. Liberty Ins. Corp., 255 S.W.3d 314, 324 (Tex. App. 2008).

' Fiess v. State Farm Lloyds, 202 S.W.3d 744, 747-48 (Tex. 2008); TXVU Elec. Co. v. Pub. Util. Comm'n
of Tex., 51 S.W.3d 275, 286 (Tex. 2001); R.R. Comm'n of Tex. v. Tex. Citizens for a Safe Future & Clean
Water, 336 S.W.2d 619, 6823 (Tex. 2011), reh'g denied (May 27, 2011).

" Fiess, 202 S.W.3d at 747.

2 1d. at 746.

'3 Tex. Citizens for a Safe Future & Clean Water, 336 S.W.3d at 623,

" Sexton v. Mount Olivet Cemetery Ass'n, 720 S.W.2d 129, 138 (Tex. App. 1986).
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for an exemption under this section is a facility, device, or method included on
the list adopted under Subsection (k), the executive director of the Texas
Commission on Environmental Quality, not later than the 30th day after the date
of receipt of the information required by Subsections (c)(2) and (3) and without
regard to whether the information required by Subsection (c)(1) has been
submitted shall determine that the facility, device, or method described in the
application is used wholly or partly as a facility, device, or method for the control
of air, water, or land pollution and shall take the actions that are required by
Subsection (d) in the event such a determination is made (emphasis added).

the Execufive Director asserts that the Legislature actually meant:

Notwithstanding the other provisions of this section, if the facility, device, or
method for the control of air, water, or land pollution described in an application
for an exemption under this section is a facility, device, or method included on
the list adopted under Subsection (k), the executive director of the Texas
Commission on Environmental Quality, not later than the 30th day after the date
of receipt of the information required by Subsections (c}(2) and (3) and without
regard to whether the information required by Subsection {(c)(1) has been
submitted shall determine whether the facility, device, or method described in
the application is used wholly or partly as a facility, device, or method for the
control of air, water, or land pollution and shall take the actions that are required
by Subsection (d) in the event such a determination is made.

The Executive Director is not permitted to apply a statute in a manner that requires re-writing
the statute at issue.”

Next, under the Executive Director’s interpretation, the Executive Director must ignore the plain
meaning of the phrase “wholly or partly.” As explained in our Response to Notice of Technical
Deficiency, dated March 25, 2013, the plain meaning of “wholly or partly” is “at least in part.”
In addition, both a Texas Attorney General and a Texas Court of Appeals agree with Air
Products’ reading that “wholly or partly” means “at least in part” and a finding that equipment is
used "wholly or partly” for pollution control is a positive use determination. The Attorney
General observed in a 2001 opinion on the tax relief program that “the term ‘wholly’ clearly
refers to property that is used only for pollution control,” while the term “partly” "embraces
property that has only some pollution-control use.” The Attorney General noted that Merriam
Webster's Collegiate Dictionary defines “partly” to mean "in some measure or degree.""” Only

'S The meaning associated with the word “that” is entirely different than the meaning associated with the
word “whether." A simple example illustrates the difference: a jury's determination “that” a defendant is
guilty, is something completely different than a jury's determination "whether” a defendant is guilty. In the
first instance, the result is declared, and in the second instance the result is open-ended and subject to
deliberation.

1 Attached as Exhibit A and incorporated by reference. Where subsequent references are made to
Exhibits attached hereto, they are hereby deemed to be incorporated by reference.

' Attorney General of Texas John Coryn, Opinion No. JC-0372 Re: Whether certain types of property at
new facilities qualify for a tax exemption as pollution-control property under section 11.31 of the Tax Code
(RQ-330-JC), available at

https://www.oag.state.tx. us/opinions/opinions/49cornyn/op/2001/htm/jc0372.htm.
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last year a Texas Court of Appeals noted that a determination that property is “wholly or partly”
pollution control property is “termed a ‘positive’ use determination.””® Thus “wholly or partiy”
cannot be interpreted to include “not at all"—the plain language of subsection (m) requires at
least a partial positive use determination for (k)-listed equipment.

Two cases cited in the Executive Director’s brief offer useful examples of statutory language
courts have found ambiguous. The first case involves a word that has more than one plain
meaning. In TGS-NOPEC Geophysical Co. v. Combs, the court considered whether the
statutory term “license” was ambiguous. The court concluded that the term was ambiguous
because it can be used both as a verb to convey the act of giving permission, or as a noun to
represent the permission or right granted.” The second case involves a term of art that is not
defined in the statute. In R.R. Comm'n of Tex. v. Tex. Citizens for a Safe Future & Clean Water,
the court considered a statutory requirement that the Railroad Commission weigh the "public
interest” in permitting an injection well. Because “public interest” was not defined, the court
deferred to the agency's interpretation that “public interest” was limited to matters related to oil
and gas production, rather than an open-ended inquiry including public-safety issues like traffic
safety.”® Similarly, in Great American ins. Co. v. North Austin Mun. Utility Dist. No. 1, the court
concluded that the statutory phrase “the business of insurance” was ambiguous because it was
not defined; as the phrase referred to a particular trade, the court accepted extrinsic evidence
as to its meaning (i.e., how the phrase was used by experts in the trade).”’ These cases
demonstrate that for statutory language to be deemed ambiguous, it must be ambiguous on its
face. In contrast, the statute in this case is not ambiguous on its face.

Other cases provide examples where courts found no ambiguity in statutory language. The
Executive Director cites Ryfander v. Fisher Controls Intern., in which the court considered an
agency's interpretation of the statutory phrase “not subject to taxation.” The court did not
defer to the agency's interpretation of the phrase because the meaning of the phrase was
evident in context and based on the ordinary meaning of those words; no agency expertise was
required to interpret the phrase. Importantly, the court noted that an agency does not receive
deference with respect to a nontechnical question of law—legislative intent—determined from
the legislature’s use of statutory language in context and based on the ordinary meaning of
those words.?® In Estrada v. Adame, the couri considered a statutory requirement related to
elections: “Not later than the fifth day after the date the final canvass of the main election is
completed, the authority responsible for ordering the main election shall order the runoff

18 Mont Belvieu Caverns, LLC v. Tex. Comm'n on Envtl. Quality, 382 S.W.3d 472, 477 (Tex. App. 2012).
'® TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 441 (Tex. 2011).

20 R R. Comm'n of Tex. v. Tex. Citizens for a Safe Future & Clean Water, 336 S.W.3d 619, 623-24 (Tex.
2011), reh'g denied (May 27, 2011}

?! Great American Ins. Co. v. North Austin Mun. Utility Dist. No. 1, 908 S.W.2d 415, 421 (Tex. 1995);
Liberty Mut. Ins. Co. v. Garrison Contractors, Inc., 966 S.W.2d 482, 484 (Tex. 1998). “When a term used
in a statute has a peculiar or technical meaning as applied to some art, science, or trade, the court will
look to the particutar art, science, or trade from which it was taken in order to ascertain its meaning.”
Lloyd A. Fry Roofing Co. v. State, 541 S.W.2d 639, 642-43 (Tex. Civ. App. 1976).

22 Rylander v. Fisher Controls Intern., Inc., 45 S.W.3d 291, 302 (Tex. 2001).

2 .
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election.” The court found that the requirement to hold a runoff within five days after the final
canvass was not ambiguous, and thus an agency's interpretation to the contrary was not
entitled deference.®® In Fiess v. State Farm Lioyds, the court concluded that the insurance
policy provision, “We do not cover loss caused by mold,” could not possibly be interpreted as,
“We do cover loss caused by mold” (emphases added).?

The Executive Director does not allege that any word or phrase in Tex. Tax Code § 11.31 is
ambiguous on its face because, for example, it has more than one plain meaning, it is not
defined in the statute, it is a term of art in a particular trade, or that agency expertise is required
to interpret the phrase. Rather, in order to support its interpretation that (k)-listed equipment is
not entitled to a positive use determination, the Executive Director interprets ambiguity into the
statute with respect to how various sections of the statute relate to one another. As we explain
below, the Executive Director’s interpretation is not entitled to deference because the language
of the statute is unambiguous on its face and the Executive Director's interpretation contradicts
the plain statutory language.

B. The Executive Director’s interpretation of the phrase “in the event that” in
subsection (m) is not entitled to deference because it assumes an ambiguity
where none exists and contradicts the plain language of the statute.

The Executive Director argues that the ambiguity in subsection (m) stems from the phrase “in
the event that such a determination is made.” Subsection (m) states that if equipment identified
on an application is listed under subsection (k), TCEQ "shall determine” that the equipment is
used wholly or partly for pollution control, and shall provide public notice “in the event such a
determination is made.” According to the Executive Director, the phrase “in the event such a
determination is made” would be meaningless if (k)-listed equipment could only receive a
positive use determination, and, through the reference subsection (d), would require public
notice of a positive use determination in all instances. The Executive Director concludes that
this phrase “implies that there are instances where [(k)-listed equipment] will not receive a
positive use determination.”®

Interpretation by implication is permissible only to supply obvious intent not expressly stated, not
to contradict or add to a statute.”’ The Executive Director reads too much into the public notice
requirements of subsection (d), and the Executive Director's interpretation fails to read
subsection {m) as a whole. Subsection (m) requires the Executive Director to determine "if" a
“facility, device, or method" described in an application falls on the (k)-list, and then to determine
the percentage used for pollution contro! purposes. Subsection {m) concludes by requiring the
Executizw.;e Director to take the steps in subsection (d} “in the event such a determination is
made.”

24 Estrada v. Adame, 951 S.W.2d 165, 167 (Tex. App. 1997).
%% Fiess v. State Farm Lloyds, 202 S.W.3d 744, 747 (Tex. 20086).

% Executive Director’s Response to Air Products, LCC's Appeal of the Executive Directors Negative Use
Determination, at p. 8.

T Rylander, 45 S.W.3d at 302.

2 The literal text of subsection (m), with emphasis, is:
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The Executive Director's interpretation of the statute only holds if we read into subsection {m) an
internal conflict: although subsection (m) states that TCEQ “shall” issue a positive use
determination for (k)-listed equipment, the Executive Director asks us to accept that the phrase
“in the event such a determination is made” negates this mandate. This construction is
impermissible and contradicts the plain language requiring a positive use determination for (k}-
listed equipment. A statute must be read as a whole and interpreted to give effect to every
part,? but the Executive Director’s interpretation requires ignoring the mandate that TCEQ
“shall” issue a positive use determination for (k)-listed equipment. As mentioned above, and
further explained below, there is an alternative reading of subsection (m) that gives effect to
every part of subsection (m) without any internal conflict.

Subsection (m) states that "if [the equipment described in an application] is a type of
equipment] on the list adopted under Subsection (k),” TCEQ “shall determine that” the
equipment is used wholly or partly for pollution control. TCEQ can only make this determination
“if” the equipment is a type of equipment listed under subsection (k). The presence of
equipment on the list under subsection (k) is the "event” which is the subject of the
determination that the TCEQ is to make. Thus, as previously stated, “in the event this
determination is made” actually refers to whether TCEQ has made the determination that
equipment described on an application falls under a (k)-listed category—not whether equipment
falling under a (k)-listed category is entitled to a positive use determination. The Legislature, by
its express language in Section 11.31(m), has rendered its judgment—which the Executive
Director cannot disregard—that such listed equipment “shall” be the subject of a positive use
determination.

We note that the determination that equipment falls under a (k)-listed category sometimes is not
an easy one to make, but for reasons different than whether the equipment is installed to meet
or exceed an adopted rule or regulation,* as argued by that Executive Director. For example,
there are categories of (k)-listed equipment that clearly require the agency to use its discretion,
so that the Executive Director's determination “if’ a piece of equipment falls under Section
11.31(k) is a meaningful determination for the Executive Director to undertake. In the present

Notwithstanding the other provisions of this section, if the facility, device, or method for the
control of air, water, or land pollution described in an application for an exemption under this
section is a facility, device, or method included on the list adopted under Subsection (k),
the executive director of the Texas Commission on Environmental Quality, not later than the
30th day after the date of receipt of the information required by Subsections (c)(2) and (3) and
without regard 1o whether the information required by Subsection (c)(1) has been submiited shall
determine that the facility, device, or method described in the application is used wholly or partly
as a facility, device, or method for the control of air, water, or land pollution and shall take the
actions that are required by Subsection (d) in the event such a determination is made
{(emphasis added).

Tex. Tax Code § 11.31(m).

29 p R. Comm'n of Tex. v. Tex. Citizens for a Safe Future & Clean Water, 336 S.W.3d 619, 628 (Tex.
2011}, reh'g denied (May 27, 2011).

% Here, the Legislature through Section 11.31(k) and {m) has declared its judgment that if the U.S. EPA
adopts a final rule or regulation regarding CO; as a pollutant, then property that is used, constructed,
acquired, or installing wholly or partly to capture CO; from an anthropogenic source in Texas that is
geologically sequestered in Texas is a facility, device or method for the control of air, water, or land
pollution. Tex. Tax Code § 11.31(k), (k)(16), and (b).
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situation, the equipment category most relevant to Air Products is category (k)(16). For
equipment to fall under this category, the equipment must be installed (1) to capture CO,

(2) from an anthropogenic source (3) in this state (4) that is then geologically sequestered (5) in
this state, and (6) only upon the effective date of an EPA final rule regulating CO; as a pollutant.
Determining whether equipment falls under this category (and thus is (k)-listed) requires that
TCEQ make at least six separate determinations, including the determination that EPA has
adopted a "final rule” regulating CO, as a “pollutant.” Air Products’ CCS System meets all of
these requirements. Another example is category (k)(18), which encompasses “any other
facility, device, or method designed to prevent, capture, abate, or monitor nitrogen oxides,
volatile organic compounds, particulate matter, mercury, carbon monoxide, or any criteria
pollutant.” The fact that this category is not even limited to a certain type of equipment, but
merely requires that the equipment be used for a particular purpose, demonstrates that TCEQ
has a tremendous amount of discretion in determining whether a piece of equipment falls under
this category.

In sum, the only ambiguity in subsection (m) is the one created by the Executive Director. This
goes against a basic principle of statutory construction: while an agency's opinion can help
construe an existing ambiguity, it cannot create one.*’ The Executive Director states that
subsection (m) “implies” that (k)-listed equipment could receive a negative use determination,
but implications from a statutory passage are forbidden when the legislative intent may be
gathered from a reasonable interpretation of the statute as it is written.** As explained above,
there is a reasonable interpretation of subsection (m) that gives effect to all provisions without
ambiguity or internal conflict.

The Executive Director also cites to letters from Representatives Dennis Bonnen and Allan
Ritter as proof of the ambiguity in subsection (m), as well as its negative use determination for
photovoltaic cells. A close reading of the Representatives’ letters reveals their concern that
HB 3732 would be read to exempt property that did not control pollution, or to exempt entire
plants in which pollution control equipment was installed, or fo fully exempt property that was
not used wholly for pollution control. In the present case, none of these concerns are at
issue. No legitimate question exists that the CCS System controls pollution. Furthermore, Air
Products does not seek to exempt its entire plant, only a part of the CCS System. Finally, Air
Products seeks to exempt only 84.3% of the value of the CCS System, recognizing that the
CCS System, in part, generates a marketable product, CO, used in enhanced oil recovery as
part of the sequestration process.

Moreover, extrinsic aids may be used to aid in interpreting statutory text only where the text is
ambiguous,* and as explained above, the statute is unambiguous on its face. And in order for
an agency's interpretation of a statute to receive deference, the interpretation must be contained
in a formal opinion adopted after formal proceedings.** Formal proceedings do not include

3 Fiess v. State Farm Lloyds, 202 S.W.3d 744, 748 (Tex. 2006).
32 gexton v. Mount Ofivet Cemetery Ass'n, 720 S.W.2d 129, 138 (Tex. App. 1986).
% Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433, 437 (Tex. 2009).

 Fiess, 202 S.W.3d at 747-48; TXU Elec. Co. v. Pub. Util. Comm'n of Tex., 51 S.W.3d 275, 286 (Tex.
2001); Tex. Citizens for a Safe Future & Clean Water, 336 S.W.3d af 623.

HOU:0026269/00001:1692244v6



isolated comments during a hearing, opinions in a court brief,** opinion letters, policy
statements, agency manuals, nor enforcement guidelines.*® Neither the Representatives' letters
nor the negative use determination for the photovoltaic cells are considered “formal
proceedings” that are due agency deference.”’

C. The Executive Director's interpretation of subsection (g-1) is not entitled to
deference because it creates an impermissible conflict between subsections
(g-1) and (m).

The Executive Director states that the Legislature’s adoption of subsection (g-1) via House Bills
3206 and 3544 demonstrates the Legislature’s acceptance of TCEQ's interpretation that
(k)-listed equipment is not entitled to a positive use determination. The Executive Director's
position, however, does not harmonize all parts of the statute. Subsection (g-1) states that the
“standards and methods” for making a determination that are established in the rules apply
uniformly to all applications, including applications for (k)-listed equipment. According to the
Executive Director, “standards and methods” refers to the eligibility requirements applicable to
all applications, including the requirement to “meet or exceed” an adopted environmental rule or
regulation. The Public Interest Counsel advances a similar argument.®® Under the Executive

% Fiess, 202 S.W.3d at 747-48; TXU Elec. Co., 51 S.W.3d at 286; Tex. Citizens for a Safe Future & Clean
Water, 336 S W.3d at 623.

% Fioss, 202 S.W.3d at 747, citing Christensen v. Harris Cnty., 529 U.S. 576, 587, (2000).

3 We address the Executive Director's example of the photovoltaic cells because it demonstrates that Air
Products' reading of subsection (m) is correct. Photovoltaic cells, unlike Air Products’ CCS System, are
not specifically listed in § 11.31(k). Rather, the application for photovoltaic celis was submitted under the
catch-all category B-18, derived from Tex. Tax Code § 11.31(k){18). At the time, TCEQ's regulations
specified that category B-18 for “Regulated Air Pollutant Control Equipment” was defined as “any other
facility, device, or method designed to prevent, capture, abate, or monitor nitrogen oxides, volatile organic
compounds, particulate matter, mercury, carbon monoxide, or any criteria pollutant." The photovoltaic cell
application received a negative use determination, which the Executive Director argues demonstrates that
(k)-listed equipment may receive a negative use determination. However, a close reading of the negative
use determination reveals that there was no indication that the Executive Director made the threshold
finding that photovoltaic cells were (k)-fisted equipment. Specifically, the Executive Director determined in
its negative use determination that photovoltaic cells did not fall under category B-18 as equipment
“designed to prevent, capture, abate, or monitor” the listed pollutants. Rather, the Executive Director
stated that “The installation of photovoltaic panels is used to produce power and does not meet or exceed
an adopted environmental Tule, regulation, or faw" (emphasis added). Thus the negative use
determination was based on the Executive Director's determination that, as power producing equipment,
photovoitaic cells do not fall under a (k)-listed category, and not because photovoltaic cells are deemed
(k)-listed equipment that does not "meet or exceed” an environmental rule or law.

The Executive Director's decision regarding the photovoltaic cells demonstrates that Air Products’ reading
of subsection (m} is correct. Under subsection (m), in the event that TCEQ makes a determination that
equipment on an application falls under a category listed in subsection (k), the Agency shall issue a
positive use determination and comply with the public notice requirements. In the case of the
photovoltaic cells, the Executive Director did not make a determination that the equipment fell under
category B-18, and thus issued a negative use determination. The Executive Director's example thus
does not contradict Air Products’ argument that where equipment falls under a (k)-listed category, that
equipment must receive a positive use determination.

* Office of Public Interest Counsel's Response to Appeal of Use Determination, at p.7.
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Director's interpretation, if (k)-listed equipment does not “meet or exceed” a relevant rule, that
equipment will not receive a positive use determination. However, even though the CCS
System meets or exceeds several rules, as explained herein, subsection (m) requires a positive
use determination for all (k)-listed equipment. Thus, the Executive Director’s current
interpretation of subsection (g-1) requires a confiict between subsections (m) and (g-1).

A basic principle of statutory construction is that a statute must be read as a whole and
interpreted to give effect to every part.” To that end, a more reasonable reading gives effect to
both subsections (m) and (g-1) and eliminates internal conflict created by the Executive
Director's interpretation in its response brief: the phrase “standards and methods” refers to

(i) whether something is a listed item, and (ii) the methodology for calculating the proportion of
equipment used for pollution control, not to the requirement to meet or exceed an adopted
environmental rule or regulation. Under this interpretation, the fact that (k)-listed equipment is
entitled to a positive use determination is separate from the issue of qualifying for the (k)-list or
the appropriate way to calculate the percentage of such equipment used for pollution control.

Not only does this interpretation harmonize subsections (m) and (g-1), but this interpretation
was adopted by TCEQ itself during formal agency rulemaking. When proposing regulations to
implement subsection (g-1), TCEQ made clear in the preamble that the Agency interprets the
“uniformity” requirement of subsection (g-1) to require that all applications for partial use
determinations use the same, uniform Cost Analysis Procedure to calculate the percentage of
the equipment used for pollution control:

“To implement the uniformity requirements in HB 3206 and HB 3544, the proposed
rulemaking would apply the [Cost Analysis Procedure (CAP)] to all partial use
determinations for property that does not meet the fixed use percentage criteria
established by the commission under §17.14(a) of the rules. The proposed rulemaking
would eliminate Tier IV applications... The change to Tier Ill applications for items on the
current Part B of the ECL [i.e., the (k)-listed equipment] that are used partially for
pollution control would change the way that applicants calculate the partial use
percentage. The current provision of allowing applicants to choose their own method for
calculating a use percentage for these properties has resulted in applications for the
same types of property with widely varying calculated use percentages. HB 3206 and
HB 3544 specifically require that the standards and methods established in the rules be
uniformly applied to all applications for determinations, including applications for property
listed in Texas Tax Code, §11.31(k), which is codified as Part B of the ECL in the current
rules. For these partial use items, a Tier lll application with the calculation of actual use
percent would be required in all cases until the commission determines that a specific
item is always used for pollution control at the same use percentage within a certain
category of use.™?

This preamble text makes clear that TCEQ interpreted the “uniformity” requirement in
subsection (g-1) as requiring that all applications for partial use determinations (including
applications for (k)-listed equipment) use the specific Cost Analysis Procedure to calculate the

% Tax. Citizens for a Safe Future & Clean Water, 336 S.W.3d at 628; First Am. Title Ins. Co. v. Combs,
258 S.W.3d 627, 632 (Tex. 2008).

40 35 Tex. Reg. 6255-56 (July 16 2010). TCEQ reiterates these comments in the preamble to the final
rule. 35 Tex. Reg. 10964-65 (Dec. 10, 2010).
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percentage of the equipment used for pollution control. TCEQ's preamble thus contradicts the
Executive Director's assertion in this matter that it interprets subsection (g-1) as imposing a
uniform “meet or exceed” eligibility requirement on (k)-listed equipment. In its rulemaking, the
TCEQ has documented its interpretation of subsection (g-1), and the Executive Director should
not be permitted to offer a re-interpretation of subsection (g-1) in this administrative proceeding
that belies its previous documented interpretation.*' Importantly, an agency’s interpretation
is only eligible for deference when it is contained in formal proceedings such as
rulemaking, not in a court brief.*” Thus the interpretation expressed in the Executive
Director’'s response hrief is not eligible for deference,

Moreover, Air Products’ reading is supported by legisiative history. A House Research
Organization Bill Analysis states that HB 3206 “would allow TCEQ to use a more reasonable
determination formula... The fiscal impact to the state would depend on TCEQ's determination
of the portion of the property that is pollution control and how it would affect school tax
revenues.”® This text demonstrates that the purpose of subsection (g-1) is to require a uniform
method for determining the percentage of equipment used for pollution control, not, as argued
by the Executive Director in this case, to require (k)-listed equipment to “meet or exceed”
adopted environmental regulations.

Finally, the plain language of other parts of the statute support Air Products’ reading that
(k)-listed equipment is not subject to the same eligibility requirements and review process as all
other equipment.

First, subsection (m) requires a positive use determination for (k)-listed equipment
“notwithstanding the other provisions of this section.” The phrase “notwithstanding the other
provisions of this section” clearly distinguishes the process for assessing applications for
(k)-listed equipment and requires a positive use determination for (k)-listed equipment
regardless of any other requirements in section 11.31 based upon the Legislature’s policy
decision that such equipment is per se a “facility, device, or method for control of air, water, or
land pollution” absent rulemaking by the TCEQ that affirmatively removes an item from the
(k)-list after the TCEQ has found that the item does not provide pollution control benefits.*
Additionally, as the Executive Director points out, the Legislature left subsections (k) and (m)
unchanged when adopting (g-1). Thus the Legislature made an express choice not to modify
the mandate in subsection (m) that (k)-listed equipment receive a positive use determination,
“notwithstanding the other provisions” of section 11.31. As-statutes are presumed to be enacted

1 Interestingly, the Executive Director asserted both positions in its response to the recent appeals of the
HRSGs negative use determination, which Commissioners remanded to the Executive Director for further
consideration. TCEQ Executive Director's Response to the Appeals Filed on the Negative Use
Determinations for the Heat Recovery Steam Generator Applications, Docket Nos. 2012-1528-MIS-U
etal

2 Eigss v. State Farm Lloyds, 202 S.W.3d 744, 747-48 (Tex. 2006); TXU Elec. Co. v. Pub. Util. Comm’n
of Tex., 51 S.W.3d 275, 286 (Tex.2001); Tex. Citizens for a Safe Future & Clean Water, 336 S.W.3d at
623.

“* House Research Organization, Bill Analysis, HB 3206 (May 14, 2009), available at
http:/iwww.hro.house.state. tx.us/pdf/ba8 1r/hb3206. pdf#navpanes=0.

4 Tex, Tax Code § 11.31(b), (1), (k).
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by the legislature with complete knowledge of the existing law and with reference to it,** we
must presume that the Legislature was aware of and had no intention of repealing the
subsection (m) mandate that (k)-listed property receive a positive use determination. A statute
must be read as a whole and interpreted to give effect to every part,*® and Air Products’ reading
ensures that subsection (m} is given effect in its entirety.

Second, subsection (m) requires TCEQ to issue a positive use determination for (k)-listed
equipment within 30 days of receiving the necessary information. This expedited review period
further supports Air Products’ reading that (k)-listed equipment is not subject to the same
eligibility requirements or review process as all other equipment. For an Agency’s interpretation
to receive deference, it must be reasonable.*” Here, it would be unreasonable for the
Legislature to require TCEQ to issue a positive use determination within a mere 30 days if the
TCEQ had to undertake the same analysis for (k)-listed equipment as for other equipment
regarding whether the equipment met or exceeded an adopted environmental rule or regulation.
The 30-day deadline makes sense, however, where (a) the Legislature has applied its judgment
that (k)-listed equipment meets the definition of a “facility, device, or method for the contro! of
air, water, or land pollution™® and thus deemed such equipment as meeting or exceeding
adopted environmental rules or regutations, and where (b) the TCEQ is required to make only
two deferminations: (1) whether the equipment is in fact a type of equipment listed under
subsection (k), and (2) the percentage of the equipment used for pollution control.

D. The Executive Director's interpretation as contained in Flowchart B is not
entitled to deference because the Flowchart B is contained in a prior version of
a regulation that the Agency has expressly repealed.

The Executive Director asserts that its interpretation of subsection (k) is entitled to deference
because it was adopted via rulemaking in 2008.* In that version of the regulations, 30 Tex.
Admin. Code § 17.15(b) states that the Part B Decision Flow Chart (*Flow Chart B") shall be
used to determine whether (k)-listed property qualifies as pollution control property. According
to the Executive Director, Flow Chart B makes clear that the Executive Director intended to
subject (k)-listed equipment to the same eligibility requirements as all other use determination
applications, including the “meet or exceed” requirement.

However, there are several reasons why no deference may be extended to the interpretation as
contained in Flow Chart B. S

First, the Flow Chart B has been repealed—in fact, both the rule and draft guidance document
that contained Flow Chart B were superseded long before Air Products submitted its original
application on May 30, 2012. 30 Tex. Admin. Code § 17.15, which included Flowchart B, was

* Acker v. Tex. Water Comnr'n, 790 S.W.2d 299, 301 (Tex. 1990).
* Tex. Citizens for a Safe Future & Clean Water, 336 S.W.3d at 628.

7 Fiess, 202 S.W.3d at 747-48; TXU Elec. Co., 51 S\W.3d at 286; Tex. Gitizens for a Safe Future & Clean
Water, 336 SW.3d at 623,

8 Tex. Tax Code § 11.31(b), (k).
933 Tex. Reg. 932 (Feb, 1, 2008).
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effective only until December 12, 2010.°® When adopting the current version of the rules, TCEQ
stated in the preamble, “The commission repeals § 17.15."*! The Executive Director also cites
to a version of Flow Chart B in draft guidance document No. RG-461, "Property Tax Exemptions
for Pollution Control Property."®> However, the TCEQ has never even finalized guidance
document No. RG-461. Moreover, the current version of draft guidance document No. RG-461
was published in March 2011.%° Texas courts distinguish a version of a statute or regulation not
in effect at the time a claim arises, and have declined to apply a version of a statute in effect
only before a claim arises.® As discussed above, ambiguity does not exist with respect to the
statute at issue in this matter. As a result, Flow Chart B as contained in repealed § 17.15 and
the prior version of draft guidance document No. RG-461 is not applicable to Air Products’
application, and not entitled to deference.

Second, the version of Flow Chart B that appears in the prior version of draft guidance
document No. RG-461 is not owed deference because guidance is not considered a “formal
proceeding” that is owed deference. Deference is only extended to agency interpretations in a

*® The prior version of the regulations was effective until December 12, 2010, but Air Products did not
submit its application until May 30, 2012,

%! 35 Tex. Reg. 10969 (Dec. 10, 2010).

*2 TCEQ, Property Tax Exemptions for Pollution Control Property, Draft Guidelines Document for
Preparation of Use Determination Applications, RG-461, p.7, 22, and 48 (January 2008) (Figure: 30 Tex.
Admin, Code § 17.15(b), Part B Decision Flow Chart).

53 TCEQ, Property-Tax Exemptions for Pollution Control Property (DRAFT), Pub. No. RG-461 (2011),
hitp:/fwww.tceq.texas.gov/assets/public/implementation/tax _telief/rgd461_program_guidelines. pdf.

* Texas courts distinguish the version of a statute in effect at the time a claim arises, and have declined
to apply versions of a statute in effect only before the time the claim being litigated arose. Tex. Health &
Human Servs. Comm'n v. Advocates for Patient Access, Inc., 399 S.W.3d 615, 624-25 (Tex. App. 2013),
Fain v. State, No. 02-10-00412-CR, 2012 WL 752652, at *8 (Tex. App. Mar. 8, 2012), petition for
discretionary review refused (Aug. 22, 2012}, in re V.L.G., No. 03-06-00245-CV, 2007 WL 135974, at*2
(Tex. App. Jan. 19, 2007); Dominguez v. Gilbert, 48 S.W.3d 789, 791 n.1 (Tex. App. 2001); Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.\W.3d 469, 472 n.4 (Tex. App. 1999), In re R.C.T., 294 SW.3d
238, 244 n.2 (Tex. App. 2009); Frank v. Liberty Ins. Corp., 255 S.W.3d 314, 325 n.8 (Tex. App. 2008);
First Am. Title Ins. Co. v. Combs, 258 S.W.3d 627, 631 (Tex. 2008); City of Waco v. Tex. Comm'n on
Envil. Quality, 346 S.W.3d 781, 811-12 (Tex. App. 2011) (rev'd on other grounds, No. 11-0729, 2013 WL
4493018 (Tex. Aug. 23, 2013)}).

Moreover, the Supreme Court of Texas has held that prior versions of an agency regulation are
considered extrinsic evidence and may only be considered if ambiguity exists. Fiess v. State Farm
Lloyds, 202 S.W.3d 744, 747 (Tex. 2006). In this case, the Supreme Court of Texas considered an
insurance policy as prescribed by the Texas Department of Insurance. The Court applied principles of
statutory interpretation to assess the Agency's interpretation of the policy. The dissent argued that the
current policy was ambiguous, primarily by construing the preceding version of the policy, on the basis
that no change was intended when the current version was adopted. The majority rejected this
reasoning, finding that evidence of prior policies is exirinsic evidence, and thus inadmissible unless the
current palicy is ambiguous. The Court relied on the principles set forth in Fiess to establish conditions
on the “serious consideration” test for deference to agency interpretation. R.R. Comm'n of Tex. v. Tex.
Citizens for a Safe Future & Clean Water, 336 S.W.3d 619, 623 (Tex. 2011}, reh'g denied (May 27, 2011).
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formal opinion adopted after formal proceedings.’® Importantly, formal proceedings do not
include policy statements, agency manuals, or enforcement guidelines.”® Thus the draft
guidance is not a formal proceeding, and Flow Chart B cannot receive deference as Agency
interpretation.

Finally, although the Executive Director’s cites to the version of Flowchart B in a prior version of
draft guidance document No. RG-461, when adopting the current version of the draft guidance
document the TCEQ expressly decided not to retain Flow Chart B in current draft guidance.
In the preamble to the current version of the rules, TCEQ states that Flow Chart B “will not be
retained in guidance.”” Thus, again, Flow Chart B is not owed deference as Agency
interpretation.

E. Air Products’ reading of the statute would not cause absurd results, but rather
would ensure that the Executive Director retains the authority to determine
whether equipment is included on the (k)-list and the percentage of (k)-listed
equipment used for pollution control.

The Executive Director argues that even if Air Products’ reading of the statute is supported by
the statute's plain language, it cannot be adopted because it would lead to absurd results.® As
an example of such absurd results, the Executive Director compares the use of coal drying
equipment (which is listed under subsection (k)) by a power plant and a mining company. Ata
power plant, coal drying equipment reduces moisture in the fuel source, which improves boiler
performance and unit heat rate, and thereby reduces emissions. A mining company uses the
same equipment prior to selling the coal to a power plant.

According to the Executive Director, Air Products’ reading “would prohibit the Executive Director
from distinguishing between these two applicants.” This is a mischaracterization of the proper
reading of the statute. While subsection (m) would require a positive use determination for both
applicants because coal drying equipment is listed under subsection (k), the Executive Director
retains the authority to determine what percentage of the equipment is used for pollution control.
Subsection (m) merely requires that (k)-listed equipment receive a nonzero positive use
determination; it does not require a 100% positive use determination. Subsection (m) thus
ensures that the Executive Director retains the authority to determine the percentage of
equipment used for pollution control, which in the example of the mining company’s coal drying
equipment, probably would be minute. Moreover, as noted above, 30 Tex. Admin. Code

§ 17.17(a) ensures uniformity in partial positive use determinations, by requiring that
applications for partial positive use determinations use the Cost Analysis Procedure to calculate
the percentage of equipment used for pollution control.

Far from causing absurd results, the proper reading of the statute is reasonable and would give
effect to every part of the statute in a cohesive fashion.

5 Fioss, 202 S.W.3d at 747-48; TXU Elec. Co. v. Pub. Util. Comm'n of Tex., 51 S.W.3d 275, 286
(Tex.2001); Tex. Citizens for a Safe Future & Clean Water, 336 S.W.3d at 823.

% Christensen v. Harris Cnty., 529 U.S. 576, 587, 120 S. Ct. 1655, 1662-63, 146 L. Ed. 2d 621 (2000).
%7 35 Tex. Reg. 10969 (Dec. 10, 2010).

% Tex. Dep't of Protective & Regulatory Servs. v. Mega Child Care, Inc., 1456 S.W.3d 170, 177 (Tex.
2004).
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2. The Executive Director’s interpretation that (k)-listed equipment is not entitled to a
positive use determination is arbitrary and capricious under the Texas Administrative
Procedure Act.

As explained above, subsection (m) mandates at least a partial positive use determination for
(k)-listed equipment. Any implication to the contrary contradicts the statutory requirements of
Tex. Tax Code § 11.31. As such, the Executive Director’s interpretation that (k)-listed
equipment is not entitled to at least a partial positive use determination® is an impermissible
misreading of the statute.

To the extent that TCEQ applies this erroneous interpretation to Air Products’ application, such
an interpretation is arbitrary and capricious under the Texas Administrative Procedure Act
(“Texas APA").%® The Texas APA requires a reviewing court to reverse or remand a case in
which substantial rights of the appellant are prejudiced because administrative inferences or
decisions violate a statute, exceed the agency's statutory authority, are arbitrary and capricious,
or are characterized by an abuse of discretion.’’ Texas courts have held that an agency's
decision is considered arbitrary and capricious if it is based on non-statutory criteria.® As
explained above, subsection (m) requires TCEQ to issue a positive use determination for (k)-
listed equipment. By ignoring this mandate, the Executive Director violates a statutory
requirement, considers non-statutory criteria, and exceeds its authority regarding determinations
for (K)-listed equipment. The statute empowers the Executive Director to make two
determinations with respect to (k)-listed equipment: first, whether equipment described in an
application falls under a category of the subsection (k) list, and second, what percentage of the
equipment is used for poliution control.?® The statute does not authorize the Executive Director
to determine whether equipment falling under a category of the subsection (k) list should receive
a positive use determination. An agency possesses only those powers that the legislature
expressly confers upon it and is prohibited from exercising a power contrary to a statute.®

Moreover, enforcing the Executive Director's erroneous interpretation amounts to an abuse of
discretion. An agency abuses its discretion when in making a decision it omits a factor that the

5 TCEQ Executive Director's Response to the Appeals Filed on the Negative Use Determinations for the
Heat Recovery Steam Generator Applications, Docket Nos. 2012-1629-MIS-U et al. “Just because a
piece of equipment is listed in §11.31(k) does not mean that it is automatically entitled to a positive use
determination.” /d. at 3. “Section 11.31(m) requires the Executive Director to distinguish the production
portion of the §11.31(k) listed equipment from the pollution control portion. The Executive Director must
determine the appropriate use determination percentage, which includes 0% if none of the equipment is
used for pollution control.” Id. at 6.

% Tex. Gov't Code §§ 2001.001 et seq.

® 1d. § 2001.174(2).

52 Tax Health Facilities Comm'n v. Charter Med.-Dallas, Inc., 665 S.W.2d 446, 454 (Tex. 1984} (holding
that “Arbitrary and capricious agency action also may be found when an agency improperly bases its
decision on non-statutory criteria™); Pub. Util. Gomm'n of Tex. v. 8. Plains Elec. Co-op., Inc., 635 s.w.2d
954, 957 (Tex. App. 1982) (reiterating that “an agency's conslderation of a non-statutory standard
amounts to arbitrary and capricious action requiring reversal”).

% Tex. Tax Code § 11.31(m).

8 Office of Pub. Util. Counsel v. Tex.-N.M. Power Co., 344 S.W.3d 446, 451 (Tex. App. 2011).
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legislature intended the agency to consider, or reaches a completely unreasonable result after
weighing the relevant factors.®”> As explained above, the plain language of the statute requires a
positive use determination for (k)-listed equipment. If TCEQ wished to adopt a new approach in
evaluating tax relief applications for property listed in subsection (k), the Agency was required to
do s0 via the process for valid rulemaking outlined in the Texas APA.*® Because TCEQ has not
done so, it is bound by the statute as is, which mandates at least a partial positive use
determination for property like the CCS System that is listed in subsection (k).

3. Even if the agency's interpretation is entitled to deference, and (k)-listed equipment
may receive a negative use determination, Air Products’ equipment is entitled to at
least a partial positive use determination because it meets or exceeds a relevant
environmental law, rule, or regulation and it not used wholly for production purposes.

A. Air Products’ CCS System meets or exceeds a law, rule, or regulation adopted
for the prevention, monitoring, control, or reduction of air, water, or land
pollution.

Even if the statutory language of Tex. Tax Code § 11.31 were ambiguous, and the agency’s
interpretation did not conflict with the statutory language, Air Products’ CCS System is
nonetheless entitled to at least a partial positive use determination because it meets or exceeds
“rules or regulations adopted by any environmental protection agency... for the prevention,
monitoring, control, or reduction of air, water, or land pollution.”™ As further explained in Air
Products’ application®® and its Response to Notice of Technical Deficiency,* the CCS System
meets or exceeds the following specific rules.

i.  Air Products’ CCS System exceeds the rule requiring major sources to
implement best available control technology and requirements under
EPA’s Tailoring Rule.

As explained more fully in Air Products’ application materiais™ and its Response to Notice of
Technical Deficiency,”! the EPA adopted its Prevention of Significant Deterioration and Title V
Greenhouse Gas Tailoring Rule on June 3, 2010,”? long before Air Products sought approval to
construct the CCS System and before filing its Use Determination for Pollution Control Property

% City of El Paso v. Pub. Util. Comm'n of Tex., 883 S.W.2d 179, 184 (Tex. 1994).

5 Tex. Gov't Code § 2001.023-.030. "Rule” is defined as “a state agency statement of general
applicability that: (i) implements, interprets, or prescribes law or policy; or (ii) describes the procedure or
practice requirements of a state agency.” Id. § 2001.003(6)(A).

% Tex. Tax Code § 11.31(b); 30 Tex. Admin. Code § 17.4(a).

8 Attached as Exhibit B.

% Attached as Exhibit A.

70 Attached as Exhibit B.

" Attached as Exhibit A.

2 75 Fed. Reg. 31,514 (June 3, 2010).
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Application. As a major source of CO,, on that date Air Products’ Facility became subject to
federal rules regulating CO, as a pollutant. However, the timing of those requirements to Air
Products’ Facility was subject to a phase-in period. More specifically, as adopted 40 C.F.R.
§ 52.21 requires obtaining a Prevention of Significant Deterioration (‘PSD") permit and
implementing the best available control technology ("BACT"), where a major source undergoes
a major modification that causes an emissions increase of at least 75,000 tons per year of
CO,—starting on July 1, 2011, And according to EPA’s guidance on the PSD permitting
requirements, carbon capture and sequestration could be considered as BACT in these
circumstances.” In addition, facilities with Title V permits, like Air Products’ Facility, must
address greenhouse gas requirements when they renew or revise their Title V permits.”

Here, the Facility is a major source of CO, and is currently operating under a Title V permit,
which was last issued in 2011. Title V permits are issued for a maximum of five years, at which
point the permit must be renewed.”® At the time of renewal, a permit will be updated to include
any standards applicable to the facility. The Facility's permit must be renewed in 2015, and the
renewed permit will incorporate all greenhouse gas requirements that became applicable to the
Facility under the Tailoring Rule based on the Facility's major source CO, emissions.”’
Understanding that the Facility will be subject to express obligations regarding its CQO»
emissions at the time of permit renewal, Air Products has already installed the CCS System to
reduce CO,.

According to the Executive Director, Air Products is not at this time subject to 40 C.F.R. §52.21,
and therefore this rule cannot be cited in its application for tax relief. In essence, the Executive
Director penalizes Air Products for exceeding the current mandatory requirements being
phased-in with respect to Air Products’ Facility when it voluntarily installed the CCS System
earlier than it will be required to control CO, emissions. By controlling CO; emissions before the
deadlines being phased-in with respect to Air Products’ Facility, Air Products is currently
exceeding a regulation to which it is subject. Accordingly, a positive use determination for the
CCS System is warranted.

ii.  Air Products’ CCS System meets or exceeds the rule intended to
prevent pollution that causes nuisance conditions.

30 Tex. Admin. Code § 101.4 is intended to prevent pollution occurring throug/h discharges of air
contaminants that cause nuisance conditions. CO, is an air contaminant.’® Here, the CCS
System captures greater than 90 percent of CO, from the process gas stream used in a

40 C.F.R. § 52.21(a)2)iil), (}(3), (b)(49)(v}(b); 75 Fed. Reg. 31,514.

" EPA, PSD and Title V Permitting Guidance for Greenhouse Gases, EPA-457/B-11-001, March 2011,
Appendix H.

5 75 Fed. Reg. 31,514, 34,523.

™ 40 C.F.R. § 70.6(a)}2).

77 75 Fed. Reg. 31,516.

78 CO, is produced by a process that is not natural. Tex. Health & Safety Code § 382.003(2). The U.S.

Supreme Court has held that greenhouse gases (‘GHGs"), including CO,, are pollutants under the federal
Clean Air Act. Massachusetts v. EPA, 127 S.Ct. 1438 (2007).
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hydrogen production facility, thereby preventing nuisance conditions associated with CO, from
arising, as required by 30 Tex. Admin. Code § 101.4.

The Executive Director states in its response brief that § 101.4 is not a sufficient rule for
purposes of the tax relief program because it is “a general prohibition against creating an air
quality nuisance” that “does not compel the use, construction, acquisition, or installation of
pollution control equipment, nor does it explicitly limit CO, emissions.” However, the Executive
Director mischaracterizes the statutory requirements and its own regulations.

The statute and the rule require merely that the cited rules or regulations have been “adopted ...
for the prevention, monitoring, control, or reduction of air, water, or land pollution.””® There is no
requirement that the cited rule compel the installation of specific equipment. As we explained in
our Response to Notice of Technical Deficiency,” even the TCEQ Commissioners have agreed
that the cited rule “doesn’t have to specifically name a piece of equipment.”

Additionally, there is no requirement that the cited rule explicitly limit a certain contaminant. The
fact that a qualifying rule can be for the purpose of “monitoring” pollution illustrates the
incorrectness of the Executive Director's assertion that the rule must “limit" a contaminant. A
“monitoring" rule would not impose a limit on a particular contaminant, but merely require
measurement of a contaminant.

Thus the cited rule is sufficient, and the installation and use of the CCS System meets or
exceeds this regulation.

iii.  Air Products’ CCS System meets additional environmental rules for the
prevention, monitoring, control, or reduction of air, water, or land
pollution.

As explained more fully in Air Products’ application® and Response to Notice of Technical
Deficiency,® the CCS System meets or exceeds the following additional rules:

e 30 Tex. Admin. Code § 335.471 et seq. requires preparation of pollution
prevention plans that identify source reduction and waste minimization
projects to be undertaken.®

» 40 CF.R. § 51.166 requires that State Implementation Plans include
measures to prevent significant deterioration of air quality, including the PSD
permitting and BACT requirements outlined above.*

™ Tex. Tax Code § 11.31(b); 30 Tex. Admin. Code § 17.4(a).

® Attached as Exhibit A.

81 Attached as Exhibit B.

¥ Attached as Exhibit A.

% 30 Tex. Admin. Code § 335.474(1)(B)-(C).

% 40 C.F.R. § 51.166(a), (j).
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o 30 Tex. Admin. Code § 116.115(b) requires that a permit holder comply with
the permit's conditions, including the maximum emission rates for
contaminants.

B. Air Products’ CCS System Is not required to meet or exceed a rule that
requires the installation of a CCS System or any other pollution control
equipment.

In its response brief, the Executive Director states that the purpose of Tex. Tax Code § 11.31is
to “provide tax relief to businesses that are compelled by law to install or acquire pollution
control equipment,” citing to a 1996 opinion of the Texas Atiorney General. However, the text of
the statute merely requires that the cited rule have been "adopted ... for the prevention,
monitoring, control, or reduction of air, water, or land pollution.”®® And as explained fully in our
Response to Notice of Technical Deficiency, the TCEQ Commissioners have confirmed in the
HRSG proceedings that the cited rule or regulation need not require a specific type of pollution
control property, nor set forth a specific method by which the equipment must control pollution.*”

The Executive Director offers an example supporting Air Products’ position that the cited rule
need not specifically require the installation of certain (k)-listed equipment in order for that
equipment to be eligible for a positive use determination. Specifically, the Executive Director
contrasts the use of coal drying equipment by a power plant and a mining company. The
Executive Director implies that the use of such equipment at a power plant would receive a
positive use determination, because the equipment reduces moisture in the fuel source, which
improves boiler performance and unit heat rate, and thereby reduces emissions. However, we
are not aware of any regulations that specifically require the installation of coal drying
equipment at a power plant. Nonetheless, the Executive Director appears to conclude that the
use of such equipment at a power plant is eligible for tax relief because it can help a power plant
comply with requirements related to emissions reduction. Thus, with such an admission, and
without the existence of a rule or regulation requiring the use of coal drying equipment at a
power plant, the Executive Director’s cited example actually serves to support Air Products’
argument that Air Products is not required to cite a rule that specifically requires the installation
of the CCS System to qualify for a positive use determination.

C. The fact that Air Products’ CCS has some production value does not disqualify
the equipment from a positive use determination for the portion of the
equipment used for pollution control.

The Executive Director seems to suggest that pollution control equipment that also generates
revenue is not eligible for tax relief. Specifically, the Executive Director cites to the 1996 opinion
of the Texas Attorney General, which states that Tex. Tax Code § 11.31 is intended to provide
tax relief to businesses compelled by law to install or acquire pollution control equipment "which
generates no revenue for such businesses.” The proposition that pollution control equipment

% Tex, Tax Code § 11.31(b); 30 Tex. Admin. Code § 17.4(a).
% Attached as Exhibit A.

57 TCEQ Commissioners Agenda Meeting, Use Determination Appeals, Docket Nos. 2012-1529-MIS-U
et al. (Dec. b, 2012).
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that also generates revenue is not eligible for tax relief is refuted by the statute, TCEQ'’s own
regulations, and a subsequent opinion of the Texas Attorney General.

The statute states that tax relief is available to “all or part” of property used for pollution
control,®® and requires an applicant to identify “the proportion of the installation that is pollution
control property.”® Similarly, 30 Tex. Admin. Code § 17.17 sets forth a process for calculating
the percentage of pollution control property used for pollution control, as opposed to the
percentage used for production purposes. Finally, in a 2001 opinion, the Texas Attorney
General states that “property that serves both a production and a pollution-reduction purpose, is
not entitled to a tax exemption on the total value of the property [but} may receive only a partial
tax exemption.”® The statute “clearly extends” to equipment “that is used to make a product
and by its design limits poliution,” and the statute offers tax relief to equipment "wholly used to
control poliution” as well as equipment “used only partly to control pollution.”

Clearly pollution control equipment that generates limited revenue (like the CCS Systemy is still
eligible for tax relief for the percentage of the equipment used for pollution control. Air Products’
application has followed TCEQ procedures in calculating the proportion of the CCS System
used for pollution control purposes.

D. Air Products’ CCS System is not used wholly for production purposes.

As explained above, where equipment serves both a production and pollution-reducing purpose,
the equipment may receive tax relief only for the percentage of the equipment used for pollution
control. Thus if the entirety of the equipment is used for production purposes, then the
equipment may not be entitled to any tax relief.

Here, however, the CCS System is not used wholly for production purposes. In our Response
to Notice of Technical Deficiency,® Air Products clarified that the CCS System is not used 100%
for pollution contro! and does generate a marketable product. Air Products estimated the capital
cost of the CCS System at $238,672,000. Out of an estimated capital cost of nearly $240
million, Air Products expects that the Net Present Value Marketable Product is less than $40
million (less than one-sixth of the capital cost). Because the value of the marketable product is
so small compared to the capital cost for the CCS System, Air Products is undertaking the
installation of the equipment with the help of a financial assistance grant from the Department of
Energy. After applying the Cost Analysis Procedure required under TCEQ rules, Air Products
determined that 84.3% of the capital cost (or $201,200,000) would be eligible for tax relief.

The Chief Appraiser of the Jefferson County Appraisal District states in its response brief that
the CCS System is not entitied to a positive use determination because after capturing CO, from
the Facility, the equipment will be used in enhanced oil production efforts. The Chief Appraiser

% Tax. Tax Code § 11.31(a).
% 1d. § 11.31(c).

% Attorney General of Texas John Coryn, Opinion No. JC-0372 Re: Whether certain types of property at
new facilities qualify for a tax exemption as pollution-control property under section 11.31 of the Tax Code
(RQ-330-JC), available at
https://www.0ag.state.tx.us/opinionsfopinions/49cornyn/op/2001/htm/jc0372.htm.

91 Attached as Exhibit A.
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appears to imply that because the captured CO, will be used in enhanced oil production, the
CCS System is used solely for production and is not at all used for pollution control. However,
the Chief Appraiser ignores Air Products’ estimate that less than one-sixth of the capital cost of
the equipment is attributable to the value of marketable product, meaning that the vast majority
of the equipment is used for pollution control.

Again, the Executive Director's example regarding coal drying equipment (which is listed under
subsection (K)} is instructive in our case. The Executive Director states that coal drying
equipment is not eligible for a positive use determination if used by a mining company to reduce
moisture of coal that is then sold to a power plant. Under such circumstances, the equipment is
used entirely for production purposes, and under the Executive Director’s interpretation of the
statute is not eligible for a positive use determination. In contrast, the Executive Director implies
that this same equipment would be eligible for a positive use determination if used by a power
plant because it reduces moisture in the fuel source, which improves boiler performance and
unit heat rate and thereby reduces emissions. When used at a power plant, the primary
purpose of such equipment is pollution control.

Even if we were to accept the Executive Director’s flawed interpretation of the statute, Air
Products’ CCS System is still eligible for a positive use determination because it is not used
entirely for production purposes. The use of the CCS System at the Facility is akin to the use of
coal drying equipment at a power plant, not a mining company. Thus the CCS System must
receive at least a partial positive use determination for the percentage of the equipment used for
pollution control.

Conclusion

In sum, Air Products’ equipment is entitled to at least a partial positive use determination under
Tex. Tax Code § 11.31 because it is a type of equipment listed under subsection 11.31(k), and
under subsection (m) TCEQ “shall" issue a positive use determination for (k)-listed equipment
“nowithstanding the other provisions" of section 11.31. TCEQ's interpretation to the contrary is
not entitled to deference because the statutory language is not ambiguous, the agency’s
interpretation is unreasonable and contradicts the plain language of the statute, and the
agency’s interpretation does not appear in a formal opinion adopted after formal proceedings.
Accordingly, under applicable sections of the Texas Government Code, and applicable case
law, the TCEQ’s Negative Use Determination with respect to the CCS System is arbitrary and
capricious and an abuse of discretion.

As explained above, the statutory language is unambiguous on its face. The Executive Director
does not allege that any word or phrase in Tex. Tax Code § 11.31 is ambiguous on its face
because, for example, it has more than one plain meaning, it is not defined in the statute, it is a
term of art in a particular trade, or that agency expertise is required to interpret the text. Rather,
in order to support its interpretation, the Executive Director interprets ambiguity into the statute
with respect to how various sections of the statute relate to one another, where no ambiguity
exists; by such action, the Executive Director creates an internal conflict within the statute.
Because the Executive Director's interpretation impermissibly creates ambiguity and internal
conflict in the statute, and contradicts the statute's piain language, it is unreasonable and thus
not entitled to deference. The proper reading of the statute honors the subsection {(m) mandate
to issue a positive use determination for (k)-listed equipment and ensures that the entirety of
section 11.31 is given effect.
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Although extrinsic aids may not be used to interpret unambiguous statutory text, the Executive
Director cites to several extrinsic documents to support its erroneous interpretation. The
Executive Director cites to a prior version of the regulations, which is not owed deference
because TCEQ repealed the relevant language and expressly declined to retain it in guidance.
The Executive Director also cites to draft guidance that has been superseded, letters from
legislators submitted after section (k) was adopted and that raise concerns not posed by the
CCS System, and a prior negative use determination for a different type of equipment that does
not fall on the (k)-list. None of these documents constitute formal agency opinions adopted after
formal proceedings, an additional reason why the Executive Director's interpretation is not owed
deference. Moreover, these aids constitute non-statutory criteria upon which the Executive
Director is basing its decision.

Consequently, the Executive Director’s interpretation, as applied to Air Products, is arbitrary and
capricious and constitutes an abuse of discretion under the Texas APA and applicable case law.
The Executive Director is bound by statute to issue at least a partial positive use determination
for property like the CCS System that is listed in subsection (k).

Alternatively, even if we accept the Executive Director’s unreasonable interpretation that
(k)-listed equipment must meet or exceed a relevant environmental rule, Air Products’ CCS
System would nonetheless quality for at least a partial positive use determination. As explained
above, the CCS System meets or exceeds multiple relevant rules and is not used solely for
production purposes. in fact, the production value of the CCS System amounts to less than
one-sixth of the capital cost of its installation. Per the unambiguous statutory requirements, the
CCS System must receive at least a partial positive use determination.
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FOR THESE REASONS, Appellant respectfully requests that the Commission grant Air
Products’ appeal and overturn the Executive Director's negative use determination for the CCS
System.

Respectfully Submitted,

LOCKE LORD LLP

State Bar No. 09590250
600 Travis, 2800 JP Morgan Chase Tower
Houston, Texas 77002
Telephone: (713) 238-3709
Facsimile: (713) 223-3717
e-mail: jhigdon@lockelord.com

Gerald J. Pels
State Bar No. 15732885
600 Travis, 2800 JP Morgan Chase Tower
Houston, Texas 77002
Telephone: (713) 226-1402
Facsimile: (713) 229-2513
e-mail: gpels@lockelord.com
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Exhibit A

Air Products' Response to Notice of Technical Deficiency
(March 25, 2013)



L O C]_(_e R e Ton L 20600 JPMorgun Chase Tower, 600 Travia

Houston, TX 77002

- Ui Telephons: 713-228-1200
. Fax: 713-223-3717
O r \_‘.ww.lockelord.nom

Atlorneys & Counselors Gerald J. Pels
: Direst Telsphone: 713-226-1402

Dirgct Fax. 713-220-2613
apels@lovkalord.com

March 25, 2013.

-Texas Commlsslon on Environmental Quallty

Tax Rellef for Pollution Control Property Program
MC-110

P.0. Box 13087

Austin, Texas 78711-3087

Re:  Response to Notice of Technical Deficiency
Air Products, LLG
Air Products Port Arthur Plant
1801 South Gulfway Drive Gats 37
Port Arthur {(Jefferson County)
Regulated Entity Number: RN101941284
Customer Refarence Number: CNG02299257
Applicetion Number; 16632

Dear Mr. Goodin:

On bahalf of Alr Products and Chemicals, Inc. (“Air Products"), we are responding to the Toxas
GCommission on Environmental Quality’s ("TCEQ") Notice of Technlcal Deficiency dated
January 24, 2013, Air Products submitted an Applicailon for Use Determination on May 31,
2012, for equipment associated with carbon dloxide (*CO,"). capture, transportaiion, and
sequestration monitoring and verificatlon equipment installed In connection wlth the company’s
hydrogen production fagility at 1801 South Guifway Drive, Port Arthur, Texas (the “Facllity”} and
at the West Hastings oll field in which the CO, will be used for enhanced oll recovery (such
capture, transportation, and sequestration monitoring and verification equipment  belng
collectively referred to as the "GCS8 Syster”).

We respond to your points In the order they are set forth in your Notice,

lssue 1: The rule gitations provided do not requlire the collection and sequestration of
CO,. In order to be eliglble for a posltive use determination the property must have heen
placed In service in order to meet or oxceed an adopted environmental rule. Specliically,
40 CFR §61.166 requires States to inventory emission sources located on nontribal
lands and report this Informatlon to EPA; it does not place any requilrements on the
Applicant or jts Facllity. 40 CFR § 52.21 does not apply since the Facillty does nof have a
Prevention of Significant Daterioration (PSD) permit, 30 TAC § 118.116(h) does not apply
hecause the Facllity's Alr Quality Permlt (Nos. 39693 and N63) does not contaln a

Allanta, Austin, Chicago, Dallas, Hong Keng, Houston, London, Les Angelas, New Orleans, New York, Bacramento, $an Franeiseo, Washlngton DC
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Mr. Chance Goodin
March 25, 2013
Page 2 .-

Maximum AHowable Emission Rate for the controf of COs; 30 TAC § 335.471 contains-
definiflons for. Chapter 335 and does not place any requirements on the Applicant or lis
Faclilty.” 30 TAC §-336.475 requires the development of a Pollution Prevention Plan and
the renewal of the plan evory five years, This provision does not Impose source
reduction or waste ininimlzation reguirements, hor does It compel the use or installation
of a certain téchnology, aquipment, or process. 30 TAC § 101.4 gonerally . prohiblts
nuisance conditions, and does not reguire the control of GO,.- The ¢lted permits by rule.
of 30° TAC §§ 106.261, 106.183, 108,371, and _106.4?_8__{10' not require confrol’ of CO,
Emlssion limitations assoclated with permits by rule are stated In § 1086.104(a}(4}, and
CO, is expressly excluded as a substance with an énilssloil limitation, Pleasg clte to.a
federal, state, or local environmental law, rule, of regulation being met or exceeded by

the use, construction, acqulsition, or installation of _the"'sub]ed'tf.'property."‘Aléb”, per the
appllcation Instructions, “The application must describe how the property/gguipment
meets or exceeds a ruls, regulation, or statutory provision that has been adopted by a
federal regulatory agency, the State of Texas, or a political subdivision ¢f Texas.” Please
comply with this requirement. '

Response:

A. The GCS System Js Entitled to at Least a partial Positive Use Detormination,
Bocause it Is a Type of Equipment Listed in Subsection 11.31{k) of the Texas Tax
Code - . . AN

As a threshold matter, the TCEQ has not addressed Alr Products’ assertion that its CCS System
must recelve at least a partial positive use determination because I Is a type of squipment listed
In subsection 11.31(k) of the Texas. Tax Code.! Subsection (k) sets forth a list of property "for
the control of alr, water, -of land poliution.” Per subssction (m), when TCEQ receives d tax relief
application for property llsted In subsection (K), thé Executive Director "shall determine’ that the
propeity “is used wholly or partly" for pailution control (emphasis added). Thus, by the &xpress
language of the Tax Code, such equlpmaent must quelify at least in part for @ positive case
determinatlon, - - - C T o

Alihdughfit .Is:ndt clear on what basis.the TCEQ soeks fo eVadé' the cle'_ar mandaté of sections
11,314k} and (m}), the 'TC_E_Q previotisly h_a_w “taken ,_’(ha' pos_ltlon that :no,t;:'\z_ltltn;standlng the

1 gubsection (k) Includes property used "wholly or partly” to capture GO, from an anihropogens source in
this state that Is deologically soquesterad In this state—if the U.S. Environmental Protectlon Agency
{("EPA") adopts a final rue or regulation regulating ‘CO. as. a pollutant. As explalned In Alr Products’
applicationi, EPA has adopted such a final rute or regulation reguiating CO as & pollutant pursuant to its
Light Duty Vehlcle Rule, the GHG requirements that begame effective January 2, 2011, Ses, 76 Fed.

Reg, 26,324 (May 7, 2010). - Moreover, pursuant to EPA's Talloring Ryle, effective ‘August 2, 2010, .

GHGs, Including TO,, became regulated pollutants at major statlonary, sources ds éarly ag’ January 2, '

2011. 75 Fed. Reg. 31,614 (June 3, 201 0}, Permitting of emisslons assoclatéd with the CCS Sysiem

commenced In April 2011, after the effactivé dete of EPA's adoption oFeach of these final rules regulating
CO, as a poliutant. See’Standard Parrit Reglstration Number 96849, and Permit by Rule Reglstration
Number 95692, and the applivations tharefor, dated Aprl 7, 2011, and April 21,2011, respectively.
Through & stralghtforward application of the statutory languagé, the CCS ‘System quallfles for the
poliution control property tax exemption. ’ - ‘ -
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requirement placed upon.the Agency under subsection (m), property listed In subsection (k)
could ba found to have zero percent pollution control use.” Essentially, the Executive Director
has interpreted property “used wholly or partly ... for the control of ... poliilon” to include
property that is not at all used for pollutlon control. To the extent that TCEQ applles such an
inlerpretation to Alr Products' application, such interpretation Is an impermissible misreading of
the statute, and is arbitrary and capricious under the Texas Adminisirative Procedure Act
(“Fexas APA").?

Firat, the plaln meaning of the term “partly” does not include "not at all.” As the Altorney
Ganeral observed in a 2001 opfnlon on the tax relief program, section 11.31 Is “broadly written,"
and “its plaln meaning Is clear. It embraces any property ... ‘that Is used wholly or partly as a
facllity, device, or method for the controf of air, water, or land pollution,” The oplnlon goes on to
“state that "the term ‘wholly' clearly refers to property that is used only for pollutlon control,” whila
the term "partly" “embraces property that has only some poliution-control use.” The Attorney
General noted that Merrlam Weabster's Colleglate Dictionary deflnes “partly” to mean "in some
measure or degree.™ Thus, by Its plain meaning, the term "partly” cannot mean "not at all.”

A raview of other parts of ihe statute that use the term, “wholly or partly,” definitively establishes
the Interpretation's validity, According to principles of statutory construction, a term used more
than once In a statute shouid generally be given the same meaning throughout the entire
statute.® Looking at the -other parts of the statute, Interpreting “partly” to mean *not at all” would
yield absurd results. For example:

« Subsection (a) provides that a person Is entlifed to a lax exemption for property used
“wholly or partly" for pollution contrel. Under TCEQ's interpretation, property not used at
afl for pollution control would be eliglble for an exemption. That Is if "partly” can be
construed to mean "not at all,” then a tax exemptlon could exist for property used “wholly
or [not at all)” for pollution control. Obviously, that cannot be the leglslature’s intent.

« In subsection (k), the lst of properly used for pollution control Includes property used
“wholly or partly” to capture CO, from an anthropogenic source In this state that ls

2 TCEQ Executive Director's Response to the Appeals Fllad on the Negatlve Use Determinations for the
Heat Recovery Steam Generator Applicallons, Dockat Nos, 2012-1629-MIS-U et al. (‘Executlve
Direcior's Response”). "Just because a plece of equipment ls fisted in §11.31(k) does not mean that It
ls aufomatically enflied to a posflive use determlnation.” /d. at 3. "Section 11,31(m) requires the
Executive Director to dlsfinguish the production portion of the §11.31(k) Histed equipmeni from the
poliution contro! portion. The Executive Direstor must determine the appropriate use delerminatian
percentage, which includes 0% If none of the equipment Is used for poliution conlrol,” Jd. at 6.

3 Tex, Gov't Code §§ 2001.001 et seq.

* Attorney General of Texas John Goryn, Opinlon No, JC-0372 Re: Whether certain types of property at
new facllities quallfy for a tax exemption as poflution-contro! property under section 11.31 of the Tax-Cade
(RQ-330-JC), avaltable at )

hitps /Awww.oaq,state, ix us/oplnlonsfopinlonsf49cornyniop/2 001/ntmfc0372.htm.

%4 term appearing In several places in a statutory text is genetally read the seme way each time It
appears.” Ralzlaf v. US., 510 1.8, 135, 143 (1804).
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geologically - sequestered i this state® ~ Under TCEQ's Interpretalion, [f appiied

conslstently, propefty not used af ail for _cap,t_ufihngOz'_w{juid be eligible for tho tax

exemption. Fuither, If “wholly, or-partly’ may be read to mean "nothing at ali,” then the

stature Gould be read to allow a 1ax exemption for. propérty riot capturing any CO; at all.
* Agaln, these are absurd results. - - ' B "

+  Subsection () requires a "person seoking an exempiion” to provide the local appraiser
with @ copy of the, Executive -Director's. letter. “determining that the [property] is used .
whally or partly as pollution control property.” Under TCEQ's interpratation, property nof

used at alf for_poflution conirol could be. the "subject of the Execillive Diréctor's letter,
Obviously, there is ‘no need for-an appralser fo receive a lgtter Indlcating’ no tak
. exemption is applicable. L : S

TCEQ guldance démonstrates that the Agency ltsélf interprets “wholly .or. paitly! to mean "In
some meastire or degree” as opposed to.“not al afl.” - According to the guidance, to obtaln tax
rellef an applicant must obtaln “a determinallon that the property/aquipment is used for pollution
control’ {which ingludes ‘the pergentage of propetiy/equipment, use that pertains.to poljution
control’), then ubmit this use determinatlon to the local appralsal district “to obtairi the property
tax exemption.”” “TCEQ guldance thus agsumes thaf the Exeoutive Director's determination that
the property is used *wholly or paitly’ for pollytion control Is the same s "a determinatlon that
the propery/equipment Is used for potitition conitrol’ (6mphasls added), - T

Other parts_of the . statute _ deronstrate, I
subsection (K} be prestmed to have at least 5o
afflrmatively. states. that the Ifsted property. 5. "for. the.

he leglslature's Intent thai property listed In

some poliution cantrol benefits, Subsaction (k)

Ir ates pre 5. the_ Gontrol of alr, water, or land poliution.”
Moreover, the TCEQ wiay only: refnove property from thé list.In subsection (k) I It finds

“compeiling evidenge.ta support the conclusion hat ihe Item does not provide.pollution control
benefits.” Nacegsarlly, this means that the legiélatiire determined that all property llsted in
subsgction (k) provides, some poliuflon control benefits, _Accordingly, with regard to property
listed In subsection (k), the Executive Director is charged with résponsibliity to determine “how

much’ such property is used for pollutlon controls, ' Le. Is it used wholly of lust in part. But for
property not so listed, he must determine “If' it Is used “whoily or partly” for poliutlon conirol,*

No'terltl_;'a'; j\_f;r}ijleiépp]i'darﬁs Qanér;é'ii_-ly' m:usti_lde_fjﬁfy_' e fe—r_‘ﬁ'\gi"rgnrﬁéntal benefifs of the Installation of
pollution” control property in-order to obtalh tax rellef;.the. Executive Director must determine
“that” property listed in subsection (k) is used “wholly or partly” for pollution control regardiess of

% Tex. Tax Code § 11.31(K)(16).

7 TGEQ, Property-Tax Exempfions for Pollution Centrol Property 4 , avallable at :
hittp: fwwiv.tca g texas. govfassets/public/implerientation/tax rellef/ra481_program_guldelines.pdf.

8 Tex, Tax Code § 11.31(k).
®1d. § 11.31().

10, § 11.31(m),

Y id, § 11.31(3).
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whether the appllcant submits Informalion on environmental benefits.'® This demonstrates the
legislature’s assumption that property listed [n subsection (k) has environmental benefits and,
thus, pollutlon contro} benefits.”® A "zero” benefit determination Is not contemplated or even
autharized by the Tax Code,

Thus the statute clearly requires at least a partlal positive use determination for property
listed under subsection (k), including the GCS Sysfem. Any lnterPretaﬂon to the contrary
impermissibly ignores the teglslature's will in violation of the Texas APA™ and Is an arbltrary and
capriclous. abuse of Agency discretion.’® If the TCEQ wished to adopt a new approach In
evaluating tax relief applications for property listed In subsection {k), the Agency was required 1o
do so vla the process for valid rulemaking outlined in the Texas APA.'® Because TCEQ has not
done so, It is bound by the statute as Is, which mandates at least a partial positive use
determination for property like the CCS System that Is listed In subsection (k).

B, The CCS Sysfem Must Meet or Exceed a Rule or Regulation Adopted for the
Prevention, Monitoring, Control, or Reduction of Pollutlon—not a Rule or
Regulatlon that Roquires Collection and Sequostration of CO;

TCEQ states that the rules cited in Air Products’ application "do not require the collection and
sequestration of CO," This, however, is not the appropriate standard. Air Products’ CCS
System must simply "meet or exceed rutes or regulatlons adopled ... for the prevention,
monitoring, conirol, or reduction of air, water, or land pollution."’” At the December 5 TCEQ
Commissloners Agenda Mesting,” when faced with similar arguments from the Executive
Director, the Commissioners confirmed that the clted rule or regulation need not require a
specific type of pellutlon contro] property, nor set forth a speclfic method by which the
equipment must control poliution,®

At the Agenda Mestling, the Commissioners consldered the applications for tax relief for -

HRSGs, and the Executive Director's decislon denying the requested rellef.”® In his declslon,
the Executive Director argued that HRSGs are not eliglble for tax relief because no applicants

" 1d. §§ 11.31(c, m}. In this Instance, however, no question reasonably exlsts that the CCS System, by
reduclng CO; emlissiens, does not provide envirenmental benefits.

3 TGEQ defines “environmental bensfit’ as synonymous with “pollution control” 30 TAC §17.2(4)
¥ Tex, Gov't Code § 2001,174(2)(A).
'8 1d. § 2001,174(2)(F),

" 1d. §§ 2004.023-.030, “Rule” Is defined as "a state agency statement of general applicabllity that;
(iy Implements, Interprets, or prescribes law or policy; or (Il) describes the procedure or practice
requirements of a stale agancy.” Id, § 2001.003(6)(A).

" Tex. Tax Code § 11.31(b); 30 TAC § 17.4(a).

¥ TGEQ Commissioners Agenda Meeting, Use Determinallon Appaals, Dockat Nos, 2012-1629-MIS-U et
al. {(December 6, 2012) ("“TCEQ Commissioners Meeting”),

12 1,
2 The HRSGs and Alr Products' CCS Systems are simllarly siuated because both are listed under
subsecllon (k). See afso note 1.
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had cited a “fule that requires. the Installation of the HRSG," nor. a "generally applicable
effiéiency $tandard.that colld only be met by irstallation of a HRSG,”' ‘Although less relovant
to Air Products’ application, the Executive Director also argued that HRSGs did not remove
poliutants, but rather avoided emissions through increased gfficisncy, and that the Executive
Director had “never recognized emlssions avoldarice as poliution confrol."

The Commissloners Tejacted both of these argliments: First, the Commissioners addressed
whether the clted “rule or regulation” must reulre the installation of the specific piece of
equiprrient for whlch an applicant s seeking fax rellef. Chalrman Bryan W. Shaw stated that,
historically, the” Commigsioners had not Tequited ihat the Bpecific type’ of equipment be
mandated by e cited ruls, Rather, the Commissioners had requlred, In ‘accordance with the

statite, that the equlpmént “meet or, exceed a standard.”” Thé Chairman eniphasized that this’

flexible approach Incentivizes new conirol measures: “faster, more efficlent ways of getting the
environmental results ... while malntalning cost;effectiveness.”. Even the Executive Dirsctor’s

staff member, Dan Long, agiesd, -stating that the cited rule "dossn't have to directly ‘say, which
place of squipment” must be used. . Thus the clted rule or regulaiion need ot require a speclfic
type of pollution control property. oo T ' C

Second, the Commissioners considered whether the cited "rule or regitlation” must set.forth a
speclfic methied by which the equipment must ¢ontrof pollution. - According to Chairman Shaw,
TCEQ drafted the regulations to "gncourage,and Incentivize Jeast-cost compliance,” In erder to
comply with the will of the legistature. He noted that it Is not the Intent of the Commissioners nor

the Exectitive Director to “disincentivize energy efficlency or new, more_efficient approaches.”
Rather, the statute “allows applicants’ to *find ways to achleve standards and  achleve
environmental protections In ‘the most cost effective way,” Commissloner Carlos Rubensteln
agréeed that the leglslature Intended for the requirements to be flexible, In ordér to Incentlvize
Innovative ways to reduce pollution. With respect to the HR8Gs, he pointed out that one should
not be required to “forego energy efficiency, and then on the back end ... put something back in,
a sorubber or something on the back -enid, to produce the same,goal.” Commissloner Baker
agreed, noting that it would not be appropriate to discount the fact that increased efflciency
leads to emlsslon avoldance. As the Chalrman observed, this flexibllity acknowledges that a
strong economy I8 required to éncourdge further invesiment in “environmental protections.
These comments prove that the cited rule or regulation need nol set forih a speciflc method by
which the equipment must coritrol poliution.” L -
Here Ar Products’ CCS System collects and sequesters CO,, but as the TCEQ Commlssioners
have agreed in principle, the System need not mest or exceed a rule that requires removal of
CQ, throtigh collectiori and sequestration. Rathor, the CCS System .must- merely meet or
exceed a rule "adopled ... for the prevention, moritoring, control, or reduction of air, water, or
land pollutlon.”® And as explained in the next sectlon, Air Products has Identifled such rules In
its application,

o2

# Executlve Director's Response at 11.
2 14, a8, - :
% Tex. Tax Code § 11.31(b); 30 TAC § 17.4(a).
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C. The CCS System Meets or Exceeds Rules or Regulations for the Prevention,
Monftoring, Control, or Reductlon of Poilution

According to the TCEQ, Alr Products’ CCS System doaes not "meet or exceed” the following
rules or regulations cited in Its application. As explained fully In Alr Products' application, the
CCS System does mest or exceed these rules. Below wa provide a brief overview of these
rules and specifically address TCEQ's claims in the Notice of Deflclency.

+ 40 CFR § 62.21 does not:apply since the Faclilty does not have a Prevention of
Signiflcant Deterioration (PSD) permit,

40 CFR § £2.21 requires obtaining a PSD permlt and implementing the bast avallable control
technology (“BACT"), where a major source undsrgoes a major modification that causes an
emlssions Increase of at least 75,000 tons per year of CO,—starting on July 1, 2011.** And
according to the U.S, Environmental Protection Agency's (*EPA") guidance on the PSD
permitting requirements, carbon capture and sequestration could be consldered as BACT In
these circumstances.®

Here, the Facility Is a major sourca of CQ,, and the modifications associated with installing the
CCS Systern would have caused an Increase In CO; emlisslons greater than 100,000 tons per
year (without conslderation of the capture controls). Thus the facility would have been required
to.comply with the PSD permitting and BACT requirements as of July 1, 2011, The only reasen
Air Products was not required to obtaln a PSD permit and Implemeni BACT Is becauss it sought
authorization to make the modifications thres months before July 1. As a resulf, Air Products
agreed to Install CO, control technology hefore it was requlred to Implement BACT under fhe
regulations. The Instalfation and use of the CCS System thus exceeds these regulfations,
because Air Products voluntarily Implemented measures to capture and secjuester CO; before It
was required to do so,

+ 40 CFR §51.166 roquires States fo Inventory emission sources located on
nontribal lands and report this Information to EPA; it does not place any
requirements on the Appllcant or its Fagcility.

40 CFR § 51.166 requires that State Implementation Plans include measures fo prevent
significant deterloration of alr quallty, including the PSD permitting and BACT reguirements
outlinad above,” This federal regulation Imposes requirements on the state Plans, which are
enforceable at the state level. Thus the Faclllty is subject to this regulalion, and as explalned
ahove, the Instellation and use of the CCS System exceeds these rogulations.

% 40 GFR §§ 62.21(2)(2)(16), 52.210)(3), 52.21(b)(40)(v)(b); 76 Fed. Reg. 31,614 (June 3, 2010).

% gpA, PSD and Title V Permitting Guldance for Greenhouse Gases, EPA-457/8-11-001, March 2011,
Appendix H.

# Alr Products applied for authorization [n Aprll of 2011, The timing was controlled by separate timing
concerns related to the Department of Energy's participation [n the project.

*T AD CFR §§ 61.165(a, |).
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+ 30 TAC § 116.115(b) does not apply hocause the Facility’s Alr Quiallty Permit
(Nos. 39893 and N83} does not contain a Maximuin” Allowable Emisslon Rate
for the control of CO.. : : :

30 TAC § 116.115(b) requires ihat a permlt holder comply with the permit's gondltions, Including
the maximum smissloh rates for coptaminants. This tule applies here hecause Alf Products
holds Alf Quallty Permlt 38693 anid N83, dated December 15, 2009, and the rule requires permit
compllance. [t Is frue that Alr Products’ permlt does not state a maximum amlsslon rate for
C0O,? However, CO, Is an air contaminant becalise it'ls prodyced by & process that is not
natural® and the U.S. Supreme Court has held fhat greenhouse gaseés ("GHGs"), Including
COy, are pollutants under the federal Glean Alr Act® The fact thet the permit doés not provide
a cap on CO; emissions may be interpreted in one of two ways.  If ihe’ lack of & cgp means

there is no lifit.on CO, emlssions, thg_r_f-'imfileménft_lng__the’,._C‘,C_S System to ‘gontrol GO,

emissions exceeds the permit requirements by ‘reduging emissions of an air contaimlnant w}]'_era"
no redugtion is required. If the lack of a cap means that no eriisslons ‘of. CO» are permitted, -
then Implemariting the CCS System to caritrol CO, emlsslons is &n ‘effort {o reet the permit

requirements, Eilher way, the installation and use of the CCS Systen meets or éxceeds’
the rule. . o L . , .

¢ 30TAC §335471 ﬁdnt&ih"sdbﬁdﬁ_oqﬁté for Chapter 335 and does ot place any
_ reguirements on .the.Applipght:'ornlt;}_Far’;[lity. _ - S

Alr Prpduc{é,‘f"ag;ﬁlicatlon cltos 30 TAC § 335,471 et seq. a8 a whols, ot merely saction

335,471, Please see below for an explanation as to why the regulation as a whole Is giifficlent

for purposes 'o_frlhe_}’_lax"rel}_ef r{'eqd_i_,r{emerit's_.i_ R ' i o

« 30 TAC § 335.475 requires the development of a Pollution Prevertion Plan and

the renewal of the plan every five years. Thls proyislon does -not impose

. source reductlon or waste minlmization. requlrements, nor does It compel the
'use or Installation ef a céﬁaiﬁ'tgchﬁoldgy,_'eqﬁipnibﬁt, of process.

30 TAG § 335,471 ot seq, requires preparation of pollution prevention plans that \dentify source
reduction and waste minimizallon projects to be undertaken ™!, Source reduction includes any
practice that.rediices pollufants eptefing the environment, reduces hazards to the publlc or the
enilronment associated with 16l63se of pollutants o ¢ontaminants, and ingluded equipment or

techriology todifications that 'ai__c’;'(':dfﬁbilsh thess goals,® .

According to the TCEQ, fhis rule Is ot stfficient bacause It “does not Impose solrce reduction
or waste minimization requlrements,” The Agency, however, applles the wrong standard. The

2 Ajr Products’ Al Quallly Permit 38683 and N§3, dated Degomber 15, 2009,
2 Tox. Health & Safety Cade § 382.003(2)

% \assachusetts v, EPA, 127 S.Ct. 1438 (2007).

¥ 30 TAC § 335.474(1)(B, C).

% 1y, § 335.471(13),
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requirement is that pollution control property "meet or exceed rules or regulations adopted ... for
the preveniion, monltering, control, or reduction of alr, water, or land pollution® (emphasls
added).® This Is -a broad standard; the rule may be ong that controls pollution by imposing
numerlc emission caps, or one that is intended {o prevent pellution. Chalman Shaw made this
exact observatlon during the TCEQ Commissioners Meeting.  After quoting the statute, he
stated that applicants are not limied to “just control In the form of a poliution abatement device
that’s added on the tall end,” because “prevention is specifically mentioned" In the statute, He
confirmed that property Is not disqualified from tax relief merely because it Is "used in a way to
reduce emlsslons through prevention." Here, 30 TAC § 335.471 ot soq. Is Intended to prevent
pollutlon, which necessarlly Includes the discharge of air contaminants like CO, (as explalned
above), EPA has speuflcally deslgnated the Pollution Preventlon Program as a meohanlsm for
reducing GHG emissions.® This rule Is thus sufficient.

Alternatively, TCEQ believes that this rule is insufficlent because it does not *compel the use or
installatlon of a certaln technology, equipment, or process.” Howsver, as explained above, the
clted rule need not require a specific type of pollution control property, nor a specific method by
which the equipment must confrol pollution. In fact, at the TCEQ Commissloners Agenda
Meeting, the Executive Drecter's staff agreed that “the rule doesn't have to specifically name a
piece of equipment.” Chairman Shaw also pointed out that, historically, the Commissioners had
not regulred that the speclfic type of equipment be mandated by the rule, and noted that the
Commissloners planned to continue with that approach In the future. That the cited rule does
not requlre the use of a specific technology, squipment, or process [s thus irrelevant.

Alr Products 1s subject to the cited rule,*® and recently amended its Pollution Prevention Plan for
the Facliity to incorporate construction and use of the CCS 8ystem as a souree reduction
activity that reduces CO, (which, as explained above and in Alr Products’ application, is
consldered both an air contamlnant and a pollutant). Thus the clted rule Is sufficient, and the
installation and use of the CCS System meets or exceeds this regulation.

« 30 TAC § 101.4 generally prohlblts nuisance .condltlons, and dosas not require
the control of CQ,.

30 TAC § 101.4 prohibits the discharge of alr contaminants that may constitule a nuisance
condltlon. According to TCEQ, this rule does not suffice for purposes of the fax relief program
bacause it does not “require the control of CO," Again, however, this Is nol the correcl
standard. The rule or regulation must have besen "adopted .., Tor the prevention, monftoring,
control, or reduction. of alr, water, or land poliution" (emphasls added).*® This Is a broad

 Tox. Tax Code § 11.31(b); 30 TAC § 17.4(a).

M 1n EPA'z 2010-2014 Pollutlon Prevention Program Strateglc Plan, the agency announced iis intention
to identify and leverage pollution prevention opporiunities to reach five key goals. EPA's first goal was o
use the Pollution Preventlon Program o reduce Ihe generatlon of GHG emissions to mitigale climate
change, Including by the promotion of alternative lechnologles (o confrol GHG. EPA, 2010-2014 Poliution
Pravantlon (P2) Program Strategle Plan 3-4 (February 2010), evallable at
hitp:/fwww,epa,qovip2/pubsidocsiP2SirateglcPlan2010-14.pdf.

% poliuticn Prevention Planning |0 Number P0698S5.
% Tgx, Tax Code § 11.31(b), 30 TAC § 17.4(a).
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standard: the fule may be one that controls pollution via numerical @rmission caps, or a rule that
is Intended to prevent or menitor poliution.”  *. o I ‘

30 TAC '§ 1014 "is .intended to prevent pollution ‘ocourring “through discharges of air
contaminants that cause nulsance condllions. ' As explained above, CO, is an air contaminant.
Additionally, EPA’ ‘coricludéd lts gpdéngerrné_r'i_fi‘,_finding ‘that” GHGs, Including COg," *may
reasonably be aniicipated 10" ... endanger public héaith.”™ EPA based its finding, in part, on its
considération “of ‘evidence - demonstrating that “climate change (to which COs Contributes,
according to EPAY wil cause increases In raglonal ozone pollutlon, which s assoclatod with
Increased. risk”of respiratory llness and death, In this Case, Alr Produicts’ control of CO, I
meanlingful. Here by definition, the facllity Is a "major source" of CO, and as of July 11, 2012
was subject to full PSD permitting. Presumably, the' Agency is 'not suggésting that controlling
what woutd be a major source does not fall squarely within the rule's intent.

Here, the CCS Syslem captures greater théﬁ'}' 90 percent of CO, from the process gas stream
used In a hydiogen production facllity, theraby preventlig nuisance’ conditions agsoclated with

CO;, from ‘arisiiig, as reguired by 30°TAC § 101.4, THus the clted rule Is sufficlent; and the

Installation and use of the CCS Systéin meets or excosds this regulation.

¢ The cited permits by rule of 30 TAC §§ 106.261, 106.183, 106,374, and 106.478

do not require control of COy, Emlssion limitations asgociated with permits by

rule ate ‘statsd In § 106:1104(a)(4), and CO, Is- expressly ‘excluded as a
substance with an emissfon limitation.

Al Products cited these rules In response to application Question 5 (Section. 8) on the
applicable permit numbers for the. property equipment, not Question 11 (Section 9) on the cited
rulé or regulation beihg.m_et by the construction or installation of the p,ropertyla'quipment.

lssue 2: Please review the answers provided for question 2 and 3 I Section 9 to ensure
they are appropriate. If a markotable product is being produced by the

property/equlpimerit it canniot be_e'job% p_p_l[.L'ititm"t:p‘n_trbl propérty/équipment.

Response: We ,a_r'é_'bfd\;rldlng a reviséd Page’ 3-of-the application to stale in. Quastlon 2 of
Section 9that the eduipment Is fiot used 100% for p_olluﬂon control, - -° ;

lssue 3: Please provide a listing of the equipment that Is Included in the application.
What pieces, If any, of the eléctrical generatlon unlt are included?

Responéé: Piea"se eea Attachment 4 for a list of equipment Included In the application, None
of the iisted equipment Is assoclated with the elscirical generation unit. '

¥ 74 Fed, Reg. 66,496-97 (Dec, 15, 2009),
® )d, at 66,526,
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Issue 4: Please provide an explanation on how sach varlable of the cost analysis
procedurs was calculated.

Response: Flease see Altachment & for an explanatlon of how each varfable of the cost
analysis procedurs was calculated. Additienally, please note that we are providing a revised
Estimated Dollar Value based upon more current informatlon that became available since the
date of the appfication.** The revised Estimated Dollar Value and updated cost calculations ars
Included in a revised verslon of Attashment 3, also aftached. '

Gihs

Gerald J, Pels
For the Flrm

ek B fhccd
D,

Gerald D, Higdon -
For the Firm

* The origlnal Estimated Dollar Value, as stated In Sectlon 12 of the applicafion, was $222,813,422,
The revised Estimaled Dollar Value |s $204,200,000.

1664266v6 3102013 4:48:43 PM



ATTACHMENTS



4. City, State, Zip: Tort Arthur, TX 77640

Haction 7, Appratgal District with Taxing Authorlty
1. Appratept Distrl:ct: Jefforgon County Appraisal Distilet :
2. Disirler Account Numbger(s): New Broperty

Seqtion 8, Contact Mame

1. Company Name: Alr Produets and Chemieals, Ine.
- Tiest Name of Contaels Gerard

T.ask Nawme of Contast: Ebompson

Salutation: Mr, 55 Mys, T21 M5, T Dr. [ Other:
Tifle: Euviranmiental Manager '

Melling Address) 7201 Haniilton Boulevard

Cliy, State, Zlpr Allentown, PA 18195-1501

. Phone Namber/Fax Number: 610-481-5154/610-716-5590
9, Emofl Address: thompsgp@eirproducts.com

10, Traclking Number (optlonal); '

Seetion 9. Proparty/Equipmeant Description, Applicabla
Rule, and Environmental Barvefif

For aach place, or each category, of pellution control property/equipment for which a use
detarmination 1s belug sought, answer the follawing guestions,

Attach additional vesponse sheats to the application for each plece of integrated poflution

NS oA e

control property/equipment if a use determinatfon is belng sought for more than one (1) plece.

Genrgl Informatian .

1. Natine the praperty/equipment: The Al Produets' Rort Arthur Plants 1 and 2 CO=
separation, purlfleation, delivery, and sequestration systent -

2. lsthe p;gpe;'w/equlpment'ugied 100% an pollution conti] equipment? Yes [1 No [§]

Ifthe amswer 1y Yes, explain how 1 was determined that the equipment ls ussd 100% for
“pollution control: The Port Arthur CO2 gystem Is part of 8 Department of Energy (POE)
project to develop and demonstrate technolagy to succegsfully eapture, purify, deliver, and
sequaster CO2,

3, Does the property/equipment generate a Marketable Product? Yes X No [

If the answer s Yes,’ describe the marketable product; Succsssfully sequestering the CO2

at the Denbury Resouress West Hastings oil fleld, provides Denbury the ability to onhance
its ofl recovery from its existing feld. This result of soguestration provides a amall mepsure
of income to offset a fraction of the cost to saparate, purify, transport, and sequestor the
COz,

Use Dstermination for Pollutlon Cortrol Property Application—Form TCEQ-00611
Effeotive Decembor 2010 Page s of 6



CONFIDENTIAL

Attachment 3

Alr Products LLC Port Arthur Texas
€02 Separation, Purification, Transport, and Sequestration
Tier Il Partial Use Determinatlon

Capltal Cost of the New CO2 Plant {(w/pipeling, w/o GTG- HRSG) $238 672,000
Useful Life: 10 Years : -

Interest Rate; 10%
Net Present Value Marketable Product: $37,463,000

Production Capacity Factor: 100%

CAP Equation =  {1.00 x $238,672,000) - $37, 463,000 x 100 = 84.3%
$238,672,000

Efigible Capital Cost: 0.843 x $238,672,000 = $201,200;,000 -




Attachment 4
* Port Arthur CO2 - Capital Equipment List

1A13 CWPymps .
1A13VSA Cooling Water Recyle Pumps
1A13.Trim Cooler Regyale Fumps
1A18 CT Blowdown Pumps
" 1ATS Wagta Sump LIft Pumps
1A13 Product Blowers
1A13 CO2 Compressor

1A13 Ringe Eompréssors.

1A13 Seal Gas Dryar .
1A13 Back-yp Seal Gas Compressar ‘
1423 )% $KId :
1A13 Rinse OIf Recovery Skids

1A13 Rinse Comp Aux Skids
1A18°HRASE Chem[cal Dosing Unlt

1413 HRSG System

1412 6T System.

1A13 Cooling Tawar System

1A13 Instrument Alr SKid

" 1A18 Vacuum Blower Inlet Sllancer
1213 Voeaum Blower Discharge Sllencer
1A1&5]de5tream Flltar o

1A1‘3 SMR Bumers

1A13 V5A Vessel Internals

1A13. Adsorbers. Vesssels

1413 Surge Tanks

1A13 Mple Slave

1A13 VSA Alumina

1A13 VSA-Ceramlc Balls

1413 M3 SCR Upgrades for SMRs
1A13 Drler System . o

1A15 NG Gas Knuck Dut Drum
1413 €02 Product Compressor Suction Sep
1A13 €02 Product Condensate Drum

1A13 CO2 5th Stage Discharge Separator
1413 Cogen Unlt Continuoys Blowdown Brum
1A13 Nautralfzatlon Systam/Tank

1A:l.3 Blower Aﬁarcnolers
1A13 CO2 Comp Aftercecler
1A13 CO2 Disposal Vaporizer



Attachment 4
Port Arthur co2- Capltal Equipmant List

1A1.3 HRSG Blowdpwn Cuolar

1A13 Vacuum Blowar Motor 151 S‘tuge
1A13 Vacyum Blower Motor 2nd Stage
1A13 Vacuum Blowar 3rd Stage
1A13 CO2 Product Comprassur Mgtor
1A13 CO2 Hlnse Cqmpressor iviotar
1A13 6T/ Trancformers/ Substation.
1A13 69%V Upgrades
:1A’.l3 PDc-ElectrIc Blclg_=vm

iff ]E , A

1A13 SQKV Step- Up Wansformer
1A13 Dead-End Structure
1A19.13,8KV Switchgear Bus Tap Additlon
1A18 4160V to 480V Trensformer

1A18 1.3.8KV to 4KV Transformer

1A13 Bus Duct/Cables.

LALBIVVED .

1A15 HV. Cabla S

T T
1A13 VSA Automatlc Valves
1A13 VSA Bulk lnstruments
PendlngSPMatlActivlty )

1A13 Control Valves
1A13 Safery Devices
1A13 BES

1A18 MPC Hardware
1413 Bulk tnstrurnants

1AT3 Transmitters/Manlfolds

1A18 Anuiyzer Bldg -

1A18 Analyzer Bldg Equip
1A13 CEMS. Equtp & Bldg.

1A13 Blowmeters

1A13 Pavmelers

1A15anual VaIVes
1A13 Traps, Stralnars, Misc Devig
1A13 VSA Manual anvas _

Dl Al

1A13 ISBL PAl PTplng

1A13 ISBL PAL Stesl/ Pipe Supports
1A13 [SBL PA? Plping

1A13 ISBL. PAZ Steel/ Pipa Supports
1A13 Process Plping assemblles/ skids
1A13 Fuel Gas Skid



Attachment 4
Port Arthur CO2 « Capltal Equipment List

1A13 V5A Skids

1A13 Blower Plping assemblles/skids
1A13 Rinse Compreassor Skids

1A13 QSBL Rack and Yard Stee!
:1A13 QSBL P) fng

a1l H{k Helws
1A13 Spare Parts Bulldlng
1A13 CW Treatment Bldg Modula
1A13 Blowar Bullding

1A13 Frelght Road/ﬂali
1A13 Frelght Alr .
1A13 Warehousing/Export Boxing
1413 Freight Ocaan

1A13|mpor1; Dutlas & Cusloms Foeg

1A13 Cnmm!sslonmg/smrt up Parts

1A13 $igns & Nameplates

1A13 Malntenance Suppllns

1A13 Office Equipnent,

1A13 Spare Parts Racking / Storag

1A1% Malntenanca Tools

1A13 Safety Equipment

1A13 In Plant Radlos

TA13 PC Hardware & Links

1A13 Laboratory Equipment

1A13 Inltlal Chems and Lubes
T

'} i _%_: =5 ¥
:LA‘.lB coz Prod Wet CQmpres.wr Spares
1A13 RInse Compressor Spares
1A13 Blawer Spares
1A1% instr Alr Comp Spares
1AL3 Dryer Unit Spares
1413 0l Removal Skid Sparas
1A13 GT/HRSE - LTSA Spares
1A13 GT/HRSG -non - LT5A Spares
1A13 GT/HRSG - other Spares
1A13 Plant Spares - misce.
1A13 JW Spares
1A13 Pump Sparas
1A13 Burner Spares
1A13 Safety Valve Spares
1A13 Valve & [hstr Spares
1A13 VSA Skid Valve-Spares
1A13 Analyzer Spares
1A18 DCS Spares



1A13 Cooling Tower Spares
JA13 Motor Spares

1A13 HV/LV Electrical Gear Spares
1813 Plpe

10113 Coating

15113 Flttings )
1B113 Excess Fiow Velves
18113 Inltha Valves

18113 EEV Statlon Valves
168413 Paymeter

16113 Instrumentation
16113 Qparations Materials

N Attachhent 4
Part Arthuy CO2 - Cepital Equlpment List



Attachment 5
- Notice of Technical Deficiency - January 24, 2013

[ssue 4. Please provide an explanation on how each variable of the cost
analysls procedure was calculated.

Capital Cost New — Profect capital costs were provided by the Air Products Senlor

Project Senior Manager

Capifal Cost Old — Not applicable, no existing facillty
Production Gapaclty Old - Not applicable, ho existing facility
Production Capacity New — 100%: New facllity

Marketable Product Vaiue — Ten years of projected product (CO2) sales provided by
Commercial and Project Management were employed.

Production Cost - Ten years of proJect operation and malntenance costs provided by
Global Operations were employed.

Interest Rate — 10% per 30 TAC §17.17(¢)(2)
Production Capacity Factor — 1.0: New facllily

Useful Life — 10 year projection provided by APCI Commercial Management,

Alr Products Internal Uso Only



Exhibit B

Air Products' Use Determination for Pollution Control
Property Applications and Supporting Memorandum
(May 30, 2012)
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May 30, 2012

Texas Commission on Environmental Quality
Tax Relief for Pollution Control Property Program
Building F, Mail Code 110

12100 Patk 35 Circle

Austin, Texas 78753

Re:  dir Products LLC; Use Determination for Pollution Control Property
Applications

Ladies and Gentlemen:
We represent Air Products LLC. We have enclosed the following documents:

(1)  Completed Use Determination for Pollution Control Properly Application for
Plants 1 and 2 CO, separation, purification, delivery and sequestration system,
with the following Attachments (“Application No, 1""):

(a)  Attachment |;
(by  Attachment 2;
(¢)  Attachment 3,
(@)  Memorandum, dated May 25, 2012, by Locke Lord LLP; and

(¢)  Air Products Cheek No. 1000030935 in the amount of $2,500.00 (tendered
to the Cashier’s Office only).

(2)  Completed Use Determination for Polluwtion Control Property Application for
Low NOy burners, Selective Catalytic Reduction, an ammonia analyzer and a NOy
gas analyzer with the following Attachments (*Application No, 2"):

()  Attachment 1;
(b  Attachment 2,
()  Attachment 3; and

Atlanta, Austin, Chicago, Dallas, Hong Kong, Houtlon, Lorlon, Loy Augeles, New Orleans, New York, Sacrumenio Washliglon DC

HOU:0026269/00001: 1599705v]



Texas Commission on Environmental Quality
May 30, 2012
Page 2 '

()  Air Products Check No, 1000030936 in the amount of $150.00 (tendered
to the Cashier’s Ofﬁce only),

(3)  Two complete copies of completed Application No. 1 (for equipment located in
two appraisal distriets); and

(4) A complete copy of -compla‘ted'Ai)jJ]ioation No. 2,

We will follow up with your office regarding theso applicationy in due course, We
appreeiate the commission’s consideration of the enc]oscd applications. .
6\ WA

TGerald D, Ihgdon \)Q,, N2
For the Firin M hed :
Coig—_

Vcry truly yours,

GDH/cms
Eneclosures

cc:  Mr, Jack Cernobyl, Air Produets LLC
Gerald J. Pels, Locke Lord LLP

HOU:0026269/00001:1599705vL
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Texas Commission on Environmental Quality

Use Determination for Pollution Control Property
Application

A person seeldng a use determination must complete this application form. For assistance in
completing the application formm please refer to the Instructions for Use Determination for
Pollution Control Property Application Form TCEQ-0061%, as well as the rules governing the
Tax Relief Program in Title 30 Texas Administrative Code Chapter 17 (30 TAC 17). Information
relating to completing this application form is also available in the TCEQ regulatory guidance
document, Property-Tax Exemptions for Pollution Control Property, RG-461. For additional
assistance, please call the Tax Relief Program at 512-239-4900, :

You must supply information for each field of this application form unless
otherwise noted,

Section 1. Eligibility

1, Isthe properly/equipment subject to any lease or Jease-to-own agreement? Yes [ ] No

2. T the property/equipment used solely to manufacture or produce a product or provide a
service fhat prevents, monitors, controls, or reduces air, water or land pollution?

Yes ] No

3. Was the property/ equ%ment acquirved, constructed, installed, or replaced before January 1,
19947 Yes [] No

If the answer to any of these questions is 'Ves’, then the property/equipment is not eligible for a
tax exemption under this program, '

Section 2. General Information

1. What is the type of ownership of this facility?

Corpotation [] Limited Partner [] Other: Limited Liability
Sole Proprietor (] Utility [ . Company
Partnership []

2, Size of Company: Nunaber of Employees
1to 99 ] 500 to 999 [X] 2,000 t0 4,999 []
100to499 [] 1,000t0 1,999 [_] 5,000 or more

3. Business Description: (Briefly describe the type of business or activity at the facility)

Hydrogen and steamn production and electricity generation to supply adjacent Valero Energy
Corporations petroleum refinery along with the separation, purification, delivery, and
sequestraion of carbon dioxide through Denbury Resources, Inc,

4, Provide the North Ameriean Industry Classification System (NAICS) six-digit code for this
facility. 25120

Use Determination for Pollution Control Property Application—Form TCEQ-00611
LEffective December 2010 Pagetof6



Section 3. Type of Application and Fee

1. Select only one: .
Tier I -~ Fee: $150 D ' TierII-HFee: $_1,Q9_p'l:| Ter I11 — Fee: $2,500

2. Payment Informeation:

Check/Money Oldel‘/ Eleotromc Payment Recelpt Number
Payment Type: Cheok o

Payment Amouit:’ $2500.00 :

Name on payment; Afr. Products LLC

Total Amount: $25oo 00

NOTE: Enclosea check, monoy orcler to the TC‘EQ, ora copy of the ePay 1 ecetpf

along with the apphcation fo cm)er the i equlred fee. :

Section 4. Property/ Equxpment Owner Informatlon

Company Name of Qwner: Air Products LLC .

Mailing Address: r7201 Hamﬂton Boulevard

(ity, State, le A]lentown, Pa, 18195

Customer Numbor: (CN) 602299257

Regulated Entity Number (RND: 101941284

Is thig propelty/equlpment ownedby‘rho CN listed in Ques’uon 47 Yes X No l:I

If the answer is iNo, pIease explam A

7. Isthis property/equlpment fensed from a third party? Yes [] No .
Ifthe ansiver is Ves,’ please explain:

8. Is this property/equipment operated by the RN hsted in Question B Ye,s . No [:l
Ifthe answer i3 ‘No, please, explain: eyl

- L

Section 5. Name of: Property/Equipment Operator (If
different from Qwner) -

1, Company Name:

2, Mailing Addre.ss

3. City, State, Z1p

4, Customer Number (CN) _ o - _

5, Regulated EnhtyNumbm (RN)* | ; T S

Section 6 Physical Locatlon of Property/ Eqmpment

1. Namsof Faolhty or Unlt where the puoperty/ equlpment Is physmaﬂylocated Alr Products
LLC . . \

2. Type of Mfg, Pz:ocess or Semoe Hydrogen eleotrlc power, aud gteam pr oduction
4, Street Address: 1801 South Gulfway Drive, Gate 37

Use Determinationfor: Pollution Conitrol I’mpértj( Application—Form TCEQ—00611 -
Effective Deceitiher 2010 : Page 2 of 6



4, City, State, Zip: Port Arthur, TX 77640

Section 7. Appraisal District with Taxing Authority
1. Appraisal Distrlct: Jefferson County Appraisal District
2. District Account Number(s): New Property

Section 8. Contact Name

Company Name: Air Products and Chemicals, Inc.

First Name of Contact: Gerard .

Lagt Name of Contact: ‘Thompson

Satutation; Mr. B4 Mrs, [} Ms. [] Dr. [] Other:

Title: Environmental Manager

Mailing Address: 7201 Hamilton Boulevard

(ity, State, Zip: Allentown, PA 18195-1501

Phone Number/Fax Number: 610-481-5154/610-716-5590
, Email Address: thompsgp@uirproducts.com

Ve NSt R W oN

10, Tracking Number (optional):

Section 9. Property/Equipment Description, Applicable
Rule, and Environmental Benefit

For each plece, o each category, of pollution control property/equipment for which a use
determination is being sought, answer the following questions.

Attach additional response sheets to the application for each plece of integrated pollution

control property/equipment if @ use determination is being sought for more than one (1) piece,

General Information

{. Name the property/equipment: The Air Products' Port Arthur Plants 1 and 2 CO2
separation, purification, delivery, and sequestration system,

9. Tsthe property/equipment used 100% as pollution control equipment? Yes X No [

Ifthe answer is ‘Yes, explain how it was determined that the equipment is used 100% for
pollution control: The Port Arthur CO2 system is part ofa Department of Energy (DOFE)
project to develop and demonstrate technology to successfully capture, purify, deliver, and
sequester CO2,

3, Does the property/equipment generate a Marketable Product? Yes No [

Ifthe answer is ‘Yes,’ describe the marketable product: Successfully sequestering the COz
at the Denbury Resources West Hastings oil field, provides Denbury the ability to enhance
its ofl recovery from its existing field. This result of sequestration provides a small measure
of income to offset a fraction of the cost to separate, purify, transport, and sequester the
CO2.

Use Determination for Pollution Control Property Application—Form TCEQ-00611
Effective Deceinbex 2010 Page3of 6



What is the appropmate Tior I Table or Expadited Review List numbei? 30 TAC §17.17(b)
Expidited Review List Pollution Control Proper ty, B-16 Carhon D1ox1de Capture and Geolog:eal

Sequestration Equipment.
4, Isthe property/equipment integrated pollution control. equlpment? Yes . No |:l

Ifthe answer is ‘No,’ separate apphcatzom must be filed for each plece of
or operty/equwment
5. List apphcable permit number(s) for the pr operty/eqmpment- 30 TAC 106,261, 183, 371,,
and 478, \ :

Incremental Cost Difference : _.

6, TIstheTler I Table percentage based on the jner remental cost d1fference? Yeg [1 No X
Ifthe answer is ‘Yes,' answer the following queshons :

7. Whatis the cost of the new piece of property/ equipment?

8. Whatis the cost of the comparable propexty Jequipment?

9, How was the value of the comparable prop erty/eqmpment caleulated?

Property/ Equipment Description

10, Describe the property/equipment. (What s it? Whete 15 1t? How Is it used?) The COz
control system separates (02 from the normal plant process syngas, purifies the COz2,
compresses it and transports itto final sequestration vid pipeline. Pleasasee Attachment 1
for a more complete project ahd process de,sex 1ptlon and Attachment 2 fot a process flow -

dieglam

L F

Apphcable Rule

11, What adopted environmental rule or 1egu1at10n is bemg met by the COIlStl uctlon or
Installation of the property/equipment? The citation must be to the subsection lével, 40
CER. 58 51.166 and 52.21;, 30 TAC§ 116, 115(b); 30 TAC §8 935.471 ¢t eeq 335. 475 See a]so
attached methorandum from Locke Lord LLP, . - _

'\

Enwronmental Beneﬂt

12, What is the antxcup ated, enwronmental beneﬁt rele,ted to the conetL uotlon or installatlon of
tha property/ eqmpment? "The capture and sedluestfatmn ‘of miova thati: one million tons per
yeal of earbon dlolede culrently emitted to the aimosphere

Section 10. Process Flow Diagram (Optlonal)

Attach documentation to the appheatlon ehowing a Process Hlow Dlagram for the
property/ equlpment

Section: 1. Partial Use Percentage Calculation .

This section must be completed fox all Fer XL apphoatlons Aftach documentatlon {0 the
application showing the calenlationsused to determine the paitial-use per centage for 1he

property/ equlpment

Use Dete_roﬂnetion for Pollution Control PropertyApplicahon——I‘orm TCEQ—00611

Effective December 2010 . Pagegof 6 .



Section 12. Property Categories and Costs

Property: Separation, purification, B-16 89.6 $213,850,000
transport, and sequestration of CO2
from the Port Arthur syngas stream.

Property:

Property:

Total: | $213,850,000

Attaclt edditional response sheets to the application if more than three (3) pieces.

NOTE: Separate applications must befiled for each plece of nonintegrated
pollution control properiy/equipment.

Section 13. Certification Signature

Must be signed by owner or designated representative,

By signing this application, I certify that [ am duly authorized to submit this application form to
the TCEQ and that the information supplied here is true and accurate to the best of my
knowledge and belief,

Printed Name: Ge%'l‘hompson Date: 6/27/2012

Signature: : i 4M{ L%)?M’)

Title: Environmental Manager

Company Name: Air Products and Chemicals, Inc,

Under Texas Panal Code 37.10, if you make a false statement on this application, you could
receive a Jail term of up to one year and a fine up to $2,000, ora prison term of two 0 10 years
and a fine of up to §5,000.

Use Determination for Polluilon Control Property Application—Form TCEQ-00611
Bffective December 2010 Page 5 0f 6



Appllcatlon Submissmn

Send the completed apphcatlon and the applopnate fee, along w1th a complete copy of Lhe
completed app]itanon for the appr alsal d1stnct to:.

. US Mail . . Ph Jsu:alAddress
(ashiers Office, MC214 = - S Cashler & Office, MC 214
Tax Relief Program Buildng A -

"TCEQ . : _ , TCEQ -
PO Box 13088 . ' 12100 Park 35 Clrele
Austin TX 78711—3088 Austin TX 78753

Usse Determination for Pollution Control Prope1ty Application--Form TCEQ- -00611
Effective Decémber 2010 v Page 6 of 6



Attachment 1
PROCESS DESCRIPTION AND LOCATION

The Alr Products’ Port Arthur CO2 Capture Units are integrated with the existing Port Arthur 1
(PA1) and Port Arthur 2 (PA2) plants each of which produce hydrogen, electric power, and
steam for use by the Valero Energy Corporation refinery. The PAT and PA2 hydrogen plants
are located within the Valero Port Arthur Reflnery near Port Arthur, Texas, Air Products has
operated PA1 since 2000 and PA2 since 2006. Both the PA1 and PA? plants use SMR
technology for M, production and deliver the hydrogen to Valero and other West Gulf Coast
customers via pipeline. Rach CO2 Capture Unit will cecover CO2 from the syngas generated by
the steam methane reformer (SMR) at each site.  CO2 capture at each site will achieved through
two Vacuum Swing Adsorption (VSA) trains each of which will be nominally capable of
recovering up to 760 tons/day of CO2, Caplured CO2 from the four VISA trains are aggregated
at the Port Arthur 2 site where it is compressed and dehydrated for delivery io the Denbury
Resources, Inc. West Hastings oil field in Brazorla County via pipeline (See Figure 1 below)

To make possible the final sequostration of the separated CO2, Alr Products installed an
approximately 12.8 mlle pipeline to deliver the CO2,
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CONFIDENTIAL

Attachment 3

Air Products LLC Port Arthur, Texas
CO?2 Separation, Purification, Transport, and Sequestration
Tier Il Partial Use Determination

Capital Cost of the New CO2 Plant (w/plpeline, w/o GTG-HRSG): $238,672,000
Useful Life: 10 Years
[nterest Rate: 10%

‘Net Present Value Marketable Product: 524,940,000

Production Capacity Factor: 100%

CAP Equatlon = (1,00 x $238,672,000) - $24,940,000 x 100 = 89.6%
$238,672,000

Eligible Capital Cost: 0.896 x $238,672,000 = $213,850,000



2800 JPMorgan Chase Tower, 600 Travis
Hgusten, TX 77002
O . Telephone: 713-225-1200

Fax: 713-223-3717

L } g www lackelord.com

Altorneys & Counselors

Memorandum

Date: May 25,2012

To: Tax Relief Program, MC 110
Building F
Texas Commission on Environmental Quality (“TCEQ”)
Attention: Susana Hildebrand
12100 Park 35 Circle
Austin TX 78753

From: Gerald J. Pels
Gerald D. Higdon
ATTORNEYS FOR AIR PRODUCTS LLC

Subject:  Air Products LLC; Use Determination for Pollution Control Property Application.

This Memorandum accompanies and supports the Use Determination for Pollution
Control Property Application filed by Air Products LLC (“Air Products”) associated with CO;
capture, transportation, and sequestration monitoring and verification equipment installed in
connection with the company’s hydrogen production facility at 1801 South Gulfway Drive, Port
Arthur, Texas (the “Facility””) and at the West Hastings oil field in which the CO; will be used
for enhanced oil recovery (such capture, transportation, and sequestration monitoring and
verification equipment being collectively referred to as the “CCS System”). Although Air

Products is also simultaneously filing related applications for Pollution Control Property used in

1585337v.5 0026269/00001



Texas Commission on Environmental Quality (““TCEQ™)

May 25, 2012

Page 2

connection with a new gas turbine and Heat Recovery Steam Generator cogeneration system
installed at the Facility, and wastewater separation, collection, treatment and transport equipment
at the Facility, this memorandum focuses only upon the CCS System,

L. INTRODUCTION'

The U.S. Department of Energy (“DOE”) awarded a financial assistance grant under the
Ameriean Recovery and Reinvestment Act of 2009 in the form of a cooperative agreement to Air
Products. The DOE selected Air Products to reeeive funding from the Industrial Carbon Capture
and Sequestration (“ICCS”) program at the National Energy Technology Laboratory (“NETL”)
for its Recovery Act: Demonstration of CO, Capture and Sequestration of Steam Methane
Reforming Process Gas Used for Large Scale Hydrogen Production project. DOE will provide
financial assistance in a cost sharing arrangement with Air Products. Total cost of the proposed
project, including capital, operations and maintenance, and selling, gencral and related expenses,
is estimated at $431 million.

Ailr Products will design and demonstrate a state-of-the-art system to concentrate CO;
from two steam methane reformer (“SMR™) hydrogen (“H2") production plants, and purify the
CO, to make it suitable for delivery via pipeline for injection and sequestration in an existing oil
field for an enhanced oil recovery (“FOR”) project. Air Products proposes to retrofit each of its
two Port Arthur SMRs, located at the Facility, with a vacuum swing adsorption (*VSA”) system
to separate the CO; fiom the process gas stream, followed by compression and drying processes.
This process will convert the initial stream, which contains greater than ten percent (10%) CO,,
to greater than 97 percent CO; purity for delivery to a proposed 12.8-mile-long pipeline lateral,

with negligible impact on the efficiency of H2 production.

! See, Final Environmental Site Assessment (DOE/EA-1846), dated June 2011, prepared by the 1.8. Department of
Energy and National Energy Technology Laboratory for a more complete discussion of the CCS System,

Page 2 of 11
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Texas Commission on Environmental Quality (“TCEQ”)
May 25, 2012
Page 3

The technology that Air Products will employ will capture greater than 90 percent of the
CO, from the process gas stream used in a world-class scale H2 production facili_ty. The project
will involve engineering and design, construction, commissioning and startup, and the operation
of all components of the project. A monitoring, verification, and accounting (“MVA”) program
to monitor CO; injection and sequestration in a portion of the West Hastings Field in Brazoria
County, Texas will also be designed and implemented as part of this project.

This project supports the goal of advancing Carbon Capture and Sequestration (“CCS”)
technologies from the demonstration stage to commercial scale viability.

The three major components of the project are:

) Design, construction, and operation of a carbon capture facility at the two existing
Air Products Port Arthur SMR H2 production plants (PA1 and PA2) located within the existing
Valero Port Arthur Refinery;

. Design, construction, and operation of a 12.8-mile-long, 8-inch-diameter pipeline
lateral to transport compressed CO; from the Port Arthur carbon capture facility to the Denbury
Green Pipeline at a point north of Port Arthur; and

. Perform MVA activities at a designated site within the existing West Hastings
Field south of Houston, Texas.

Collectively, the CCS System will be constructed, installed, and used to meet or exceed
laws, rules or regulations adopted by the Environmental Protection Agency (“EPA”) and/or the
Texas Commission on Environmental Quality (“TCEQ”) for prevention, monitoring, control. or
reduction of a pollution. Thus, the CCS System constitutes Pollution Control Property within the
meaning of 30 Tex. Admin. Code. § 17.2 (7), and Tex. Tax Code § 11.31(b). As set forth in Air

Products application, the CCS System meets the other eligibility conditions set forth in 30 Tex.
Page 3 of 11
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Texas Commission on Environmental Quality (“TCEQ”)

May 25, 2012

Page 4

Admin. Code § 17.4(a), and consequently, a positive use determination is warranted.

II. APPLICABLE ENVIRONMENTAL RULES OR REGULATIONS BEING MET
OR EXCEEDED BY THE CCS SYSTEM

Texas law provides that “[a] person is entitled to an exemption from taxation of all or part
of real and personal property that the person owns and that is used wholly or partly as a facility,
device, or method for the control of air, water, or land pollution.” Texas Tax Code § 11.31(a).
The term “facility, device, or method for the control of air, water, or land pollution” means:

. any structure, building, installation, excavation, machinery, equipment, or
device, and any attachment or addition to or reconstruction, replacement, or
improvement of that property, that is used, constructed, acquired, or installed
wholly or partly to meet or exceed rules or regulations adopfed by any
environmental protection agency of the United States, this state, or a political

subdivision of this state for the prevention, monitoring, contrel, or reduction of
air, water, or land pollution.

Texas Tax Code § 11.31(b) (emphasis added).

The CCS System is among the type of equipment that TCEQ has specifically identified as
pollution control equipment eligible for the pollution control property tax exemption under Texas
Tax Code § 11.31, provided that the EPA has adopted a final rule or regulation regulating CO, as
a pollutant.> EPA has adopted such a final rule or regulation regulating carbon dioxide as a
pollutant pursuant to its Light Duty Vehicle Rule, the greenhouse gas requirements of which
became effective January 2, 201 1> Moreover, pursuant to EPA’s Tailoring Rule, effective
August 2, 2010, greenhouse gases (“GHG™), including carbon dioxide, became regulated
pollutants at major stationary sources as early as January 2, 2011.* Permitting of emissions

associated with the CCS System commenced in April 2011, after the effective date of EPA’s

2 See Tex. Tax Code § 11.31(k)(16).
3 See, 75 Fed, Reg. 25,324 (May 7, 2010).
475 Fed. Reg, 31514 (June 3, 2010).

Page 4 of 11
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May 25, 2012

Page 5

adoption of each of these final rules regulating carbon dioxide as a pollutant.’ Through a
straightforward application of the statutory language, the CCS System qualifies for the pollution
control property tax exemption.

The TCEQ has nevertheless informally communicated to Air Products that because at the
time of Air Products’ applications for air authorizations, the final rules regulating carbon dioxide
as a pollutant only applied to mobile sources, and new or modified major stationary sources that
were otherwise subject to Prevention of Significant Deterioration (“PSD”’} or Title V permitting
for pollutants other than GHG®, the plain language of §11.31 does not apply to the CCS System,
and the installation of the CCS System does not meet or exceed applicable rules or regulations
for the prevention, monitoring, control, or reduction of air, water, or land pollution. TCEQ has
advanced this argument notwithstanding that the Texas Tax Code and the TCEQ’s rules make
none of these distinctions regarding the type of sources that must be the subject of EPA’s final
rule regulating carbon dioxide as a pollutant. The statute and the TCEQ’s rules only stipulate
that “an EPA final rule regulating carbon dioxide as a pollutant” be effective.” The Light Duty
Vehicle Rule and the Tailoring Rule fulfill that stipulation.

Yet even considering the TCEQ’s preliminary feedback, as more fully explained below,

the installation and use of the CCS System meet or exceed several TCEQ and/or EPA rules ot

regulations for the prevention, monitoring, control, or reduction of air, water, or land pollution.

5 See, Standard Permit Registration Number 95649, and Permit by Rule Registration Number 95892, and the
applications therefor, dated April 7, 2011, and April 21, 2011, respectively.

& The facility modifications for the installation of the CCS System did not involve an increase in non-GHG PSD or
Title V pollutant emissions that would at that lime otherwise trigger PSD or Title V permilting requirements, Based
upon this facility’s CO; potential emissions, this facility became subjeet to PSD and Title V operating permit
requirements under the Taitoring Rule on July 1, 2011, as such permits are renewed or revised, or potentially as the
Facility is modified. 75 Fed. Reg. 31516.

T rex. Tax Code § 11,31(k)(16). 30 Tex. Admin. Code § 17.17(b), Table ai B-16.

Page 50f 11
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A. The Installation and Use of the CCS System Meet or Exceed 40 CFR § 51.166
and § 52.21,

With or without construction and operation of the CCS System, Air Products’ facility has
the potential to emit significantly more than 1,000,000 tons of CO, per year, and thus casily
qualifies as a major source of CO;. The modifications associated with the CCS System also
involve the installation of a new cogeneration unit to supply electricity to the CO; removal units.
Without consideration of the capture controls represented by the CCS System, the aggregate
increase in CO, emissions associated with these modifications would have exceeded 100,000
fons per year. Based upon the Facility’s incremental potential CO; emissions, the Facility was
expressly subject to PSD and Title V operating permit requirements under the Tailoring Rule on
July 1, 2011.% Had Air Products waited a mere 3 months to submit its applications for air
authorizations associated with the CCS System, Air Products would have had to fulfill PSD
technology review requirements and apply best available control technology (“BACT’) for each

regulated NSR pollutant that it would have the potential to emit in significant amounts,

including, in this case, GHG, and thus C0,.> EPA has developed BACT guidance for

implementing these new PSD permitting requirements that expressly include carbon capture and
sequestration as one of the control technologies to consider as a potentially viable CO; control
for modification projects at hydrogen production facilities.'® Consequently, had Air Products
submitted its air authorization applications in July 2011, rather than April 2011, given the DOE
funding available in this instance, construction and use of the CCS System represents a viable

control for this project that would have met or exceeded the requirements of 40 CFR 51 166 and

%75 Fed. Reg. 31516
? 40 CFR 51.166(j), and 52.21()).
1® pSD and Title V Permitting Guidance for Greenhouse Gases, EPA-457/B-11-001, March 2011, Appendix H.

Page 6 of 11
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52.21 to identify and implement CO, emission control technology accepted as BACT. By
seeking authorization to construct and operate the CCS System when it did, Air Products, in
essence, has implemented an emission control technology that meets or exceeds the definition of
BACT for CO, emissions from its Facility at a faster pace than otherwise would have been
required.!"  With the benefit of DOE funding, the installation and use of CCS System at the
Facility thus also serves to exceed the requirements of 40 CFR 51.166 and 52.21, and a positive

use determination from the TCEQ therefore is warranted for the CCS System,

B. The Installation and Use of the CCS System Meet or Exceed 30 Tex. Admin,
Code § 116.115(b) and § 101.4.

A holder of an air emissions permit shall comply with conditions to its permit.'* Among
those conditions is the requirement that total emissions of air contaminants from any of the
sources of emissions shall not exceed the values stated in the table attached to the permit entitled

“Emission Sources - Maximum Allowable Emission Rates.”"

An air contaminant includes any gas produced by any process other than natural,'"*
Accordingly, the CO; emitted by the Facility is an air contaminant, especially in light of the
Supreme Court’s determination that GHG, including CO,, is a pollutant under the Federal Clean
Air Act.”® Consequently, the Facility’s CO, emissions must be included within the “total
emissions” from sources that must not exceed the values stated in the table attached to Air

Products’ air permit for its Facility.

CO;, however, is not listed in the Maximum Allowable Emission Rates table affixed to

' Air products understands that while BACT for CO, has been recognized to include CCS, CCS is not the exclusive
means to cstablish BACT for permilting purposes.

1230 Tex. Admin. Code §116.115(b).

B 14, § 116.115(b)(F).

" Tex. Health & Safely Code § 382,003(2)

15 Massachuselts v. EPA, 127 S.Ct. 1438 (2007).
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Air Products’ permit.16 This omission can mean one of two things: (1) CO; emissions are not
limited, or (2) no emissions of CO; are permitted. The first interpretation is consistent with
existing regulatory practice. Thus, the control of CO; emissions using the CCS System
necessarily must exceed the regulatory requirement under 30 Tex. Admin. Code, §
116.115(b)(F). If, on the other hand, the illogical second interpretation applies, then the CCS
System at least serves as a control used in an effort to meet the regulation. In either case, the
CCS System is property used to meet or exceed applicable rules or regulations for the
prevention, monitoring, control, or reduction of air, water, or land pollution, and thus is pollution
control property within the meaning of 30 Tex. Admin. Code § 17.2(7). Moreover, reduction of
CO, emissions in this manner ensures that Air Products meets or exceeds the general
requirements set forth in 30 Tex. Admin. Code § 101.4 as to CO,. A positive use determination

from the TCEQ with respect to the CCS System is thus justified.

C. The Installation and Use of the CCS System Meet or Exceed 30 Tex. Admin.
Code §§ 335.471 et seq.

Air Products is subject to Pollution Prevention Planning requirements under 30 Tex.
Admin, Code §§ 335.471 et seq.” Under these regulations, Air Products must identify source
reduction and waste minimization projects to be undertaken.'® “Source reduction” has the
‘meaning assigned by the Federal Pollution Prevention Act of 1990, and includes any practice
that reduces the amount of any pollutant or contaminant entering into the environment, or that
reduces the hazards to public health and the environment associated with the release of such

19

pollutants or contaminants.”” Source reduction expressly includes equipment or technology

1S Afr Products® Air Qualily Permit 39693 and N63, dated December 15, 2009,
Y POLLUTION PREVENTION PLANNING 1D Number PO698S,

830 Tex. Admin. Code §335.474(1)(B) and (C)

% 30 Tex. Admin. Code §335.471(13).
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modifications that accomplish these goals.™

“Pollutants or contaminants” include any substance that afler release into the
environment may reasonably be anticipated to cause a variety of adverse effects upon any
organism.2! In its endangerment finding, EPA expressly stated that GHG, including CO;, “may
reasonably be anticipated to. . . . endanger public health. . . .”.** EPA based its finding, in part,
upon its consideration of evidence demonstrating that climate change to which it asserts CO;
contributes will cause increases in regional ozone pollution, with associated increases in the risk
of respiratory illnesses and premature death.? Based upon EPA’s reasoning, CQ, thus
constitutes a pollutant which Pollution Prevention Planning is designed to and may address. In
fact, EPA reached this same conclusion under the federal Pollution Prevention Act, io which the
definition of “sourcc reduction” is tied under 30 Tex. Admin. Code §335.471(13).

In February 2010, EPA issued its 2010 — 2014 Pollution Prevention Program Strategic
Plan.®* In that Strategic Plan, EPA announced its intention to identify and levcrage pollution
prevention opportunities to reach five key goals. EPA’s first goal was to use the Pollution
Prevention Program to reduce the generation of GHG emissions to mitigate climate change,
including by the promotion of alternative technologies to control GHG.*

As stated, Air Produets is required to engage in pollution prevention planning with its
attendant source reduction efforts pursuant to 30 Tex. Admin. Code §§ 335.471 et seq. Air
Products has recently amended its Pollution Prevention Plan for the Facility to incorporate

construction and use of the CCS System as a source reduction activity because of its unique

Rrd

M 30 Tex. Admin. Code §335.471(10).

2 74 Fed, Reg. 66,496, 66,497.

B 1d, at 66,525.

2 hitp:/fwww.epa.gov/p2/pubs/docs/P2StrategicPlan2010-14.pdf
* id., at 3-4.
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viability at the Facility. Thus, the installation and use of the CCS Facility meets or exceeds
regulations adopted by the TCEQ for the prevention, monitoring, control, or reduction of air,
water, or land pollution, and Air Products is entitled to a positive use determination from the

TCEQ with respect to the CCS System.

III. PUBLIC POLICY STRONGLY SUPPORTS AIR PRODUCTS’ APPLICATION
AND A POSITIVE USE DETERMINATION

CO; emissions from industrial sources have been linked to climate change, and because
of that linkage EPA has concluded that GHG, including CO;, endanger the public health and
welfare,2® The pursuit of widespread cost effective deployment of CCS as a means of controlling
CO; emissions has thus become a national priority.”’

Air Products’ CCS System is one of a handful of projects to receive U.S. Department of
Energy funding in pursuit of advancing the viability of commercial scale CCS technologies. The
federal government and Air Products are together investing several hundred million dollars on a
project the express purpose of which is to prevent, monitor, control, or reduce air pollution in the
form of CO; emissions. Without a positive use determination from the TCEQ in response to Air
Products’ application, the economic viability of this nationally-sponsored project is jeopardized,
and the data, experience, and lessons that the project may provide to inform future policy
decisions may not be fully realized. Public policy considerations argue strongly in suppoit of a
positiye vse determination from the TCEQ.

1V, CONCLUSION

As shown above, Air Products has demonstrated that environmental rules and regulations

are being and will be met or exceeded by the CCS System, and thus the CCS System properly

%674 Fed. Reg. 66,496,
2 Report of the Interagency Task Force on Carbon Capture and Storage, p. 7.
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qualifies as pollution control property. The CCS System is precisely the type of equipment that
should qualify as pollution control property, especially in light of prevailing federal public policy
that encourages the reduction of CO, emissions and that secks to facilitate the commercial
deployment of CCS technology. Accordingly, the TCEQ should grant a positive use
determination in response to Air Products® application with respect to the CCS System.

Please feel free to contact us or the applicant directly if we may provide additional

information,
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AIR F A
PRODUCTS L=

Alr Products and Chemicals, Inc.
7201 Hamilton Boulevard
Allenlown, PA 18195-1501
Telephone (610) 481-4911

23 June 2013

Bridget C. Bohac, Chief Clerk
Mail Code 105

TCEQ

P.O. Box 13087

Austin, TX 78711-3087

RE: Negative Use Determination Appeal
Air Products LLC

Dear Ms. Bohac:

In accordance with 30 TAC §17.25 this letter conveys our appeal of the Texas Commission on
Environmental Quality’s Negative Use Determination issued May 28, 2013,

1. Name, address, and phone number of the person filing the appeal;

Gerard Thompson

Air Products and Chemicals, Inc.
7201 Hamilton Blvd

Allentown, PA 18195-1501
610-481-5154

2. Name and address of the recipient who received the determination
Gerard Thompson

Air Products and Chemicals, Inc.

7201 Hamilton Blvd

Allentown, PA 18195-1501

3. The application number for the use determination

Application Number: 16632

4. A request that the commission reconsider the use determination

On behalf of Air Products LLC I ask that the Commission reconsider the use determination for
our Carbon Capture and Sequestration system installed at our Port Arthur, TX facility.

5. An explanation for the basis of the appeal
In their Negative Use Determination the Commission did not address two of the central points of
our argument:



A. The CCS System is Entitled to at Least a Partial Positive Use Determination, Because it
is a Type of Equipment Listed in Subsection 11.31(k) of the Texas Tax Code and,

B. The CCS System Must Meet or Exceed a Rule or Regulation Adopted for the Prevention,
Monitoring, Control, or Reduction of Pollution — Not a Rule or Regulation that Requires
Collection and Sequestration of CO2

The attached document provides a more complcte explanation of these arguments as well as their
relationship to the elements of our application identified in the Commission’s determination.

If you should have any questions or require additional information please contaet me by

telephone at 610-481-5154 or by e-mail at thompsgp@airproducts.com.

Sincerely,
Air Products and Chemicals, Inc.

Apinirt Fhyrwaarsy

Gerard Thompson
Environmental Group



