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I.  JURISDICTION AND STIPULATIONS 

This Post-Closure Order (PCO), which incorporates Attachments A, B, C, and D, is issued to Formosa 
Plastics Corporation, Texas (Formosa or Applicant).  Formosa operates a plastics manufacturing 
facility near Point Comfort, in Jackson and Calhoun Counties, Texas (Facility).  Products are 
monomers including ethylene dichloride (EDC), vinyl chloride (VC), ethylene and propylene, and 
finished plastic including polyvinyl chloride, polyethylene and polypropylene.  The Facility consists 
of three tracts:  the original tract, which is under a 1991 Environmental Protection Agency (EPA) 
Administrative Order on Consent Docket No. VI-001(h)-90-H and a 1993 Texas District Court Order; 
the North tract, also known as the “Expansion Area,” which is under state Corrective Action; and the 
former Brookings tract, which is undeveloped except for piping corridors.  Hazardous waste 
constituents were released into seven (7) surface impoundments,which are now under Resourse 
Conservation and Recovery Act (RCRA) closure and post-closure care. 

During the active operation of the Facility, constituents from hazardous waste were released to the 
groundwater at the site from RCRA-regulated units, solid waste management areas (SWMUs), and 
areas of concern (AOCs).  The Applicant is entering into this PCO as the owner and operator of the 
Facility and property.  This PCO is issued pursuant to the authority vested in the Texas Commission 
on Environmental Quality (the Commission or TCEQ) under TEX. HEALTH & SAFETY CODE 
§361.082(h) and TEX. WATER CODE, §7.031(f).  The Commission and Applicant agree that the 
Commission has jurisdiction to enter into this PCO and that Applicant is subject to the Commission's 
jurisdiction.  Upon execution, the Applicant consents to issuance of this PCO by voluntarily agreeing 
to comply with all the terms and conditions of this PCO and explicitly waives its right to request and 
participate in a hearing regarding PCO terms and conditions. 

II. STATEMENT OF PURPOSE 

The Facility qualifies for a PCO, as defined in 30 TEX. ADMIN. CODE §335.2(m), because the 
groundwater contaminant plume underlying the facility resulted from commingled releases from the 
surface impoundments, which for the purposes of this order are RCRA-regulated units, and from one 
or more SWMUs and/or AOCs.  Through this PCO, TCEQ requires Formosa to perform the following: 

1. Conduct closure and post-closure care for hazardous waste management units, all of which 
are inactive and currently undergoing closure;  

2. Conduct post closure compliance monitoring and/or corrective action monitoring for 
groundwater contaminant plumes resulting from comingled releases from the closed RCRA-
regulated waste management units, SWMUs, and AOCs: 

a. The pre-1990 Area AOC No. 1 which includes affected soils and groundwater beneath the 
former Waste Water Treatment Plant (WWTP) Area , consisting of Equalization Basin 
Notice of Registration (NOR) 017, Surge Basin NOR 001, Emergency Basin NOR 014, 
Inactivation Deionization & Resin Basin (ANDCO Pond) NOR 015, Aeration Basin NOR 
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016, and Sludge Drying Beds NOR 007); and, AOC 2 – Vinyl Chloride Monomer (VCM) 
Area which includes the affected soils and groundwater beneath  the Storm Water Basin 
NOR 019, SWMU Nos. 17, 19, 21, 22, 23, 24, 25, and 35 will include corrective action 
monitoring pursuant to 30 Tex. Admin. Code §335.166 and §335.151. 

b. The Expansion Area, consisting of the DT-401/DT-402 Tank Area will include corrective 
action monitoring pursuant to 30 TEX. ADMIN. CODE §335.167. 

3. Complete additional assessment  of affected media (e.g. soil, groundwater, etc.) and submit 
an Affected Property Assessment Report (APAR) in accordance with Texas Risk Reduction 
Program (TRRP) rules, 30 TEX. ADMIN. CODE Chapter 350; 

4.  Submit a Response Action Plan that includes any necessary corrective action to remediate 
impacted soil and groundwater (e.g., creation of a plume management zone), evaluate the 
current remediation system and propose modifications to improve the efficiency and 
effectiveness of the system; conduct groundwater monitoring to monitor plume stability and 
control plume expansion; and implement institutional controls (e.g., deed notice) under 
TRRP rules, 30 TEX. ADMIN. CODE  Chapter 350; and, 

5.  Maintain financial assurance for post-closure care and compliance and/or corrective action 
and associated monitoring.  

III. RESPONSIBILITIES OF APPLICANT/ORDERING PROVISIONS  

1. Applicant agrees to undertake all actions required by the terms and conditions of this PCO 
including any portions of this PCO incorporated by reference. 

2. Applicant shall perform the Technical Requirements specified in Attachment A, Technical 
Requirements, and associated tables and attachments. 

3. The Applicant is responsible for ensuring that all of its contractors, subcontractors, 
laboratories, and consultants retained to conduct or monitor any portion of the work 
performed under this PCO will comply with the terms of this PCO.  

4. The obligations of this PCO, as set forth below for the Applicant, shall apply to, and be binding 
upon the Applicant, its officers, directors, employees, agents, trustees, receivers, successors, 
assigns, and all other persons, including, but not limited to, firms, corporations, subsidiaries, 
contractors, or consultants acting under or on behalf of the Applicant in connection with the 
implementation of this PCO. 

5. No change in ownership, corporate status, or partnership status relating to the facility will 
alter in any way the status or responsibility of the Applicant under this PCO.  The Applicant 
shall be responsible for and liable for completing all of its obligations under this PCO, 
regardless of whether the activities specified herein are to be performed by employees, agents, 
contractors, or consultants of the Applicant, or by employees, agents, contractors, or 
consultants of any party to whom the property is transferred before or after the execution of 
this PCO. 

6. Any documents transferring ownership and/or operations of the facility from the Applicant 
to a successor-in-interest shall include written notice and a copy of this PCO.  The Applicant 
shall provide written confirmation of the notice and a copy of this PCO being provided to the 
new owner and/or operator and written notice of the transfer of ownership and/or operations 
of the facility to TCEQ no less than 90 days prior to the transfer.  Transfer to any third party 
is subject to approval by the Executive Director or designee. 
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IV. APPLICATION MATERIALS  

This PCO is based on information submitted in the original PCC/PCO Part B application dated 
December 27, 2012; revised PCO Application dated September 20, 2013; and subsequent revisions 
dated April 4, 2014 and May 1, 2014, which the Applicant has certified to be accurate and complete 
pursuant to 30 TEX. ADMIN. CODE §§305.50(b) and 335.2(m).   

The PCO application, as amended, is incorporated into this PCO by reference as if fully set out herein.  
In cases where the provisions of this PCO conflict with the PCO application, this PCO supersedes the 
PCO Application. 

The expressed incorporation of the PCO Application does not relieve Applicant of its obligation to 
comply with all laws or regulations which are applicable to the activities authorized by this PCO. 

V. FINDINGS OF FACT 

1. The Applicant  operates a chemical manufacturing facility located on approximately 1800 
acres north of State Highway 35 and east of Farm-to-Market (FM) Road 1593 near Point 
Comfort, northeastern Calhoun County and southwestern Jackson County, Texas.  The 
Applicant’s Property is located approximately 0.5 miles east of Lavaca Bay and is bound on 
the east by Cox Creek (North Latitude  280 41' 20", West Longitude 960 32' 50").   

2. Construction of the original facility spanned from approximately June 1982 through 
December 1982.  Preliminary testing of the production process occurred in late 1982. The 
Applicant began operating a chemical manufacturing facility in March 1983.  The facility 
consists of production facilities for the manufacture of the base and intermediate materials 
for plastics, thermoplastics, chemicals and for water, steam and power.  The initial 
manufacturing facility consisted of a Vinyl Chloride Monomer (VCM) Plant, a Polyvinyl 
Chloride (PVC) Plant, a Utilities Plant, and a Wastewater Treatment Plant (WWTP).  In 1993, 
the Applicant expanded its existing facility with the addition of eight new facilities adjacent 
to its existing VCM/PVC plant located in Point Comfort, Texas.  The eight facilities include 
an Olefins Plant, Caustic/Chlorine Plant, Ethylene Dichloride Plant, High-Density 
Polyethylene Plant (HDPE), Polypropylene Plant, Ethylene Glycol Plant, Linear Low-Density 
Polyethylene Plant and a Utilities Plant. In addition, a Combined Wastewater Treatment 
Plant (CWPT) was added to support these eight (8) facilities and the initial VCM/PVC plant. 

The former WWTP was decommissioned in 1993 when the CWPT in the expansion area began 
operations.  The Expansion Area is located adjacent to its existing VCM/PVC plant located in 
Point Comfort, Texas.  In 1998, Formosa expanded again with the addition of three new 
facilities.  The new facilities included an Olefins II Plant, a HDPE II Plant, and a 
Polypropylene Plant (PP) II Plant.  In 2006, the Applicant expanded the facility again.  This 
time the expansion consisted of a Specialty Polyvinyl Chloride Plant.  The Facility is separated 
into two operating areas, the pre-1990 area and the Expansion Area.  In addition, the 
Applicant owns the property located south of the pre-1990 area, known as the former 
Brookings property; however there are currently no active operations in this area.   

The Applicant is a generator of “solid waste”; is also a generator of “hazardous waste” ; and, 
operates a “facility” as the terms are defined in 30 TEX. ADMIN. CODE §335.1.  Certain wastes 
and constituents found at the Facility are hazardous waste and/or hazardous constituents 
pursuant to Sections 1004(5) and 3001 of RCRA; 42 U.S.C. §§ 6903(5) and 6921; and 40 CFR 
Part 261.  There is or has been a release of hazardous waste or hazardous constituents to the 
environment from the Facility.  As listed below, the Applicant has disposed of hazardous 
waste into the environment without a permit pursuant to 30 TEX. ADMIN. CODE §335.43. 

3. The EPA 1991 RCRA 3008(h) Administrative Order on Consent amended June 2012 was 
issued as a result of soil and groundwater contamination in the pre-1990 area.  This area 
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includes all the 35 SWMUs listed in the 3008(h) Order, plus two AOCs, and one additional 
area of interest (AOI). 

A RCRA Facility Assessment (RFA) performed in July 1990, identified the 35 SWMUs.  
Investigation of these units was conducted in the Accelerated RCRA Facility Investigation 
(RFI) in 1991, the 1993 RFI, and the Supplemental RFI completed in 1995 and revised in 
1998.   

In the investigation, some of the surface impoundments from the former wastewater 
treatment area were identified as sources of groundwater contamination.  The Applicant 
installed groundwater recovery wells and monitoring wells beginning in 1993, and they 
continue to operate today. 

4. Contamination on the original tract is from surface impoundments, and the Facility is 
conducting groundwater corrective action for these impoundments pursuant to an EPA 
3008(h) Order, issued in 1991, and a Texas District Court Order issued in 1993.  The North 
tract has residual contamination from EDC releases, and is being addressed in accordance 
with TRRP at 30 TEX. ADMIN. CODE Chapter 350. 

5. EPA issued a unilateral RCRA 3008(h) order to Formosa in 2012 regarding corrective action 
on the site.  Formosa requested a hearing on the order.  A settlement was reached between 
EPA and Formosa on June 12, 2012, which resulted in amendment of the 1991 EPA 3008(h) 
Order to include the former Brookings property recently purchased by Formosa and a new 
EPA 3008(a)  Consent Agreement and Final Order (2012 CAFO) that includes the Expansion 
Area.  The Expansion Area consists of the 12 processing units constructed after 1993 and 
includes the Combined Wastewater Treatment Plant and the DT-401/DT-402 Tank Area.   

6. The 2012 CAFO requires corrective action to be conducted as result of releases of hazardous 
constituents in the Expansion Area which includes 13 SWMUs, 8 AOCs and 5 AOIs. The 2012 
CAFO Order also required that Formosa submit an application for either a Post Closure Care 
(PCC) Permit or a PCO to the TCEQ. 

7. The Applicant submitted an application for a RCRA PCC permit or PCO on December 28, 
2012.  The Executive Director issued an administrative Notice of Deficiency on January 10, 
2013 requesting whether Formosa applied for an order or permit.  Formosa stated its intent 
to pursue a PCO in a letter dated February 8, 2013.  In two subsequent letters, dated March 
13, 2013 and May 23, 2013, Formosa responded to inquiries by the Executive Director’s staff 
to justify how Formosa qualified for a PCO.  Based on correspondence and meetings between 
the Executive Director’s staff and Formosa as documented in the Executive Director’s June 
20, 2013 letter, the applicant chose to apply for a PCO and submitted the revised PCO 
application September 20, 2013.  The Executive Director provided comments on the revised 
PCO application via letter dated April 4, 2014 and the applicant resubmitted a final revised 
PCO application on May 1, 2014. 

8. Releases from historical waste management operations have contaminated the soil and 
groundwater at the facility.  Hazardous wastes or hazardous constituents have been released 
from the RCRA-regulated units, SWMUs, and AOCs addressed by this PCO.  Certain releases 
at the facility resulted in commingled plumes identified by the Applicant as originating from 
the RCRA-regulated units and one or more SWMUs or AOCs. 

9. The major chemical of concern in the soil and groundwater is EDC also known as 1,2-
dichloroethane, and its daughter constituents.  There have also been releases of benzene, 
toluene, ethylbenzene and xylenes (BETX) and other volatile organic compounds (VOCs). 
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10. The subsurface geology of laterally continuous clay layers restricts the vertical migration of 

hazardous constituents released from the RCRA-regulated units, as well as the SWMUs and 
AOCs. 

11. Under the EPA orders, the Applicant has installed interim recovery wells to pump 
contaminated groundwater from the uppermost saturated zones (known as the A Zone and B 
Zone, which are sand-bearing units found at about 15 to 20 feet below ground surface (bgs), 
and 40 to 50 feet bgs, respectively). 

Contaminated groundwater recovered from the wells is then treated in a steam stripper to 
remove VOCs.  Since EDC is a chemical that has a density greater than water (dense non-
aqueous phase liquid, or DNAPL), the contaminants remaining in groundwater have 
continued to migrate downward over the past 20 years. 

The final groundwater remedy is to keep the contaminated groundwater from migrating to 
offsite locations.  The Applicant has completed a groundwater treatment study where the 
groundwater is treated underground; and based on the results of the study the treatment may 
become part of the final remedy. 

12. The PCO Application requests authorization to implement necessary PCC for the waste 
management units, to perform compliance monitoring and/or corrective action with 
associated groundwater monitoring, and to maintain financial assurance for post-closure 
care, corrective action and monitoring under a PCO mechanism. 

13. This PCO is based upon information contained in the Part B PCO Application submitted 
December 28, 2012 and revisions dated September 20, 2013; and May 1, 2014, pursuant to 
30 TEX. ADMIN. CODE §§305.50(b) and 335.2(m). The Application was declared 
administratively complete by the Executive Director on October 2, 2013.  The PCO 
application includes a legal description of the facility.  See Facility Site Location Map, 
Attachment B. 

14. Public Notice of Receipt of an Application and the Intent to Obtain a PCO was published on 
November 7, 2013, in accordance with 30 TEX. ADMIN. CODE §39.806.    

15. Any public comments regarding the Notice of Receipt of an Application and the Intent to 
Obtain a PCO were processed in accordance with 30 TEX. ADMIN. CODE §55.156.   

16. Notice of this Proposed PCO and Preliminary Decision was provided to the public after the 
Application was declared technically complete in accordance with 30 TEX. ADMIN. CODE 
§39.807 on November 7, 2015 in English and November 24, 2015 in Spanish.   

17. Public comments regarding the Notice of a Proposed PCO and Preliminary Decision were 
processed in accordance with 30 TEX. ADMIN. CODE §55.156.  

18. The Executive Director has prepared a compliance history of the Applicant, dated August 31, 
2014, pursuant to the requirements of 30 TEX. ADMIN. CODE, Chapter 60.  Formosa has a 
compliance history ranking of Satisfactory and a numerical rating of 7.08.  Formosa’s 
compliance history is incorporated into this PCO by reference. 

VI. CONCLUSIONS OF LAW AND DETERMINATIONS 

1. This PCO subjects the Applicant to the jurisdiction of the TCEQ under the TEX. HEALTH & 
SAFETY CODE §361.082(h) and the TEX. WATER CODE, §7.031(f). 

2. The Applicant is a “person” as defined in TEX. HEALTH & SAFETY CODE §361.003(23). 

3. The Applicant is the “owner/operator” of a closing “hazardous waste management facility” as 
those terms are defined at 30 TEX. ADMIN. CODE §335.1.   
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4. The Applicant has demonstrated that the Facility meets the definition of “facility” provided 

in 30 TEX. ADMIN. CODE §335.1(55)(b). 

5. Certain wastes and constituents found at the facility are “hazardous wastes” or “hazardous 
constituents” as defined by 40 CFR Part 261, as adopted by reference in TEX. HEALTH & 
SAFETY CODE §361.003(12) and 30 TEX. ADMIN. CODE §335.1.  Those hazardous wastes or 
hazardous constituents were released from the RCRA-regulated units and the SWMUs and 
AOCs, all of which are subject to compliance monitoring requirements in 30 TEX. ADMIN. 
CODE §335.167. 

6. The Facility meets the eligibility requirements for a PCO found in 30 TEX. ADMIN. CODE 
§335.2(m) because the groundwater contaminant plume underlying the facility resulted from 
commingled releases from the RCRA-regulated units and from one or more SWMUs and 
AOCs. 

7. The Applicant has submitted an administratively complete PCO application. 

8. The Executive Director processed the PCO Application in accordance with all applicable 
TCEQ procedural requirements. 

9. Upon issuance, this PCO will govern the post-closure care and compliance monitoring 
requirements.   

10. Pursuant to Finding of Fact Number 18, the Executive Director has satisfied the requirements 
of 30 TEX. ADMIN. CODE Chapter 60 and has provided a copy of the Applicant’s compliance 
history as part of this PCO for consideration by the Commission. 

VII. SUBMISSION/AGENCY APPROVAL 

1. The Applicant shall submit all reports, plans, specifications, schedules, attachments, and 
response documents for review and approval within the time frame(s) specified either by the 
Technical Requirements provided in Attachment A of this PCO or by the Executive Director 
or designee.  

2. The Executive Director shall notify Applicant in writing of TCEQ's approval or disapproval of 
reports, plans, specifications, schedules, attachments, and response documents or any part 
thereof as necessary.  Reports, plans, specifications, schedules, attachments, and response 
documents required by this PCO and approved by the Executive Director or designee in 
writing shall be deemed incorporated into and part of this PCO. 

3. If the Executive Director or designee does not approve any plan, report or other item required 
to be submitted to TCEQ for its approval pursuant to this PCO, the Applicant shall address 
any deficiencies as directed by the Executive Director or designee and resubmit the plan, 
report, or other item within the time period specified by the Executive Director or designee. 

4. No informal advice, guidance, suggestion, or comments by the Executive Director or designee 
regarding reports, plans, specifications, schedules, attachments, or any other written 
documents submitted by Formosa will be construed as relieving the Applicant of its 
obligations to obtain written approval, if and when required by this PCO.  

VIII. FINANCIAL ASSURANCE 

Applicant and/or its successors and assigns shall provide financial assurance for closure, post-
closure care and compliance monitoring programs at the facility, as applicable, in a manner 
acceptable to the Executive Director or designee in an amount not less than $21,762,000 (2013 
dollars) for closure, $1,320,000 (2013 dollars) for post-closure care and $10,882,000 (2013 
dollars) for remediation and associated post-closure groundwater monitoring within sixty (60) 
days of the effective date of this PCO.  The financial assurance must be secured, maintained, and 
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adjusted in compliance with 30 TEX. ADMIN. CODE §335.179; 30 TEX. ADMIN. CODE Chapter 37, 
Subchapter P; and 30 TEX. ADMIN. CODE §335.152. In addition, Applicant, its successors and/or 
assigns shall submit to the Executive Director or designee, upon request, such information as may 
be required to determine the adequacy of the financial assurance.  

IX. DISPUTE RESOLUTION 

This section applies to any unresolved technical dispute between the TCEQ and Applicant arising 
under this PCO.  Any dispute that arises under or with respect to this PCO shall first be subject to 
informal negotiations between the staff of the Executive Director and Applicant.  The period of 
informal negotiations shall not exceed 30 calender days from the date Applicant notifies the TCEQ 
of the need for dispute resolution.  The informal negotiation period may be extended at the discretion 
of the TCEQ. The TCEQ’s decision regarding an extension of informal negotiations shall not be 
subject to dispute resolution or judicial review.  Informal negotiations shall not postpone the 
deadlines for Applicant under this PCO and its Appendices and Attachments. 

When informal negotiations end, the Applicant may refer the dispute to the Deputy Director, Office 
of Waste in a letter briefly describing the issue(s) to be resolved.  In its letter, Applicant shall describe 
the nature of the dispute and shall include a proposal for its resolution.  The filing of a letter shall 
not, in itself, postpone the deadlines for Applicant under this PCO.  In any dispute, Applicant shall 
have the burden of demonstrating that its position is consistent with this PCO, its Appendices and 
Attachments, and applicable state and federal law.  Any unresolved issues will be responded to in 
writing.   

Unless otherwise provided for in this PCO, the dispute resolution procedures of this Section shall be 
the exclusive mechanism to resolve technical disputes arising under or with respect to this PCO.  The 
procedures set forth in this Section shall not apply to enforcement or compliance actions initiated by 
the TCEQ to enforce the failure by Applicant to comply with this PCO, its Attachments, or plans 
approved by the Executive Director of the TCEQ or designee, or with obligations of Applicant that 
have not been disputed in accordance with this Section, or to prevent any imminent threat to the 
human health and the environment. 

X. RESERVATION OF RIGHTS 

1. TCEQ expressly reserves all statutory and regulatory powers, authorities, rights, remedies, 
both legal and equitable, which may pertain to Applicant’s failure to comply with any of the 
requirements of this PCO.  The PCO shall not be construed as a waiver or limitation of any 
rights, remedies, powers, and/or authorities that TCEQ has under the Texas Solid Waste 
Disposal Act or any other statutory, regulatory, or common law enforcement authority of the 
State of Texas.   

 In addition, the Executive Director or designee may, without further notice or hearing, refer 
this matter to the Office of the Attorney General of the State of Texas for further enforcement 
if the Executive Director or designee determines that Applicant is noncompliant with the 
requirements set forth in this PCO.   

2. This PCO shall not be construed to affect or limit in any way the obligation of Applicant to 
comply with all federal, state and local laws and regulations governing the activities required 
by this PCO. 

 Nothing in this PCO is intended to release or waive any claim, cause of action, demand or 
defense in law or equity that any party to this Agreement may have against any person(s) or 
entity not a party to this Agreement. 

3. TCEQ expressly reserves all rights and defenses that it may have, including the right both to 
disapprove of work performed by the Applicant pursuant to this PCO and to request that the 
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Applicant perform tasks in addition to those stated in the Technical Requirements contained 
in Attachment A of this PCO. 

4. Notwithstanding any other provision of this PCO, the Applicant shall remain responsible for 
obtaining any federal, state, or local permit for any activity at the Facility including that 
necessary for the performance of the work and for the operation or closure of the Facility. 

5. Any noncompliance with such Executive Director approved plans, reports, specifications, 
schedules, attachments, and response documents shall be construed as a violation of the 
terms of this PCO.  

XI. MODIFICATION OR AMENDMENT OF THE POST-CLOSURE ORDER 

1. The Applicant may request that the Executive Director extend any deadline specified within 
any provision of Attachment A.  Upon a satisfactory demonstration of force majeure or good 
cause, the Executive Director or designee may grant an extension for deadlines specified 
within Attachment A and this PCO shall be deemed modified and duly enforceable with the 
new schedule without Commission approval of the extension.   

2. Amendments to the PCO shall follow the PCO application requirements found in 30 TEX. 
ADMIN. CODE §305.50(b) and the public notification requirements found in 30 TEX. ADMIN. 
CODE §§39.809 and 55.156.  All modifications or amendments require the approval of the 
Executive Director or designee prior to implementation.  The Executive Director or designee 
may also initiate any modification or amendment if determined necessary for protection of 
human health and the environment.  Any modification to the Attachment A Technical 
Requirements shall be in writing and shall be effective on the date signed by the Executive 
Director or designee.  

3. Any reports, plans, specifications, schedules, attachments and modifications required by this 
PCO shall be incorporated into this PCO upon written approval by the Executive Director or 
designee.  

XII. REMEDIES FOR NONCOMPLIANCE 

1. Applicant shall report to the Executive Director information regarding any noncompliance 
which may endanger human health or the environment.  

a. The report of such information shall be provided orally within 24 hours from the time 
Applicant becomes aware of the noncompliance. 

b. A written submission of such information shall also be provided within fifteen (15) days 
of the time Applicant becomes aware of the noncompliance.  The written submission shall 
contain the following: 

1) a description of the noncompliance and its cause; 

2) the potential danger to human health or safety, or the environment; 

3) the period of noncompliance, including exact dates and times; 

4) if the noncompliance has not been corrected, the anticipated time it is expected 
to continue; and 

5) steps taken or planned to reduce, eliminate, and prevent the recurrence of the 
noncompliance, and to mitigate its adverse effects with schedule of 
implementation 

2. Noncompliance with any provisions of this PCO may subject the Applicant to enforcement 
action. 
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XIII. TERMINATION 

The provisions of this PCO shall be deemed satisfied upon the Applicant’s receipt of written notice 
from TCEQ that the Applicant has demonstrated that the terms of this PCO, including any additional 
tasks determined by TCEQ to be required under this PCO, have been completed to the satisfaction of 
the TCEQ.  This notice shall also affirm the Applicant’s continuing obligation to recognize TCEQ’s 
Reservation of Rights as required in Section X after all other requirements of the PCO are satisfied.  
The Applicant must provide public notice in accordance with 30 TEX.ADMIN.CODE §39.808 before the 
TCEQ issues a Notice of Termination. 

XIV. INDEMNIFICATION OF THE STATE OF TEXAS 

The Applicant agrees to indemnify, save, and hold harmless the State of Texas, its agencies, 
departments, agents, and employees, from any and all claims or causes of action arising from or on 
account of acts or omissions of the Applicant or its agents, independent contractors, receivers, 
trustees, and assignees in carrying out activities required by this PCO.  This indemnification shall 
not be construed in any way as affecting or limiting the rights or obligations of the Applicant under 
its various contracts. 

XV. FORCE MAJEURE 

1. The Applicant shall perform all the requirements of this PCO according to the time limits set 
unless this performance is prevented or delayed by events that constitute a force majeure. 

2. For the purposes of this PCO, a force majeure is defined as any event that is caused by an act 
of God, labor strike, work stoppage, or other circumstance beyond the Applicant’s control 
that could not have been prevented by due diligence, and that makes substantial compliance 
with the applicable provision or provisions of this PCO impossible.  Such events do not 
include increased costs of performance, economic hardship, changed economic 
circumstances, normal precipitation events, or failure to submit timely and complete 
applications for federal, state, or local permits.  Title 30 TAC §70.7(a) states:  “If a person can 
establish that an event that would otherwise be a violation of a statute, rule, order, or permit 
was caused solely by an act of God, war, strike, riot, or other catastrophe, the event is not a 
violation of that statute, rule, order, or permit.” 

3. The Applicant has the burden of proving by clear and convincing evidence that any delay is 
or will be caused by events reasonably beyond its control. 

4. In the event of a force majeure, the time for performance of the activity delayed by the force 
majeure shall be extended for the period of the delay attributable to the force majeure plus 
reasonable additional time for resumption of activities.  The time for performance of any 
activity dependent on the delayed activity shall be similarly extended, except to the extent 
that the dependent activity can be implemented in a shorter time.  The Executive Director or 
designee shall determine whether subsequent requirements are to be delayed and the time 
period granted for any delay.  The Applicant shall adopt all reasonable measures to avoid or 
minimize any delay caused by a force majeure. 

5. In the event of a force majeure, the Applicant shall immediately notify the Executive Director 
by telephone within twenty-four (24) hours after the Applicant becomes aware of the event 
and shall within ten (10) calendar days of becoming aware of the event, notify the Executive 
Director in writing of the cause and anticipated length of the delay.  The notification shall 
also state the measures taken and/or to be taken to prevent or minimize the delay and the 
time table that the Applicant intends to follow to implement the delayed activity.  Failure of 
the Applicant to comply with the force majeure notice requirements will be deemed a 
forfeiture of its right under this section. 
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XVI. STATEMENT OF SEVERABILITY 

The provisions of this PCO are severable.  If a court of competent jurisdiction or other appropriate 
authority deems any provision of this PCO to be unenforceable, the remaining provisions shall be 
valid and enforceable. 

XVII. SURVIVABILITY/PERMIT INTEGRATION 

The requirements of this PCO shall not terminate upon the issuance of a RCRA permit or permit 
modification, air quality permit, or other form of permit or order, unless all of the requirements of 
this PCO are expressly integrated into or superceded by such permit or order, or if all provisions not 
expressly integrated into or superceded by such permit or order have been fully completed to TCEQ’s 
satisfaction. 

XVIII. EFFECTIVE DATE 

The effective date of this PCO is the date it is signed for the Commission.  
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