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COLORADO RIVER AUTHORITY 8 OF
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CLIVE RUNNELLS d.b.a. AP RANCH’s EXCEPTIONS
TO THE PROPOSAL FOR DECISION

Pursuant to the instructions of the TCEQ General Counsel on February 14, 2014, and the
instructions of the ALJs in this matter, Clive Runnells d.b.a. AP Ranch (hereafter “AP Ranch”)
files these exceptions to the Proposal for Decision (“PFD”) issued on February 24, 2014. AP
Ranch notes that all the parties to the hearing operated under extremely tight deadlines, and
applauds the ALJs, as well as the other parties, for their handing of the hearing.

Background and Central Issue

The central issue addressed by the PFD is whether, on March 1, 2014 at 11:59 p.m., the
combined storage in Lakes Buchanan and Travis will be at a level that requires LCRA to release
water for downstream interruptible irrigation uses. No party to the hearing argued that such
releases should be required at the current combined storage levels. Therefore AP Ranch accepts
that some emergency authorization is required to allow LCRA to deviate from its approved 2010
Water Management Plan.

Exceptions

1. General Exception: No interruptible irrigation releases are a plausible scenario under any
trigger level.

When the TCEQ meets at 9:30 a.m. on February 26, 2014, it will decide whether to
affirm, modify, or set aside the ED’s Emergency Authorization. After that decision is made, the

LCRA and other parties will only have to wait for three days and a few hours to find out whether
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the combined storage will reach whatever trigger level is approved in the final order. It matters
little whether that trigger level is set at 850,000 AF (as in previous emergency orders), or 1.1
million AF (as in the ED’s proposed order) because no party presented any evidence that it
expects that either of these two trigger levels will be met on March 1. The CWIC, representing
the downstream interruptible irrigation users, testified that they do not expect surface water
deliveries from LCRA this year. In short, for the third year in a row, there will be no rice crop
irrigated by surface water provided by LCRA to Lakeside and Gulf Coast.

Therefore setting any trigger level reasonably above the current storage will have the
immediate effect of curtailing releases for downstream interruptible irrigation uses. The rice
farmers that rely on those releases will not plant their first crop, and there will be no customers
for a second round of releases because without a first crop, there will be no second (ratoon) crop.

2. Exception to FOF 42i: There is no credible threat to public health and safety regarding
landscape watering.

The application of LCRA requested, and the ED’s emergency authorization set, the
trigger level at 1.1 million AF. The PFD proposes setting the trigger level at 1.4 million AF,
relying upon the arguments and testimony of the City of Austin (“City”), Central Texas Water
Coalition (“CTWC”) and the Highland Lakes Firm Water Customer Cooperative (“Highland”).
These entities argued that their water conservation efforts to date are the most that they can do
during the drought. The City, CTWC and Highland maintained that continued outdoor watering
of landscapes and recreational areas for up to 15 hours a week was necessary to prevent an
“imminent threat to public health and safety.” Their witnesses variously argued that continued

outdoor watering was required to avoid fire risks, dusty conditions, injuries to small children on
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hard ground, economic harm to the landscape irrigation industry and landscapers in general.
None of these purported threats to pubic health and safety were backed up by specific examples.
Thus, AP Ranch excepts to proposed FOF 42i, because it is unsupported by the record.
AP Ranch also excepts to proposed FOF 42i, because it is not credulous, as it is not reasonably
possible that there are serious public threats to children based on “dry” or “firm” ground.

Maintaining the economic benefits to the landscape industry does not implicate safety or health.

3. Exceptions to FOFs 41a, 42e, 42f, and 42g: The emergency order will not alleviate
existing water supply concerns caused by the parties following their drought contingency
plans.

The City and Highland presented witnesses testifying that their existing water_systems

were currently unsafe. They relied upon examples of water stagnating in the storage tanks, low

disinfectant levels in the pipelines, and the risk of illegal cross connections from homeowners
drilling and connecting their own groundwater wells. However, this testimony related entirely to

measures implemented by the water systems as part of their _existing drought management

plans.

These drought contingency measures are in place because of the existing lake storage
levels, and will remain in place regardless of the details of this emergency authorization. For
example, the City’s Drought Contingency Plan will require the current Stage 2 measures until
combined storage reaches 900,000 AF. The testimony also established that no party had sought
emergency variances from TCEQ to deviate from their approved drought/conservation plans. In
short, this emergency authorization will not alleviate the purported “imminent threat to public
health and safety” if the testimony is true. Short of building a better water supply system, the

City seems to be arguing that the only way to alleviate the purported threat is to increase the
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rate at which water moves through their system by increasing demand beyond that allowed

in their Drought Contingency Plan. It is this mindset that caused the precipitous decline in lake
storage between May 22, 2012, to September 19, 2013 discussed by the ALJs (PFD at 22).
During that time period “combined storage volume staggeringly fell from 1.037 million AF to

637,000 AF in just 16 months, ... That was a period of time when no stored water was being

released to Pierce Ranch, Gulf Coast, and Lakeside...” (PFD at 22).

In other words, the action authorized by this emergency order will not alleviate these
particular threats to public health and safety, because the only thing that alleviates the threats
discussed by the City and Highland is more rain and increased storage in the lakes. Merely
preventing further declines in stored water due to releases for interruptible irrigation uses does
nothing to address theses threats. AP Ranch excepts to FOFs 4la, 42e, 42f, and 42g as
immaterial and irrelevant.

3. Exceptions to FOFs 30c, 49(b) and COLs 1(a) & (b), 4: The notion that an imminent
threat exists at 1.4 million AF is unsupportable.

AP Ranch excepts to all FOFs and COLs that relate to the 1.4 million AF trigger level,
including FOFs 30c, 49b as well as COLs 1(a) & (b), 4. For the TCEQ to affirm a finding that an
“imminent threat to public health and safety” exists all the way up to 1.4 million AF of combined
storage indicates that something has gone seriously awry with the notion of what constitutes an
emergency.

At 1.4 million AF, Lakes Buchanan and Travis will be seventy percent full. The City of
Austin will have long ago lifted its Stage 2 drought restrictions and up to 30 hours a week of

landscape watering will be allowed by its nearly one million residents. Many other LCRA
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municipal customers will have entirely cancelled all drought restrictions and unlimited water use
will be the norm. As the drought continues, the practical impact of the ALJs proposed increase to
a 1.4 million AF trigger point is unclear. However, despite the proposed ordering provision No. 5
(“... is not meant as precedent” for future actions), parties will undoubtedly look to this decision
and attempt to argue in future proceedings that the findings are established precedent.

An emergency finding that releases for downstream interruptible irrigation uses during
the duration of the order would cause or increase the likelihood of combined storage levels
reaching 600,000 AF is all that is required. The ordering provision to implement this finding
should simply state that no releases for downstream interruptible irrigation uses are permitted
during the duration of the order.

4. Adoption of exceptions filed by the National Wildlife Federation.

Finally, AP Ranch adopts and incorporates the exceptions filed by the National Wildlife
Federation.
Respectfully submitted,

BLACKBURN CARTER, P.C.

By:__ Charles W. Irvine
JAMES B. BLACKBURN, JR.
TBN 02388500
MARY W. CARTER
TBN 03926300
CHARLES W. IRVINE
TBN 24055716
4709 Austin Street
Houston, Texas 77004
713/524-1012 (Tel.)
713/524-5165 (Fax)
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CERTIFICATE OF SERVICE

On this 24" day of February, 2014, a true and correct copy of the foregoing instrument
was served on all attorneys of record by the undersigned via the method designated below.

ADMINISTRATIVE LAW JUDGE:
William G. Newchurch

Travis Vickery

State Office of Administrative Hearings
300 W. 15" Street, Suite 502

Austin, Texas 78701-1649

Via SOAH Electronic Filing System

FOR THE OFFICE OF THE CHIEF CLERK:

Charles W. Irvine
Charles W. Irvine

FOR THE EXECUTIVE DIRECTOR:

Robin Smith, Staff Attorney

Texas Commission on Environmental Quality
Litigation Division, MC-173

P. O. Box 13087

Austin, TX 78711-3087

Via Email: rsmith@tceq.state.tx.us

FOR LEHNER/LEWIS INTERESTS

Bridget C. Bohac, Chief Clerk

Office of the Chief Clerk — MC 105

Texas Commission on Environmental Quality
P. O. Box 13087

Austin, Texas 78711

Via TCEQ Electronic Filing System

FOR THE OFFICE OF PUBLIC INTEREST

COUNSEL:
Blas J. Coy, Jr.
Texas Commission on Environmental Quality
Office of Public Interest Counsel, MC-103

P. O. Box 13087

Austin, TX 78711-3087

Via Email: blas.coy@tceq.texas.gov
COLORADO

FOR LOWER RIVER

AUTHORITY

Lyn Clancy

Greg Graml

Associate General County
Lower Colorado River Authority
P. O. Box 220 H429

Austin, Texas 78703

Via Email: lyn.clancy@Icra.org
Via Email: greg.graml@Icra.org

GARWOOD IRRIGATION:

Molly Cagle

Baker Botts, LLP

1500 San Jacinto Center

98 San Jacinto Blvd.

Austin, Texas 78701

Via Email: molly.cagle@bakerbotts.com

FOR HIGHLAND LAKES FIRM WATER
CUSTOMER COOPERATIVE:

Patricia Carls

Carla Garcia Connolly

Carls McDonald & Dalrymple, LLP

901 S. Mopac Expressway, Suite 500

Austin, Texas 78746

Via Email: tcarls@cmcdlaw.com

Via Email: ccconnolly@cmcdlaw.com

CENTRAL TEXAS WATER COALITION:
Cynthia C. Smiley, Attorney

Shana Horton, Attorney

Smiley Law Firm

6000 Shepherd Mountain Cove, #2107
Austin, Texas 78730

Via Email: cindy@smileylawfirm.com

Via Email: shana@smileylawfirm.com
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FOR CITY OF AUSTIN:

ENERGY:

Mary K. Sahs

Sahs Law Firm

1700 Collier Street

Austin, Texas 78704

Via Email: marysahs@sahslaw.com

FOR CWIC.

Carolyn Ahrens

515 Congress Avenue, Suite 1515
Austin, Texas 78701

Via Email: carolyn@baw.com

FOR NATIONAL WILDLIFE

FEDERATION:

Myron J. Hess

44 East Avenue, Suite 200
Austin, Texas 78701

Via Email: hess@nwf.org

FOR TEXAS PARKS AND WILDLIFE

Ross Crow

City of Austin

P. O. Box 1088

Austin, Texas 78767-1546

Via Email: ross.crow@austintexas.gov
FOR LEHNER/LEWIS INTERESTS
GARWOOD IRRIGATION:

Paulina Williams

Baker Botts

98 San Jacinto Blvd., Suite 1500

Austin, Texas 78701-4078

Via Email: paulina.williams@bakerbotts.com

FOR CENTRAL WATER
COALITION:

Frank Cooley

Austin, Texas 78701

Via Email: frankjcooleyesg@gmail.com

TEXAS

KENNEDY REPORTING SERVICES, INC.:

DEPARTMENT:

Colette Barron Bradshy

Texas Parks and Wildlife Department
Legal Department

4200 Smith School Road

Austin, Texas 78744

Via Email: colette.barron@tpwd.texas.gov

Kennedy Reporting Service, Inc.

1801 Lavaca, Suite 115

Austin, Texas 78701

Via Email: order@kennedyreporting.com



