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: E ATTORNEYS AT LAW
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February 24, 2014

Via: http://www10.tceq.state.tx.us/epic/efilings Via: https://cis.soah.state.tx.us/soahupload/
Docket Clerk Docket Clerk (Monica Luna)

TCEQ State Office of Administrative Hearings
Office of Chief Clerk, MC 105 300 W. 15" Street

P.O. Box 13087 Suite 504

Austin TX 78711-3087 Austin TX 78701-1649

Re: SOAH DOCKET NO. 582-14-2123
TCEQ DOCKET NO. 2014-0124-WR
Application of Lower Colorado River Authority for Emergency Authorization

Dear Docket Clerks:

Please accept for filing in the above-referenced dockets the attached Exceptions to the
Administrative Law Judges’ Proposal for Decision and Proposed Order filed by the Highland
Lakes Firm Water Customer Cooperative.

If you have any questions, please do not hesitate to call.
Respectfully submitted,

CARLS, MCDONALD & DALRYMPLE, L.L.P.
Barton Oaks Plaza 1

901 South Mopac Expressway

Suite 280

Austin, Texas 78746

(512) 472-4845

(512) 472-8403 (fax)

o b Ol

Patricia Erlinger Carls
State Bar No. 03813425
tcarls@cmcdlaw.com
Carla Garcia Connolly
State Bar No. 07631100
cconnolly@cmedlaw.com
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SOAH DOCKET NO. 582-14-2123
TCEQ DOCKET NO. 2014-0124-WR

APPLICATION OF THE LOWER § BEFORE THE STATE OFFICE
COLORADO RIVER AUTHORITY § OF
FOR EMERGENCY AUTHORIZATION § ADMINISTRATIVE HEARINGS

HIGHLAND LAKES FIRM WATER CUSTOMER COOPERATIVE’S
EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGES’
PROPOSAL FOR DECISION AND PROPOSED ORDER

COMES NOW, Highland Lakes Firm Water Customer Cooperative (Highland) and files
these Exceptions to the Administrative Law Judges” (ALJs) Proposal for Decision (PFD) and

Proposed Order in the above-styled and referenced matter.

I;
Highland respectfully urges the Commission to adopt the PFD and Proposed Order issued
by ALJs William G. Newchurch and Travis Vickery, with a minor modification (discussed

below).

The ALJs correctly concluded that the Commission should grant the emergency order
pursuant to Texas Water Code § 11.139 and 30 Tex. Admin. Code § 297.17 because notice to the
Governor has been properly given and the evidence showed that emergency conditions exist
which present an imminent threat to the public health and safety and which override the
necessity to comply with established statutory procedures and there are no feasible practicable

alternatives to the emergency authorization.

As directed by the Commission, the ALJs received, evaluated and weighed the factual
and expert evidence put forward by 10 diverse parties, including approximately 16 hours of oral
testimony. Oral and written testimony was presented, and each party had the opportunity to

cross examine all witnesses. Per the Commission’s direction, most of the evidence focused on
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the appropriate combined storage “trigger level” for cutting off releases of stored water from
Lakes Buchanan and Travis for the benefit of LCRA’s non-firm, interruptible customers. After
hearing the testimony and considering all of the evidence presented by all of the parties, the
ALlJs correctly determined that the combined storage trigger level should be raised to 1.4 million
acre feet (MAF). The ALJs also correctly determined that CWIC’s “Minimal Proposal” is an
inappropriate attempt to strip findings of fact from the order that were supported by the great
weight of the evidence demonstrating that there is an imminent threat to the public health and
safety and that there are no feasible and practicable alternatives to the proposed emergency order
to address that threat. The ALJs also correctly determined that CWIC’s “Extensive Proposal”
requested findings of fact and conclusions of law that were not supported by the great weight and
preponderance of the evidence, were irrelevant, ignored key provisions of LCRA’s water rights,
were legally inapplicable, or were unnecessary. The ALJs also correctly determined that the
Commission is authorized by the plain language in Tex. Water Code § 11.139 to modify an
emergency order issued by the Executive Director, and compelled by the provisions in LCRA’s
certificates of adjudication, the court order approving those certificates, and the evidence
developed during the hearing, to increase the trigger level to a level greater than that initially

requested by LCRA 1in its application.

I1.

Highland agrees with the ALJs’ Proposed Ordering Provisions #1(a) and (b) that no
stored water be released from Lakes Travis or Buchanan for customers in LCRA’s Gulf Coast
and Lakeside Divisions and Pierce Ranch if the combined storage in the lakes is below 1.4 MAF
on March 1, 2014, and that if combined storage is at or above 1.4 MAF on March 1, 2014,
LCRA may provide up to 172,000 AF of interruptible stored water for diversion by customers
within LCRA’s Gulf Coast and Lakeside Divisions and Pierce Ranch.

III.
Highland does not agree, however, with Proposed Ordering Provision #2. Proposed
Ordering Provision #2 states that LCRA may provide interruptible stored water to Garwood
Irrigation Division and Pierce Ranch “fo the extent required by their contracts.” Those contracts

were never admitted into evidence and their terms are unknown. The record does not reveal how
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much water either of those entities might be entitled to (or allegedly entitled to). The TCEQ staff
did not review those contracts as part of their review of the application. (Tr. at p. 31, 1l. 1-7; and
p. 450, 11. 4-21). Garwood’s attorney stated that the terms of Garwood’s contract with LCRA are
in dispute, and that the dispute “centers in part around the definitions and the meanings of the
Garwood contracts with respect to firm and interruptible.” (Tr. at p. 30, Il. 14-25) The current
terms of the Garwood contract and the disputed provisions relating to the meanings of the terms
“firm and interruptible” seem very relevant to the subject of the emergency order. Because there
was no evidence presented regarding the nature or contents of either the Garwood or the Pierce
Ranch contracts, and because of the terms of the Garwood contract are disputed and subject to
change through private “negotiations” between LCRA and Garwood, it is inappropriate to allow
LCRA unfettered discretion to provide interruptible stored water to Pierce Ranch and to
Garwood “to the extent required by their contracts.” At the very least, as a matter of law, those
contracts must be consistent with LCRA’s Certificates of Adjudication Nos. 14-5478 and 14-
5482, both as amended. The contracts must also be consistent with the Order Adjudicating
LCRA’s Water Rights for Lakes Buchanan and Travis, In re The Exceptions of the Lower
Colorado River Authority and the City of Austin to the Adjudication of Water Rights in the Lower
Colorado River Segment of the Colorado River Basin, No. 115, 414-A-1 (264th Dist. Ct., Bell
County, Tex. April 20, 1988) (LCRA Exhibit A, Attachment F), and with the prior orders of this
Commission (LCRA Exhibit A, Attachment A). For these reasons, Highland recommends that

Ordering Provision #2 be revised to read as follows (underscored language added):

2. LCRA may provide interruptible stored water to the Garwood Irrigation
Division and Pierce Ranch, to the extent required by and consistent with (a) the
Order Adjudicating LCRA’s Water Rights for Lakes Buchanan and Travis, In re
The Exceptions of the Lower Colorado River Authority and the City of Austin to
the Adjudication of Water Rights in the Lower Colorado River Segment of the
Colorado River Basin, No. 115, 414-A-1 (264th Dist. Ct., Bell County, Tex. April
20, 1988), (b) LCRA’s Certificates of Adjudication Nos. 14-5478. as amended,
and 14-5482, as amended, (¢) prior orders of this Commission, and (d) their
contracts.

This requested revision is based solely on the record (see record citations above) and is a
revision that the Commission is authorized to make under Section 2003.047(m) of the

Texas Government Code.
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Respectfully submitted,

CARLS, MCDONALD & DALRYMPLE, L.L.P.
Barton Oaks Plaza 1

901 South Mopac Expressway

Suite 280

Austin, Texas 78746

(512) 472-4845

(512) 472- 8403 (fax)

By: (,_/ C[Cf‘

Patr101a Erlinger Carls
State Bar No. 03813425
tcarls@cmcdlaw.com
Carla Garcia Connolly
State Bar No. 07631100
cconnolly@cmcdlaw.com

ATTORNEYS FOR
HIGHLAND LAKES FIRM WATER CUSTOMER
COOPERATIVE
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CERTIFICATE OF SERVICE

[ certify that the foregoing “Highland Lakes Firm Water Customer Cooperative’s Exceptions to
the Administrative Law Judges’ Proposal for Decision and Proposed Order” was transmitted via
email to each of the parties on the attached mailing list and electronically filed with the TCEQ
and SOAH docket clerks on Monday, February 24, 2014,

%@wc@/u

Patricia Erlinger Carls

(See attached service list)

Highland’s Certificate of Service and Service List SOAH DOCKET NO. 582-14-2123
Page 1 of 3 TCEQ DOCKET NO. 2014-0124-WR
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TCEQ DOCKET NO. 2014-0124-WR

SERVICE LIST
LCRA: CITY OF AUSTIN:
Lyn Clancy Ross Crow

lvn.clancv@lcra.org
Iclancy@lcra.org

Greg Graml
greg.graml@Icra.org

coraml@lcra.org

CWIC:

Carolyn Ahrens

Booth, Ahrens & Werkenthin, P.C.
carolyn@baw.com

Michael ]J. Booth
Booth, Ahrens & Werkenthin, P.C.

mjb@baw.com

CENTRAL TEXAS WATER COALITION:
Cindy Smiley

The Smiley Law Firm
cindy@smileylawfirm.com

Shana Horton
The Smiley Law Firm
shana@smilevlawfirm.com

Frank Cooley
Attorney at Law
frankjcooleyesq@gmail.com

City of Austin Law Department
Ross.Crow@austintexas.gov

Mary Sahs
Attorney at Law
marysahs@sahslaw.com

HIGHLAND LAKES FIRM WATER
CUSTOMER COOPERATIVE:
Trish Carls

Carls McDonald & Dalrymple, LLP
tcarls@cmedaw.com

Carla Connolly
Carls McDonald & Dalrymple, LLP
cconnolly@cmedlaw.com

NATIONAL WILDLIFE FEDERATION:
Myron Hess

hess@nlf.org

CLIVE RUNNELLS D/B/A

AP RANCH:

Mary Carter
Blackburn & Carter
maryv@blackburncarter.com

mcarter@blackburncarter.com

Charles Irvine
Blackburn & Carter
charles(@blackburncarter.com
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SERVICE LIST
TEXAS PARKS & WILDLIFE COURTESY COPIES:
DEPARTMENT:
Colette Barron Bradsby TCEQ:
TPWD Legal Division Barnham.Richard@tceq.texas.gov

Colette.Barron@tpwd.texas.gov

GARWOOD IRRIGATION and
LEHRER/LEWIS INTERESTS:
Molly Cagle

Baker Botts
Molly.Cagle@bakerbotts.com

Paulina Williams
Baker Botts
Paulina.Williams@bakerbotts.com

Samia Rogers
Baker Botts
Samia.Rogers@bakerbotts.com

TCEQ EXECUTIVE DIRECTOR:
Robin Smith

Robin.Smith@tceq.texas.gov
rsmith@tceq.texas.gov

TCEQ OFFICE OF PUBLIC INTEREST
COUNSEL:

Blas J. Coy, Jr.

Blas.Coy@tceq.texas.gov

Vic McWherter
Vic.McWherter@tceq.texas.gov

vmcwhert@tceq.texas.gov

Kennedy Reporting Services, Inc.:
order@kennedyreporting.com
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