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AGUA SPECIAL UTILITY DISTRICT’S RESPONSE
TO PETITION TO REVOKE TPDES PERMIT

On or about September 12, 2014, the City of Mission (the “City” or “Petitioner”) filed its
Petition to Revoke TPDES Permit No. WQ0014415003 (the “Petition’), which was issued to the
Agua Special District (“Agua SUD” or the “District”) by the Executive Director (“ED”) of the
Texas Commission on Environmental Quality (“TCEQ”) on May 17, 2013. In its Petition, the
City readily admits that it received three separate forms of notice of Agua SUD’s permit
application — including one notice mailed directly to the City itself — but failed to pursue any of
its administrative remedies with regard to the District’s permit application. The City now comes
to TCEQ over a year and a half later to seek revocation of that permit based on a clerical error in
the application that has no bearing on the discharge point or water quality, and that can be
corrected without even a minor amendment of the permit. The timing of this Petition is not an
accident, as the City has sued the District seeking to enjoin construction of the District’s
proposed Palmview wastewater treatment system. TPDES Permit No. WQ00114415003
authorizes the operation of the wastewater treatment plant that would serve as the heart of that
system. With its Petition, the City seeks to use a TCEQ procedure to revoke a permit as leverage

in unrelated litigation. For the reasons stated below, the Petition should be denied.



I. Background

Agua SUD is special utility district in Hidalgo and Starr Counties created under Section
59, Article XVI of the Texas Constitution and Chapter 7201 of the Texas Water Code, and is a
political subdivision of the State of Texas. The District is taking all necessary efforts to
construct what is known as the Palmview wastewater treatment system in order to serve the
eastern portion of its CCN area, which currently relies on septic systems, with wastewater
service.! In order to do so, the District has purchased a site for a wastewater treatment plant, has
obtained the environmental permits needed, has engineered the plant and collection system
feeding the plant, and is currently obtaining easements for the collection system pipes. The
District has worked with the Texas Water Development Board (“TWDB”) and the
Environmental Protection Agency (“EPA”) to obtain approximately $44 million in funding for
the construction of the Palmview wastewater treatment system, of which roughly $4 million is
revenue bonds and $40 million is in the form of grant money. The project cannot be built
without this grant money.? In June of 2014, the District closed on the first series of bonds, which
fund the construction of the wastewater treatment plant. The second series of bonds, which
include approximately $30 million in grant money from the TWDB’s Economically Distressed
Areas Program, must close by December 31, 2014.

Mission’s Petition to revoke Agua SUD’s wastewater discharge permit is the City’s effort
to use a TCEQ proceeding as part of a strategy in unrelated litigation to prevent the District from
constructing the Palmview wastewater treatment system within the City’s limits or its
extraterritorial jurisdiction. The City first sued Agua SUD on July 8, 2014, Cause No. C-6183-

14-A, City of Mission, Texas v. Agua Special Utility District, in the 92nd Judicial District Court

1 See Exhibit A, Affidavit of Francisco Flores.

21d.



of Hidalgo County, seeking to enjoin Agua SUD from constructing its wastewater treatment
project (the “Hidalgo County suit”). In order to obtain binding declarations declaring the legality
and validity of the District’s two series of bonds for the construction of the Palmview wastewater
treatment system, as well as the District’s expenditure of money, proposed contracts, and pledge
of revenues necessary to repay these Bonds, Agua SUD then filed a bond validation suit pursuant
to Chapter 1205 of the Texas Government Code in the 250" Judicial District of Travis County,
Texas, Ex Parte Agua Special Utility District, Cause No. D-1-GN-14-002373 (the “bond
validation suit”). At issue in both the Hidalgo County suit and the bond validation suit is
whether the City may use its zoning and subdivision ordinances to prevent the District from
constructing a wastewater treatment plant that is within the District’s CCN and also within the
City’s limits. Following a trial on the merits, the bond validation suit and Hidalgo County suit
were consolidated, and have been directly appealed to the Texas Supreme Court.

The Petition to revoke the District’s TPDES permit is an attempt to use a Commission
procedure to frustrate the District’s ability to bring first-time sewer service to its customers in an
economically distressed area. Whether Mission may use its zoning ordinances to prevent the
constriction of the District’s proposed wastewater treatment plant is currently being addressed by
litigation in court. Because the Petition is without merit, it should be denied without the need for
a contested case hearing.

Il. The violation alleged by Petitioner is not significant as the City admits it had actual
notice of the application, and any alleged violation can easily be corrected.

TCEQ’s Rules state that before suspending or revoking a permit, the TCEQ must first
find that the violation is significant, and that the permit holder has not made a substantial attempt

to correct the violation.® Neither factor has been met here.

3 30 Texas Administrative Code § 305.66(g)(1).
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a. The alleged violation is not “significant” because Petitioner had actual notice
of the District’s discharge permit application.

The heart of the City’s Petition is that the “proper City authorities” were unaware of the
District’s application due to lack of notice until after the District’s permit was issued and, as
such, the City did not have the opportunity to participate in the administrative proceeding on the
permit application. However, the City concedes that, in fact, it received three different forms of
actual notice of the application at each relevant point in the TCEQ’s consideration of the
application.

Specifically, the City acknowledges that it received the following notices of the District’s
permit application:

e November 19, 2012 Notice of Receipt of Application and Intent to Obtain Water
Quality Permit (“NORI”) published in a newspaper of general circulation in
Hidalgo County (where the City is located);®

e March 29, 2013 Notice of Application and Preliminary Decision for TPDES
Permit for Municipal Wastewater New (“NAPD”) published in a newspaper of
general circulation in Hidalgo County;®

e Mailed notice of the application to landowners regarding both the NORI and

NAPD, including City of Mission, because Mission is the owner of property
located downstream of the permitted discharge point.”

4 See Petition to Revoke TPDES Permit at p. 4.

5 See Exhibit B, November 19, 2012 Publisher’s Affidavit for notice of NORI in Hidalgo County Monitor
and TCEQ Notice of Receipt of Application; see also Petition to Revoke TPDES Permit at p. 2 (“The NORI was
published in a newspaper of general circulation in Hidalgo County on November 19, 2012.”).

6 See Exhibit C, March 26 and 29, 2013 Publisher’s Affidavit for notice of NAPD in Hidalgo County
Monitor and TCEQ Notice of Application and Preliminary Decision; see also Petition to Revoke TPDES Permit at
p. 2 (“The NAPD was published in a newspaper of general circulation in Hidalgo County on March 26, 2013.”).

" See Exhibit D, Landowner Information Table, Agua SUD WWTP East (which is the District’s internal
name for what is referred to herein as the Palmview wastewater treatment plant), listing City of Mission, 1201 E 8t
St, Mission TX 78572-5812 as a landowner receiving mailed notice based on Mission’s ownership of property with
the legal description of a number of lots downstream of the Palmview wastewater treatment plant site; 11-27-12 list
of landowners receiving notice, again including City of Mission and same mailing address; 2-5-13 list of landowners
receiving notice, again including City of Mission and same mailing address. See also Petition to Revoke TPDES
Permit at p. 2 (“The chief clerk included the generic reference to the "City of Mission™ on its list of landowners

4



The City therefore admits that it received actual notice of the permit application on
numerous occasions. Evidence that a party received actual notice defeats a later claim for due
process violations.2 The City’s notice claims are factually similar to those made in a recent
Austin Court of Appeals decision. In McMaster v. Public Utility Commission of Texas, 2012
WL 3793257 (Tex. App.—Austin 2012, no pet.) (mem. op.), a landowner complained that he did
not receive notice of a contested case hearing in the form prescribed by the Commission’s rules,
and sought judicial review of the order granting the application. However, the applicant twice
published notice of its application in the appropriate newspapers, and then incorrectly mailed
notice to the landowner’s neighbor, who then told the landowner about the notice and advised
him to investigate the matter.® The Court found that, despite the fact that not every element of
the Commission’s notice rule was observed, the landowner had actual knowledge of the
administrative proceeding, and simply failed to timely file a motion to intervene.’® The Court
held that to require mailed notice of the application when the landowner had received actual
notice of it would be an “absurd interpretation of the rule” because “it would allow a person who
had actual knowledge of the CCN proceeding to wait until after resolution of the matter — i.e.,
after all the other parties expended considerable time and money on the issue—to step forward
with a complaint.”*! Such a result would also thwart the Commission’s rules that proceedings be

just and efficient.2

attached to the mailed notice for the Application. Agua SUD correctly identified the City of Mission as the owner of
a one-acre parcel of property located near the proposed discharge route within one mile downstream of the proposed
discharge point.”).

8 Pierce v. Texas Racing Commission, 212 S.W.3d 745, 758 (Tex. App.—Austin 2006, pet. denied).

%1d. at *1.

101d. at *5.

11d (emphasis added).



In another similar and recent case, Texas Commission on Environmental Quality v.
Denbury Onshore,'® a mineral interest owner and its successor in interest complained that the
TCEQ granted an application to construct four wastewater injection wells despite not receiving
proper mailed notice pursuant to the governing statutes and TCEQ rules, and because the
application misrepresented that the applicant owned the minerals under the proposed facility.
However, the land manager of the actual mineral interest owner offered an affidavit stating that
he “was aware” of the application, and stated in responsive briefing that it was aware of the
contested case hearing at a time when administrative remedies (including intervention in the
contested case hearing, or filing a petition with the TCEQ urging that the application contained
material misrepresentations) were still available, but failed to avail itself of those remedies.'*
Assertions of fact in live pleadings of a party are regarded as formal judicial admissions.'®
However, because the mineral interest owner judicially admitted that it had actual notice of the
contested case hearing when it could have availed itself of administrative remedies — even
though that notice was not in the form proscribed by statute or rule, and even though the
application contained a misrepresentation — the mineral interest owner failed to exhaust its
administrative remedies and therefore the district court was without jurisdiction to consider its

claims challenging the TCEQ’s order granting the permit application.®

12 4.

132014 WL 3055912 (Tex. App.—Austin 2014, no pet. h.) (mem. op.).

141d. at *6-7.

15 Holy Cross Church of God in Christ v. Wolf, 44 S.W.3d 562, 568 (Tex. 2001).

16 1d. at *8.



Here, the City judicially admits in its Petition to Revoke that it received three separate
forms of actual notice of the District’s application, including published notice as well as the
notices of the NORI and NAPD that were mailed directly to the City, as an affected landowner.
The City complains, however, that despite having actual notice of the application, the Permit
should be revoked because it was not mailed to the “mayor and health authorities” as well. Like
in McMaster and Denbury Onshore, the City had actual notice of the District’s application at a
time that allowed it the opportunity — which it declined to exercise — to participate in the
administrative proceeding on the application. The notices of the application, whether mailed or
published, are the same no matter to whom they are addressed; it is the duty of the recipient to
then look at the application to learn more about the project and decide whether or not to contest
the application. The City simply failed to do so. The City has therefore failed to present a
“significant” violation of TCEQ rules because of the actual notice it received.

Furthermore, the City has known of Palmview’s intent to construct a wastewater
treatment plant on this site since 2009. During the trial on the merits of the bond validation suit,
Francisco Flores, District Manager of Agua SUD, testified that the District’s engineers had
already identified the site of the proposed Palmview wastewater treatment plant in 2009, and at
that time had a meeting with the present mayor of the City, a former mayor of the City, and an
engineer of the City regarding the District’s intent to construct a wastewater treatment plant on
the site identified in the application.t” Mr. Flores testified that at that meeting, none of the

representatives from the City expressed any concerns about the plant site.®® Further, as part of

17 Exhibit E, excerpt of Reporter’s Record, Volume 3, from Ex Parte Agua Special Utility District, Cause
No. D-1-GN-14-002373, September 30, 2014 hearing on the merits testimony of Francisco Flores, at p. 88, In. 7 — p.
89, In. 13.

181d. at p. 89, In. 12-15.



the District’s environmental review of this site, public hearings were held in the community
regarding the Environmental Assessment, the Finding of No Significant Impact, and the
discharge permit beginning in 2009.° Mission’s claim that it did not know of the District’s
application, or the location of the proposed wastewater treatment plant, until “well after it was
issued by the Executive Director’®® and that it had no opportunity to participate in the
administrative process due to lack of notice is simply disingenuous.

Finally, regardless of whether the Permit application inadvertently states “Palmview” as
the City where the proposed plant would be located, the application identifies the location of the
plant by street address as well as by latitude and longitude. The application also contains maps
that clearly identify the location of the proposed wastewater treatment plant and discharge point,
as well as the property owned by the City that triggered mailed notice to Mission as an affected
landowner.?>  The City of Mission received three different forms of notice of the Permit
application as a downstream landowner, and therefore had actual knowledge that a permit
application that potentially affected its interests had been filed. Mission simply opted not to
participate until this late date when it seeks to revoke a properly issued permit in order to serve
its litigation strategy.

b. The permit application clearly identifies the location of the wastewater
treatment plant as well as its discharge point.

Further, the alleged violation that Petitioner complains of is not significant because the
application — of which Petitioner received three forms of actual notice — clearly identifies the

exact location of the proposed wastewater treatment plant as well as its discharge point. Mission

¥1d. atp. 92, In. 16 — p. 94, In. 14.
20 petition to Revoke TPDES Permit at p. 4.

21 See Exhibit F, TCEQ Domestic Wastewater Permit Application — Domestic Administrative Report and
Domestic Technical Report 1.0.



asserts that “no reading of the Application would reveal that the proposed facility was intended
to be located within the City of Mission’s corporate boundaries.”??> This is disingenuous. The
application notices and the Permit application itself state that the proposed wastewater treatment
plant would be located one mile south of West Loop 374, on the east side of Goodwin Road in
Hidalgo County, Texas 78572.22 Further, the application specifically identifies the location of
the proposed plant as well as the location of the discharge point by latitude and longitude.?*
With this information and knowledge of its own corporate boundaries, the City of Mission would
be able to ascertain that the location of the plant and its discharge point are within the City of
Mission.

In 2007, the Commission received a petition to revoke the wastewater discharge permit of
Far Hills Utility District.?® In that case, which was decided in 2011, the applicant failed to
properly publish notice of the application, made false or misleading statements with respect to
the mailed notice, failed to disclose relevant facts related to the ownership and configuration of
the property, and located the outfall in a different place than as was described in the permit
application.?® After a contested case hearing on the matter, the Commission found that the
misrepresentations by Far Hills were significant. However, instead of revoking Far Hills’

permit, the Commission dismissed the petition to revoke the discharge permit, and ordered the

22 petition to Revoke Permit Application at p. 3.

23 See Exhibit F at p. 11.

2 d.

% See An Order Regarding the Petition to Revoke TCEQ Water Quality Permit No. WQ0014555002 Issued
to Far Hills Utility District, TCEQ Docket No. 2009-0290-MWD; SOAH Docket No. 582-09-5727, September 29,
2011.

% d.



district to comply with certain conditions established in the order and to submit a major
amendment to its permit to come into compliance.

Unlike the Far Hills Utility District case, here the City received actual mailed and
published notice of the application and the location of the wastewater treatment plant and
discharge point are clearly and accurately described in the application, permit, and notice.
Further, the allegations regarding the District’s application are not related to a water quality
violation, or the quantity, quality, pattern, or place of the discharge, and therefore the alleged
discrepancy in the permit application is not significant and thus the Petition to revoke this permit
should be denied.

c. TCEQ rules allow clerical errors in permits to be easily corrected, and the
District is taking substantial steps to do so.

Finally, the alleged violation can be easily corrected. Under the TCEQ’s rules, a minor
amendment is an amendment to improve or maintain the permitted quality or method of disposal
of waste if there is neither a significant increase of the quantity of waste to be discharged nor a
material change in the pattern or place of discharge.?’” It is also defined as “any other change to a
permit . . . that will not cause or relax a standard or criterion which may result in a potential
deterioration of quality of water in the state.”?® A minor modification of a TPDES permit may
be made by the ED of the TCEQ.?® The ED may issue nonsubstantive permit corrections, which
include the correction of a clerical or typographical error, to update any provision in a permit
without changing the authorizations or requirements of that provision, or “to describe more

accurately the location of the authorized point or place of discharge . . . or disposal of any waste,

2730 Texas Administrative Code § 305.62(b)(2).
2 d.

29 1d. at § 305.62(b)(3).
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or the route which any waste follows along the watercourses in the state after being
discharged.”®

To the extent that the District’s permit requires correction, it meets the definition of a
minor amendment. The discharge location, and the volume and character of the discharge will
remain unchanged. The plant location and discharge point would have the same physical
location; the complained-of description in Appendix A listing the location of the site or nearest
city would simply be changed from Palmview, Texas to Mission, Texas. The appropriate
remedy is not to revoke a properly issued, properly noticed wastewater discharge permit, but to
correct the minor alleged error in the application.

And the District is taking substantial steps to do so. On May 19, 2014, the District
received notice from TCEQ that TPDES Permit No. WQ0014415003 would expire at midnight,
May 31, 2015. The process to renew this Permit is currently underway. On October 20, 2014,
the District awarded a contract to an engineering firm to prepare and submit a renewal
application to TCEQ.3! The District will file its renewal application on or before December 2,
2014.32 As part of the permit renewal process, the District intends to correct those points that
inadvertently refer to the city in which the proposed wastewater treatment plant and discharge
point as “Palmview.”3

I11. Conclusion
The alleged violation that Petitioner complains of is not significant, and is easily

correctable. The City of Mission received three forms of actual notice, including several mailed

%0 1d. at § 50.45(b).
31 Exhibit A, Affidavit of Francisco Flores.
321d.
3 d.
11



notices, of the District’s application for a wastewater discharge permit. That application
described the physical location of the proposed plant as well as its discharge point by address and
by latitude and longitude. Each of the notices received by the City came at times that allowed
the City to participate in the administrative proceeding on the District’s permit application, but
the City elected not to do so. Now, with Mission utilizing litigation in an effort to prevent
construction of the District’s Palmview wastewater treatment system, the City attempts to reopen
the administrative record to revoke a properly issued permit. To the extent that the Commission
believes corrective action is necessary with regard to this Permit, the proper course is to make a
minor modification during the permit renewal process to correct any reference to a “Palmview”

location, not to revoke the permit altogether.

Respectfully submitted,

BICKERSTAFF HEATH DELGADO ACOSTA LLP
3711 South MoPac Expressway

Building One, Suite 3000

Austin, Texas 78746

Telephone:  (512) 472-8021

Facsimile: (512) 320-5638 (fax)

By: /s Emily W. Rogers
Emily W. Rogers
State Bar No. 24002863

Joshua D. Katz
State Bar No. 24044985

ATTORNEYS FOR AGUA SPECIAL UTILITY
DISTRICT
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing document has been served
via electronic filing service provider, email, facsimile, and/or Certified Mail Return Receipt
Requested to all parties of record on this the 28" day of October, 2014.

Robert L. Galligan

Jones, Galligan, Key & Lozano, L.L.P.
Town Center Tower, Suite 300

2300 West Pike Boulevard (78596)
Post Office Drawer 1247

Weslaco, Texas 78599-1247
Telephone:  (956) 968-5402
Facsimile: (956) 969-9402
bgalligan@jgkl.com

Jason Hill

Amy Emerson

Lloyd Gosselink Rochelle & Townsend, PC
816 Congress Ave., Suite 1900

Austin, TX 78701

Telephone:  (512) 322-5800

Facsimile: (512) 472-0532
aemerson@Iglawfirm.com
jhill@Iglawfirm.com

/s/ Emily W. Rogers
Emily W. Rogers

13



EXHIBIT A









EXHIBIT B



























EXHIBIT C






























EXHIBIT D






























EXHIBIT E



1 REPORTER®"S RECORD
VOLUME 3 OF 6 VOLUME(S)
2 TRIAL COURT CAUSE NO. D-1-GN-14-002373
SUPREME COURT OF TEXAS NO. 14-0836
3
4
EX PARTE, 8§ IN THE DISTRICT COURT
5 8
8
6 8 TRAVIS COUNTY, TEXAS
8
7 8
AGUA SPECIAL UTILITY 8
8 DISTRICT § 250TH JUDICIAL DISTRICT
9
10
11
12 TRIAL ON MERITS
13
14
15
16 On September 30, 2014, the following

17| proceedings came on to be heard in the above-entitled
18/ and numbered cause before the Honorable Tim Sulak,

19| Judge Presiding, held in Austin, Travis County, Texas:
20 Proceedings reported by machine shorthand.
21
22
23
24
25
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put the set -- put the set of exhibits by the witness
chair so 1 don"t have to keep walking back and forth?

THE COURT: Absolutely.

MR. YOUNG: And at this time,
petitioner will call its first witness, Francisco
Flores.

THE COURT: All right. 1If you"ll ask

Mr. Flores to please come forward. Sir, i1f you"ll

have a seat In this chair. We"ll bring a pitcher with

some water In the event you care to have some. And I
don®"t know that it will be necessary, but we may have
an occasion to ask you to alter the pace of your
delivery or the volume of your delivery, but if we do,
that"s just a matter of making sure we"re all hearing
what you"re receiving -- what you"re delivering and
not a criticism.

MR. YOUNG: [I"m sorry one other
preliminary matter, Your Honor. We do have a Bench
copy of our half of the exhibits. Do you all have --

MS. EMERSON: Yeah.

MR. YOUNG: -- everything after --

MS. EMERSON: So this is 1 through 28
and 29 through 51.

THE COURT: All right. Thank you.

FRANCISCO FLORES,
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also had to apply for the Clean Water State Revolving
Funds.

Q. And earlier in some argument that was made
to the Court, there were some statements about what
the evidence might show as far as efforts that Agua
may or may not have made to discuss potential sites
with the City of Mission. Were you In the courtroom
while that argument was made?

A. Today? Yes.

Q. Yes.

Can you just briefly walk through the
Court some of the history of how Agua went about
identifying this particular site for the wastewater
treatment plant?

A. It was during the application phase. Like 1
said, we go back to the -- to this East and West EDAP
funding that -- or projects that we"re looking at. |IFf
I may, in 2005, when I came to work for the then
La Joya Water Supply Corporation in receivership, the
main goal at that time for La Joya Water Supply iIn
receivership was to provide water service for people
that had water only a couple of hours during day. You
didn"t know if 1t was In the nighttime or the daytime
when you were going to get 1t. People used to just

put buckets underneath their faucets to make sure that
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they captured water whenever they could. That was the
reason that we -- that the company went into
receivership. You know, that was La Joya Water.

In that, we borrowed money to build
water plants, to build water towers, Improve booster
stations to get water out to people every day, not
just a couple of hours a day, but every day, 24/7. In
that time, in 2007 and -- 200672007, the development
board saw that we were real good stewards of the money
that they -- we borrowed and the grants that we had
gotten, and they presented these options to us. They
presented us with these projects, the East and West
EDAP. The receiver, Mr. Pablo Vela, at first said, 1
don®"t have anything to do with sewer. My directive 1is
water only. At the behest of the development board,
and they said these projects are shovel ready, one
project, the Sullivan project, was shovel ready. That
means It was ready to go to construction. It just
needed to be applied for. And we applied for these
funds, and in that application process, we did the
Sullivan project, and at the same time we were looking
at the feasibility of getting the East project done,
which is the Palmview area project.

Q. And once you started working on the Palmview

project, how were potential sites for the treatment
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plant identified?

A. They were looked into by our engineers.
They took the area, you know, where best to flow to, |
guess, and they identified those sites. This Palmview
area site was located by the engineers as far as being
readily acceptable to, you know, to -- readily
feasible to be able to build a plant there. The
conditions were there as per them. You know, there
was a body of water where we could discharge the
effluent to. There was nothing -- anything around it,
really, as far as homes. It was In -- next to a power
plant. A lot of factors that they looked at to
identify this site.

Part of that i1dentification process Is
also contacting -- results that you have to look at,
alternatives. And the alternatives are various. Some
of the alternatives were looked into package plants.
Some were looked iInto as far as what they call cluster
sewer systems where they -- actually, they are like a
septic system, they go to a big septic system. Like a
couple of subdivisions go to a septic system that"s
huge. That was looked at.

And then we contacted, through the
engineers, the City of Mission and the City of McAllen

to see 1f we could send -- those were the alternatives
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you have to look at as well, to send sewer towards
them or have them receive the influent, you know, the
dirty water.

Q. When was that contact made with the City of

Mission?
A. In 2009, 1 think 1t was.
Q. And do you ever remember having a meeting

with anyone at the City of Mission about that

alternative --
A. Yes.
Q -- in 2009?
A. Yes.
Q. Who did you meet with?
A Mayor Beto Salinas, Richard Pérez, Fred

Kurth, 1 think, was their engineer with Melden & Hunt,
our engineer, and a couple of our board members.

Q. And who i1s Richard Pérez?

A. He"s a past mayor from the City of Mission.

Q. And who 1s Fred Kurth?

A. As 1 believe -- well, 1 know he 1s. He"s --
I don"t know 1f he still is the city engineer, but
he®"s an engineer with Melden & Hunt, Inc., out of
Edinburg, Texas.

Q. And do you know whether -- do you remember

where that meeting took place?
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A. It took place at S&F Builders or
Constructors, something like that, i1s the private
office of Mr. Beto Salinas and his partner.

Q. And at that point, when you had that
meeting, had the plant site that"s at issue In this
lawsuit, had that site been i1dentified at that point?

A. At that time, yes, by the engineers. They
had already identified that site.

Q. And do you remember whether that site ever
came up in the meeting you had with the City of
Mission?

A. The site was discussed with the mayor and
the people present.

Q. And based on your recollection, did Mission
express any concerns about that site?

A. Not the site i1tself, no.

Q. Did they express concerns that you remember
about other topics?

A. There was -- there was -- the mayor had
asked for $10 million up front. And this alternative,
to take sewer to them, he asked for $10 million up
front. And I don"t know what the $10 million was for,
but he said he needed $10 million up front. And then,
you know, they were looking to see i1f they could

provide that service for us.




11:19

© 0 N & o A W N PP

11:20 10
11
12
13
14
11:20 15
16
17
18
19
11:20 20
21
22
23
24
11:21 25

90

Q. So you testified that at least at the
initial stage, Agua SUD considered a couple of
different options, including hooking up to Mission"s
system and the site that we"re In court with today.

Do you remember why Agua eventually
decided on the project that"s designed at the site
that i1s the subject of this lawsuit? In other words,
why did Agua not proceed with hooking up to the City
of Mission?

A. As 1In the engineering study, the engineering
study that was done, the feasibility of going to
either one, McAllen or Mission, was not economically
feasible for us. And 1t looked at the current
capacities of both systems, the McAllen system and the
Mission system. The Mission system didn"t have the
capacity to provide that service immediately and for
the future growth of the -- of the project itself. In
other words, the future EDAP section that goes to the

Nine Mile Line didn"t have the capacity to provide

that service or the -- they didn"t have it.

Q. When did Agua purchase the current site?

A. Late spring, early summer of 2012, somewhere
in there.

Q. And do you know when the site was annexed by

the City of Mission?
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A. No. Well, I do today, but --

Q. As you sit here today, what"s your
understanding of when the site was annexed?

A. As 1 understand 1t, 1n 2010 sometime, or to
that order i1t was there.

Q. So there was some argument earlier this
morning that Agua waited around between 2010 and 2012
before i1t decided to purchase the site. Was there
anything going on with regard to this site prior to

when i1t purchased the site 1n 20127

MR. HILL: Objection, relevance.

THE COURT: 1It"s a pretty broad
question.

MR. YOUNG: 171l try to rephrase my
question, Your Honor, but I"m also trying to respond
to you what was argued in opening argument by opposing
counsel.

THE COURT: I understand. There was an
objection to relevance to a broad question.

Q. (BY MR. YOUNG) What kind of planning, if
any, did Agua SUD start performing for this site prior
to 20107?

MR. HILL: Objection, relevance.

THE COURT: Overruled.

A. We had to prepare a number of certificates
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or investigations. There was a site -- site area,

site certificate. We had to look at the geotechnical.

And 1 say "we." The engineers looked at the
geotechnical, the feasibility of, like I said, the
body of water to discharge to. We had -- they had to
do an archeological study to make sure there was no
archeological areas that would be disturbed by the
construction.

At the same time, that was geared
towards the project to the development board, NADBank
had also, under BECC, the Border Environmental
Cooperation Commission, | think 1t"s called, BECC was
trying to certify our project as well.

MR. HILL: Objection; hearsay.

THE COURT: Overruled.

A. BECC asked us to look at this, so they were
funding part of 1t as well. 1It"s a certification
process that BECC goes through to certify, and it
takes a number of years to get certified through BECC

and actually get money in hand from them.

So we had all these studies going on to

make sure that the site was viable and make sure it
was a site that was available to receive that sewer
site; build a plant on it, that the soils could take,

you know, the heavy construction, the concrete; and
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then the -- the grades, the planes, all this good
stuff from the engineers of how the sewer would get
there. Hopefully by gravity, mainly, to avoid cost of
pumping 1t all the time. And that"s kind of the
studies we went through to get to the point of getting
this property.

Q. (BY MR. YOUNG) And to make sure I
understand, were those 2009 studies specific to this
particular site?

A. Yes.

Q. And was there any sort of a public hearing
process involved?

A. Yes.

Q. Can you describe for the Court just briefly
what the public hearing process was?

A. Part of 1t was the -- like 1 said, the
people that -- there was a process where they had to
be posted 1n a local paper and invited to comment on
the site i1tself for the discharge permit, and before
that, for the FONSI. 1It"s what"s called a Finding of
No Significant Impact. Those had to be published.

On some of them, the owners that
abutted the discharge area would -- were contacted,
you know, especially that there would be a sewer plant

being built and there would be a discharge of effluent
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into a stream that would abut their properties.

Q. Where were those public hearings held?

A. They were scheduled for -- at our office at
Agua SUD.

Q. And do you remember approximately the time

period when the public hearings were held?

A. Between 2009 and 2011, "12. There was quite
a few. We had -- there was the FONSI, there was the
environmental document, the discharge permit, and
later on, closer to 2013, BECC required us to have
three -- two public hearings on their funding side of
the $8 million they were going to give us.

Q. And was that held at --

A. At Agua SUD as well, yes.

Q. I want to ask you some questions now about
the specific funding sources, including the bonds for
this project. Prior to, 1 guess, the commitments and
the i1ssuance for some of the bonds, what monies, 1If
any, were spent on the original plant design and site
acquisition by Agua? And by what monies, 1 mean how
much.

A. On the Agua®s portion of buying the site or
the --

Q. Well, let"s split 1t up. First, the plant

design, how did that come about?
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A. As 1 said, this project has been going on
for many years. So up until the point Agua picked it
up, there was at least, from invoices we saw when we
came Into the receivership, pretty close to seven
million dollars already spent on design of the
collection system and the treatment plant.

When Agua picked i1t up, we got a grant
for $2.4 million from the development board to finish
off the project, to finish off the design of the
collection system, and half a million from BECC to do
the same.

Q. Before this particular project, either in
your capacity as district manager for Agua SUD or your
capacity as the utility director for the City of
Mission, how many wastewater treatment plants have you
been i1nvolved iIn the design and implementation?

MR. HILL: Objection; relevance.

THE COURT: Overruled.

A. Two. Three. Almost one.

Q. (BY MR. YOUNG) Which ones?

A. Well, the -- at the beginning, the expansion
of the wastewater plant iIn Mission. That was a
project that was -- that was a project, an EDAP
project, that included La Joya Water Supply

Corporation and the City of Mission. It was to build
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a wastewater treatment plant, if I"m not mistaken,
about one and a half MGDs, or two MG -- two million
gallons a day, on north of 495 and Holland Road where
Mission had a water plant. We had bought a number of
acres out there and I can"t remember how many there
were, but we were going to build a wastewater plant to
provide water or wastewater service for the eastern
part of Palmview and the northern part of Mission®s
CCN that went into the Sharyland Water Supply
Corporation area.

The project was already designed, it
was already -- they already had public hearings.
There were some people that protested i1t by mainly
some people that lived close to there. 1 would say
maybe like 40 residents protested i1t. But It was a
facility that was going to be built there, a joint
effort between La Joya Water Supply Corporation and
the City of Mission.

At the last minute -- 11l say the last
minute because at that particular time, I was iIn
charge of maintaining the systems. 1 wasn"t actually
involved In the grants and loans themselves. But iIn
the hearings that we had, this was like a 90-percent
grant program. The buy-in 1 think was a million

dollars from the City of Mission and a million dollars
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from La Joya Water Supply Corporation. La Joya Water
Supply Corporation, for whatever reason, bailed out.
1 -

And 1s La Joya Water Supply Corporation --
well --

-- was that prior to the receivership?

Yeah, prior to the receivership. And --

o r O rr O

And that eventually become Agua SUD?

A. Agua SUD. And i1t"s a CCN itself. In fact,
if 1 may, we talk a lot about Palmview in this area,
and 1t"s become the Palmview area, but 1t"s Agua®s
CCN. At that time 1t was La Joya Water Supply
Corporation®s CCN, and for whatever reason they bailed
out.

The mayor, Mr. Beto Salinas, called me
the night -- the night of the vote of the council
voting on moving forward with this project or not.

And Mayor Salinas called me up personally and he said,
Flores, what"s going to happen here? 1 said, |1 don"t
know, sir. He goes, well, there"s protests. And I
said, | understand that, sir, but the protest iIs a
protest of ignorance. The lady that got all these
people galvanized told people that 1f they smelled
sewer, they were going to get brain cancer.

MR. HILL: Objection, Your Honor. This
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