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II. BACKGROUND 

The TCEQ received Agua SUD’s permit application on September 24, 2012, and 
declared it administratively complete on November 9, 2012. The Notice of Receipt and 
Intent to Obtain a Water Quality Permit (NORI) was published on November 19, 2012, 
in English in The Monitor and in Spanish in El Nuevo Heraldo. ED staff completed the 
technical review of the application on December 12, 2012, and prepared a draft permit. 
The Notice of Application and Preliminary Decision for a Water Quality Permit (NAPD) 
was published on March 26, 2013, in English in The Monitor and on March 29, 2013, in 
Spanish in El Nuevo Heraldo. The public comment period ended on April 29, 2013, with 
no comments submitted. The ED issued the permit on May 17, 2013, with an expiration 
date of June 1, 2015. The TCEQ did not receive any motions to overturn. Mission mailed 
a notice of intent to file a petition to revoke to Agua SUD on August 28, 2014. Mission 
filed its petition to revoke with the TCEQ on September 12, 2014. The House Bill 801 
procedural rules do not apply to a petition to revoke. 

III. LEGAL AUTHORITY 

A. Mailed notice 
 

As part of the permit application process at the TCEQ, the Office of the Chief 
Clerk (CCO) is required to mail notice to “the mayor and health authorities of the city or 
town in which the facility is or will be located or in which waste is or will be disposed 
of.”1 The name of the city or town that needs to receive notice comes from the completed 
application. For a municipal TPDES permit application, this information is found in 
Domestic Administrative Report 1.0. CCO must also mail notice to “the landowners 
named on the application map . . . or the sheet attached to the application map.”2 For a 
municipal TPDES permit application, this information is submitted as part of Domestic 
Administrative Report 1.1. The information must include the adjacent landowners’ 
names and addresses “as can be determined from the current county tax rolls or other 
reliable sources.”3 

 
B. Petition to revoke 
 

A TPDES permit is not a vested right and can be revoked for good cause after the 
Commission provides an opportunity for a public hearing.4 Commission rules at section 
305.66(a) list the circumstances that encompass good cause, which includes “the 
permittee’s failure in the application . . . to disclose fully all relevant facts, or the 
permittee’s misrepresentation of relevant facts at any time.” Any person affected by an 
issued permit may file a petition to revoke that permit with the TCEQ.5 At least fifteen 
days before filing its petition, the petitioner must notify the permittee of its intention to 

                                                   
1 30 TEX. ADMIN. CODE § 39.413(2) (West 2014). 
2 Id. § 39.413(1). 
3 Id. § 305.48(a)(2). 
4 TEX. WATER CODE ANN. § 7.302(b) (Vernon 2008); 30 TEX. ADMIN. CODE § 305.66(a). 
5 30 TEX. ADMIN. CODE § 305.66(d). 
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file a petition and provide the permittee with a copy of the petition.6 Unless the 
Commission intends to deny the petition, if the permittee does not consent to the 
revocation, the Commission shall conduct a public hearing on the petition.7 The 
Commission may revoke a permit if it finds after notice and hearing that the permittee 
“made a false or misleading statement in connection with an original . . . application.”8 
However, before doing so, the Commission must find that the violation is significant and 
that the permittee “has not made a substantial attempt to correct” the violation.9 

 
The rules do not specify how a person qualifies as an affected person under 

section 305.66(d). In past revocation cases, the ED has looked to title 30, section 55.203 
of the Texas Administrative Code to provide guidance on who is an affected person. 
Under section 55.203(a), an affected person is a person “who has a personal justiciable 
interest related to a legal right, duty, privilege, power, or economic interest affected by 
an application.” Combining that with section 305.66(d), an affected person in a petition 
to revoke case would be someone with a personal justiciable interest related to a legal 
right, duty, privilege, power, or economic interest affected by the issuance of a permit. 
The interest cannot be common to members of the general public.10 Section 55.203(c) 
lists several examples of factors for the Commission to consider when determining if 
someone meets the affected person definition. This includes considering whether a 
governmental entity has “statutory authority over or interest in the issues relevant to the 
application.”11 For a petition to revoke, the statutory authority or interest would need to 
be relevant to the issuance of the disputed permit. 

IV. ANALYSIS OF PETITION TO REVOKE 

A. The petition should be denied. 
 
The crux of Mission’s argument is that Agua SUD listed the City of Palmview 

(Palmview) as the city in which the facility site will be located in or closest to12 and the 
city in which the outfall will be located.13 Mission argues that these were false and 
misleading statements because Agua SUD should have listed Mission in response to 
those two questions in the application, not Palmview.14 Because of these 
misrepresentations, Mission’s mayor and health authorities were not mailed notice of 
the application, as is required by section 39.413 of the TCEQ’s rules.15 

 
The ED agrees that CCO did not mail the NORI or NAPD specifically addressed to 

Mission’s mayor and health authorities. According to the mailing lists for the two 

                                                   
6 Id. § 305.66(e). 
7 Id. § 305.68(a). 
8 Id. § 305.66(f)(3). 
9 Id. § 305.66(g)(1). 
10 Id. § 55.203(a). 
11 Id. § 55.203(c)(6). 
12 Pet. Revoke TPDES Permit app. A, at 11 of 18. 
13 Id. app. A, at 12 of 18. 
14 Id. at 1, 4. 
15 Id. at 4. 
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notices, the mayor and health official notices went to Palmview.16 However, whether 
Mission should have been notified as the city where the facility and outfall will be 
located is moot because Mission was still provided with the same two notices of the 
application by mail as an adjacent landowner. Both the mailing list for the NORI and the 
NAPD list the City of Mission as an entity that was sent notice as an adjacent landowner 
in compliance with section 39.413(1).17 The owner name and address match those on the 
Hidalgo County Appraisal District (CAD) record provided for Mission’s property as part 
of the application.18 Therefore, Mission was provided with notice as an adjacent 
landowner in compliance with the TCEQ’s rules. Neither the NORI nor NAPD mailing 
label for Mission is marked as returned mail; therefore, it appears that service on 
Mission was successful twice. Accordingly, this case can be distinguished from a case in 
which an entity that was entitled to receive mailed notice did not receive any mailed 
notice of an application. 

 
Mission argues that the fact that “Mayor” or “Health Official” did not appear 

below its name on the notice envelopes resulted in city officials not being aware of the 
application until after the permit was issued.19 However, the city itself is the legal entity 
that is entitled to receive notice. In this case, despite the absence of the word “Mayor” or 
“Health Official,” Mission received adequate notice of the application twice. The mayor 
and health official of the city where a wastewater treatment plant or outfall will be 
located do not receive notice individually; rather, they receive notice in their 
representative capacities for the city. While adding those titles to the envelopes may 
help the notice be forwarded to the proper city employee more quickly, the omission of 
those titles should not prevent that from occurring. In addition, the contents of the 
envelope and the text of the notice do not differ whether notice is sent to a city official or 
to an adjacent landowner. Mission received the same information as an adjacent 
landowner as it would have as the city where the facility and outfall will be located. As 
noted above, this case can be distinguished from a case in which an entity that was 
entitled to receive notice did not receive any notice of an application. Therefore, there is 
no defective notice to be cured by granting the petition to revoke, and the ED 
recommends that the Commission deny it. 

 
Even if the absence of “Mayor” and “Health Official” on the envelopes sent to 

Mission was a cause for concern, the existing evidence does not demonstrate for a fact 
that Mission should have been the city listed in the application instead of Palmview. 
According to Mission, it annexed the site on January 11, 2010.20 The Hidalgo CAD 
information for the site dated April 14, 2010, provided by Agua SUD in its application 
does not list Mission as a taxing jurisdiction.21 In fact, it lists another city, the City of 
Abram, as a taxing jurisdiction. By 2012, the Hidalgo CAD was listing Mission as a 

                                                   
16 Att. A, at 2; Att. B, at 2. 
17 Att. A, at 3; Att. B, at 3. 
18 Att. C. According to Mission’s web site (www.missiontexas.us), its address for City Hall is still the same 
today as it was on this attachment. 
19 Pet. Revoke TPDES Permit 4. 
20 Id. at 3 n.6. 
21 Att. D, at 1. 
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taxing jurisdiction, but it also still listed Abram.22 Agua SUD filed its application on 
September 24, 2012, and acquired the facility site on October 26, 2012.23 For 2013, the 
Hidalgo CAD again listed Abram and Mission as taxing jurisdictions.24 However, out of 
the four maps currently linked to Mission’s web site that depict Mission’s corporate 
boundary, only one depicts the corporate boundary as encompassing the proposed 
facility site and outfall.25 Based on this information, it is unclear whether the proposed 
facility site and outfall were located within Mission’s corporate boundary as of 
September 24, 2012. Due to this uncertainty as well as the lack of defective notice 
explained above, the ED recommends that the Commission deny the petition to revoke. 

 
B. In the alternative, refer the petition to SOAH. 

 
In the alternative, if the Commission believes the appropriate course of action at 

this time is to refer the petition to SOAH for a public hearing, several issues of fact and 
mixed issues of fact and law need to be resolved before the Commission can determine if 
Agua SUD’s permit should be revoked under section 305.66. The first issue would be 
whether Mission is an affected person that may file a petition to revoke under section 
305.66(d). Mission’s argument on this issue appears to be limited to stating that it is 
affected by the permit’s issuance because waste will be discharged under the permit 
within the city’s corporate boundary.26 As discussed in the next paragraph, the ED 
believes the issue of where Mission’s corporate boundary was in relation to the proposed 
facility site and outfall is unresolved. Even if waste will be discharged within the city’s 
corporate boundary, Mission has not explained how this relates to a justiciable interest 
that is specific to the city, such as any legal right, duty, privilege, power, or economic 
interest of the city’s that is affected by the issued permit. Therefore, it is unclear at this 
time whether Mission is a person affected by the permit’s issuance that may file a 
petition to revoke. 

 
Assuming Mission is found to be an affected person, the next issue would be 

whether Agua SUD should have listed Mission instead of Palmview in response to 
questions 7.e. and 8.b. in Domestic Administrative Report 1.0 in its application. As 
discussed above, information provided by Agua SUD, Mission, and other available 
sources is contradictory and inconclusive regarding whether the facility site and outfall 
were located within Mission’s corporate boundary when Agua SUD filed its application. 
As this claim serves as the basis for Mission’s argument that Agua SUD’s permit should 
be revoked, it needs to be resolved before the revocation requirements found in section 
305.66(a), (f), and (g) can be considered.  

 
If it is determined that Mission should have been listed in the application as the 

city where the proposed facility site and outfall will be located, the next issue to consider 
would be whether these errors were misrepresentations of relevant facts and were false 

                                                   
22 Id. at 2. 
23 Id. at 3. 
24 Id. at 4. 
25 About Mission, http://www.missiontexas.us/about-mission/map/ (last visited Oct. 23, 2014). The map 
that depicts the facility site and outfall within the corporate boundary is “City of Mission GIS Map.” 
26 Pet. Revoke TPDES Permit 4. 
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or misleading statements made in connection with an original application in a formal 
application.27 If they were, one more issue would need to be resolved before the 
Commission could revoke the permit. That issue would be whether the violations, i.e., 
making false and misleading statements in a permit application, were significant and 
whether Agua SUD made a substantial attempt to correct the violations.28 If the 
violations were significant and Agua SUD did not make a substantial attempt to correct 
them, then the Commission would have the authority to revoke Agua SUD’s permit 
under section 305.66. In that case, the final issue to resolve would be whether the 
Commission should revoke the permit. Some factors that may be considered when 
determining whether to revoke a permit are the need for a wastewater treatment facility 
in the area, to what extent wastewater treatment service would be delayed if the permit 
were revoked, and the availability of funding to provide wastewater treatment service in 
the area. 

 
C. Summary of the issues to refer to SOAH 

 
To recap, the ED recommends referring the following issues to SOAH if the 

Commission refers the petition: 
 
1. Whether the City of Mission is a person affected by the issuance of Agua 

SUD’s TPDES Permit No. WQ0014415003, which expires on June 1, 2015, 
who may file a petition to revoke that permit under title 30, section 305.66(d) 
of the Texas Administrative Code. 

2. Whether Agua SUD’s proposed facility site and outfall were located within the 
City of Mission’s corporate boundary as of the date on which it filed its 
application, September 24, 2012. 

3. Whether Agua SUD’s responses to questions 7.e. and 8.b. in Domestic 
Administrative Report 1.0 in its application were misrepresentations of 
relevant facts and false or misleading statements. 

4. Whether Agua SUD’s responses to questions 7.e. and 8.b. in Domestic 
Administrative Report 1.0 in its application were significant violations that 
Agua SUD has not made a substantial attempt to correct. 

5. Whether the Commission should revoke Agua SUD’s permit. 

V. CONCLUSION 

Because Mission was sent adequate mailed notice of Agua SUD’s wastewater 
discharge permit application as an adjacent landowner, the ED believes there is no 
deficient notice to cure by revoking Agua SUD’s permit and recommends that the 
Commission deny Mission’s petition to revoke. In the alternative, if the Commission 
believes there are outstanding issues that should be addressed before determining 
whether it should revoke the permit, the ED recommends referring the five issues listed 
above to SOAH for a public hearing in accordance with section 305.68(a) of the TCEQ’s 
rules. 
                                                   
27 30 TEX. ADMIN. CODE § 305.66(a)(4), (f)(3) (West 2014). 
28 Id. § 305.66(g)(1). 
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CERTIFICATE OF SERVICE 
 

I certify that on October 28, 2014, a copy of the foregoing document was sent by 
electronic mail to the persons on the attached mailing list. 
 

 
_____________________________ 
Stefanie Skogen, Staff Attorney 
Environmental Law Division 

 
Mailing List 

Agua Special Utility District 
TPDES Permit No. WQ0014415003 

 
FOR AGUA SPECIAL UTILITY 
DISTRICT: 
Frank Flores 
Agua Special Utility District 
3120 North Abram Road 
Palmview, Texas 78572 
Phone: (956) 585-2459 
Fax: (956) 585-1188 
E-mail: f.flores@aguasud.com 
 
REPRESENTING CITY OF MISSION: 
Jason T. Hill 
Lloyd Gosselink Rochelle & Townsend, PC 
816 Congress Avenue, Suite 1900 
Austin, Texas 78701 
Phone: (512) 322-5855 
Fax: (512) 472-0532 
E-mail: jhill@lglawfirm.com 
 
PUBLIC EDUCATION PROGRAM: 
Brian Christian 
Texas Commission on Environmental 
Quality 
Environmental Assistance Division, MC-
108 
P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-4000 
Fax: (512) 239-5678 
 
 

ALTERNATIVE DISPUTE 
RESOLUTION: 
Kyle Lucas 
Texas Commission on Environmental 
Quality 
Alternative Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-4010 
Fax: (512) 239-4015 
 
REPRESENTING THE OFFICE OF 
PUBLIC INTEREST COUNSEL:  
Eli Martinez 
Texas Commission on Environmental 
Quality 
Office of Public Interest Counsel, MC-103 
P. O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-3974 
Fax: (512) 239-6377 
 
OFFICE OF THE CHIEF CLERK: 
Bridget C. Bohac 
Texas Commission on Environmental 
Quality 
Office of the Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-3300 
Fax: (512) 239-3311
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