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TO THE HONORABLE COMMISSIONERS:

The City of Mission (the “City” or “Mission”) filed a petition to revoke TPDES Permit No.
WQ0014415003 with the Texas Commission on Environmental Quality on September 12, 2014 {the
“Petition”), Pursuant to instructions from the General Counsel for the TCEQ dated October 14,
2014, the City provides this reply to tesponses by Agua Special Udlity District (“Agua SUD”), the
Executive Director of the TCEQ (the “ED”), and the Office of Public Tnterest Counsel of thg

TCEQ {(*“OPIC”) to the Petition (collectively, the “Responses™).

SUMMARY OF REPLY

Agua SUD does not have a vested right in TPDES Permit No. WQ0014415003 (“Permit
50037). 30 Tex. Admin. Code § 305.66(a). In fact, the Commission can revoke it at any time after a
public hearing based on Agua SUDD’s failure to fully disclose all relevant facts in its application for
Permit 5003 (the “Application”), and for Agua SUD’s misrepresentation at any time of facts relevant
to the Application that Agua SUD communicated to the TCEQ. [4. § 305.66(2)(4). The importance
of accurately disclosing the jurisdiction within which a wastewater treatment plant is proposed to be
tocated af the time the application is considered seems so fundamental that it should not warrant repeating,
But Agua SUD’s failure to accurately represent this basic information in its Application is one of the
specific defects § 305.66(a)(4) was created to address. Permit 5003 should be revoked on these

grounds if for no other reason.




There is another reason for the Commission to take action against Agua SUD on this
matter—one so important that the Texas Legislature has spoken explicitly on the subject, Section
5.552(b)(2) of the Texas Water Code requires Agua SUD to have caused the Chief Clerk to mail
notice of its application to the Honorable Norberto “Beto” Salinas, Mayor of the City of Mission,
and Mr. Noel Batteta, the City of Mission Health Director.! Agua SUD, the Executive Ditector, the
Office of Public Interest Counsel, and the City all agree that this did not happen. As a consequence
of Agua SUD’s mishandling 6f its applicadon, controlling law considers Permit 5003 to be void ab
initin. Therefore, thete is little for the Commission to do in response the Petition, and in response to
the uniformly acknowledged fact concerning Agua SUD’s failure of notice, but to issue an order
acknowledging that the permit was void from the beginning because of Agua SUD’s fundamental
mistepresentation.

Thete is no tcquitement that this matter be referred to the State Office of Administrative
Hearings (“SOAH”). Section 305.68 of the TCEQ rules does, however, require the Commission to
hold a public heating on the matter, despite Agua SUD’s plea to do otherwise. But because the only
fact TCEQ must find in order to tesolve this matter is undisputed by Agua SUD, the Hxecutive
Ditectot, the Office of Public Interest Counsel, and the City of Mission—;?.e., the Chiefl Clerk did
not mail notice of Agua SUD’s application for Permit 5003 to either Mayor Salinas nor Mr.
Barrera—there is no need for the Commission to enlist SOAH to find additional facts.

TCEQ is requited to convenc a hearing on the Petition. Once it does so, the Commission

should issuc an order recognizing that TPIDES Permit No. WQ0014415003 is void ab #nztio.

! Both individuals held these positions at the tdme of Agua SUDYs application.
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I. The Texas Legislature specifically tequired TCEQ to mail notice to the City of
Mission’s Mayor and its health authority.

The Texas Water Code required the Chief Clerk of the TCEQ to mail notice of Agua SUD’s
intent to obtain the requested TPDES permit to “the mayor and health authorities of the
municipality in which the facility is located or proposed to be located[.]” Tex. Water Code
§ 5.552(b)(2). This is a non-discretionaty requitement, and one for which no waiver has been

created.

The General Manager of Agua SUD acknowledged under oath that Agua SUD purchased

the site for its proposed wastewater treatment plant in late 2012 almost three years after the area

was annexed by the City of Mission.” The property that Agua SUD told TCEQ it wanted to
construct its proposed wastewater treatment plant on was, therefore, inside the City’s corporate
boundaries at the time Agua SUD filed its application with TCEQ, The Texas Water Code says that

the Chief Cletk was supposed to mail notice to Mayor Salinas and Mr. Batrera. Neither Agua SUD

" not the Executive Dircctor challenge the validity of § 5.552(b){2). The Commission should not

excuse its applicability to the Application.

II. Because of Agua SUD, the Chief Clerk did not mail notice to the City of Mission’s
Mayor or its health authority.

The General Mznager of Agua SUD cettified to the TCEQ that he was responsible for the
veracity of the tepresentations made in the Application, and that he had installed a system designed
to assurc that only qualified personnel gathered and evaluated the information the Application
contained.” He acknowledged his understanding that there were significant penalties for submitting

false information to the TCEQ in the Application.’

2 Deposition of Francisco Flozes at 22:3-8, attached hereto as Iixhibit 1,
»  The signature page of Agua SUD’s application is attached hereto as Exhibit 2,
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As a direct result of Agua SUD’s misrepresentations, the Chief Clerk mailed notice bf the
Application to the Mayor of the City of Palmview and to the City of Palmview’s heath authorities.”
Agua SUD acknowledges in its response to the Petition that the Chief Clerk’s mailing excluded the
Mayot of the City of Mission and the health authotities of the City of Mission. See Agua SUD’s
Response at 4-5, Exhibit D. The ED and OPIC each recognize that the Chief Cletk never mailed
notice of the Application to Mayor Salinas or to Mr. Batrera, BEID’s Response at 3-4; OPIC’s
Response at 2,

The only fact issue relevant to the Commission’s decision on the Petition—ie., whether
Permit 5003 was issued before Agua SUD satisfied each statutory prerequisite to its issuance—is not

i dispute.

ITI.  Facts alleged in the Executive Directot’s response to the Petition demonsttate why
Agua SUD’s mistepresentations ruined the efficacy of its notice.

The ED argues that “existing evidence does not demonstrate for a fact that Mission should
have been the city listed in the application instead of Palmview.” ED’s Response at 4. The ED cites
printed pages from the Hidalgo CAD website as “cvidence” that the Site may or may not have been
within Mission’s city limits at the titne Agua SUD filed its application. Id The EL goes on to state
that, based on its internet reseatch, “it is unclear whether the proposed facility site and outfall were
located within Mission’s corporate boundary as of September 24, 2012 Id, at 5. Due to the IiD’s
uncertainty regarding whethet the Site was located in Mission on the date of the Application, the F13
reasons that the Petition should be denied. I4 Put another way, the ED bclieves that good cause
cannot exist to revoke Permit 5003 because substantial uncertainty has arisen from Agua SULYs

false statements and misreptresentations.

5 Asnoted by the ED in its Response, the Chief Clesk’s mailing list includes Palmview’s officials and not Mission’s.



That is, of course, the precise reason § 305.66 of the TCEQ rules penalizes false statements
in applications. The ED could not independently verify the accuracy of the information Agua SUD
supplied to the TCEQ in the Application. This underscores the impostance of the sworn
certification of vetacity in applications like the one Agua SUD was supposed to have filled-out
accurately. And this is why, under TCEQ rules, good cause exists to revoke a permit like Permit
5003 if an app]ic'fmt included false statements in the application, 30 Tex. Admin. Code § 305.66.

Fven Agua SUD now acknowledges that the location it purchased for its proposed
wastewater treatment plant was inside the City’s cotporate boundaties when Agua SUD filed the
Application with the TCEQ. With this fact in mind, the ED)’s response vividly illustrates the
problems attributable to Agua SUD’s mistepresentations. When misleading information s provided
in an application, it inevitably imisleads. The Hxecutive Dircctor has considerable tesources and
sophistication above-and-beyond what can be expected of the members of the “noticed” public.
Yet, over a year after TCEQ issued Permit 5003, even the ED was unable to discern what city Agua
SUD’s proposed wastewater treatment facility would be located in. How can the TCEQ have
expected any potentially affected member of the public—including any random employee of the
City of Mission—to make heads-or-tails of the information in the Application notice under these
circumstances, patticulatly with respect to filing public comment or a contested case hearing request
on the application, when the Executive Director of the agency could not do it?

Neither the FExecutive Director nor potentially affected persons had a burden to
independently verify the trustworthiness of the information that Agua SUD supplied in its
Application. The tesult is that when an applicant’s false representations create a fundamental failute
of public notice, like Agua SUD’s did, there is no meaningful opportunity for the ED or any

potentially affected person to make informed decisions on the requests contained in the application.



Agua SUD created this problem. Now they want the City to bear fallout from it. 'The Petition asks

the Commission to put this problem back where it belongs—in Agua SUD’s hands.

IV.  The Permit is void because the notice defect caused by Agua SUD’s false statements
is incurable.

is a petition under section 305,66 of the TCEQ’s rules.

When the Texas Legislature directs an administrative agency to petform a function—uze.
provide mailed notice to specific membets of authority in a multi-faceted municipal government
structure—it does so for a reason, and the agency has a duty to perform that fanction, See Texar
Lottery Commission v. First State Bank of DeQueen, 325 SW.3d 628, 635 (Tex. 2010) (stating that the
Legislatute is presumed to choose the wording of statutes with specific purpose). Agua SUD wants
the Commission to circumvent the statutotily mandated notice requirements on Agua SUD’s behalf
by turning a blind-eye to Agua SUD’s false and misleading statements in the Application. Agua
SUD’s proposal to tretroactively correct its “clerical error” through a minot amendment, one not
subject to notice or hearing, is a false front. Texas law very plainly does not allow for that
procedure.

Agua SUD cites to Texar Comm’n on Linvironmental Qnality v. Denbary Onshore, I.LC, No. 03-11-
00891-CV, 2014 WI. 3055912 at *9 (Tex. App—Austin July 3, 2014, no pet. h.) (mem. op.) as
purported suppott for its argument. Agua SUD Response at 6. As the Commission understands, the
issucs addressed by the Third Court of Appcais in Denbury tevolved around the Denbury Court's
subject matter jurisdiction ovet cettain issues. The Commission recalls that the applicant in that
case—T'exCom Gulf Disposal, L.L.C.—was alleged to have falsely stated in its application that
TexCom was the owner of all mineral interests in land pertaining to the requests in the application.
Id. at *1. Unlike in the present matter, TCEQ convened two contested case hearings on TexCom’s

application. During the remand heating, the ALJs admitted into evidence an affidavit from the



actual mineral interest owner’s (Sabine Royalty Trust) executive rights holder that affirmatively
admitted actual knowledge—as opposed to notice—of the application. I Sabine never intervened
or even appeated in the contested case hearing, but it nevertheless appealed the TCHQ’s decision
tegarding the TexCom application. [d at *1-2. The Denbury Court did not hold that TexCom’s
notice defect was cutable. The court held, instead, that it lacked subject matter jurisdiction to
consider Sabine’s appeal because Sabine failed to exhaust its admintstrative remedies. [d at 5-6.
What Agua SUD failed to disclose in its response to the Petition was that the Denbury Court actually

pointed to title 30, § 305.66 of the Texas Administrative Code—ie, the process for seeking

revocation of TexCom’s UIC permits—as one of Sabine’s available remedies for its allegations
against TexCom. fd. at*6.

Denbury does not stand for the proposition that Agua SUD’S failure to affect statutorily
required notice to Mayor Salinas and Mr. Barrera is a remediable violation of an otherwise
meaningless requirement. Yet Agua SUD would have the Commission believe just that. Agua
SUIY’s Response, at 7. Agua SUD is wrong,. It is ironic that Agua SUD raises the Denbury case in its

defense. Through this Petition, the City has done exactly what the Denbary Court instructed.

b. The TCEQ must issue an order declaring that Permit 5003 is void ab inztio,

In _Anadarko E & P Co., L.P, ». Railroad Comm’n of Texas, an applicant for a well permit falsely
stated a material fact in its application which resulted in the Railroad Commission (“RRC”) sending
notice to the wrong person. No. 03-04-00027-CV, 2009 WL 47112, at *¥1 (Tex, App.—Austin Jan. 7,
2009, no pet) (mem op). The RRC issued the permit in the absence of an objection to the
application. Id. at *1. A patty who was entitled notice of the application, but who did not receive
notice because of the misrepresentations in the application (The Long Trusts), filed a complaint with

the RRC seeking revocation of the permit over thrée years after its issuance. J¢ The RRC held a



heating on the revocation complaint, It was undisputed that the Long Ttrusts had actual knowledge
of the proposed well location duting the RRC’s teview of the application. Id, at ¥1-2.

The Anadarko Court held that “actual knowledge of the proposed location does not équate
to actual knowledge of [the] application” and that it is “incumbent upon the applicant . . . to ensute
that the cottect parties have been identified so that the Commission may provide propet notice to
those parties.” Id at *89. The court went on to hold that actual knowledge of the proposed
facility’s location did not cute any defect in notice. Id. at *8. Importantly, the court also held that
the RRC’s revocation hearing could not cure the defects in notice created by the applicant’s
misleading application information. Id The Awadarko Court concluded that, as a matter of law, the
permit in that case was void #b imiio because of the deficient notice caused by the applicant’s
misleading application. 4,

Anadarko provides the Commission with meaningful guidance in this matter. Because of
Agua SUD’s misrepresentations in the Application, the Chief Clerk did not mail notice of the
Application to either Mayor Salinas nor Mr, Barrera as § 5.552(b)(2) of the Water Code required.
Regardless of whether the Commission believes that Agua SUD somehow provided actual notice of
the Application to Mayot Salinas some two yeats before the Application was even filed with the
TCEQ, Anadarko makes cleat that the deficiency leaves Permit 5003 void ab inztzo.

The putposes for specifically tequiting notice to be mailed directly to the mayor and health
authorities of a city, as opposed to the city generally, should be self-evident. The Legislature
obviously intended those officials specifically receive the notice of an application if an applicant
wanted to construct a wastewater treatment plant in their city. The Legislature did not single-out the
city managet in § 5.552(b)(2) of the Water Code, nor the public works director, nor the receptionist,

not the employees in the city mail room.



c. TCEQ’s criteria for revocation of a permit do not apply because there is no yalid permit
for the TCEQ to revoke.

Because of Agua SUD’s misteptesentations in the Application, the Application was not
noticed in compliance with § 5.552(b)(2) of the Water Code, and Permit 5003 has been void ab initis
as a consequence. See Anadarko at *6-7. Agua SUD has never been authorized to construct the
proposed wastewatet treatment plant or to discharge waste into waters of the State at the Site. See
Watson ». Hart, 871 SW.2d 914, 920 (Tex. App—~Austin 1994, orig. proceeding) (holding that a void
order is without legal vitality or effect).

Subsection 305.66(g) is not applicable, as a consequence, as the issue of whether a significant

violation has occurted is seemingly addressed by the lack of legal effect of Permit 5003.

V. Agua SUD can make this right by simply filing a new application fot a new permit.

TCEQ’s rules provide Agua SUD with a mechanism that, if it chose to use it, would spare all
of the parties to this dispute an unnecessaty heating. Agua SUD can consent to the TCEQ issuing
an order recognizing the invalidity of Permit 5003. 30 Tex. Admin. Code § 305.68. In lieu of Agua
SUD’s consent, the TCEQ has no legally available option other than to convene a hearing and issue
such an order anyway. See_Anadarko at *7; 30 Tex. Admin. Code § 305.66.

In an effort to convince the TCEQ that it may allow the legally void permit to stand, Agua
SUD evoked in its Response a 2009 petition to revoke a TPDHES permit issued by TCEQ to the Far
Hills Utility District.” That matter is distinguishable in at least one critical way. The ED, OPIC, the
ALJ, and the TCEQ all agreed that Far Hills’ notice defect could not be cured through any means
other than revocation of the permit.” Howevet, as Far Hills had alteady begun discharging waste,

the BED and OPIC agreed with Far Hills that a continuation of the discharge was necessaty to

6 Agua SUD incorrectly stated that the petition to revoke Far Hills’ permit was received in 2007, Far Hills' original
application was received on Aptil 11, 2007. The petition to revoke was received on March 3, 2009.

T That conclusion was, of course, legally incorrect. The law under the Anadarko decision is that the notice defect
rendeted the permit a oullity,
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prevent loss of life, setious injury, severe property damage, or severe economic loss with no feasible
alternative for the treatment and disposal of the waste managed by Far Hill® Ultimately, Far Hills
and the petitioners settled the matter, and the petitioners voluntarily withdrew their petition to
revoke.” The AL] remanded the matter to the TCEQ without objection, and the TCEQ dismissed
the petition with prejudice at the petitioners’ request,'

Agua SUD has not even begun construction of its proposed wastewater treatment plant, But
TCEQ’s rules allow Agua SUD to consent to an order rather than force a hearing. In lieu of such
consent, TCEQ rules requite the Commission to hold a hearing on the Petition. Denbury, 2014 WL
3055912 at *5, 7 (recognizing that revocation pi‘ocess is proper where notice was deficient); 30 Tex.
Admin. Code § 305.68. Applying Awadarko, the Commission should issue an order recognizing that,

because of Agua SUD’s mistepresentations in the Application, Permit 5003 was void ab duitio. See

Anadarko at *7; 30 Tex. Admin, Code § 305.68. Regardless, the only procedure available for Agua

SUD to be propetly permitted to construct its proposed wastewater treatment plant, and to

discharge treated wastewater effluent, is to file a new application for a new permit.

VI.  Agua SUD’s own failure to satisfy its statutory obligations should be resolved by the
Commission by recognizing the defects in Permit 5003 without referting the matter
to SOAH.

The decision of whether to refer Mission’s Petition to hearing is not disctetionary.

Accotding to TCEQ’s rules, unless (1) revocation of a permit is requested by the permittee or (2) the

petmittee has consented and waived its opportunity for hearing, “the commission sha// conduct a

8 Execufive Director’s Closing Argument at 22-23, attached heteto as Exhibit 3; The Office of Public Interest
Counsel’s Closing Arguments on the Pefifon for Temporary Order and Remanded Petition to Revoke at 10-11
(noting that a continuing discharge under a void permit was “not an ideal scenario”}, attached hereto as FExhibit 4; the
Petitioner disagreed and argued that, while it would have been an expensive allemnative, pumping and hauling its
customers’ waste as opposed to irealing and discharging it was a feasible alternative for [far Hills. Protestants’
Closing Arguments at 31, 35-36, attached hercto as Bxhibit 5.

?  Pefitioners’ Request to Withdraw, with Prejudice, their Petition to Revoke and Party Status, attached hereto as
Exhibit 6.

0 Supplemental Proposal for Decision at 4, attached heteto at Fxhibit 7; An Order [regarding the Far Llills TPDES
Permit] at 5, attached hereto as Exhibit 8.
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public hearing on a petition to revoke or suspend a permit].]” 30 Tex. Admin. Code § 305.68(a).
The TCEQ’S rules unequivocally require that a hearing on Mission’s Petition be held. Denial of the
Petition is not a legally available course of action the TCEQ may take.

The only controlling issue in this matter is whether the Chief Clerk mailed notice of the
App]icﬁfion to Mission’s mayor and health authorities as required by the Texas Water Code. Yet the
Respondents agree that no such notice was mailed. The Co.mn-aission should thetefore convene a
public heating simply to recognize the admissions of the partics on this key question, and grant the
Petition accordingly. TCEQ should issue an order recognizing that the defect in notice Agua SUD
created when it made false statements in its application is incurable, and that Permit 5003 was void
ab initio.

CONCLUSION

The City of Mission respectfully requests (1) that the TCEQ convene a heating as required
by titj.l.c 30, § 305.68 of the Texas Administrative Code, (2) that the hearing not be refetred for
evidentiary findings by SOAH, (3) that fhc TCEQ find that Agua SUD’s misrepresentations in its
Application caused the Chief Cletk to fail to issue notice as required by § 5.552(b)(2) of the Texas
Water Code, and (4) that the TCEQ issuc an order recognizing that TPDES Permit No.
WQ0014415003 was void b initin. The City of Mission further prays for any other relief to which it

may be justly entitled.
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