
TCEQ Docket No. 2015-0368-MIS-U 
Use Determination No. 18145 

 
Appeal of the Executive Director’s 

 Negative Use Determination Issued 
to 

Derichebourg Recycling USA, Inc. 
Application Number 18145 

§ 
§ 
§ 
§ 
§ 

Before the 
 

Texas Commission on 
 

Environmental Quality 
 

   
Executive Director’s Response to Derichebourg Recycling USA, Inc.’s 

Appeal of the Executive Director’s Negative Use Determination 
 

The Executive Director of the Texas Commission on Environmental Quality (the 
Commission or TCEQ) files this response to the appeal of the Executive Director’s 
negative use determination issued to Derichebourg Recycling USA, Inc. (Derichebourg).  
The appeal was submitted by Ronald P. Little of Associated Tax Appraisers on behalf of 
Derichebourg.   

 
The Executive Director issued a negative use determination for a building (specifically, 
the roofs, walls, foundations, and floors) located at 7501 Wallisville Rd., Houston, 
Harris County (the facility) in which Derichebourg produces its product.  The Executive 
Director determined the building was installed wholly for production purposes and not 
used, constructed, acquired, or installed wholly or partly to meet or exceed an 
environmental law, rule, or regulation.  Also, buildings are not included under Item S-
20 or W-74 of the Tier I Table.  The Executive Director issued a positive use 
determination for eligible property included in the application.  The Executive Director 
respectfully requests the Commission deny the appeal and affirm the Executive 
Director’s Tier I negative use determination for the building. 

Background 
 
Although Derichebourg never expressly describes its entire operation, materials, or 
process at this facility, the following can be gleaned from the various application 
revisions and cover letters.1  Derichebourg operates at least a portion of a scrap metals 
recycling operation at the facility.  At least part of the recycling operations involves 
materials described as scrap metal and turnings being brought into the building.  These 
materials are in containers and are coated with fluids described as metal working fluids, 
cutting fluids, oils, greases and/or water (collectively oil).  The containers have a valve to 
drain the excess oil prior to offloading from the delivery truck.  The materials are then 
removed from the containers and are cleaned within the building.  Tankage, piping and 
pumps were installed to handle the oils and water from incoming loads.  No materials 
are recycled onsite.  It is presumed the cleaned materials are removed and are either 
sold or further processed elsewhere then sold. 

                                                 
1 See generally, cover letter to revision 3 of the application dated November 26, 2014, cover letter to revision 4 of 
the application dated January 27, 2015, and Revision 4 of Application received January 29, 2015 (Attachment A). 
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However, according to Derichebourg’s notice of registration (NOR), the closest 
identifiable waste stream is described as “waste is in the form of cutting fluids received 
in loads of metal turnings.”  The NOR serves as Derichebourg’s notice to the TCEQ of its 
waste management activities, including composition, waste management methods, and 
waste management units.  This waste stream identified in the NOR is coded as aqueous 
waste with low solvents.2  The NOR identifies several tanks as waste management units, 
however, these fluids are not identified as being managed in any tank.  Also, the NOR 
has a waste stream described as “waste oil from equipment and from oil skimmers.”  
This waste was handled in various tanks; however, this waste stream is “inactive.”  
Additionally, the NOR lists other waste streams such as auto shredder fluff, indicating 
other production processes take place at the facility. 

 
Procedural Background 

 
Derichebourg filed a Tier I application that was received June 6, 2014.  During the 
review, the Executive Director sent four Notices of Deficiencies dated:  June 24, 2014, 
August 22, 2014, October 28, 2014, and December 11, 2014.  Derichebourg responded 
with revised applications received on:  August 13, 2014, October 21, 2014, December 1, 
2014, and January 29, 2015.  The application was declared administratively complete on 
August 21, 2014.  On February 11, 2015, the Executive Director mailed a negative use 
determination for the building (roofs, walls, foundations, and floors) and a positive use 
determination for eligible equipment (containment walls, sump, tanks, piping, and 
pumps used to collect cutting fluids and water).3 
 

Appellant’s Claim 
 
Derichebourg contends the building in which it performs its production process 
(cleaning of the oil contaminated material) is entitled to a Tier I 100 % positive use 
determination.  Derichebourg states, “all of the pollution control property made the 
subject of the aforementioned application is used, constructed, acquired and installed 
wholly to meet or exceed an adopted environmental regulation and that it issued wholly 
as a facility, device and/or method for the control of pollution.”4 

 
Analysis 

 
I. The building was installed wholly for production purposes and not 

used, constructed, acquired, or installed wholly or partly to meet or 
exceed an environmental law, rule, or regulation.   

 
Texas Tax Code § 11.31(a) states, “[a] person is entitled to an exemption from taxation of 
all or part of real and personal property that the person owns and that is used wholly or 
partly as a facility, device, or method for the control of air, water, or land pollution.”  
                                                 
2 Notice of Registration No. 31272, Derichebourg Recycling USA.  (Attachment B). 
3 Attachment C. 
4 Derichebourg Appeal. 
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Buildings in which a business operates its production process are considered to be 
installed for production purposes and not as a method for the control of air, water, or 
land pollution.  Thus, Derichebourg is not entitled to a Tier I 100% positive use 
determination for the roofs, walls, foundations, and floors of the building. 

 
To support its application, Derichebourg cites 40 CFR §§ 112.7 (General requirements 
for Spill Prevention, Control, and Countermeasure Plans (SPCCP)) and 279.22 (Used oil 
storage).  Neither rule cited require an enclosed structure, such as a building, to be used, 
constructed, acquired, or installed around Derichebourg’s production process.  The 
general requirements for a SPCCP require the development of a plan to address 
potential oil spills.  The used oil storage requirements contain requirements for the 
storage of used oil.   

 
Because the building was installed for production purposes, Derichebourg is not entitled 
to a Tier 1 100% positive use determination for the roofs, walls, foundations, and floors 
of the building. 

II. Buildings are not included under Item S-20 or W-74 of the Tier I Table.   
 
In its application, Derichebourg cites two different Items in the Tier I Table:  S-20 and 
W-74.  The property described in Item S-20 is “[t]anks, containers and ancillary 
equipment such as pumps, piping, secondary containment, and vent controls (e.g., 
Resource Conservation Recovery Act Storage Tanks, 90-Day Storage Facilities, Feed 
Tanks to Treatment Facilities).”  The building that houses Derichebourg’s production 
process does not fall within this description.  A building is not a tank or container. 

 
The property described under W-74 is “[s]tructures used for the capture and control of 
storm water and process wastewater or emergency diversion of process material. Land 
means only land that is actually occupied by the diversion or storage structure.”  The 
building that houses Derichebourg’s production process does not fall within this 
description. 

 
Because the building does not meet any of the descriptions in Tier I Table Items S-20 or 
W-74, Derichebourg is not entitled to a Tier I 100% positive use determination for the 
roofs, walls, foundations, and floors of the building. 
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Conclusion 
 

After careful consideration of the Appeal filed by Derichebourg on Use Determination 
Application Number 18145, the Executive Director concludes that its original Tier I 
negative use determination is correct.  Derichebourg has failed to provide any legal basis 
upon which the Commission should reverse the Executive Director’s negative use 
determination in this case.  The Executive Director’s negative use determination is 
consistent with the terms and mandates set forth in the relevant statutes and rules.  The 
assertions of Derichebourg do not alter the findings and final negative use 
determination issued by the Executive Director in this case.  Accordingly, the Executive 
Director respectfully requests that the Commission deny the instant appeal and affirm 
the Executive Director’s Tier I negative use determination.   

 
Respectfully submitted, 
Texas Commission on Environmental Quality 
 
Richard A. Hyde, P.E. 
Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 

       
       

_____________________ 
Daniel Long, Staff Attorney 
Environmental Law Division 
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Certificate of Service 
 

I certify that on April 8, 2015, an original and seven copies of the “Executive Director’s 
Response to Derichebourg Recycling USA, Inc.’s Appeal of the Executive Director’s 
Negative Use Determination” was filed with the Texas Commission on Environmental 
Quality’s Office of the Chief Clerk, and a complete copy was transmitted by mail, 
facsimile, interagency mail, electronic mail, or hand-delivery to all persons on the 
attached mailing list. 

 
 
 
      _____________________ 

Daniel Long, Staff Attorney 
Environmental Law Division 
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Mailing List 
 
Derichebourg Recycling USA, Inc. 
7501 Wallisville Rd. 
Houston, Texas 77020-3543 
(713) 675-2281 Fax (713) 675-2285 
 
Ronald P. Little 
Associated Tax Appraisers 
4543 Post Oak Place, #232 
Houston, Texas 77027 
(281) 497-2200 Fax (713) 627-8454 
rlittle@nationalrealty.com 
 
Andrej Fedor 
Associated Tax Appraisers 
P.O. Box 91119 
Austin, Texas 78709 
(512) 894-2095 Fax (512) 894-2076 
 
Sands Stiefer Chief Appraiser 
Harris County Appraisal District 
P. O. Box 920975 
Houston, Texas 77292-0975 
(713) 812-5800  Fax (713) 957-5210 
 
Ron Hatlett 
TCEQ Office of Air, MC-110 
P.O. Box 13087 
Austin, Texas 78711-3087 
(512) 239-6348 Fax (512) 239-6188 
Ronald.hatlett@tceq.texas.gov 
 
David Brymer 
TCEQ Office of Air, MC-206 
P.O. Box 13087 
Austin, Texas 78711-3087 
(512) 239-4900 Fax (512) 239-6188 
David.brymer@tceq.state.gov 
 
Docket Clerk 
Office of Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
(512) 239-3300 Fax (512) 239-3311 

 
 
Vic McWherter 
TCEQ Office of Public Interest Counsel 
MC 103 
P.O. Box 13087 
Austin, Texas 78711-3087 
(512) 239-6363 Fax (512) 239-6377 
vic.mcwherter@tceq.texas.gov 
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