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BEFORE THE TEXAS COMMISSION 

ON 

ENVIRONMENTAL QUALITY 

 

THE EXECUTIVE DIRECTOR'S RESPONSE TO WISE COUNTY APPRAISAL 
DISTRICT’S APPEALS OF THE EXECUTIVE DIRECTOR’S USE 

DETERMINATIONS 
 
 

The Executive Director of the Texas Commission on Environmental Quality (the 

Commission or TCEQ) files this response to Wise County Appraisal District’s (Appraisal 

District) appeals of the Executive Director’s positive use determinations issued to DCP 

Southern Hills Pipeline, LLC (Applicant).  The appeals were submitted by Michael Hand, 

Chief Appraiser of the Appraisal District.   

For the reasons described below, the Executive Director respectfully requests that the 

Commission deny the Appraisal District’s appeals and affirm the Executive Director’s positive 

use determinations.  Because the appeals concern related components of the same natural 

gas liquids pipeline, the Executive Director will respond to all of the appeals in one response. 

PROGRAM BACKGROUND 
 

Wise County Appraisal District challenges the Executive Director’s determinations 

that certain property is used for pollution control purposes as provided under the Tax Relief 

Program for property used for environmental protection (also called the “Prop 2” program) 

established in the Texas Constitution, Texas Tax Code Section 11.31, and 30 Texas 

Administrative Code (TAC) Chapter 17.  The appeals of the Executive Director’s use 

determinations were filed pursuant to 30 TAC § 17.25, which establishes the appeals process 

for use determinations issued by the Executive Director. 
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In 1993, the citizens of Texas voted to adopt a tax measure called Proposition 2.  

Proposition 2 was implemented when Article VIII, § 1-l was added to the Texas Constitution 

on November 2, 1993.  The amendment allowed the legislature to “exempt from ad valorem 

taxation all or part of real and personal property used, constructed, acquired, or installed 

wholly or partly to meet or exceed rules or regulations adopted by any environmental 

protection agency of the United States, this state, or a political subdivision of this state for the 

prevention, monitoring, control, or reduction of air, water, or land pollution.”   

The Texas Legislature codified the constitutional amendment in 1993 as TEX. TAX 

CODE § 11.31 (effective January 1, 1994).  The statutory language in the codified version 

mirrored the language of Article VIII, § 1-l.  Under the Prop 2 program, certain property 

owners may apply to the Executive Director for a determination of pollution control use for 

their subject property.  In 2001, the legislature amended TEX. TAX CODE § 11.31 when it 

passed HB 3121 (effective September 1, 2001).  This bill added several new procedural 

requirements to TEX. TAX CODE § 11.31, including a provision requiring the establishment and 

implementation of a process to appeal use determinations.  The amendment also required the 

Commission to adopt new rules establishing specific standards for the Executive Director to 

follow in making use determinations for property that qualified for either full or partial 

positive use determinations.1  Appeals under 30 TAC § 17.25 may be filed by either the 

applicant seeking the determination, or by the chief appraiser of the tax appraisal district 

affected by the determination.2  The appellant is required to explain the basis for the appeal.3 

PROCEDURAL HISTORY 
 

On December 14, 2015, DCP Southern Hills, LLC filed applications for Tier I and Tier 

II 100% positive use determinations for various components of a natural gas liquids 

pipeline.4  The applicant states that the pipeline runs from Kansas to the Texas Gulf Coast 

with 390 miles of pipeline situated in Texas.  The applications subject to these appeals 

concern the portion of the pipeline in Wise County, Texas.  Application 19538 seeks a Tier I 

100% positive use determination for three 8-inch automatic shut-off valves.  Application 

19543 seeks a Tier I 100% positive use determination for pipeline coating and cathodic 

                         
1 TEX. TAX CODE § 11.31(g).   
2 TEX. TAX CODE § 11.31(e) and 30 TAC § 17.25(a)(2).   
3 30 TAC § 17.25(b)(5).   
4 Applications 19538, 19543, 19551, and 19575 are provided as ATTACHMENT 1.  
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protection.  Application 19551 seeks a Tier II 100% positive use determination for 

nondestructive testing procedures conducted on 2.5 miles of the natural gas liquids pipeline 

located in Wise County.  Application 19575 seeks a Tier I 100% positive use determination for 

the leak detection system, including intelligent pipeline inspection gauge launchers and 

receivers.   On December 23, 2015, the Executive Director issued 100% positive use 

determinations for the pollution control property claimed in the four Applications described 

above.5  The Appraisal District’s appeals of the positive use determinations were filed with 

the TCEQ’s Office of the Chief Clerk on January 12, 2016. 

PROPERTY DESCRIPTION 
 
Tier I Applications 
 

DCP Southern Hill’s applications seek use determinations for components of its 

natural gas liquids pipeline that are located in Wise County.  Three of the applications are for 

property included on the Tier I Table in 30 TAC § 17.14(a).  For property that is used as 

described in the Tier I Table, the Executive Director has predetermined that the property is 

used wholly for the control of pollution.  Application 19538 designated property under Tier I 

Table category No. T-3 “Automatic Shut-off valves” and cited U.S. Department of 

Transportation Pipeline and Hazardous Materials Safety Administration (PHMSA) regulation 

in 49 CFR § 195.260(c) that requires valves to be installed to minimize pollution from 

accidental discharge.   Application 19543 designated property under Tier I Table category No. 

T-32 “Dielectric Coatings” and cited PHMSA regulations 49 CFR §§ 195.557(a) and 

195.563(a) that require the installation of pipe coatings and cathodic protection.  Application 

19575 designated the intelligent pipeline inspection gauge launchers and receivers under Tier 

I Table category No. S-9 “Leak Detection Systems” and cited PHMSA regulation 49 CFR  

§ 195.120(a) that requires instrumented internal inspection devices.  

                         
5 Use Determination Nos. 19538, 19543, 19551, and 19575 are provided as ATTACHMENT 2. 
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Tier II Application 
 

DCP Southern Hill’s application 19551 seeks a Tier II use determination for its 

expenditures on non-destructive testing procedures required to detect and prevent leaks in 

its pipeline.  The Applicant describes the radiography testing that was performed on the 

pipeline welds to detect any defects in the welds.  A Tier II application is submitted for 

property that is used wholly for the control of air, water and/or land pollution but is not 

identified on the Tier I Table in 30 TAC § 17.14(a).  In support of its Tier II application, DCP 

Southern Hills cites PHMSA regulations 49 CFR §§ 195.228(a) and 195.234(a) that require 

non-destructive testing of pipeline welds, including radiography testing. 

APPELLANT’S CLAIM 
 

In each of its appeals, the Appraisal District contends that the subject property is not 

used for pollution control.  The Appraisal District presents no information to support this 

position.    

LEGAL ANALYSIS 
 
DCP SOUTHERN HILLS IS ENTITLED TO POSITIVE USE DETERMINATIONS  
 

The Executive Director reviewed the applications and determined that each 

application was eligible for a 100% positive use determination under the program 

requirements in 30 TAC Chapter 17.  The Appraisal District contends that the subject 

properties are not used for pollution control.  The Executive Director disagrees with this 

opinion and asserts that the applicant has demonstrated that the property is used for 

pollution control purposes. 

Use Determination 19538 applies to three 8-inch automatic shut-off valves for the 

pipeline located in Wise County.  Automatic shut-off valves are installed to prevent or 

mitigate the release of pipeline products and fluids from leaking or discharging into the 

environment.  Automatic shut-off valves are specifically included on the Tier I Table in 30 

TAC § 17.14(a) and are determined by rule to be used wholly for pollution control purposes.  

Use Determination 19543 applies to the cathodic protection; fusion-bonded epoxy; adhesive 

for top coat; and top coat consisting of polyethylene or polypropylene.  Cathodic protection 

and pipeline coatings are used to minimize corrosion of the pipeline; corrosion of the pipeline 

materials could lead to leaks or discharge of pipeline product or fluids into the environment.  
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Dielectric coatings are specifically included on the Tier I Table in 30 TAC § 17.14(a) and are 

determined by rule to be used wholly for pollution control purposes.  Use Determination 

19551 applies to the nondestructive pipeline testing expenditures using radiography.  

Radiography testing of the pipeline welds is used to identify flaws, defects or damage in the 

pipeline welds.  Such damage to the welds could lead to leaks or discharge of pipeline fluids 

into the environment.  Thus, the radiography testing on the welds is used for pollution 

control purposes.  Use Determination 19538 applies to one 8-inch intelligent pipeline 

inspection gauge (PIG) receiver and two 8-inch PIG launchers.  A PIG is an inspection device 

that is inserted into a pipeline to provide information about the internal conditions of the 

pipeline, including information on corrosion, formation of cracks, and leak detection.   The 

PIG is introduced into the pipeline at the PIG launcher and removed from the PIG receiver.  

The PIG launchers and receivers are components of a leak detection system for the pipeline 

used to monitor and prevent leaks or discharge of pipeline product or fluids into the 

environment.  A leak detection system is specifically included on the Tier I Table in 30 TAC  

§ 17.14(a) and is determined by rule to be used wholly for pollution control purposes. 

The commission has previously considered appeals on similar pollution control 

property and upheld the Executive Director’s determinations that cathodic protection and 

pipeline coating; pipeline leak detection systems, including PIG launchers and receivers; and 

non-destructive weld testing are pollution control properties eligible for positive use 

determinations.  On July 21, 2014, the commission issued an order that denied an appeal and 

affirmed the Executive Director’s positive use determination for nondestructive pipeline 

testing expenditures—radiography for the DCP Sand Hills Pipeline located in Edwards 

County.  This previously affirmed determination covered expenditures for weld testing on a 

pipeline and is similar to use determination 19551.6  On April 23, 2008, the commission 

issued an order that denied appeals and affirmed the Executive Director’s positive use 

determinations for property including dielectric coating  (cathodic protection) and automatic 

leak line detectors (PIG launching/receiving equipment) on portions of a natural gas pipeline 

in Rusk and Panola Counties.7  On this occasion, the commission affirmed the Executive 

                         
6 TCEQ Docket No. 2014-0288-MIS-U, Edwards Central Appraisal District’s appeal of the Executive Director’s Positive Use 
Determination regarding DCP Sand Hills Pipeline, LLC Application No. 17494, considered at the July 2, 2014 commission 
meeting. 
7 TCEQ Docket Nos. 2007-0961-MIS-U and 2007-0962-MIS-U, Appeals filed by the Chief Appraisers for Panola and Rusk 
Counties with regard to the Executive Director’s Positive Use Determinations for the Houston Pipeline Company 
Applications Nos. 06-11002 and 06-11004, considered at the April 2, 2008 commission meeting. 
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Director’s positive use determinations for cathodic protection and coatings and leak detection 

systems similar to use determinations 19543 and 19538.  

CONCLUSION 
 

After careful review of the issue raised in the appeals, the Executive Director 

respectfully recommends that the commission deny the appeals and affirm the Executive 

Director’s positive use determinations.  The Executive Director reviewed DCP Southern Hill’s 

applications, found that the applications met the requirements of 30 TAC Chapter 17, and 

determined the subject properties are used for the control of air, water, or land pollution.  

The Executive Director’s determinations should be affirmed. 

 
Respectfully submitted, 
 
Texas Commission on Environmental Quality 
 
Richard Hyde 
Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 

 

By __ 
Don Redmond, Attorney 
State Bar #24010336 
Environmental Law Division 
P.O. Box 13087, MC-173 
Austin, Texas 78711-3087 
Phone: 512.239.0600 
Fax: 512.239.0606 
 
REPRESENTING THE  
EXECUTIVE DIRECTOR OF THE 
TEXAS COMMISSION ON  
ENVIRONMENTAL QUALITY  



ED’s Response to Wise County Appraisal District’s Appeals of the ED’s Positive Use Determinations  Page 7 

CERTIFICATE OF SERVICE 
 

I certify that on February 4, 2016, an original and seven copies of the “Executive 

Director’s Response to Wise County Appraisal District’s Appeals of the Executive Director’s 

Positive Use Determinations” was filed with the Texas Commission on Environmental 

Quality’s Office of the Chief Clerk, and a complete copy was transmitted by mail, facsimile, 

electronic mail or hand-delivery to all persons on the attached mailing list. 
 
 
 

By __ 
Don Redmond, Attorney 
Environmental Law Division  
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Mailing List 
DCP Southern Hills Pipeline, LLC 

TCEQ Docket Nos. 2016-0055-MIS-U, 2016-0056-MIS-U, 
 2016-0057-MIS-U, and 2016-0058-MIS-U 

 

 
Michael Hand 
Chief Appraiser 
Wise County Appraisal District 
400 East Business 380 
Decatur, Texas 78876234 
FAX: 940.627.5187 
 
DCP Southern Hills Pipeline, LLC 
370 17th Street, Suite 2500 
Denver, Colorado 80202-5604 
 
Kathryn Tronsberg Macciocca 
Director, Property Tax 
Duff & Phelps, LLC 
2000 Market Street, Suite 2700 
Philadelphia, Pennsylvania  19103

 
Vic McWherter 
TCEQ Office of Public Interest Council MC 
105 
P.O. Box 13087 
Austin, Texas  78711-3087 
 
Docket Clerk 
TCEQ Office of Chief Clerk MC 105 
P.O. Box 13087 
Austin, Texas  78711-3087 
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