ELG METALS INC.’S
REPLY TO RESPONSE BRIEFS FILED BY
THE TCEQ’S OFFICE OF PUBLIC INTEREST COUNSEL,
THE TCEQ’S EXECUTIVE DIRECTOR,
AND THE HARRIS COUNTY APPRAISAL DISTRICT

TO: Bridget Bohac, Chief Clerk
Texas Commission on Environmental Quality
Office of the Chief Clerk (MC-105)
P.O. Box 13087 '
Austin, Texas 78711-3087

FROM: Associated Tax Appraisers, Agent for ELG Metals, Inc.
' 4543 Post Oak Place, Suite 232

Houston, Texas 77027

RE: TCEQ Docket No: 2016-0337-MIS-U
Use Determination App. No: 19449
Applicant: ELG Metals Inc.

15135 Jacintoport Blvd., Houston, TX 77015

Regulated Entity No: RN102185733

Customer Reference No: CN601181027

This document is ELG Metals Inc.’s (hereinafter referred to as “ELG”) reply to the
response briefs filed by the Texas Commission of Environmental Quality’s Office of Public
Interest Counsel (hereinafter referred to as “OPIC”) and Executive Director (hereinafter referred
to as “ED”) and the Harris County Appraisal District (hereinafter referred to as “HCAD”) in
regard to ELG’s appeal of the Executive Director’s Negative Use Determination for the qualifying
land made the basis of its Use Determination for Pollution Control Property Application No.
19449. |

For reasons described below, ELG respectfully requests that the Texas Commission on
Environmental Quality (hereinafter referred to as “TCEQ”) affirms its appeal and overturns the
Executive Director’s Negative Use Determination for the qualifying land made the basis of Use

Determination for Pollution Control Property Application No. 19449.
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REPLY TO THE OFFICE OF PUBLIC
INTEREST COUNSEL’S RESPONSE BRIEF

‘;ELG’S appeal fails on multiple levels. By Rule, ELG must explain the basis for
the appeal. ELG’s appeal consists of a one page letter which provides no
explanation of the basis for the appeal. This appeal fails to comply with TCEQ
rules governing appeal of a use determination, and on this ground alone, the
Commission could deny ELG’s appeal.”

30 Tex. Admin. Code §17.25(b)(5) does require an appellant to state the basis for
the appeal of a use determination. ELG stated the basis for its appeal as the “the
negative use determination for the qualifying land.” 30 Tex. Admin. Code
§17.25(b)(5) does not require an explanation of the basis for the appeal, nor is its
brevity grounds to deny an appeal.

“The qualifying land included in ELG’s application fails to meet a key requirement
for exemption under the Texas Tax Code. For laﬁd, the Tax Code states that a
facility, device, or method for the control of air, water, or land pollution means
land that is acquired after January 1, 1994. In the property description section of
the application, ELG states that the qualifying land was acquired in 1989. The

record also indicated the ED informed ELG that this land could not qualify for a

tax exemption and asked ELG to remove the land from the application. ELG did

not comply. As land that was acquired before January 1, 1994, the ELG land is
statutorily prohibited from qualifying for a tax exemption.”

In 1989 ‘the qualifﬁng land made the basis of Use Determination for Pollution
Control Property Application No. 19449 was acquired by Gulf Materials Recycling
Corporation. A copy of the pertinent General Warranty Deed as attached hereto at
Exhibit A. At the time, Gulf Materials Recycling Corporation was a separate legal

entity incorporated in the State of Texas. The assets of Gulf Materials Recycling
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Corporation were not conveyed to ELG Metals Inc. until after January 1, 1994.
According to HCAD’s records the ownership changed on December 22, 1997. A
copy of HCAD’s Ownership History is attached hereto at Exhibit B.

In addition, the portion of Texas Tax Code §11.31 applied to the qualifying land
issue by the Texas Commission of Environmental Quality’s Office of Public
Interest Counsél does not take into consideration the second part of the statute,
which extends the definition of a “facility, device, or method for the control of air,
water, of land pollution" to “amy structure, building, installation, excavation,
machinery, equipment, or device, and any attachment or addition to or
reconstruction, replacement, or improvement of that property.” Construction
and/or installation of the Stormwater Treatment System, which received a positive
use determination under the same Use Determination Application, required the
excavation and improvement of the qualifying land at issue. The qualifying land is
paﬁ of the Stormwater Treatment Systgm, which was installed after January 1,

1994.

REPLY TO THE EXECUTIVE DIRECTOR’S RESPONSE BRIEF

“The Executive Director determined that the land identified in the application did
not meet the requirements to qualify for a tax exemption as pollution control

property. Article VIII, § 1-1 of the Texas Constitution specifically states that the

tax exemption for pollution control property applies to real and personal property

“that would otherwise be taxable for the first time on or after January 1, 1994.”
This is codified in the Texas Tax Code §11.31(b) and in 30 TAC § 17.4(a)(1),
which requires that the “property must have been constructed, acquired, or installed
after January 1, 1994.” Additionally, 30 TAC § 17.6(1)(A), states that property is

not entitled to a tax exemption solely on the basis that the property is used to
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provide a service that prevents, monitors, or reduces air, water, or land pollution.

In its application, the Applicant states that the land was ﬁcquired in 1989, but that
the use of the land changed between 1996 and 2011. Although the use of the land
may have changed, ELG Metals was the owner of the property prior to January 1,
1994. Therefore, the Executive Director disagrees with the Applicant and asserts
that the Applicant has failed to demonstrate that the land listed in the application
meets the requirements of 30 TAC § 17.4 and § 17.6.”

In 1989 the qualifying land made the basis of Use Determination for Pollution
Control Property Application No. 19449 was acquired by Gulf Materials Recycling
Corporation. A copsf of the pertinent General Warranty Deed as attached hereto at
Exhibit A. At the time, Gulf Materials Recycling Corporation was a separate legal
entity incorporated in the State of Texas. The assets of Gulf Materials Recycling
Corporation were not conveyed to ELG Metals Inc. until after January 1, 1994.
According to HCAD’s records the ownership changed on December 22, 1997. A
copy of HCAD’s Ownership History is attached hereto at Exhibit B.

In addition, the portion of Texas Tax Code §11.31 applied to the qualifying land
issue by the Texas Commission of Environmental Quality’s Executive Director
does not take into consideration the second part of the statute, which extends the
definition of a “facility, device, or method for the control of air, water, or land
pollution" to “any structure, building, installation, excavation, machinery,
equipment, or device, and any attachment or addition to or reconstruction,
replacement, or improvement of ilzat property.” Construction and/or installation
of the Stormwater Treatment System, which received a positive use determination
under the same Use Determination Application, required the excavation and
improvement of the qualifying land at issue. The qualifying land is part of the

Stormwater Treatment System, which was installed after January 1, 1994.
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REPLY TO THE HARRIS COUNTY APPRAISAL DISTRICT’S RESPONSE BRIEF

Response:

Reply:

“Section 11.31 of the Tax Code provides that “[a] person is person is entitled to an
exemption from taxation of all or part of real and personal property that the person
owns and that is used wholly or partly as a facility, device, or method for the
control of air, water, or land pollution.” Subsection 11.31(b) defines “facility,
device, or method for the corﬁrol of air, water, or land pollution” as “land that is
acquired after January 1, 1994...” According to its first and revised applications,
the Appellant acquired land 1989 (see page 3 of Exhibits A and B). Since the
Appellant acquired the qualifying land before January 1, 1994, by definition, it is
not a “facility, device or method for the control of air, water, or land pollution” and
is not entitled to be exempt from taxation.”

In 1989 the qualifying land made the basis of Use Determination for Pollution
Control Property Application No. 19449 was acquired by Gulf Materials Recycling
Corporation. A copy of the pertinent General Warranty Deed as attached hereto at
Exhibit A. At the time, Gulf Materials Recycling Corporation was a separate legal
entity incorporated in the State of Texas. The assets of Gulf Materials Recycling
Corporation were not conveyed to ELG Metals Inc. until after January 1, 1994.
According to HCAD’s records the ownership changed on December 22, 1997. A
copy of HCAD’s Ownership History is attached hereto at Exhibit B.

In addition, the portion of Texas Tax Code §11.31 applied to the qualifying land
issue by the Harris County Appraisal District does not take into consideration the
second part of the statute, which extends the definition of a “facility, device, or
method for the control of air, water, or land pollution" to “any structure, building,
installation, excavation, machinery, equipment, or device, and any attachment or

addition to or reconstruction, replacement, or improvement of that property.”



Construction and/or installation of the Stormwater Treatment System, which
received a positive use determination under the same Use Determination
| Application, required the excavation and improvement of the qualifying land at
issue. The qualifying land is part of the Stormwater Treatment System, which was

installed after January 1, 1994.
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THE STATE OF TEXAS §

: §
COUNTY OF HAKRTS §

1

BIRMINGHAM RAIL & LOCOMOTIVE /co., INC,, an Alabama

for and, in consideration  of the sum of

TEN AND NO/100 DOLLARS ($10.00) paid ro Grantor and other
and valuable consideration, the receipt and sufficlency of which’ L

SCLD and CONVEYED and does h

I GULF MATERIALS RECYCLING
CORPORATION, a Texas corporation ("Grantee'") that certain land

-located  in_ Harris County, - Taxas, and being more ‘particularly
deseribed in Exhibit A attached hereto and incorporated herein by
reference, togather with all lmprovemencs located on such land
(such land and improvements being collectively refetred to as the

corporation ("Grantor"),

are hereby acknowledged, has GRANTED,
hereby GRANT, SELL and CONVEY untco

"Property"),

matters (the "Permitted Excepfions') set
attached herete and incorporated herein by r

sin%ular the rights and appurtenances
inc

6-1425 1RG0 PO2

GI'iB9115823
Randy Rice/18/1s

Cotte. uLeBETEORRSEINE s L

This conveyance 1s made and accepted subject to only those

forth in Exhibit By,
Qf_e_;.‘ ence,

TO-HAVE“AND TO HOLD the Property, together with all and

pertaining thereto,
uding all of Grantor's right, title and interest in and ro
adjacent streets,. alleys and rights-of-way, subject to the
Permitted Exceptions, unto Grantee and Granftee'

I59~67-0104

ood

8 successorg and

part thersof.

EXECUTED on the date sat forth 1n

‘uttached hereto to be ecffective as of. the ({p day of Oct;ober,

1989,

BIRMINGHAM RAIL & LOCOMOTIVE co0.,/ /

INC,

: By:
~:TURE TO: STEWART TITLE CO. Name:_Cac

oo 88 81gne—Fforever—and - Grantor—does ~hereby--bind—-itself -and—4itsg - - -- -
fuccessors to warrant and forever defend the Property unto
Grantee and Grantee's successors and asslgns, against every
person whomsoever lawfully claiming or to..claim the spame gr any

e

the acknowle dgement

J

nes,

Title: Contne
111 BAGBY

LJITE 2000
HOUSTON, TEXAS 77002
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P-JEtED FRT LGS TESTRUART TIOLED NATL TE. MO TLZ~2I6~1425 HOGS PO3 .
} 159-67-0/05
E— & Address of Grantee: :
PO, Bom _ S5/64
e LVETD s TERAS 25 g g
p .
THE STATE OF TEXAS § ¢ B,
5 - -
COUNTY OF HARRIS '
Thl,, trument wa acknowledge efare 6 —
19839, - Tof
Blrmingham motive nc., on behalf of such
corporatlon. .
_(;":iﬁ, AL ) ‘é\‘.—? )
R ot: y. Public In- and for vV
PRI - : said County and State
My Gommission Expires: Frinted Name of Notary:
: VIRGINIA V. GRAY
’ t
_ ,
'
N AFTER RECORDING RETURN T0: | )
EF76.
83100501
"
- -2~ L .
"
L
T o S A S T A T o Vo e s
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EXHIBIT "A"

. HOBO 'Fes

1

July 21, 1987 ’ !59_'67‘0’06

DESCRIPTION
OLTNG 6.08066 acres of land located in the Richard and Robert Yince Survey,
Abstract No. 76, Harris County, 5 cektain
4410.600 acre tract of land conveyed to J?ncintopnrt Corporatian by deed
recorded under County Clerk's rile Mo, P 051415 of the Official Publie
Records of Real Propecty, Harriy County, Texas, said 6.9880 acre of land ip
more particularly described as followg: . :

COHHENCING 4t the intersection of the tust right-of
(based on a wadth if 6@ feet) with the nocth tight~of-vay lina of
Jacintoport Boulevard (based on o width of 189 feet) from which 'a £/8 inch
iron rod found bears SoutH 75 deq, 27 min. 56 sec, .East-ld.0D feot;
THENCE South 75 deg. 2?7 min. 56 gec. East, along said north right-of-way
Tine, a distance of 157.)5 feet to the PDINT OF BEGINNLI NG having
cootdinates of X=3,223,724.40 and Y=718,610.624 feer; | )

THENCE North 14 deq. 37 min. 36 sac, East, a distance of 118,22 foet tao the
northwest corner of a2 metal building; ) .

THENCE South 75. deg, 22 mine 24 sec. East,

metal building,

THERCE North 14 deg. 37 min., 36 sec. East, at 14.85 faet pasa the sauthwest
corner of & meval building, at 95,05 feet pass the northvest cocner of a
fetal building, contining the same course a totgl distance of 195,05 fest
"TO A nail set in concrete:

THENCE South 75 deg, 27 'min. 56 sec. East, a distance of 68.16 fect;
THERCE Horth 14 deg. 32 min, 04 see, Ean

t, a distance of 499,78 feet to the
northwest cocrher of the hercin described tracty

--THERCE- S50uth 75-dvg. 27 mih, 5§ sec.

Eant, a distance of 326.0) feet to the
northeast corner af the herein described tract {n tha west line of a 45
foot wide Hissouri Pacific Railroad rlght~of~way from which a chain link
fence corpetr post bears South §8 deg, 48 min. 0l src., West~4.74 Lart)
‘THENCE South 14 deq, 32 min. 84 sac. West, along the west
iligsouri Pacific Rail

line of zaig
voad right~of-way, a distance o
beginming—of

s

3 a
mlong the north edge of maid”
a distance of 16.81 £ect;.

-way line of Appelt Road ~

#ifewt o Ehe
—of—a—Curvretouthr TIght;
THENCE continuling aleng the went Yine of safid Hissouri Pacific Railroead
f.ght~of-way.same heing the atc of maid curve having a Central Angle of 51
deg, 26 min. 84 gec,, A Radiuz of 515.42 feot, an Arc Length of 462.69 faet
and a Lang Chord which bocars South 490 deg. 15 min., A6 szaec. Hest—-447.32 fegt
to a 5/8 inch iron rod found for the coutheagt corner gf-
described tract in the north right~of-way line of .uﬁ Jacintopore
Boulevard;

THENCE Narth 75 deq., 27 min, 56 Hest, along aaid north right-of~wvay line, a
distance of 216.56 feet to the POINT OF BEGINNING and containing 6.0008
agte of land.

- v ‘V/‘ . -
-Q_"W&_' e o 3

E. L. Smiogs, Jrb
Registercd Public Surveyor No. 1949
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EXHIBIT B TQ SPESLALWAIIANTY DEED

~ PERMITTED EXCEPTIONS

.
Restrictlve covenants filed of record under Clerk's File No,
F305216 of the Real Propety Records of Harris County, Texas,

An easefment 65 feet wide aleong the rear (northerly) property

line, together with an unobstructed aerial easement 10 feer

in widrh sourh of and adjacent thereto, granted to Houston

lAghtin§77f Power Company by inastrument recorded in
3

Volume Page 366 of the Deed Records of Harris County,
Texas . .

Reservation by Crantor unto itself, its successors ’

and
assigns of a private, perpetual, nonexclusive easement and
right-of-wey (herein called the "Utiliecy Bank Easement") as
set out' in Paragraph I, Part. Il of Deed dated September 21,
1977, from Jacintoport Corporation tao Birmingham Rail &
Locomotive, 1Inc, filed September 21, 1977, under Clerk's

File No, F305216 of the Real Froperty Records of Harris
County, Texas, .

An unobstructed easement 10 feet in width and 59.3 feer in
length at and below ground level and upward to a plane_ 20

feet above the ground, "and from said plane “and upward. 20

feet in width, located in the southerly portion of sgubjett
property, as granted to Houston Lighting & Powar Company’ by
ingtrument recorded under Clerk's File No. F647090 of  the
Real Property Records of Harris County, Texas.

The conveyance by the Upited States of America of all right,
title and interest of the United States of America in and to
all minerals and mineral rights, iIncluding gas and oil in,
and under spaid property and those premisea subject rto that
certain Deed Without Warranty dated Detober 13, 1970, from
the United States of Americs to William E. Brock, recorded
in Volume 8214, Page 438 of the Deed Records of Harris
County, Texas, which deed provides that in connection with
the development and production of the ninerals so conveyed,
including drilling therefor, the grantee therein, his heirs
in title and assigns, lessees or otherwise, shall utilize
only the surface locations designated in such deed azs "DRILL
SITES" which &re located on Parcel Nos. B-15, B-16, B-29,
B-43, B-44, B-47, B=53, B-57 and B-58 as referred to

therein, none of which Drill Sites is located on said
property.
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’
6, Covenantg, rights and agreements by and bctwefm Grantor and
. i Grantee in Deed datred September 21, 1977, from Jacinroport
Corporation to Birmingham Rail & Locomotive, Inc., filed
September 21, 1977, under Clerk's File No, F305216 of the —f
Real_kzgpnzmywﬂﬁcorduuof-Harris-Counry, Texas.
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HCAD: Ownership History Page 1 of 1

EXHIBIT B
Print
Ownership History: 0410320010103

15135 JACINTOPORT BLVD
HOUSTON TX 77015

Oowner , ) Effective Date
ELG METALS INC 12/22/1997
GULF MATERIALS RECYCLING 1/1/1990

[end of record]

-close window~

http://www.hcad.org/records/Ownership.asp?acct=0410320010103 &taxyear=2016 04/22/16
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