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The Executive Director of the Texas Commission on Environmental Quality (the Commission 
or TCEQ) files this response to WMCI Austin II/Bexley Anderson Mill Apartments’ (WMCI or 
applicant) appeal of the Executive Director’s negative use determination for certain land 
listed in application number 19883. Michael Euler submitted the appeal on behalf of the 
applicant.  

For the reasons described below, the Executive Director respectfully requests that the 
Commission deny the applicant’s appeal and affirm the Executive Director’s negative use 
determination.   

PROGRAM BACKGROUND 

The applicant challenges the Executive Director’s determination that certain property  is not 
used for pollution control purposes as provided under the Tax Relief Program for property 
used for environmental protection (also called the “Prop 2” program) established in the Texas 
Constitution, Texas Tax Code Section 11.31, and 30 Texas Administrative Code (TAC) Chapter 
17.  The appeal of the Executive Director’s negative use determination was filed pursuant to 
30 TAC § 17.25, which establishes the appeals process for use determinations issued by the 
Executive Director.  

In 1993, the citizens of Texas voted to adopt a tax measure called Proposition 2.  Proposition 
2 was implemented when Article VIII, § 1-l was added to the Texas Constitution on 
November 2, 1993.  The amendment allowed the legislature to “exempt from ad valorem 
taxation all or part of real and personal property used, constructed, acquired, or installed 
wholly or partly to meet or exceed rules or regulations adopted by any environmental 
protection agency of the United States, this state, or a political subdivision of this state for the 
prevention, monitoring, control, or reduction of air, water, or land pollution.”   

The Texas Legislature codified the constitutional amendment in 1993 as TEX. TAX CODE 
§ 11.31 (effective January 1, 1994).  The statutory language in the codified version mirrored 
the language of Article VIII, § 1-l.  Under the Prop 2 program, certain property owners may 
apply to the Executive Director for a determination of pollution control use for their subject 
property.  In 2001, the legislature amended TEX. TAX CODE § 11.31 when it passed HB 3121 
(effective September 1, 2001).  This bill added several new procedural requirements to TEX. 
TAX CODE § 11.31, including a provision requiring the establishment and implementation of a 
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process to appeal use determinations.  The amendment also required the Commission to 
adopt new rules establishing specific standards for the Executive Director to follow in making 
use determinations for property that qualified for either full or partial positive use 
determinations.1  Appeals under 30 TAC § 17.25 may be filed by either the applicant seeking 
the determination, or by the chief appraiser of the tax appraisal district affected by the 
determination.2  The appellant is required to explain the basis for the appeal.3 

PROCEDURAL HISTORY 

On February 18, 2016, WMCI filed an application for a Tier I 100% positive use 
determination for: “water quality transition zone” with water quality pond (243,500 square 
feet); an “upland water quality area (88,100 square feet);” and a weir structure.  The property 
is located at a residential apartment complex in Williamson County.  On March 18, 2016, the 
Executive Director issued a Notice of Deficiency (NOD) requesting additional information 
regarding the property identified as the “upland water quality area.” On March 31, 2016, the 
Executive Director received a revised application from the applicant (Attachment 1). The 
applicant revised the application by renaming the “upland water quality area” as the “critical 
water quality zone.”  On April 8, 2016, the Executive Director issued a positive use 
determination for the eligible pollution control property claimed in the application (the 
stormwater quality features including the water quality pond, critical water quality zone area, 
and the weir structure at the outfall) and issued a negative use determination for the 
ineligible property claimed in the application (Attachment 2).  The negative use 
determination was issued for the land described as the “water quality transition zone.” The 
applicant’s appeal of the negative use determination was timely filed with the TCEQ’s Office 
of the Chief Clerk on April 14, 2016. 

PROPERTY DESCRIPTION  

Application 
 
WMCI’s revised application seeks a use determination for stormwater quality control features 
at a residential apartment complex in Williamson County.  The application requests approval 
for pollution control equipment included on the Tier I Table in 30 TAC § 17.14(a).  For 
property that is used as described in the Tier I Table, the Executive Director has 
predetermined that the property is used wholly for the control of pollution.  The application 
designated property under the Tier I Table: 1) category No. W-57 “Conveyances, Pumps, 
Tanks, and Systems” for 243,500 square feet of land designated as the “water quality 
transition zone;” 2) category No. W-57 “Conveyances, Pumps, Tanks, and Systems” for 
88,100 square feet of land designated as the “critical water quality zone area;” and 3) 
category No. W-64 “Storm Water Containment Systems” for the weir structure at SWQ 
Outfall. The application claims that the property was installed to comply with the City of 
Austin Code of Ordinances § 25-8-211(B)(3), which states “in a watershed other than a 
Barton Springs Zone watershed, water quality controls are required for development…if the 
total of new and redeveloped impervious cover exceeds 8,000 square feet.”   

                         
1 TEX. TAX CODE § 11.31(g).   
2 TEX. TAX CODE § 11.31(e) and 30 TAC § 17.25(a)(2).   
3 30 TAC § 17.25(b)(5).   
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The Executive Director granted 100% positive use determinations for the stormwater quality 
features including the water quality pond, critical water quality zone area, and the weir 
structure at the outfall.  The Executive Director issued a negative use determination for the 
land designated as the “water quality transition zone,” stating that the fact that stormwater 
flows across a piece of land does not make that land pollution control property.  

APPELLANT’S CLAIM 

In a letter dated April 14, 2016, WMCI appeals the Executive Director’s Negative Use 
Determination for the land designated as the “water quality transition zone.”  In support of 
its appeal, WMCI cites two additional sections of City of Austin Code of Ordinances,  
§ 25-8-93 and § 25-8-422.  These new citations were not presented in WMCI’s original or 
revised use determination application.  WMCI now claims that a “water quality transition 
zone” is mandated by the City of Austin under these additional cited ordinances and that the 
transition zone acts to filter runoff, preventing pollution. 

LEGAL ANALYSIS 

WMCI IS NOT ENTITLED TO A POSITIVE USE DETERMINATION FOR THE 
LAND IDENTIFIED IN THE APPLICATION   
 
The Executive Director reviewed the application and issued a positive use determination for 
the stormwater pollution control property installed at the facility.   The Executive Director 
appropriately issued a negative use determination for certain land identified in the 
application.  Neither the application, nor the newly provided citations in the appeal, 
adequately explain how the “water quality transition zone” land is used to control pollution to 
meet an environmental rule.  

WMCI requested that 243,500 square feet of land be granted a 100% positive use 
determination under Tier I Category No. W-57.  It is difficult to discern WMCI’s argument 
that the land is used as pollution control property. Although it is not explicitly stated, WMCI 
appears to be arguing that City of Austin ordinances require it to keep a certain portion of its 
property in an unimproved or undeveloped state as a “water quality transition zone.”  And 
further, they would argue that such designation of a “water quality transition zone” under the 
Austin ordinances makes the land itself eligible for a tax exemption under the Prop 2 
program established in Tax Code Section 11.31.   

The Executive Director does not believe that the land is eligible for a positive use 
determination as pollution control property under Tax Code Section 11.31 in this situation.   
The applicant was issued positive use determinations for the identified pollution control 
features, including the water quality pond, critical water quality zone area, and the weir 
structure at the outfall.  However, the applicant was not granted a positive use determination 
for the land without the control features.  The applicant designated the “water quality 
transition zone” under Tier I Table category No. W-57, but the land itself is not a conveyance, 
pump, sump, tank or basin.  When considering land as part of a stormwater quality control 
system, the commission rule in the Tier I Table of 30 TAC § 17.14 for Category No. W-64 
explains that “the land that is actually occupied by the containment structure is eligible for a 
positive use determination.”  Conversely, land that is not occupied by pollution control 
equipment is not eligible for a positive use determination under this category.  TCEQ rule in 
30 TAC § 17.4(a)(2) provides: “land must include only the portion of the land acquired after 
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January 1, 1994, that actually contains pollution control property.”  In considering similar 
stormwater control property, the Executive Director has consistently excluded adjacent lands 
that do not contain the stormwater control systems for the reason that the land is not 
considered pollution control property just because stormwater flows over it. The Executive 
Director properly distinguished the pollution control features at the facility that were eligible 
for a positive use determination from the portion of the land that was not eligible for a use 
determination. 

The Prop 2 Tax Relief program was established to provide property tax relief to property 
owners who were required to invest capital to acquire or install pollution control property.  
WMCI’s application inappropriately includes land without pollution control features.  If 
WMCI is concerned about the real property tax consequences for its compliance with City of 
Austin ordinances, it should present these concerns to the appraisal district when a taxable 
value is established for the property.  The Executive Director does not believe the applicant’s 
land is pollution control property that is entitled to a positive use determination and eligible 
for a tax exemption under the Prop 2 program established in Texas Tax Code Section 11.31 
and the TCEQ’s rules in 30 TAC Chapter 17. 

CONCLUSION 

After careful review of the issue raised in the appeal, the Executive Director respectfully 
recommends that the commission deny the appeal and affirm the Executive Director’s 
negative use determination.  The Executive Director reviewed WMCI’s application and found 
that the land identified in the application failed to meet the requirements of 30 TAC Chapter 
17.  

Respectfully submitted, 
 
Texas Commission on Environmental Quality 
 
Richard Hyde 
Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 

   
 

By ____________________ 
Don Redmond, Attorney 
Environmental Law Division 
P.O. Box 13087, MC-173 
Austin, Texas 78711-3087 
Phone: 512.239.0612 
Fax: 512.239.0606 
 
REPRESENTING THE  
EXECUTIVE DIRECTOR OF THE 
TEXAS COMMISSION ON  
ENVIRONMENTAL QUALITY 
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CERTIFICATE OF SERVICE 

I certify that on May 17, 2016, an original and seven copies of the “Executive Director’s 
Response to WMCI’s Appeal of the Executive Director’s Negative Use Determination” was 
filed with the Texas Commission on Environmental Quality’s Office of the Chief Clerk, and a 
complete copy was transmitted by mail, facsimile, electronic mail or hand-delivery to all 
persons on the mailing list. 

 
 
By _____________ 
Don Redmond, Attorney 
Environmental Law Division 
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Mailing List 
WMCI Austin II/Bexley Anderson Mill Apts. 

TCEQ DOCKET No. 2016-0545-MIS-U 

 

Michael Euler, CFM 
Stormwater Planning & Design LLC 
625 Waugh Way 
Bastrop, Texas  78602-7465 
euler@att.net 
 
WMCI Austin II LLC 
3951 Stillman Pkwy. 
Glen Allen, Virginia 23060 
 
WMCI Austin II LLC 
Bexley Anderson Mill Apts. 
8601 Anderson Mill Rd. 
Austin, Texas 78729-4700 
 
Chief Appraiser 
Williamson County Appraisal District 
625 FM 1460 
Georgetown, Texas 78626 
pir@wcad.org 
 
Vic McWherter 
TCEQ Office of Public Interest Counsel MC103 
P.O. Box 13087 
Austin, Texas 78711-3087 
vic.mcwherter@tceq.texas.gov 
 
Docket Clerk 
TCEQ Office of Chief Clerk MC 105 
P.O. Box 13087 
Austin, Texas 78711-3087 

 

mailto:euler@att.net
mailto:pir@wcad.org
mailto:vic.mcwherter@tceq.texas.gov
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