ELG METALS INC.’S
REPLY TO RESPONSE BRIEFS FILED BY
THE TCEQ’S OFFICE OF PUBLIC INTEREST COUNSEL,
THE TCEQ’S EXECUTIVE DIRECTOR,
AND THE HARRIS COUNTY APPRAISAL DISTRICT

TO: Bridget Bohac, Chief Clerk
Texas Commission on Environmental Quality
Office of the Chief Clertk (MC-105)
P.O. Box 13087
Austin, Texas 78711-3087

FROM: Associated Tax Appraisers, Agent for ELG Metals, Inc.
4543 Post Oak Place, Suite 232
Houston, Texas 77027
RE: TCEQ Docket No: 2016-0613-MIS-U
Use Determination App. No: 19451
Applicant: ELG Metals Inc.
15135 Jacintoport Blvd., Houston, TX 77015
Regulated Entity No: RN102185733

Customer Reference No: ‘ CN601181027

This document is ELG Metals Inc.’s (hereinafter referred to as “ELG”) reply to the
. response briefs filed by the Texas Commission of Environmental Quality’s Office of Public
Interest Counsel (hereinafter referred té as “OPIC”) and Executive Director (hereinafter referred
to as “ED”) and the Harris County Appraisal District (hereinafter referred to as “HCAD”) in
regard to ELG’s appeal of the Executive Director’s Negative Use Determination for the roofs,
walls, foundations and floors of its Turnings Facility and any the qualifying land made the basis of
Use Determination for Pollution Control Property Application No. 19451.

For reasons described below, ELG respectfully requests that the Texas Commission on
Eﬁvironmental Quality (hereinafter referred to as “TCEQ”) affirms its apf)eal and overturn the
Executive Director’s Negative Use Determination the roofs, walls, foundations and floors of its
Turnings Facility and any the qualifying land made the basis.of Use Determination for Pollution

Control Property Application No. 19451.



Response:

Reply:

.Response:

Reply:

REPLY TO THE OFFICE OF PUBLIC
INTEREST COUNSEL’S RESPONSE BRIEF

“ELG’s appeal fails on multiple levels. By Rule, ELG must explain the basis for
the appeal. ELG’s appeal consists of a one page letter which provides no
explanation of the basis for the appeal. This appeal fails to comply with TCEQ
rules governing appeal of a use determination, and on this ground alone, the
Commission could deﬁy ELG’s appeal.”

30 Tex. Admin. Code §17.25(b)(5) does require an appellant to state the basis for
the appeal of a use determination. ELG stated the basis for its appeal as the “the
negative use determination for the qualifying land.” 30 Tex. Admin. Code
§17.25(b)(5) does not require an explanation of the basis for the appeal, nor is its
brevity grounds to deny an appeal.

“The land included in ELG’s application fails to meet a key requirement for
exemption under the Texas Tax Code. For land, the Tax Code states that a facility,

device, or method for the control of air, water, or land pollutidn means land that is

| acquired after January 1, 1994. In the property description section of the

application, ELG states that the qualifying land was acquired in 1989. The record
also indicated the ED informed ELG that this land could not qualify for a tax
exemption and asked ELG to remove the land from the application. ELG did not
comply. As land that was acquired before January 1, 1994, the ELG land is
statutorily prohibited from qualifying for a tax exemption.”

In 1989 the qualifying land made the basis of Use Determination for Pollution
Control Property Application No. 19451 was acquired by Gulf Materials Recycling
Corporation. A copy of the pertinent General Warranty Deed as attached hereto at
Exhibit A. At the time, Gulf Materials Recycling Corporation was a separate legal
entity incorporated in the State of Texas. The assets of Gulf Materials Recycling
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Corporation were not conveyed to ELG Metals Inc. until after January 1, 1994.
According to HCAD’s records the ownership changed on December 22, 1997. A
copy of HCAD’s Ownership History is attached hereto at Exhibit B.

In addition, the portion of Texas Tax Code §11.31 applied to the qualifying land
issue by the Texas Commission of Environmental Quality’s Office of Public
Interest Counsel does not take into consideration the second part of the statute,
which extends the definition of a “facility, device, or method for the control of air,
water, or land pollution" to “any structure, building, installation, excavation,
machinery, equipment, or device, and any attachment or addition to or
reconstruction, replacement, or improvement of that property.” Construction
and/or installation of the Turnings Facility, which received a positive use
determination under the same Use Determination Application, required the
excavation and improvement of the qualifying land at issue. The qualifying land is
part of the Turnings Facility, which was installed after January 1, 1994,

“The ED states that the turnings facility is used as part of the production process
and is not a pollution control device. If this is true, the turnings facility is not
eligible for a positive use determination under TCEQ rule §17.6, which provides,
in part, that property is not entitled to an exemption from taxation if the property is
used, constructed, acquired or installed wholly to produce a good or provide a
service.”

All activities within the Turnings Facility are related to the handling of turnings
material, which contains cutting fluid (i.e. used oil) subject to the requirements of
40 CFR Part 112. Under applicable regulation 40 CFR Part 112.7 Subpart C, the
owner or operator of a non-transportation facility that generates used oil must
“provide appropriate containment and/or diversionary structures or equipment to

prevent a discharge as described in §112.1(b). The entire containment system,
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- includes “secondary containment.

including walls and floor, must be capable of containing oil and must be
constructed so that any discharge from a primary containment system, such as a
tank, will not escape the containment system before cleanup occurs.” As a used oil
generator, ELG is required to provide appropriate containment and/or diVérsionary

structures to prevent discharge. The Turnings Facility’s roofs, walls, foundations

and floors were designed and installed for this purpose.

“The roofs, walls, foundations, and floors of the turnings facility are the structural
components of the buildings, not waste storage property. Buildings do not fit the
description provided for waste storage property. Buildings do not fit the
description provided for waste storage property in the Tier I Table, and OPIC
therefore agreed that buildings should not be included under Item S-20 of the
Table.”

ELG never received a notice of deficiency during its application process from the
TCEQ regarding an issue with its use of Item S-20 of the Tier I Table to describe
any part of Turnings Facility. In addition, the Tier I Table description of Item S-20
” The Turnings Facility building is a secondary
containment structure as required under applicéble regulation 40 CFR Part 112.7

Subpart C. Further, the Tier I Table description of Item S-20 does not specifically

exclude buildings or the structural components of a building.

REPLY TO THE EXECUTIVE DIRECTOR’S RESPONSE BRIEF

“To support its application, ELG Metals cited 30 §305.125(5) and their wastewater
permit, which requires the permittee to develop and implement a storm water
pollution prevention plan and to operate and maintain all facilities to comply with
the permit conditions. Neither the rule cited, nor the wastewater, nor the

wastewater permit require an enclosed structure, such as a building, to be used,



Reply:

constructed, acquired, or installed around EL.G Metals’ production process. ELG
Metals also cited the Spill, Prevention, and Control Countermeasure (SPCC) Plan,
which requires steel containment structures as a method of secondary containment.
The general requirements for a SPCC Plan require the development of a plan to
address potential oil spills and contain requirements for the storage of used oil.
These requirements are not sufficient to establish that an enclosed structure or
buﬂding is a requirement to contain oil spills. The application submitted by ELG
Metals indicates that there is a crusher, vehicle maintenance area, and fuel storage
area in the facility. The presence of this equipment indicated that the building is
used for production purposes and that roofs, walls foundations and floors of the
structure is not wholly or partly for pollution control, but was installed to enclose
ELG Metals’ production process.”

All activities within the Turnings Facility are related to the handling of turnings
material, which contains cutting fluid (i.e. used oil) subject to the requirements of
40 CFR Part 112. Under applicable regulation 40 CFR Part 112.7 Subpart C, the
owner or operator of a non-transportation facility that generates used oil must
“provide appropriate containment and/or diversionary structures or equipment to
prevent a discharge as described in §112.1(b). The entire containment system,
including walls and floor, must be capable of containing oil and must be
constructed so that any discharge from a primary containment system, such as a
tank, will not escape the containment system before cleanup occurs.” As a used oil
generator, ELG is required to provide appropriate containment and/or diversionary
structures to prevent discharge. The Turnings Facility’s roofs, walls, foundations

and floors were designed and installed for this purpose.
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“In its application, ELG Metals cites item S-20 of the Tier I Table. The property
described in Item S-20 is “[t]anks, containers and ancillary equipment such as
pumps, piping, secondary containrhent, and vent controls (e.g., Resource
Conservation Recovery Act Storage Tanks, 90-Day Storage Facilities, Feed Tanks
to Treatment Facilities).” The building that houses EL.G Metals’ production
process does not fall within this description. A building is not a tank or container.
Because the building does not meet any of the descriptions in Tier I Table S-20,
ELG Metals is not entitled to a Tier I 100% positive use determination for the
roofs, walls, foundations, and floors of the building.”

ELG never received a notice of deficiency during its application process from the
TCEQ regarding an issue with its use of Item S-20 of the Tier I Table to describe
any part of Turnings Facility. In addition, the Tier I Table description of Item S-20
includes “secondary containment.” The Turnings Facility building is a secondary
containrhent structure as required under applicable regulation 40 CFR Part 112.7
Subpart C. Further, the Tier I Table description of Item S-20 does not specifically
exclude buildings or the structural components of a building.

“The applicant did not provide documentation demonstrating that the land
associated with the facility would be eligible for an exemption as pollution control

property. In its application, ELG Metals states that the land was acquired in 1989.

‘Article VIII, § 1-1 of the Texas Constitution specifically states that the tax

exemption for pollution control property applies to real and personal property “that
would otherwise be taxable for the first time on or after January 1, 1994.” This is
codified in the Texas Tax Code §11.31(b) and in 30 TAC § 17.4(a)(1), which
requires that the “property must have been constructed, acquired, br installed after
January 1, 1994.” Additionally, 30 TAC § 17.6(1)(A), states that property is not
entitled to a tax exemption solely on the basis that the property is used to provide a
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service that prevents, monitors, or reduces air, water, or land pollution.

Further, even if documentation is submitted showing that ELG Metals acquired the
property after 1994, there is insufficient documentation to demonstrate that the land
is used solely for pollution control.  Section 17.10(d)(6) of the Texas
Administrative Code required that the use determination application contain all
information necessary to determine the eligibility of the application. The
Executive Director issued Notices of Deficiencies requesting additional
information about the land identified on the application on December 15, 2015 and
February 3, 2016. The Executive Director also provided notice to ELG Metals that
land occupied by production buildings is ﬁot considered to be a pollution control
device, except when an environmental rule or regulation requires the activity to
occur within an enclosed structure. ELG Metals failed to provide the Executive
Director with the requested property information demonstrating when the land
claimed in the property was acquired and failed to cite an environmental rule or
regulation requiring the facility be enclosed.”

In 1989 the qualifying land made the basis of Use Determination for Pollution
Control Property Application No. 19451 was acquired by Gulf Materials Recycling
Corporation. A copy of the pertinent General Warranty Deed as attached hereto at
Exhibit A. At the time, Gulf Materials Recycling Corporation was a separate legal
entity incorporated in the State of Texas. The assets of Gulf Materials Recycling
Corporation were not conveyed to ELG Metals Inc. until after January 1, 1994.
According to HCAD’s records the ownership changed on December 22, 1997. A
copy of HCAD’s Ownership History is attached hereto at Exhibit B.

In addition, the portion of Texas Tax Code §11.31 applied to the qualifying land
issue by the Texas Commission of Environmental Quality’s Executive Director

does not take into consideration the second part of the statute, which extends the
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definition of a “facility, device, or method for the control of air, water, or land
pollution" to “amy structure, building, installation, excavation, machinery,
equipment, or device, and any attachment or addition to or reconstruction,
replacement, or improvement of that property.” Construction and/or installation
of the Turnings Facility, which received a positive use determination under the
same Use Determination Application, required the excavation and improvement of
the qualifying land at issue. The qualifying land is part of the Turnings Facility,

which was installed after January 1, 1994.

REPLY TO THE HARRIS COUNTY APPRAISAL DISTRICT’S RESPONSE BRIEF

Response:

Reply:

“The roofs, walls, foundation, and floors of the Turnings Facility do not meet or
exceed rules or regulations adopted by an environmental protection agency of the
United States, this state, or a political subdivision of the state for the prevention,
monitoring, control, or reduction of air, water, or land pollution.”

All activities within the Turnings Facility are related to the handling of turnings
material, which contains cutting fluid (i.e. used oil) subject to the requirements of
40 CFR Part 112. Under applicable regulation 40 CFR Part 112.7 Subpart C, the
owner or operator of a non-transportation facility that generates used oil must
“provide appropriate containment and/or diversionary structures or equipment to
prevent a discharge as described in §112.1(b). The entire containment system,
including walls and floor, must be capable of containing oil and must be
constructed so that any discharge from a primary containment system, such as a
tank, will not escape the containment system before cleanup occurs.” As a used oil
generator, ELG is required to provide appropriate containment and/or diversionary
structures to prevent discharge. The Turnings Facility’s roofs, walls, foundations

and floors were designed and installed for this purpose.
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“The Turnings Facility is used as part of the production process at this facility and
is not a pollution control device.”

All activities within the Turnings Facility are related to the handling of turnings
material, which contains cutting fluid (i.e. used oil) subject to the requirements of
40 CFR Part 112. Under applicable regulation 40 CFR Part 112.7 Subpart C, the
6wner or operator of a non-transportation facility that generates used oil must
“provide appropriate containment and/or diversionary structures or equipment to
prevent a discharge as described in §112.1(b). The entire containment system,
including walls and floor, must be capable of containing oil and must be
constructed so that any discharge from a primary containment system, such as a
tank, will not escape the containment system before cleanup occurs.” As a used oil
generator, ELG is required to provide appropriate containment and/or diversionary
structures to prevent discharge. The Turnings Facility’s roofs, walls, foundations
and floors were designed and installed for this purpose.

“The buildings are not included under Item S-20 of the Tier I Table.”

ELG never received a notice of deficiency during its application process from the
TCEQ regarding an issue with its use of Item S-20 of the Tier I Table to describe
any part of Turnings Facility. In addition, the Tier I Table description of Item S-20
includes “secondary containment.” The Turnings Facility building is a secondary
containment structure as required under applicable regulation 40 CFR Part 112.7
Subpart C. Further, the Tier I Table description of Item S-20 does not specifically
exclude buildings or the structural components of a building.

“Section 11.31 of the Tax Code provides that “[a] person is person is entitled to an
exemption from taxation of all or part of real and personal property that the person
owns and that is used wholly or partly as a facility, device, or method for the

control of air, water, or land pollution.” Subsection 11.31(b) defines “facility,
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Reply:

device, or method for the control of air, Water, or land pollution” as “land that is
acquired after January 1, 1994...” According to its first and revised applications,
the Appellant acquired land 1989. Since the Appellant acquired the qualifying land
before January 1, 1994, by definition, it is not a “facility, device or method for the
control of air, water, or land pollution” and is not entitled to an exemption from
taxation as pollution control property.”

In 1989 the qualifying land made the basis of Use Determination for Pollution
Control Property Application No. 19451 was acquired by Gulf Materials Recycling
Corporation. A copy of the pertinent General Warranty Deed as attached hereto at
Exhibit A. At the time, Gulf Materials Recycling Corporation was a separate legal
entity incorporated in the State of Texas. The assets of Gulf Materials Recycling
Corporation were not conveyed to ELG Metals Inc. until after January 1, 1994.
According to HCAD’s records the ownership changed on December 22, 1997. A
copy of HCAD’s Ownership History is attached hereto at Exhibit B.

In addition, the portion of Texas Tax Code §11.31 applied to the qualifying land
issue by the Harris County Appraisal District does not take into consideration the
second part of the statute, which extends the definition of a “facility, device, or
method for the control of air, water, or land pollution" to “any structure, building,
installation, excavation, machinery, equipment, or device, and any attachment or
addition to or reconstruction, replacement, or improvement of that property.”
Construction and/or installation of the Turnings Facility, which received a positive
use determination under the same Use Determination Application, required the
excavation and improvement of the qualifying land at issue. The qualifying land is

part of the Turnings Facility, which was installed after January 1, 1994,
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‘DESCRYPTION

located 4n the Richard and Roberk Yinca Survey,
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(based on a wadth if 6@ feet) with the north right~of-way Lina of
Jacintoport Bonlevird (based on n width of 189 fewt) from which & 5/8 inch
iran rod found bears SoutH 75 deg. 27 min,

56 sec, Bamt-18.00 feot;
THENCE Souch 75 deg, 27 min,

S5 sece East, slong said north tight~of-way
Yine, & distance of 197.3% fLeet to the PDINT OF BEGINNING having
coordinates of X=3,223,724.40 and ¥Y=7)38,810,624 X .

feeks
THERCE Norkh 14 deq. 37 min. 36 sac. Bast, n distance of 110,22 fact to the
northvest corner of a metal building; .

3
THENCT South 75 deg. 22 mihe 24 sec. Eapr, xlong the north odge of xaid"
merdl building, a distance of 16,B1 feek)
THERCE North 14 deg. 37 min. 36 sec.. Bazt, at 14.85 faet pasm the southwest
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L the herein described tracty :

~-THERCE Bauth 75-deg. 27 mih, 5§ sdc. gent, x distance af 326.0) fert to Lhe

northeast carner af the horein describad Eragt in the west Line of a 45
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EXHIBIT B TO SPESIALWAIIANTY DEED

-~ PERMI'TTED EXGEPTIONS

Restrictive covenants £iled of record under Clerk's File No,
F305216 of the Real Propety Records of Harris County, Texas,

An easebent 65 feet wide along the rear (northerly) property

line, together with an. unobstrucrted aerial easement 190 feet

in widrh south of and adjacent thereto, granred ro Houston

L1 htin%77f Power Company by instrument recorded ia
3

Valume Page 366 of the Deed Records of Harrls County,
Texas, . .

Reservatiori by OGranror wunto itself, its
assipng of a private, perpetual, nonexclusive easement and
right-of-way (herein called the “Utilicy Bank Easemant") as
set out' in Paragraph I, Pare.l1Yl of Deed dated September 21,
1977, from Jacintoporr Corporarion ta Birmingham Rail §&
Locomotive, Inc, filed September 21, 1977, under Clerk's

File No. F305216 of the Real Property Records of Harris
County, Texas, .

An unobstructed easement 10 feet in wldrh and 59.3 feer ip
length at. and below ground level and upward to a plane 20
feet above the ground, “and From 5ald”pldfie “aHd tpward. 20
feet in widch, located in the southerly portion of gubjett
property, as granted to Houstun Lighting & Powar Company' by
instrument wecorded undex Clerk's File No. F647090 of the
Real Property Recardg of Harrls County, Texas.

. A
succesgors and

:

The conveyance by the Upited States of America of all right,
title and interest of the United States of America in and to
all minerals and mineral rights, including gas and oil in,
and under said propervy and those premises subject to that
certain Deed Without Warranty dated Petober 13, 1970, from
the United States of America to William E., Brock, recorded
in Volume 8214, Page 43B of the Deed Recorda of Harris
County, Texas, which deed provides that in connection with
the development and production of the minerals so conveyed,
ineluding drilling therefor, the grantee therein, his heirs
in title and assigns, lessees or otherwlse, shall utilize
only the surface locations designated in such deed asg "DRILL

. SITES'" -which are located on Parcel Nos. B-15, B-l6, B-29,

B-43, B-44, B-47, PB=53, B-57 and KB-58 as referved to

therein, nene of which Drill Sites is Llocared on said
propexty.
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Covenunts, righta and agreements by and berween Grantor ard
from Jacintoport

i Grantee in Deed dareq Saptember 21, 1977,
Birmingham Rail § Locomotive,
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September 21,
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HCAD: Ownership History

EXHIBIT B
Print
Ownership History: 0410320010103

15135 JACINTOPORT BLVD
HOUSTON TX 77015

Owner
ELG METALS INC
GULF MATERIALS RECYCLING
[end of record]

~close window-
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Effective Date
12/22/1997
1/1/1990
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