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July 15, 2016 
 
 
Bridget Bohac, Chief Clerk 
Texas Commission on Environmental Quality 
Office of the Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
 
Re: Nantucket Housing LLC’s Application for an Order Authorizing Commencement 

of Construction; TCEQ Docket No. 2016-1086-MWD; TPDES Permit No. 
WQ0015381001 (CN604813121; RN108328113) 

 
Dear Ms. Bohac: 

 

Enclosed for filing with the Texas Commission on Environmental Quality (Commission) 
is the original plus seven copies of the following backup materials for the August 3, 
2016 agenda item on the above referenced matter: 

 

1. Staff Memorandum 

2. Proposed Order 

3. Authorization to Construct Application filed by Nantucket Housing, LLC 

 

Please do not hesitate to contact me at (512) 239-2253 if you have any questions 
regarding this material.  Thank you for your attention to this matter. 
 
Respectfully submitted, 
 
 
 
Hollis Henley 
Staff Attorney, Environmental Law Division 
 
cc: Mailing List 
 
Enclosure 

http://www.tceq.state.tx.us/


Texas Commission on Environmental Quality 
INTEROFFICE MEMORANDUM 

 
TO:  Texas Commission on Environmental Quality 
 
THRU: Robert Martinez, Division Director, Environmental Law Division Todd 

Galiga, Water Quality Senior Attorney, Environmental Law Division  
 
FROM: Hollis Henley, Staff Attorney, Environmental Law Division 
 
DATE:  7/17/2016 
 
SUBJECT: Nantucket Housing LLC’s Application for Authorization to Construct; 

Docket No. 2016-1086-MWD; TPDES Permit No. WQ0015381001 
(CN604813121; RN108328113) 

 
 

DESCRIPTION OF MATTER: 
 
Nantucket Housing, LLC (Nantucket) has applied to the Texas Commission on 
Environmental Quality (TCEQ or Commission) seeking an authorization to construct 
(ATC) a new wastewater treatment plant to serve a proposed multifamily housing 
project (Meadows at Cypress Creek) currently under construction. According to 
Nantucket’s application, the ATC is necessary in order for the developer to be certain 
that it will remain in compliance with the loan agreement for the development 
project. Additionally, Nantucket hopes to reduce pump and hauling costs via the ATC 
by having the plant constructed prior to permit issuance in order to minimize 
operational start time should the permit be granted.  
 
APPLICANT:  Nantucket Housing, LLC 
 
TYPE: Authorization to Construct  
 
BACKGROUND: 
 
On May 7, 2015, Nantucket submitted an application for new TPDES Permit No. 
WQ0015381001, seeking authorization to discharge to an enclosed stormwater pipe; 
thence to Cypress Creek in Segment 1009 of the San Jacinto River Basin. Nantucket 
requested a daily average flow not to exceed 27,500 gallons per day (gpd) in the 
Interim phase and a daily average flow not to exceed 55,000 gpd in the Final phase. 
To date there have been 182 hearing requests received and legislative interest and 
opposition to the proposed WWTF from State Representative Allen Fletcher. 
Nantucket Housing, LLC owns land located at 12321 Huffmeister Road, Cypress, in 
Harris County, Texas 77429 where the TPDES application proposes to build the 
facility. 
 
A Public Meeting was held on November 12, 2015. The response to comments (RTC) 
was filed with the Chief Clerk’s Office on April 6, 2016. A letter dated April 21, 2016 
was sent to Nantucket giving approval to perform site preparation activity for the 
WWTF. Consideration of hearing requests is scheduled for the August 3, 2016 
agenda as Docket No. 2016-1086-MWD. There is significant public interest in and 



opposition to Nantucket’s TPDES application. The TCEQ’s Commissioners’ Integrated 
Database lists 215 public comments and 182 hearing requests for this application. 
 
According to its application, Nantucket has requested an Authorization to Construct 
before the issuance of its permit in order to remain in compliance with the Loan 
Agreement for the Project. Specifically, the Project Schedule for the Loan Agreement 
states that if Nantucket does not complete all construction of all improvements by 
December 31, 2016, Nantucket will be required to pay down the loan in the amount 
of any estimated shortfall beyond $853,000 as determined by the lender, and such 
payment must be made no later than January 31, 2017. 
 
Based the amount of time Nantucket anticipates for a contested case hearing in this 
matter, it is Nantucket’s opinion that the residents will be living in the complex to be 
served by the proposed WTTF prior to the issuance of the permit. Therefore, 
Nantucket expressed concerns about the costs of additional pump and hauling if 
construction of the plant is delayed until the permit is issued.  
 
COMPLIANCE HISTORY:  Since this is a permit action for a never before permitted 
site and an unbuilt facility, the ratings for Nantucket for the compliance history run 
during permitting process and for the agenda item was unclassified for the CN and 
RN. See Compliance History Reports.  
 
AUTHORITY:  Texas Water Code (TWC) §§ 26.019 and 26.027(c).  Under TWC § 
26.027(c) a person may not commence construction of a treatment facility until the 
commission has issued a permit to authorize the discharge of waste from the facility, 
except with the approval of the Commission. TWC § 26.019 authorizes the 
Commission to issue orders and make determinations necessary to effectuate the 
purposes of TWC Chapter 26. 
 
EXECUTIVE DIRECTOR RECOMMENDATION:  The Executive Director recommends 
that the ATC request be denied.  The Commission’s authority to approve or deny a 
request for an ATC is discretionary under the statute.  Over approximately the last 
10 years, the Commission has granted two requests for an ATC.  See Docket No. 
2009-1086-MWD, City of Hidalgo; and Docket No. 2011-0402-MWD, H.E.B. Grocery 
Co., L.P. In these prior cases, the corresponding permit application had received little 
or no public comments or opposition prior to the ATC request. By contrast, 
Nantucket’s permit application has received 215 public comments and 182 hearing 
requests. Nantucket stated that the ATC is necessary in order to maintain compliance 
with its loan agreement for the project. The Executive Director recognizes that 
approval of an ATC would not bind the Commission in its final permit decision and 
the application would be proceeding with construction at its own risk. However, the 
Executive Director is not persuaded that Nantucket has provided sufficient 
justification for changing the status quo prior to a final permit decision when there is 
such strong public opposition to the underlying permit application. 
 
CONTACT:  Larry Diamond, Municipal Permits Team, Wastewater Permitting Section 
(MC 148), Water Quality Division, TCEQ, (512) 239-0037. 
 
LEGAL:  Hollis Henley, Staff Attorney, Environmental Law Division (MC 173), TCEQ, 
(512) 239-2253. 



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
 

 
 
 

AN ORDER Denying the Request by Nantucket Housing, 
LLC for an Order Authorizing Commencement 
of Construction; TCEQ Docket No. 2016-1086-
MWD 

 
On August 3, 2016, the Texas Commission on Environmental Quality 

(Commission or TCEQ) considered Nantucket Housing, LLC’s (Nantucket or the 
Applicant) request for an Order authorizing commencement of construction under §§ 
26.019 and 26.027(c) of the Texas Water Code (TWC).  Nantucket’s underlying 
wastewater discharge permit application for new Texas Pollutant Discharge 
Elimination System (TPDES) Permit No. WQ0015381001 requests the discharge of 
treated domestic wastewater at a daily average flow not to exceed 27,500 gallons 
per day (gpd) in the Interim phase and a daily average flow not to exceed 55,000 
gpd in the Final phase.  The Applicant seeks authorization to commence construction 
of the Interim Phase of the wastewater treatment facility before the Commission 
issues the permit.  Having considered the evidence, the Commission finds that the 
request by Nantucket should not be granted. 
 
FINDINGS OF FACT 
 
1. On May 7, 2015, Nantucket submitted an application for new TPDES Permit No. 

WQ0015381001, seeking authorization to discharge to an enclosed stormwater 
pipe; thence to Cypress Creek in Segment 1009 of the San Jacinto River Basin at 
a daily average flow not to exceed 27,500 gpd in the Interim phase and a daily 
average flow not to exceed 55,000 gpd in the Final phase.  
 

2. Nantucket submitted a written request dated June 2, 2016 for authorization to 
construct the Meadows at Cypress Creek wastewater treatment facility (WWTF) 
corresponding to the Interim Phase of Nantucket’s permit application (TPDES 
Permit No. WQ0015381001). 
 

3. The proposed domestic WWTF will be located at 12321 Huffmeister Road, Cypress, 
in Harris County, Texas 77429. 
 

4. Nantucket seeks to build the Meadows at Cypress Creek WWTF to serve a 
proposed multifamily housing unit and senior living development. 
 



5. The Applicant requested an ATC to begin construction of the Interim Phase of the 
Meadows at Cypress Creek WWTF in order to stay in compliance with its loan 
agreement for the construction of the complex the proposed WWTF is to serve.  
The Applicant also stated that it needs the ATC to avoid additional pump and 
hauling if construction of the plant is delayed until the permit is issued. 

  
6. As of July 13, 2016, the TCEQ has received 215 public comments and 182 hearing 

requests regarding the Applicant’s permit application. 
 
CONCLUSIONS OF LAW 
 
1. TWC  § 26.027(c) prohibits a person from commencing construction of a treatment 

facility until the Commission has issued a permit authorizing the discharge of 
waste from the facility, unless the Commission has approved the construction. 
 

2. TWC § 26.019 authorizes the Commission to issue orders and make 
determinations necessary to effectuate the purposes of TWC Chapter 26. 
 

3. Based on the Findings of Fact above, Nantucket has not provided sufficient 
justification to issue the ATC request under TWC § 26.027. 

 
THEREFORE, THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
ORDERS THAT: 
 
1. The Authorization to Construct request by Nantucket Housing, LLC is denied. 

 
2. This Order shall not constrain, bind, or commit the Commission in its decision on 

any proceeding or matter before the Commission relating to TPDES Permit No. 
WQ0015381001.  
 

3. The Chief Clerk of the Commission is directed to forward a copy of this Order to 
Nantucket, the Executive Director of the Commission, and the Public Interest 
Counsel of the Commission, and to issue the Order and cause it to be recorded in 
the files of the Commission. 

 
 
 

Issued this date: 
 

 

TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

_______________________ 
Bryan W. Shaw, Ph.D., P.E., Chairman 



















 

CERTIFICATE OF SERVICE 

I certify that on July 15, 2016, the original and seven copies of the “Nantucket 
Housing, LLC’s Application for an Order Authorizing Commencement of Construction” 
was filed with the TCEQ’s Office of the Chief Clerk, and a copy was served to all 
persons listed on the attached mailing list via hand delivery, facsimile transmission, 
inter-agency mail, electronic submittal, or by deposit in the U.S. Mail. 

 

 

 

________________________ 

Hollis Henley, Staff Attorney 
Environmental Law Division 
State Bar No. 24066672 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

MAILING LIST 
NANTUCKET HOUSING, LLC 

DOCKET NO. 2016-0787-MWD; PERMIT NO. WQ0015381001 
 
 
 
FOR THE APPLICANT: 

 
H. Chris Richardson, President 
Nantucket Housing, LLC 
9219 Katy Freeway, Suite 264 
Houston, Texas 77024-1565 

 
Katherine D. Hallaway, P.E. 
Brown & Gay Engineers, Inc. 
10777 Westheimer Road, Suite 400 
Houston, Texas 77042-3475 
Tel: (713) 488-8251 
Fax: (713) 488-8250 

 
FOR THE EXECUTIVE DIRECTOR  
Via electronic mail: 

 
Hollis Henley, Staff Attorney 
Alicia Ramirez, Staff Attorney Texas 
Commission on Environmental 
Quality 
Environmental Law Division, 
MC-173 P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-0600 
Fax: (512) 239-0606 

 
Larry Diamond, Technical Staff 
Texas Commission on 
Environmental Quality 
Water Quality Division, MC-148 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-0037 
Fax: (512) 239-4430 

Brian Christian, Director 
Texas Commission on Environmental 
Quality 
Environmental Assistance Division 
Public Education Program, MC-108 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4000 
Fax: (512) 239-5678 

 
FOR PUBLIC INTEREST COUNSEL  
Via electronic mail: 

 
Vic McWherter, Attorney 
Texas Commission on Environmental 
Quality 
Public Interest Counsel, MC-103 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-6363 
Fax: (512) 239-6377 

 
FOR ALTERNATIVE DISPUTE 
RESOLUTION 
Via electronic mail: 

 
Kyle Lucas 
Texas Commission on Environmental 
Quality 
Alternative Dispute Resolution, 
MC-222 P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4010 
Fax: (512) 239-4015 



FOR THE CHIEF CLERK: 

Bridget C. Bohac 
Texas Commission on 
Environmental Quality 
Office of Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-3300 
Fax: (512) 239-3311 
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