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EXECUTIVE DIRECTOR OF 8 PIAES RIEA
THE TEXAS COMMISSION ON § : '
ENVIRONMENTAL QUAILITY, 8 BEFORE THE STATE OFFICE
_PETITIONER 8
§ OF
VS. § VO B i
. ; : § " ADMINISTRATIVE HEARINGS
AL JODOIN DBA LAKE '§
WHITNEYRV COMMUNITY § Y SO ITA R CITy
EXECUTIVE DIRECTOR’S EXCEPTIONS. TO THE W
* ADMINISTRATIVE LAW JUDGE’S PROPOSAL FOR DECISION o

S a‘.e-if;.-:%/“:
TO THE HONORABLE TEXAS COMMIS SION ON ENVIRONMENTAL QUALITY

H vi >.»‘3.(ei/'

COMES NOW, the, Executlve Dn ect01 of the Texqs Connnlsswn on, Envnonmental Quahty_
(”TCEQ" or "Comnnssmn") and files this, the Executlve D11eoto;1 s. Exceptions to the
Administrative Law J udge s (“ALJ’s”) Proposal for Decision.

A. INTRODUCTION

TR Y RS FU SR Fse ‘ Fyoas s

This case alleges that Al J odom dba Lake Wlntney RV Commumty (“Respondent”)
‘committed five (5) violations at his wastewater treatment facility located at the intersection of FM.
(1713 and. Y ellowstone Drive, Whitney, Hill County, Texas (the ‘Facility”) during, an investigation
conducted by TCEQ staff on September 14, 2004. The Executive Director, (‘'ED”): seeks, to, assess
six thousand dollars ($6,000.00) in administrative penalties and require certain corrective actions of
Respondent. The Fonorable Administrative Law Judge (“ALJ ”) issued his Proposal For Decision
“(PFD””) on November 27, 2006. In the PFD, the ALJ recommends that three (3) of the five (5)
violations were proved and that two (2) were not proved. The ALJ also recommends that no penalty
should be assessed against the Respondent even for the violations that were proved. The ALJ further
recommends that no corrective actions be required of Respondent because Respondent no 10nge1
owns the Facility. _ Al ey

B. EXCEPTIONS TO THE PFD. e

Upon reviewing the PFD and the proposed order, the ED agrees with the ALJ that no
corrective actions be required of Respondent since Respondent no longer owns the Facility. The ED
also agrees to not pursue the two violationsithat the ALJ recommends were not proved. The ED
however excepts to the ALI’s recommendation that no penalty be assessed against Respondent even
for the three violations that the ALJ recommends were proved. The reasons which the ALJ gave for
not recommending any penalty for the violations can he found in pages 8, 9, and 10 of the PFD. The
ALIJ relied, inter alia, on the mitigating factors of TEX. WATER CODE § 7.053 in concluding that no
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penalty be assessed for any of the proven violations. The ED submits that the ED already took into
consideration the provisions of TEX. WATER CODE§ 7.053 in calculating the penalty’. Under TEX.

WATER CODE § 7.052, the Commission has authority to assess an administrative penalty ofup to ten
thousand dollars ($10,000.00)per day for each of the violations. The ED did not assess the full
penalty amount of ten thousand dollars ($10,000.00) per day for each of the violations specifically
because the ED took cognizance of the factors in TEX. WATER CODE § 7.053. The Enforcement
Coordinator in the case testified that the penalty assessed in this case was based on the September
1, 2002 TCEQ Penalty Policy (the Penalty Policy). The Penalty Policy incorporates all the factors
in TEX. WATER CODE § 7.053 in reaching the various matrices for calculating the penalty in each
case. According to the testimony of the EC, the ED based his calculation of the penalty on the
matrices under the Penalty Policy. The ED suggests that the Commission assess the penalty for the
proven Violations as recommended by the ED. '

The Vlolatlons and the 1easons the ALJ gave f01 not 1ecommendmg a pemlty are examined

Failure to Have a Class D Operator®
In recommending that no penalty be assessed for this violation, the ALJ states that:

Respondent was in the process of obtaining his license at the time and showed good
faith in remedying the violation. While ignorance is no excuse, it seems unjust to
penahze Respondent under the circumstances of this case where he has shovvn good
faith in w01k1ng with the Commission and attempting to 1emedy opetrating
deﬁmenmes

The ED submits that this is not a situation of “ignorance” but a wanton disregard of the
Commission Rules and the provisions of Respondent’s Permit. Respondent was aware, even before
the investigation,” that the Facility required a Licensed Operator to operate the Facility hence he was
taking classes to obtain his license. Respondent did not do anything different after the investigation

I See Executive Director’s Second Amended Report and Petition (EDSARP), ED E}anl‘c g,
paragraphs 8 to 11. Indeed the September 1, 2002 Penalty Policy

2 See PFD, page 9, paragraph 1.
3 PFD, page 9, paragraph 1, lines 3 to 7.

¢ PFD, page 3, paragraph 1, lines 6 and 7.
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«thanhe did before theinvestigation. Undet the Penalty Policy, Good Faith Effort to Comply’ prhes

to‘ effo1ts to. 1etuln the site to oomplete eomphanee wﬂ,h 111 '1pphmb1e mlos and leguhtlons czted

quahfy f01 the Good quth Effoﬂ to Conlply consldel ’111011 they musl be aftel the 111vest1gat10n The

‘Respondent’s: continued operation of the Fagility without the required Opel ator’s L;tcense for sever. ;tl

‘months after the investigation but before obtatnlng his:Ligense, does not, deplot any.intention to

1e1nedy the violation in a timely-manner.There is 110 1equn ement; that Respondcnt the.owner of the

Facility, had to operate the Facility. A good faith, eff01t to complywould haye ¢ equn ecl Respondent

ito, at a minimum, hne aLicensed Operator to-operate the Facility while he is in the process of
obtmmng his.operator’slicense: Furthermore; for. Good Pa1th, Effortto Comply to app,l,y, Respondent

-needed to vetprn the site to, complete: compliance with all applicable rules and 1egulat10ns In this

case, at least one violation had not been resolved even at:thejtime ofit the heallng Fmal}y, even if
Good Faith Effort to Comply was applicable, a point which the ED does not oonoede it would only

‘have served-to reduce. the penalty amount and not. eomplete]y dispensg,, with the impositien of a
penalty. In these cir cumstances, the ED submits that the recommended penalty amount .of two

thousand five hundred dol l'us ($2,500.00) for this VlolatIOH is justified.

Failure to Measure Flow After Final Treatment Unit® o

P T S SR S ,; .

Tregtt oA T Tt B I IO PERAS SR T ST L I R Ry E SR S PEP RS SPS S TR s R TIRE

i

The ALJ 1eeommended that no penalty be assessed 1"01 thlS V101at10n The ALJ 001131de1ed

($500. OO) and not ten thousand dollals Also acccndmg to the ALJ Respondent 1ehe‘d on the
technlcal expe1 tise of a thnd party to pelfonn the. W01k eonectly The ED subnnts that it is the

AR

penmt It W111 be bad plecedenoe to allow a 165]?011811’)16 palty to av01d habthty because a non--
1esp0nslb1e thn d patty, who ]S the 1espons1ble par ty S mdependent contl wcto 1d somethlng W1 ong

[ Y . [ et . Ao . L oa . B
BN TSRS NS SV NN S N SONTUTE 5 LR I AR AN SN SIS AL ST SIN RSP I STR TR N cora Jeb g

> Although the ALJ did not use this phrase defmttlvely, the language used suggests that thls was
what the ALJ was considering.

¢ September 1, 2002 Penalty Policy, ED Exhibit 14, Page 13, Good Faith Effort to Comply
Section, Line 1. Italics supplied for emphasis.

7 Thi§'violdtion ralates to failure of the Respondent to take soil S'nnples from the root zone of
the nngatlon site. See PFD pages 5,6, and 10, /. .0 o o g TR

8 PFD, page 9, paragraph 2. R P
? PFD, page 9, paragraph 2, line 3.

10 PFD, page 9, paragraph 2, line 5.
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that resulted in the violation. The ED submits that the penalty amount of five hundred dollars
($500.00) assessed for this violation is reasonable and justified.

Failure to Take Soil Samples from the Root Zone of the Irrigation Site."

The ALJ did not recommend apenalty for this violation because Respondent was “essentially
ignorant about the workings of his system, the permit requirements, or both” and no actual harm
occurred. The ED reiterates his earlier submission that it is Respondent’s responsibility to comply
with the law and his permit requirements and his ignorance should not be an excuse. Again the fact
that no actual harm occurred was factored into the assessed penalty amount of one thousand dollars
($1,000.00 ). The ED submits that the penalty assessed for this violation is reasonable and justified.

C. PROPOSED ORDER

The ED has attached a revised Proposed Order which is incorporated herein. The revised Propo.sed '
Order sets forth the recommended Findings of Fact and Conclusions of Law supported by the
evidence in this case and implementing these exceptions to the ALI’s PFD.

11 PFD, page 10
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WHEREFORE, PREMISES CONSIDERED, the Executive Director prays the Commission
to issue an Order assessing & peiiafty in the amotint ¢ fotr thougand dollars ($4,000.00) against Al
Jodoin dba Lake Whitney RV Community for the three violations proved in this case.

) SR D YE.
Cofe : ;
Lasrd By odids im0 pnd e s B e b sy ks s L el S IR
’ Glenn Shankle o ’ :
Ex ecuhve Dn ect01
Gt B F U fe e e Stephame BelgelonPeldue, Deputy Director . ;
v Lty e | e . Office ofLegal Services. ., L S0
. RS ;’ arett ,3\1 l"‘ L Iit;u- { - J

MalyR RlSllel Dnectm
- Litigation Division

(&ng"{“‘?"@éif/«,x(/u{xo

by
Alfred A. Oloko

State Bar of Texas No. 24025571
Litigation Division, MC R-12
5425 Polk Avenue, Suite H
Houston, Texas 77023-1486
(713) 422-8918

(713) 422 8910 (FAX)




CERTIFICATE OF SERVICE

I hereby certify that on March 13, 2007, the Executive Director’s Exceptions to the
Administrative Judge’s Proposal for Decision, was filed with the Chief Clerk, Texas Commission
on Environmental Quality, Austin, Texas.

1 further certify that on this day a true and correct copy of the Executive Director’s
Exceptions to the Administrative Judge’s Proposal for Decision was sent to the following parties by
the method indicated: <

The Honorable Craig Bennett Via Facsimile and Interagency Mail
Administrative Law Judge '

State Office of Administrative Hearings

P.O. Box 13025

Austin, Texas 78711-3025

Facsimile: (512) 936-0730

~AlJodoin Via U.S. Mail
Lake Whitney RV Community

P. O. Box 1334

Whitney, Texas 76692

Al Jodoin . ‘ Via U.S. Mail
77 Ficher Court _
Pagosa Springs, Colorado 81147

Chief Clerk ’ Via Facsimile and Hand Delivery
Office of the Chief Clerk, MC 105 ' S
Texas Commission on Environmental Quality

P.O. Box 13087

Austin, Texas 78711-3087

Blas Coy ' Via Facsimile and Hand Delivery
Office of the Public Interest Counsel, MC 103

Texas Commission on Environmental Quality

P.O. Box 13087

Austin, Texas 78711-3087

A

Alfred A. Oloko

Attorney

Litigation Division

Texas Commission on Environmental Quality
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Office of Public Interest Counsgel; MC 103/ wiek ol i
Texas Commission on Environmental Quality ' , YEe b E Y e gl
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER Regarding the Administrative Enforcement Action
Against Al Jodoin d/b/a Lake Whitney RV Center;
TCEQ Docket No. 2004-1768-MWD-E; SOAH
Docket No. 2005-05-7639 '

On___ , 2007, the Texas Commission on E11§ironmental Quality (TCEQ
or ‘Co']'nmisvsriorn) cc;nsri(riered the E?(ec-ut:i\@ Dii‘é:cjt‘c;)r’s»"Second A.111”</311c‘16d Pi‘;alinﬁﬁary Repdrt dﬁd
Peti‘tiop (EDPRP) recommendﬁg that the Commission enter an order asgessing administrative
penalties against and requiring corrective action by Al J o’dvoin d/b/a La]ce‘Whiﬂ1ey'RV Center
(Respondent). A P1‘0posal for Decision (PFD)was presented by Cr.aj gR.Bennett, an Administrative
Law Judge (ALJ) with thé State Office of Admiﬁistrative Hearings (SOAH), who conducted a public
hearing in this matter on July 27, 2006, in Aﬁstin, Texas. After éonsidering the ALJ’s PFD, the

Commission adopts the following Findings of Fact and Conclusions of Law:
I. FINDINGS OF FACT

1. UntilJuly 2006, Respon‘dent owned and op eraté__d awastewater treatment facility (the Facility)
Jocated at the intersection of FM 1713 and Yelléwstone Drive, Whitney, Hill County, Texas.

" Respondent is subject to the regulation of the Commission and was previously issued Water
Qu_ality Permit No. 0013891001 (the Permit), which was subsequenﬁy reissued by the

Commission as TPDES Permit No. 0013891001 ‘in January 2005.



2. On Septenibef 14, 2004; TCEAQ\,nstaff conducted an:inspection of- Respondent’s Facility to .

. .o~ . . . . ! . . g » . 3
determine if Respondent was complying with the Permit, statutes within the Commission’s

u1_‘t1]és_'é1’zdoioted thereunder.

jurisdiction, and the Comlnissicjzﬁ‘i‘fl,\.
3. On Apri] 25, 2005, the Executive Director :ﬁ]ed the EDPRP, in accordance with TEX. WATER

. CODE ANN. § 7. 054 allegmg that Respondenl had v101atcd the Pemnt and 30 TEX. ADMIN..
SEREREIA IR E I O VARNRTAE b R e

-§8: 30 331(b), 30 350((1), 305 125(1) and (5), 319. 7(0) and 319. S(a)

; :",v’n‘f., i\ St }wg[‘;»\‘t; * ?1

4. On July 11 2005 the Commission, 1ef6116d this case to SOAH.

5, When the Respondent failed to appear at the preliminary hearmg, a defﬁult proposal for
Yy d{@éi’sij‘ll*:W'c:l:S;pl‘esented totheiCommission. * ci. <00 o
,A6;<: i A,ftej’,R@S]JQlld’Glif~ appgar,ed%at the-Commission’s ‘,c,bpém, naegfi;iig,;. the. ,Qomi_nission remanded
theéasebaoktoSOAH for aheaung b, L0 T g
7 T lﬁeaﬂrED :subsaq;uéntly filed }two‘sﬁan‘lended. peti;tiong.: : I;lag S@gq;l;,c};,Am,endcd EDPRP, ‘which
12t goyélhsdi‘l;iS_mattali,j was. filed;on June-1,:2006.: 1+ ,

Frvdgpitond Do Snb s L A

8,01 The evidentiary .hea;xing; inthis matter was conducted -on July:27,,2006. ‘The EDappeared |

 'through staffattorney Alfred Okp.ohworho.» Respondent appeared personally and represented -
hinﬁsélf. gt At e e et et L b peuec g

ad

9. . The record closed on September 29, 20006, after the parties were given the opportunity to
' ' L P IEaT S
submit written closing arguments.

+10:5 1 O September;14,,2004, the Facility was not ‘bi;ing,@pelfat@cl_};;1,,](]; maintained by a licensed

sisi] Alass “D7w astQW‘ate;i treatment operator, in violation 0£30, TEX. ADMIN,.CODE § § 30.331 (b),

&t 8.0.:350(d),.3;0.5§.,LZS(@L)and,(S)',\and the Permit (Other Requirements 1), ., ..



11.

12.

13.

14.

15.
16.

17.

On September 14, 2004, Respoﬁdent was taking classes to obtain his Class C and Class D'

licenses. Respondent subsequently tested for and obtained his Class C and Class D licenses.

Respondent maintained records of effluent sample results at the Facility for a minimum of

three years.

a.

During the TCEQ staff inspection on September 14, 2004, Respondent provided
documents showing effluent samples for the Facility for the prior three years.
However, two months were missing from the documentation.

Within two weeks after the TCEQ staff inspection, Respondent located the effluent-

sample documents for the missing months and mailed them to TCEQ staff.

Respondent failed to measure flow after the final treatment unit.

Respondent had five septic tanks at the Facility and contracted the waste measurement
work to Bio-Chem (a third-party company that specialized in this type of work).

Bio-Chem was measuring the effluent after the fourth septic tank, not the fifth septic

tank (which was the final treatment unit).

By failing to measure effluent after the fifth septic tank, Respondent was not

measuring after the final treatment unit.

Respondent was unaware that waste was being measured from the wrong septic tank. As soon

as he learned of this, he contacted Bio-Chem; they corrected it and began measuring the waste

from the fifth septic tank.

Respondent failed to take annual soil samples from the root zone of the 1rrigation site.

Respondent had the septic tanks at the Facility cleaned every six months. -

No actual harm has been shown to have resulted from any of the violations in issue.



180 5 lrJuly 2006, Réspondent sold the F acility toa water:subsidiar‘y of Hilco Electric Cooperative.

1.

'f.‘f‘“.v_,.;'l} [ETIN S

Il. CONCLUSIONS OF LAW

G e SERTY it SURVIERE RUSTEEOUE L SE TOR RN U EERES SRS

s 8
(R

Under TEX. WATER CODE ANN. § 7.051, the Commission may assess.an administrative

- /i penalty against any person iwho violates a provisioniof'the Water Code or of the Texas Health

3.

4.

5.

6.

v thebeite it ot e ST s

-+ and Safety Codewithin the Commission’s jurisdiction or ofany rule, order, or permit adopted

or issued thereunder: i ol toi s preee e o G

' UnderTEX .é:'W#ATER C,OSDjE;‘ANN;g §17.052; apeénalty:maynot.exceed $10,000.per violation, per

day for the'violations alleged i this proceeding: i1 iy a1 v

’ Additionally, the Commission:may;oiderithe violator to take corréctive action.: TEX. WATER

xCQDE,A&NN«§7O73.H, byl ORI ' VR R R -':‘"‘:"».-j,:';(“;:-;i) 51
i As required by,T»EX.;;WATER .CO,DE:‘ANN;‘?;» 7.-055:»and‘:30xTExx,fADMIN. CODE §§ 1.11 and

770.104, Respondentwés notified of the S ééondAmended EDPRP and of the oppertunity to

request a hearing on the alleged violations:or the penalties or corrective actions proposed

v - i

A

Asrequired by TEX. GOV’T CODE ANN. § 2001.052; TEX: WATER CODE ANN, § 7.058; 1 TEX.

/ ADMIN; CODE § 1155.27;-arid-30- TEX. ADManCODB §§.1.11; 1.12, 39.25,70.104;and 80:6,

- Respondentwas notified of'the hearifig on the-alleged violations and the proposéd penalties.

SOAH has jurisdiction over matters related to ‘the hearing;inﬁthis matter, including the:

- -authority to:dssue a Proposal for Decision with Findings of Fact and Conclusions of Law,

pursuant to TEX. GOV’ T CODE-ANN. ch.:2003.



10.

11,

12.

Respondent violated 30 TEX. ADMIN. CODE §§ 30.331(b), 30.350(d), 305.125(1) and (5), and
the Permit (Other Requirements 1) by not having the Facility operated and maintained by a

licensed Class “D” wastewater treatment operator.

Respondent maintained records of effluent sample results at the Facility for a minimum of

three years as required by 30 TEX. ADMIN. CODE §§ 319.7(c), 305.125(1) and (5), and the

Permit (Monitoring and Reporting Requirements 3.b), and furnished them to the ED within

a reasonable time as required by 30 TEX. ADMIN. CODE § 305.125(6).

Respondent violated 30 TEX. ADMIN. CODE §§ 319.5(a) and 305.125(1), and the Permit
(Interim Effluent Limitations and Monitoring Req‘uirements 1) by failing to measﬁ»re flow
aftel the ﬁnai ﬁ'evatment uﬁit.. | o . o "
Respondent violated 30 TEX. ADMIN. CODE § 305.125(1) and (5), ahd thé Pérmit (Other
Requirements 2.1‘) by failing to ‘;ake annual soil samples from the root zone of the irrigation
’site.

Respvonde;nt did not violate 30 TEX. ADMIN. CODE § 305.125(1) and ‘(SA), aﬁd the Permit (Oﬂler |
Requirements 2.h) by failing to record the accumulation of Solids‘within tﬁe séptio tanks at
}east once every six months.

In detenniniﬁg f[ht:‘: amount of an adﬁlinistratikve pe_ﬁalt_y, TEX. WATER CODE ANN. § 7.053
requires the Commission to consider several factors including: | |

a. Its impact or potential impact on public health and safety, natural resources and their
uses, and other persons; ‘

b. The nature, circumstances, extent, duration, and gravity of the prohibited act;

c. The history and extent of previous violations by the violator;
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v fode V7 Thewviolator’s degree of culpablhty, good faith, and economic-benefit gained through

the v1olatlon
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e. The amount necessary to deter fuuue violations; and
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13. - The Commission has adopted a Penalty Policy scumg Io1th its’ pohcy 1ega1dmg 1he
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computation and wssessment of admmlstl ative peml’mes effectlve Septembel 1 2002

‘ S A EVITRE

g IO

IR I P UTE O
14. Based on cons1dc1'1110n of the 'lbOVG F111d1ngs of Fact, the factors set out in TEX. WATER
RETST IRA TR IO U TS IV MRS Y A B e e
CODE ANN § 7 053 and the Connmssmn s Pena]ty Pohcy, the admlmstlatwe pemlty should
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be assessed '1g'11nst Respondent
o snodishe @i 1 frevicdygty

15.  Because Respondent has sold the Fa0111ty, no oonectlve ac‘non should be 1equned of

Lt VREREOLD ot g ity ’) '*,:.w.fi‘ o

YR oy 1 AR T
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Respondent
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NOW, THEREFORE BE IT ORDERED BY THE TEXAS COMMISSION ON

e

ENVIRONMENTAL QUALITY, IN ACCORDANCE WITH THESE FINDINGS OF FACT
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AND CONCLUSIONS OF LAWY, THAT

1l ol e e sad e an al o al e el E e e
1. Wlﬂnn 30 days ‘1ft€1 the effectlve date of 11115 Commlssmn Order, Al Jodoin d/b/a Lake
SRt nie s i lpenl

Whltney RV Commumiy shall pay an '1d1111111su ative Penalty in the amount of four thousand

R R 0 G i e ol mr friefie T !

’ dollfus (54,000.00) f01 v101atlons of 30 TEX ADMJN CODE §§ 30. 331(b) 30. 350(d)

305.125(1) and (5) 31§ 5('1) mcHhePeImH (Othel Req\I1I1e11‘1ellizs l) the Pemnt (Interim
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Effluent Lumhhons and Momtoung Recfun emenIs 1)y and Lhe Peﬁnﬂ (Oihel Recsluuements
SRS ) RTINS UI‘E»..\ At R e S s e R e A

2. The imposition of %this_administrati?e penalty and Al Jodoin’s compliance with all the terms



and conditions set forth in this Order resolve only the violati ons which are the subject of the
Order. The Commission shall not be -oonstrained in any manner from 1‘equiri11g corrective
actions or penalties for violations that are not raised here. Administrative penalty payments
shall be made payable to “Texas Commission on Environmental Quality” and shall be sent
with the notation “Re: Al Jodoin d/b/a Lake Whitney RV Community; Docket No.2004-1768-

MWD-E” to:

Financial Administration Division, Revenue Section

Attention: Cashier’s Office, MC214

Texas Commission on Environmental Quality

P.O.Box 13088 - B o

Austin, Texas 78711—3088 .
The ED may refer this matter to the Office of the Attorney General of the State of Texas for
further enforcement proceedings without notice to Al Jodoin if the ED determines that Al
Jodoin has not complied with one or more of the terms or conditions of this Order.
All other motions, requests for entry of specific Findings of Fact or Conclusions of Law, and
any other requests for general or specific relief, if not expressly grémted herein, are hereby
denied.
The effective date of this Order is the date the Order is final, as provided by 30 TEX. ADMIN,
CODE § 80.273 and TEX. GOV’T CODE ANN. § 2001.144.

Asrequired by TEX. WATER CODE ANN. § 7.059, the Commission’s Chief Clerk shall'forward

a copy of this Order to Respondent.



15. I

+Order.
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o Ifany provision, sentence, clause, or phrase of this Order is for any reason held to:be invalid,

- the invalidity' of:any provision shall not affect the validity of the remaining portions of this
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Kathleen Hfu tnett Whlte Chan'man
 For the Commlssmn e
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