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August 6, 2007
VIA HAND DELIVERY

Ms. LaDonna Castafiuela, Chief Clerk

Office of Chief Clerk

Texas Commission on Environmental Qualicy MC 105
P.O. Box. 13087

Austin, TX 78711-3087

RE:  Application of Synagro of Texas-CDR, Inc., for TCEQ Permit No. WQ0004671000;
SOAH Docket No. 582-05-5610; TCEQ Docket No. 2005-0180-SLG

Dear Ms. Castafiuela:

Enclosed for filing in the above sty]ed apphcatmn and docket numbers find the ori gmal and
eleven copies of “Executive Director’s Reply to Exceptions to the Proposal for Decision and
Proposed Order.”

If you have any questions or comments, please call me at 239-0455. Thank you for your

attention to this matter.
Sincerely,

hn B. Williams, Staff Attorney
d
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Glenn Shankle, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

August 6, 2007

Hon. Carol Wood, Administrative Law Judge
State Office of Administrative Hearings

" P.O. Box 13025
Austin, TX 78711-3025 .

RE: Application of Synagro of Texas-CDR, Inc., for TCEQ Permit No. WQ0004671000;
SOAH Docket No. 582-05-5610; TCEQ Docket No. 2005-0180-SLG
Dear Judge Wood:

Enclosed for the above styled application and docket numbers find a copy of “Executive
Director’s Reply to Exceptions to the Proposal for Decision and Proposed Order.”

If you have any questions or comments, please call me at 239-0455. Thank you for your

attention to this matter.
Sincerely,
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Application by : § ‘ Before the
SYNAGRO OF TEXAS-CDR, INC., §  TEXAS coMmiIsSIOSRIER CLERKS OFFICE
for TCEQ Permit No. WQ0004671000  § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S REPLY to EXCEPTIONS to the PROPOSAL FOR”
DECISION and PROPOSED ORDER

The Executive Director of the Texas Commission on Environmental Quality (TCEQ or
Commission) files this reply to exceptions to the Administrative Law Judge’s Proposal for Decision
(PFD) and Proposed Order.

| Protestants, Breft and Phyllis Hudman, filed Exceptions to the Proposal for Decision{. Two
of their Exceptions directly cﬂéIféngea how the TCEQ and the Executive Director review
applications—the Executive Director 'répiies to those two Exceptions. All oﬂler Protestant
Exceptions challenged the Applicant or the application—the Executive Director will not comment

on those Exceptions since the Applicant bears the burden of proof and persuasion on those 1ssues.

Protestant Exception II. The Application Now Before the Commission Should Be Subject to

TCEQ Rules as Effective in June of 2006

Protestants argue that the application was never administratively complete until June 0f2006.
They rely on Texas Health and Safety Code § 361.068(a):

(a) A permit application is administratively complete when:
(1) a complete permit application form and the report and fees
required to be submitted with a permit application have been submitted to the
commission; . . .



g : .»‘,{*‘)
7 P1 otestants convemently 1gnore the 1ema1nder of § 361. 068 n 1ts entir ety, beginning w1th the

Y Migirar word oompletmg § 361 068(a)(1)

f..l\.«'H;O 8)* .'."..ID 44HD [ Leand _ , Denombion , TR I
‘ ' " (2) the permit application is ready for technical review in accordance -
with the rules of the commission. '
(b) Once a determination that an apphca‘uon 18 admlmstl atively complete has
; been made and the permit application has become the subJ ectofa contested case
under Section 2001. 003, Government Code: - :
” (1) the commission may not revoke the determmatlon that an
application is administratively or technically complete;

(2) the commission may request additional information from the
applicant' only if the information is necessary to clarlfy modify, or supplement
previously submitted material p10v1ded that all parties may engage in d1scovery :
against all other parties, as provided by applicable law; and = .

_ (3) a request for addltlonal information does not rendcr the
“application lncomplete
(c) Subsection (b) does not:

- (1)preclude an informal disposition ofa contested case by stipulation,

agreed settlement consent order, or default; or
. (2) restrict the 11ght of any party to conduct discovery against any
apphcable palty under other law. [emphas1s added] :

By th1s statute, a detemnmahon of admlnlstl ative or techmcal cor’nt.)leteness‘ | once made and
deelared, is trrevocable. Apphcants haVe a due procesvs 11 ghtto tqlow the r-ulee and procedures uhder
tNhiclt their applieatiohs will b.e jud ged. ’()Anoe the contestedtoase proeess hae heguh, the Cotllllliseion
may not ehange the rules and laws that will affect its decision on an application.; This statute makes

* that crystal clear. B | |

Many enwronmental laws in Texas aretied to dates of admlmstt atlve completeness~bes1des
the 2003 amendment to Texas Health and Safety Code § 361. 121 govermng land appl1cat10n of
sewage sludge (and thls penmt apphcatlon), thele was also House B111 801 amendmg the pubhc

part1c;1pat1on plocess for envir onmental permlttmg 1h Subchapte1 M‘of Texae Wate1 Code Chapter 5

in 1999 The Leglslature has Iong recogmzed that tylng the effectwe date of a b111 to the date that

Executive Director’s Reply to Exceptxons to the Proposal for Decision,
TCEQ Docket No. 2005-0180-SLG Page 2



an application is determined to be administratively complete is a clear and convenient means of
providing due process to all parties, putting everyone on clear notice as to what statutes and rules
will be used to evaluate an application throughout the process.-

It 1s importént to note that the prohibition against a reversal of the determination of
administrative completeness in § 361.068(b) is absolute. Once an application becomes a contested
case, any changes to the application or to the draft permit are trial amendments, subj ect to complete
discovery by all .partiesA at trial and subject to overview and approval or rejection by the .
Administrative Law Judge and, ultimately, by the Commission.

In this spevciﬁrc case, the application by Synagro of Texas-CDR, Inc., for Permit No.
WQ0004671000 was declared to ‘be administratively tomplete on August 29, 2003, and declared to
be technicaily corhplete onJ anuary 29, 72004. The Commission considered hearing requests at |
agenda on March 23, 2005, and réfqn'ed the fnatter to the State Office of Administrative Hearings
(SOAH). The preliminary hearing was held July 5, 2065, éPFD was submitted to the Commission

on Deceﬁlber 21,2005, and the Commission was prepared to consider that PFD on April 12, 2006. |

By re1nénding this matter to SOAH on April 12, 2006, the Commission reopened the recdrd :
for further proceedings on the original contested case. This is in compliance with 30 TAC
§ 80.265, that directs that “[TThe commis‘sion, on the motion of any party or oh its own moﬁon, may
order the judge to reopen the record for further proceedings on specific issues in dispute.”
[emphasis added] The Commission did not order the Administrative Law Judge or the parties to
start over Wiﬁh anew-application. |

The Executive Director also points out that the material submitted by Synagro on June 8,

2006, is technical, involving calculations ultimately leading to the final maximum sludge application

Executive Director’s Reply to Exceptions to the Proposal for Decision, , '
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- rate tlia’_u the draft _permit will-allow. Ithas nethingto do. with the initial administrative review-of an.

~application that looks'primarily at tllillgs-SLlcll as sigﬁatures, notarizations, maps, mailing addresses,
~ for adjacent landoivners, payment of :fees,» etc. The technical nature of the material submitted b'y,-_
Synagro on June 8, 2'006,‘ is tlie-/l'espolleibility ofithe ExeoutiVe,Director’s technical review teain to
evaluate.. The technical 1‘ei/ié:w team has the 'speeial‘iz'ed»qualiﬁoations, training, and experience to .b
review the complex calculationsl ultimately leadiilg to the emaximum 'sludge application rates t'e,
iileorpOrate into the draft permit. . That is -Why the Executive Director uses two teams to review
,pei’mit applications. |

~The Executive Director reooinin'ends that the Commission approve the Administrative Leiw

Judge’s dec181on to apply the statutes and rules in effect on August 29 2003 the date this apphcatlon

was detennmed to be admlmstratively oomplete to thls apphcatlon

Protestant Exception III. TCEQ Has Employed an Application Form That Defies the Laws of

Chemistry, Rendering Issuance of the Permit Arbitrary and Capricious

: Protestante argue that,ealeulations,ef the quantity of the organicvnitro genper tonin the slud ge
tobe applied arevfund;amentally flawed, that this flaw is an error not subject to scientific ulicertainty
or debate, that .the a'pplicatioil f_orm is not arule and therefore not vbiii_ding, and that if itis h’eld‘ to.be
binding tllen ‘the applicalion. form is é rule,‘ that violates the Ad111-i11istrative Piooed_ure- Act

requirements for _1111e’making 1‘e11dei~irig any'suchv holding arbitrary and;oapricioue.:; Ti
| | At issue is the following expression from TCEQ’s applicatien‘ form for the beneﬁcial

application of sewage sludge to land for ‘agricultu‘ral purposes, found in Appendix A (Agronomic

Executwe Director’s Reply to Exceptions to the P1oposa1 f01 Decision, ‘ S :
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Rate Calculations), Part 1 (Sewage Sludge Application Rate), Step 3 (Calculate the Plant Avai\lable
Nitrogén (PAN) Provided by the Sludge), substep 3A:
Organic Nitrogen = Total N — (NH,-N) — (NO;-N)

This expression is part of the methodology for calculating the amount of nitrogen in the sludge
sample available for plant use. It canbe read: “Organic nitrogen in the sludge évailabie for plant use
is equal to thé total nitrogen found in the sludge sample (Total N) minus the amount of ammonié—
nitrogen found in the sludge sample (NH,-N) minus the amount of nitrate-nitrogen found in the
sludge sample (NO;-N).” |

Protestants argue that TCEQ allowed the Apphcant to.substitute Total KJ eldahl Nitrogen
(TKN) because ofa“‘parenthetical on the apphcatlon form.” Far from being a “parenthetical,” “Total
Nitrogen” is clearly deﬁned on the apphcatlon form as “nitrogen determined by Kjeldahl di gestion,”
or, elsewhere, as “determined by the Kjeldahl procedure.”

Total Nitrogen has consistently been defined prior to; during, and after the submittal of this
application to mean TKN for all applicatiéns to apply sludge beneficially to land for agricultural
purposes. It is only the Protestants who, upon seeing the term “Tofal Nitrogen” interpret it
differently than the directions for ﬁlling out an application for a TCEQ permit.

TCEQ has long been aware of the difference between the Total N as others might interpret -
that term outside of the context of a permit application and TKN. .Because of that awareness, TCEQ
decided mény yéars ago to overcompensate in estimating "the amount of Plant-Available Nitrogen
(PAN) in the soil that is subtracted from the PAN in the sludge. The difference in the estimate of
soﬂ PAN is 8-10 times the difference in sludge PAN when TKN is substituted for Total N. In other .

words, if the difference in sludge PAN allows for an increased application of 0.26 tons/acre/year for

Executive Director’s Reply to Exceptions to the Proposal for Decision,
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~aparticular field, the difference in the estimate of soil PAN requires a decrease of approximately 2.0
tons/acre/year for the same field.
The Executive Director’s application form is far more conservative than the laws of

chemistry. claimed by the Protestallts. "

* The Executive Director recommends that the Commission approve the Administrative Law

. Judge’s ,Propo'salﬁfor.Deoiéion and Prop:osed Order in this matter. -

Respectfully submltted

g E. Wllhams Staff Attomey
CEQ Environmental Law Division
State Bar No. 24004991 _
Representing the Executive Director of the Texas
Commission on Environmental Quality

CERTIFICATE OF SERVICE

I certify that on August 6, 2007, the original copy and eleven copies of the “Executive
Director’s Reply to Exceptions to the Proposal for Decision and Proposed Order” in the Application
by Synagro of Texas-CDR, Inc., for TCEQ Permit No. WQ0004671000 was filed with the Chief
- Clerk and a copy was faxed and maﬂed to the attorneys representing the partles identified on the
 attached maﬂmg list. ' -
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| / IﬂmE Wllhams Staff Attomey |
i / Environmental Law Division. ..

State Bar No. 24004991
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Mailing List

Synagro of Texas CDR, Inc.
Permit No. WQ0004671000
TCEQ Docket No. 2005-0180-SLG
~ SOAH Docket No. 582-05-5610

FOR THE APPLICANT:

Lambeth Townsend

David Klein

Lloyd, Gosselink, Blevins, Rochelle,
~ Baldwin & Townsend, P.C.

816 Congress Ave., Suite 1900

Austin, TX 78701

FAX 512/472-0532

FOR PROTESTANTS
Eric Allmon, Attorney
Lowerre & Frederick

44 East Avenue, Ste. 101
Austin, TX 78701

FAX 512/482-9346

FOR THE EXECUTIVE DIRECTOR
John E. Williams, Staff Attorney
TCEQ Environmental Law Division

- MC'173
P.O. Box 13087
Austin, TX 78711-3087
512/239-0455 FAX 512/239-0606

FOR PUBLIC INTEREST COUNSEL

Scott Humphrey, Assistant Public Interest
Counsel

TCEQ Public Interest Counsel MC 103

P.O. Box 13087

Austin, TX 78711-3087

512/239-0574 FAX 512/239-5533

FOR THE STATE OFFICE OF
ADMINISTRATIVE HEARINGS

The Honorable Carol Wood
Administrative Law Judge

State Office of Administrative Hearings
P.O. Box 13025

Austin, TX 78711-3025

FAX 512/475-4994

FOR THE CHIEF CLERK

LaDonna Castafiuela

TCEQ Office of Chief Clerk MC 105
P.O. Box 13087

Austin, TX 78711-3087

FAX 512/239-3311 -






