State Office of Administrative Hearings

Leshi G. Ginn

Chief Admiistrative Law Judge

August 4, 2016

Tucker Royall, General Counsel VIA FACSIMILE NO. 512/239-5533
Texas Commission on Environmental Quality

P.O. Box 13087

Austin Texas 78711-3087

Re: SOAH Docket No. 582-10-4184; TCEQ Docket No. 2005-1490-WR;
Concerning the Application by the Brazos River Authority for Water Use
Permit No. 5851 and Related Filings

Dear Mr. Royall:

This letter constitutes our response to the exceptions and replies to exceptions that have
been filed in response to our Supplement to the Proposal for Decision on Remand (Supplement
PFDR) in this case.

Verbiage Protecting a Discharger’s Ability to Obtain a Bed and Banks
Authorization in the Future

In the Interim Order, the Commission directed the AlLJs to recommend special conditions
that would reduce or terminate BRA’s appropriative rights in the return flows of others in the
event a discharge decides, in the future, to directly reuse or obtain an indirect reuse bed and
banks authorization for its discharges. In the permit as proposed in the Supplement PFDR, BRA
will retain control over the return flows of another discharger until that discharger obtains a bed
and banks authorization. In its exceptions, the City of Bryan (Bryan) requests permit verbiage
that would prevent BRA from opposing a discharger’s attempt to obtain such a bed and banks
authorization on the grounds that the water has been permanently appropriated to BRA.! The
Executive Director (ED) and Dow Chemical Company (Dow) support Bryan’s request.’

' Bryan Exceptions at 2-5.
* Dow Reply at 4 - 5.
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We agree that such verbiage would be appropriate and would implement the intent of the
Commission, as evidenced by the Interim Order and the Commission’s discussion of this issue
during the open meeting on January 20, 2016. Accordingly, we recommend adding the
following as the second sentence in section 5.A(3) of the Permit: “Permittee may not
subsequently assert that this water right was granted based on the permanent use or availability
of such return flows.” As revised, section 5.A(3) would read as follows:

Permittee’s storage, diversion and use of that portion of the appropriation based
on return flows is dependent upon potentially interruptible return flows.
Permittee mav not subsequently assert that this water right was sranted based on
the permanent use or availability of such return flows. Permittee’s storage,

diversion and use of that portion of the appropriation based on surface water

based return ﬂows wﬂ-l—be is mterrupted by dlrect reuse er—wﬂ-l—be—tefmma{ed—by

&u%heﬂ%aﬂeﬂ—te—fe&se—the—fe&lfﬂ—ﬂews and is termmated bV 1r1d1rect reuse upon

the 1ssuance of a bed and banks authorization pursuant to Texas Water Code
§ 11.042(c) by the Commission to the discharging entity.

The 14% Reductions for River Reaches

In the permit as proposed in the Supplement PFDR, the appropriation amount for each
demand scenario is reduced by subtracting out the amount of BRA’s own return flows. The
permit then includes a special condition clarifying that BRA can generally only use 86% of the
applicable appropriation amount (i.e., the 14% reduction to account for sedimentation in the
relevant reservoirs). The permit includes a similar provision specifying that the maximum
amount of water that BRA can use in each river reach is generally limited to 86% of the amounts
shown in specified tables in the WMP Technical Report (again, to account for sedimentation).

Bryan points out, correctly, that the aggregate use of 86% in the reaches does not equal
86% of the overall appropriation amount, because the reach limitations are tied to tables in the
WMP Technical Report that are no longer accurate. That is, none of the tables is modeled using
only others” return flows and excluding BRA’s return flows. Thus, for example, in Demand
Scenario A, the permit would authorize BRA to:

. to use a maximum of 86% of 333,736 AFY;3 but
. when the maximum uses per reach are added up, they would total 86% of 381,474
AFY.*

7 Supplement PFDR at Finding of Fact 184(d), (k).
* Bryan Exceptions at 7, BRA Ex. 113, WMP Technical Report at Table G.3.16.
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Dow agrees with Bryan on this point.” Both Dow and Bryan argue that the discrepancy can only
be rectified by re-opening the record to conduct additional modeling or, presumably, the
Commission can simply deny the permit.

The ED agrees that there is a discrepancy between the overall use amount and the
aggregation of the use amounts by reach as referenced in the tables. However, the ED believes
no additional modeling or changes to the permit are needed. As explained by Staff:

The ED agrees that BRA did not model only the return flows of others, but
responds that, as part of its changes to the WMP, BRA will need to make
adjustments to the appropriate tables in Appendix G to reflect the total amount of
the appropriation authorized in its Permit 5851. The ED also responds that
additional modeling is not necessary, nor is it contemplated under the
Commission’s Interim Order. The amounts in the reaches will be reduced by 14%
and the total amount available for BRA’s diversion and use will be limited by the
total amount authorized in Permit 5851. Order Provision 1(g)(2) of the . . .
proposed order would require BRA to modify its accounting plans to reflect the
authorizations in its permit.®

We agree with the ED and do not believe that additional changes are needed to the Supplement
PFDR on this point.

Miscellaneous Issues

We recommend the following corrections/changes to the Proposed Order that
accompanied the Supplement PFDR, which were pointed out by various parties:

e The revisions to Findings of Fact (FOFs) 60, 62, 67, 68, 88, and 170 proposed by the ED
should be adopted;

o The revisions to FOFs 27 and 32 proposed by BR A should be adopted,

e The new FOF 163 proposed by BRA in its exceptions should be added, with
modifications, as a new FOF 165:

165. BRA established through the evidentiary record that BRA’s own
return flows., of which diversion and use would be authorized
under Permit No. 5831, total 47332 acre-feet, and that the

* Dow Reply at 13-14.
® ED Reply at 5.
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return flows of others, that BRA seeks to appropriate under
Permit No. 5831, total 50076 acre-feet.

The existing FOF 1635 should be renumbered as 166, and the subsequent
FOFs should be renumbered accordingly.

e The revisions to Conclusions of Law 1 and 19 proposed by the ED should be adopted,
and

¢ In Ordering Provision 1.j., Special Condition 5.C.7 should be revised as follows: the
phrase “the amount of that reduction shall be determined and” should be inserted before
the ending phrase: “the appropriation amounts specified in Paragraph 1.A. of this permit
shall be correspondingly reduced.”

Because we consider them to be redundant of arguments already made and/or outside the
scope of the limited remand in this case, we recommend that all other exceptions be overruled.

Sincerely,

)
TVl 2y e

g ™

William G. Newchurch
Administrative Law Judge

HB/dk
cc: Mailing List
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8140 NORTH MOPAC FRWY, STE 2-260
AUSTIN, TX 78759
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(512) 394-7145 (FAX)
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