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L INTRODUCTION

The Brazos River Authority (“BRA™) believes that the Proposal for Decision (“PFD”)
presented by the Administrative Law Judges (“ALJs™) does a very good — but not perfect — job of
addressing this unique and complex case. With relatively minor modifications, BRA believes
that the PFD can serve as a workable basis for further proceedings in this matter.

The primary difficulty is the ALJs’ treatment of the two-step application process. BRA
proposed, and the Executive Director (“ED”) agreed, that a two-step process was appropriate — a
process by which a permit would be issued and an appropriation of water made without allowing
diversion or use of that water until completion of a Water Management Plan (“WMP”). The
two-step process is necessary because BRA first needs to know the amount of water that is
appropriated and the basic conditions of the appropriation before it can develop the WMP, which
integrates operations under the new system appropriation with those under BRA’s existing water
rights. To determine the water available for appropriation under the new System Operation
Permit, BRA and the ED utilized four “control points” for the hydrologic analysis. The
Protestants complain, and the ALJs agree, that the necessary statutory analysis of water
availability and potential impairment of existing water rights can only be done when the actual
diversion points for the integrated system are used in the analysis.

If the Protestants and the ALJs are correct in their legal analysis, we are presented with a
classic “chicken and egg” conundrum: the WMP cannot be completed without knowing the
amount of water appropriated and conditions applicable to that appropriation, but the
appropriation cannot be made without utilizing the diversion points and operational procedures

that will be developed in the WMP. This is not a good outcome for the State of Texas,



particularly when the ALJs acknowledge that “there is an immediate need” for the water supply
BRA seeks' and the application is “strongly in the interest of the public.”

BRA submits that there is a way out of this conundrum, consistent with both the ALJs’
concerns and the Protestants’ objections to the two-step process. As discussed below, the
Commission could enter an interim order addressing issues presented by the PFD (including
those necessary for development of the WMP) and providing a schedule for a subsequent
contested case hearing on the WMP. In view of the ongoing extreme drought conditions in the
Brazos River Basin and throughout the State, this would allow the development of badly needed
water supplies on a timely basis while satisfying objections made by the Protestants and the
ALIJs to the two-step process. The key issues that need to be resolved for development of the
WMP are the applicable environmental flow requirements and the amount of water appropriated
at one or more of the “control points” (BRA recommends the Richmond gage — one of the
control points examined). Determining the amount of water appropriated requires addressing
contested issues concerning the treatment of return flows, reservoir capacity, and Allens Creek
Reservoir.

Use of an interim order to address these issues would make water available under the
System Operation Permit years sooner than would be the case under the originally proposed two-
step process because it would avoid the time and expense of a possible appeal of the
Commission’s decision to issue a permit at the conclusion of the first step. Such an appeal could
delay by several years the consideration of the WMP and the ultimate availability of the new

water supply.

'PFD at 112.
2 PFD at 120.



Besides this modification of the PFD’s recommendation concerning the two-step process,
BRA believes that additional clarification or correction regarding the PFD’s treatment of return
flows is required. Both issues are discussed in more detail below in BRA’s exceptions to the

PFD.

IL. ARGUMENT AND AUTHORITIES

A. The Two-Step Process

1. Background

Pursuant to the existing System Operation Order,’ BRA operates its fifteen existing water
rights to supply almost 700,000 acre-feet of water per year (af/yr) under 149 long-term water
supply contracts to almost 100 customers throughout the Brazos River Basin. With the
exception of a limited number of older contracts, water is not supplied to individual customers
from a specific reservoir or water right; instead, water authorized by any of BRA’s water rights
(BRA'’s existing “system”) may be utilized to satisfy a particular customer at a given time.’
Each of BRA’s existing water rights was issued individually for the amount of water that it could
supply on a stand-alone basis. However, operated as a system, these reservoirs are able to supply
more water reliably than the total of the individual water rights.® By its System Operation Permit

application, BRA is seeking to obtain authorization for the additional water supply that can be

produced through operation of its reservoirs as a coordinated system, as well as unappropriated

* See BRA 7-A-3. All of BRA’s existing water rights and its System Operation Order were judicially noticed
?ursuant to the ALJs’ Order No. 7.
BRA 10 - 8:1-17, 17:13 to 13:3; BRA 35-9:11-14,
BRA 5. Allof BRA’s existing water rights are held as assets of BRA’s Water Supply System (“System”).
S BRA 27 - 18:1-7; BRA 1 —39:20 to 40:2; BRA 15 — 34:7-17, 88:5-12.



water that can be made reliably available with back-up stored water available from BRA’s
system, and return flows that are now, and will in the future be, discharged into the basin.’
The water supply to be appropriated under BRA’s System Operation Permit application

will become “ystem water”

and be used to satisfy both existing and new water supply contracts
(as will the water already appropriated under BRA’s existing permits). As recognized by the
PFD, the amount of water that can be made available by system operation varies, depending
upon the location — more water is available lower in the basin than upstream or on tributaries.
By seeking quantification of the System Operation Permit’s appropriation in the lower basin,
BRA would obtain authority to use the maximum amount of water that could be made available
through system operation. This appropriation would define the water right for purposes of
operations, modeling, and future permitting. Once that appropriation is defined, the WMP will
adjust it to reflect current BRA operations throughout the basin (and further adjusted as those
operations change in the future). Before the right can be adjusted to reflect current/actual
operations, however, it must be defined. That is the first step of the two-step process proposed
by BRA and endorsed by the Executive Director. Significantly, that first step also requires a
determination of the environmental flow requirements applicable to the appropriation and a
determination of whether return flows discharged to the river are available for appropriation as
requested by BRA, as both these factors will significantly affect water availability throughout the
basin.

The PFD suggests that BRA’s application cannot be considered complete, and that water

availability and the potential impact on existing water rights cannot be evaluated, without

identification of all diversion points that will be utilized as well as the rates of diversion at each

"BRA 15 -34:1-6.
¥ All of BRA’s existing water rights are held as assets of BRA’s Water Supply System (“System”).



point. BRA did not consider this to be a problem because the permit would not have authorized
use of water at any of these diversion points until after they had been identified, evaluated and
approved as part of the WMP. While, as discussed below, BRA believes that more than
adequate Commission authority and precedent exists for the two-step process, another vehicle
exists by which the ALJs’ issues with the two-step process might be addressed. That vehicle is
an interim order of the Commission, defining the downstream appropriation of the System
Operation Permit. With the appropriation defined, BRA would be able to develop the WMP and
address specifically the current and anticipated diversion points for the BRA system.

There is legal authority for such an order. The Commission has authority pursuant to
Texas Water Code §§ 5.102, 5.116, and 11.133 to issue an interim order regarding certain factual
and legal issues in a case. In fact, utilizing an interim order would be much like consideration
and entry of an order in response to certified questions.” In the certified question process, an
adequate legal and factual record is developed to allow the Commission to determine specified
issues. Following resolution of those issues, the matter is remanded to SOAH for further
proceedings, consistent with the Commission’s interim ruling, that lead to a final order. The
ALJs’ PFD clearly provides an adequate development of the key legal and factual issues
sufficient for the Commission to address them in an interim order.

BRA submits that such an interim order, defining its downstream appropriation, is legally
authorized and very much in the public interest at this time, while Texas is experiencing a severe
drought and it is possible to make a substantial additional supply available without delaying for

construction of a major reservoir and further environmental permitting.

? See 30 TEX. ADMIN. CODE (“TAC”) § 80.131.



2. Evaluation of Alternatives, Including Interim Order

The ALJs suggest that three alternatives are open to the Commission, given the
shortcomings the ALJs perceive to exist in the two-step process: (a) denial of the permit
application; (b) remand of the application for further hearings on the WMP before a final
decision; and (c) issuing a permit that appropriates water but authorizes use only at the four
control points.' From BRA’s perspective, the ALJs’ first alternative (denial of the permit
application) is not a viable option. First, as explained below, it is based upon an erroneous legal
conclusion — more than adequate authority and Commission precedent exists to confirm the two-
step process. Second, even if the PFD is correct in its criticism of the two-step process, BRA’s
application presents a needed water supply, in the public interest, and shown to be available at
the four control points. Substantial resources have been committed by BRA, the Executive
Director, and all parties have invested heavily to develop the record and get to this point. It
makes no sense to throw away that investment and that needed water supply.

The ALJs’ second alternative, remanding the application for a hearing on the WMP, is
only viable if combined with a Commission ruling that determines the amount of water available
for appropriation and the conditions that apply to that appropriation. Without this information,
the WMP amounts to a very complex “shot in the dark.” This may appeal to the Protestants, but
is not at all reasonable from BRA’s point of view. Adding an interim order to the ALJs’ second
recommendation makes it not only a viable alternative, but a desirable one.

The ALJs’ third alternative, issuing a permit that authorizes use at only the four control
points, is also a viable alternative. It recognizes that, even utilizing the ALJs’ standards for the

two-step process, sufficient evidence was presented to authorize an appropriation at the four

Y pED at 4.



control points. From BRA’s point of view, this is a workable option and it need only appropriate
water and authorize use at the downstream Richmond control point.''! The drawback, as
compared to the second alternative, or the interim order alternative, is that the permit would be
subject to appeal, with the inherent cost and delay that necessarily goes with it, which the
Protestants complain is one of the problems with the two-step process.

BRA suggests a fourth alternative approach (or a modification of the ALJs’ second
alternative) that the Commission may take in response to the ALJs’ proposed ruling regarding
the two-step process: issue an interim order addressing at least the downstream appropriation at
the Richmond control point and environmental flow requirements throughout the basin. While
BRA believes that it would be efficient and productive to rule on all of the issues presented by
the PFD, these are the two issues essential to development of the WMP. It should be recognized,
however, that a determination of the downstream control point appropriation necessarily involves
several of the other contested issues discussed in the PFD.

Of these alternatives, BRA believes that the issuance of an interim order by the

Commission is the best alternative.'?
3. Issues for Inclusion in the Interim Order

If the Commission chooses to address the issues raised by the PFD through entry of an
interim order, what issues should be addressed by the interim order? The first and simplest

answer to that question is “all of them.” To the extent that the Commission rules on an issue,

"' The Gulf of Mexico control point would be preferable because of its location further downstream, but
environmental flow requirements were not developed at the Gulf of Mexico control point. Thus, Richmond is the
furthest downstream control point with established environmental flow requirements. The other two control points,
Glen Rose and Highbank, were proposed by BRA originally to illustrate the fact that there is less water available
under the System Operation Permit higher in the basin. BRA 8; BRA 18; BRA 23.

12 BRA’s preference for an interim order should not be considered in any way to be an acceptance of the Protestants’
and the ALJs’ position that the two-step process is legally flawed. To the contrary, BRA believes that the two-step
process is necessary and appropriate in many instances. In this case, however, the interim order amounts to a
quicker and more efficient way of accomplishing the same thing.



that ruling becomes “law of the case” and is normally not subject to further dispute in the
proceeding. So a ruling on all issues presented by the PFD will effectively preclude those issues
from being raised when the case is remanded for further hearings on the WMP and greatly
increase the efficiency of the hearing. BRA supports this approach.

If the Commission prefers to rule on only those issues that are necessary for development
of the WMP, leaving all remaining unaddressed issues for final resolution when the case returns
following hearing on the WMP, BRA suggests that the interim order answer the following

questions to establish the Commission’s position regarding the PFD’s treatment of those issues:

1 Are the interim environmental flow requirements in the draft permit acceptable?

The environmental flow requirements throughout the basin (as reflected in both
draft permits attached to the PFD) must be known if the WMP is to model
availability and determine the amount of water available at different locations
throughout the basin.

BRA Position: BRA concurs with the PFD’s treatment of environmental flow
requirements and proposed rulings thereon.'> The environmental flow provisions
in the Executive Director’s and BRA’s draft permits are essentially the same, both
regarding interim environmental flow standards and their treatment in future
WMPs. "

2. Richmond Appropriation
a) How are return flows treated under state law?'’
The Commission must resolve how return flows will be treated so that the

quantity of water available for appropriation is known and so that the operational
requirements relative to those flows can be defined. The Commission is

¥ BRA’s concurrence with the PFD in this regard does not extend completely to the PFD’s treatment of all of
Dow’s water quality arguments which, for the most part, BRA does not consider to be environmental flows issues.
However, BRA is in agreement that water quality standards are appropriately included.

" The only significant difference between provisions of the BRA Draft Permit and the ED’s Draft Permit is whether
environmental flow requirements should apply for only the next downstream gage or for all downstream gages.

1° See PFD at 137-156.



presented with three alternatives for handling return flows, which include treating
the appropriation of return flows in one of the following ways:

(1) as a bed and banks authorization, as reflected by the ED’s Draft Permit,
(2) as anew appropriation, as reflected by the BRA Draft Permit, or
(3) as a combination of the two, as reflected by the PFD.

BRA Position: BRA excepts to the PFD’s treatment of return flows; those
exceptions are addressed below and will not be repeated here. Return flows
should be treated as state water available for appropriation following discharge
into a watercourse, as reflected by the BRA Draft Permit.

b) Should the appropriation define water available as ‘“firm” and
“interruptible” (see ED’s Draft Permit) or leave the appropriation
undefined for determination as part of the WMP (see BRA Draft
Permit)?'®

The PFD suggests that BRA could choose between the two draft permits in this
respect.'” However, a decision on the issue regarding the return flows will affect
this issue as well.

BRA Position: BRA would prefer that the values from its draft be utilized and
that the determination of firm/interruptible water be deferred to the WMP. The
BRA Draft Permit, as the Executive Director determined to be appropriate if
return flows were treated as state water available for appropriation, does not
attempt to make the firm/interruptible determination at this stage. If the
Commission agrees with BRA that return flows, once returned to a state water
course, are state water, BRA’s Draft Permit properly defines the amount of the
unappropriated water, which is consistent with the ED’s and PFD’s position
regarding application of TCEQ Rule 30 TAC § 297.42(g)."®

c) Should System Operation Permit diversions for Allens Creek be limited by
the diversion limitations in the Allens Creek permit?"®

BRA Position: BRA concurs with the PFD’s determination that the 202,000 af/yr
limitation contained in the Allens Creek permit is not applicable to diversions
under the System Operation Permit.

16 See PFD at 156.
17 See PFD at 156.

®1d.

19 See PFD at 173-175.



d) Should a separate (term) authorization be allowed prior to construction of
Allens Creek Reservoir?®®

BRA Position: BRA believes that its and the Executive Director’s analyses are
correct and completely consistent with the provisions of the Texas Water Code.
To address the ALJs’ concern that the authorization in the draft permits is not
clearly identified as an authorization for a term of years, the language in the draft
permit could be modified to state that Section 1.A.2 is an authorization “for a term
of 25 years, or until Allens Creek Reservoir is constructed, whichever occurs
first.” If this is not acceptable, BRA has no serious objection to deleting the
“prior to construction of Allens Creek Reservoir” authorization entirely.?!

e) Should reservoir capacities be reduced from authorized capacity to
current capacity in determining water available for appropriation?™

BRA Position: BRA believes that the Executive Director’s approach of using
authorized storage capacity for modeling purposes is reasonable and appropriate.
The record in this case lacks evidence on current capacity of reservoirs other than
Possum Kingdom Reservoir. Making the appropriation based on authorized
capacity, with subsequent periodic adjustments in the future via the WMP and its
revisions to reflect actual capacity reductions, is reasonable.?

BRA would further suggest that the interim order address the timing of further
proceedings. In light of the current extreme drought and need for additional water supplies,
BRA is prepared to develop and submit the WMP on an expedited basis. BRA believes that it

can develop and file the WMP for review by the Executive Director and other parties within

2 See PFD at 53-60.

2! At pages 59-60, the PFD suggests that the solution to the perceived overstatement of water availability due to
deletion of Allens Creek Reservoir from the model prior to its construction is reducing the amount of water available
by 202,000 af/yr. This is incorrect. As reflected by both draft permits (Sections 1.A.1 and 1.A.2, in both drafts),
two alternative appropriations are recognized: One prior to construction of Allens Creek Reservoir, and one
following construction. The solution, if the Allens Creek appropriation must be included in the model, even prior to
construction, is deletion of the “without Allens Creek” alternative appropriation and use of only the appropriation
amount that reflects inclusion of Allens Creek in the modeling. This results in a preconstruction yield reduction of
approximately 50,000 af/yr, not 202,000 af/yr. See BRA Ex. 15, at 29-30 and Tr. 2175-2176.

% See PFD at 49-53.

3 If the BRA Draft Permit is utilized to define the Richmond appropriation, no adjustment of the amount of water
appropriated is required because the impact of reduced storage capacity is primarily upon the “firm” supply which
will be determined during the WMP.

10



twelve (12) months from the Commission’s order directing it to proceed.” BRA suggests that
notice of its filing, review by the Executive Director and the subsequent administrative
proceeding at SOAH could be completed within eight (8) months of that filing, if so directed by
the Commission.

In light of Texas’ serious drought conditions and the pressing need for additional water,
BRA submits that such an aggressive schedule is justified and commits to do its very best to

achieve it.

4. Exceptions to the PFD’s Two-Step Ruling

a. Commission Precedent

BRA excepts to Section XIX.A of the PFD, in which the ALJs conclude that the two-step
process proposed by BRA for the System Operation Permit is “unprecedented” under TCEQ
statutes, rules, policies, or permitting history, as well as Section XIX.B of the PFD, in which the
ALIJs conclude that the first of the two steps may result in an order that is not final.”> BRA has
cited extensive record evidence, testimony, and case law to support a finding by the ALJs that
there is precedent for the Commission to consider BRA’s System Operation Permit application
in a two-step process, and that each of these steps will result in a final agency order.?

The most clear-cut example of the Commission’s approval of use of the two-step process
is found in the reuse authorization granted to the City of Irving. In that contested case, in which

use of a two-step process was a contested issue, the Commission ruled:

# The WMP, prepared on this aggressive schedule, will necessarily focus on issues identified in the PFD as legally
essential for satisfaction of statutory and regulatory requirements in order to allow diversion and use of state water.
Many of the environmental studies, which require field sampling and collection of additional data, would have to be
deferred until subsequent revisions of the WMP, which are required at least every 10 years according to the draft
ermits.

* BRA also excepts to Section VIII.C, which concludes that the two-step process makes it impossible to comply
with 30 TAC § 295.7.

% See BRA Written Argument at 25-30.
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The Commission’s jurisdiction allows it to grant reuse authorization to Irving in a
two-step process, by which Irving first obtains authorization to reuse its Lake
Chapman water as developed water in the Trinity River Basin so that neither
existing nor future water rights in the Trinity River Basin, nor the environment,
will come to rely on its availability; and later obtains authorization for a specific
reuse project after satisfying special conditions of Certificate of Adjudication No.
03-4799C and all applicable statutory and regulatory requirements.
Conclusion of Law No. 4, ED-A1 at 8. Exactly as BRA has proposed in the pending case, the
Commission authorized the appropriation in the first step to determine the legal rights of the
parties, then allowed the applicant to implement that appropriation in a second step.
The TCEQ has broad authority to employ a two-step permitting process that results in
issuance of a permit with a condition requiring that a subsequent proceeding will amend that

2 In rejecting the City of Irving

permit with additional terms to implement its appropriation.
precedent, the ALJs adopted the Friends of the Brazos River’s (“FBR”) argument that the City of
Irving ruling is distinguishable because it involved an amendment to an existing water right
rather than a new permit. However, this is a “distinction without a difference,” as the procedural
facts, and reason for conducting both proceedings in two-step fashion, are nearly identical — both
parties sought or seek an initial authorization so that water could be available for their future use,
but that initial authorization cannot be used until a subsequent amendment of the water right

authorizes the specific use intended.”® This is exactly the authorization that BRA seeks, which

was considered entirely appropriate by the Executive Director.

*" See City of San Antonio v. Tex. Water Comm’n, 407 S.W.2d 752, 769 (Tex. 1969) (stating that “the Legislature
has created the [TCEQ] and has entrusted it to broad discretion within certain statutory limits, in determining
whether an application for a permit to appropriate and divert such waters to a particular use shall be granted or
denied.”).

% Particularly in light of the PFD’s ruling that BRA, in seeking the appropriation for System Operation, had the
option of seeking a new permit or amending its existing water rights, this suggested distinction between amending
an existing permit versus applying for a new permit makes no sense. Why should BRA’s decision to pursue a new
permit instead of an amendment make no difference with regard to the application itself, but assume critical
significance with regard to the legality of the two-step process?

12



The ALJs cite the same FBR argument creating a distinction between a new authorization
and an amendment to distinguish the two-step permitting process used in the Gulf Coast Water
Authority (“GCWA”) proceeding and the Lower Colorado River Authority (“LCRA”)
proceeding.”” The critical point overlooked by the PFD, however, is not the details allowing
distinction between the System Operation Permit and these prior proceedings, but the
similarities. In each case, the initial authorization of water use from the first step cannot be used
until completion of the second step, where further detailed review of the specific use that will
occur, is completed. No actual harm can occur to any party until water is stored, diverted, or
used under the initial authorization, and that cannot happen until completion of the second step
when all statutory and regulatory requirements will have been addressed.

BRA acknowledges that there has not been an identical proceeding to the System
Operation Permit application, as do the ALJs, who note that the application is “very complex.”*°
However, the City of Irving, GCWA and LCRA examples demonstrate that the TCEQ is capable
of exercising the “broad discretion” granted to it by the Legislature®! to issue a permit with a
special condition requiring a second proceeding to develop a WMP or other application that
amends the initial authorization or appropriation. This option should not be foreclosed to the
Commission if it determines that a two-step process is the best method to craft sufficiently
protective and workable permit terms and conditions for the System Operation Permit or other

water rights.

2 PFD at 163-165.
®PpFDat 1.
31 City of San Antonio, 407 S.W.2d at 769.
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b. Finality

Although the ALJs acknowledge that the question of whether the two-step process would
result in a final and appealable agency order was not before them,*> BRA excepts to their
conclusion in Section XIX.B of the PFD that “any order granting the SysOp Permit, as it is
currently proposed, would likely not be considered to be a final and appealable order.”**

All parties seemingly agree that the standard for finality of agency orders was set out in a
“pragmatic and flexible approach” in Texas-New Mexico Power Co. v. Tex. Indus. Energy
Consumers.>* The ALJs conclude that an order on BRA’s application may not be final because it

would not be “definitive in nature”

and would contain special permit conditions requiring
future approval by the TCEQ.*® However, permits often include special conditions that involve
continuing agency oversight or resolution in subsequent proceedings before the same agency.’’
Further, a Commission order on the first step of the System Operation Permit application
would be definitive in nature as that phrase is defined in Texas-New Mexico Power. The
evidence developed during the hearing establishes that all statutory requirements for BRA’s
Application No. 5851 are satisfied using the set of “theoretical” diversion points or control points
that are reflected in the draft permits. These four points — Glen Rose, Highbank, Richmond, and

Gulf of Mexico — were utilized for modeling purposes in order to determine the appropriation

and reflect the varying maximum firm yield that would be available to BRA depending upon

*2 PFD at 165, n 601.

3 PFD at 173.

34 806 S.W.2d 230 (Tex. 1991).

* PFD at 170.

*PFD at 172.

%7 See City of Irving’s Lake Chapman Permit, ED-A1 at 8; see also Office of Pub. Util. Counsel v. PUC, 843 S.W.2d
718 (Tex. App.—Austin 1993, writ denied) (PUC order on prudence of construction expenditures was found to be
final despite need for subsequent rate case to determine related controversies).

14



where its diversions are made.*® Draft Permit No. 5851 conditionally authorizes BRA to divert
water at these four points — and at the diversion points already authorized in BRA’s existing
water rights® — while contemplating that, through the process of TCEQ’s approval of the initial
WMP and subsequent amendments thereof, the draft permit may be amended to authorize
additional, or different, diversion points based on the changing patterns of where BRA’s
customers need water.*’

Based on the information contained in BRA’s application, and related modeling of the
Glen Rose, Highbank, Richmond, and Gulf diversion points, the Commission is capable of fully
evaluating water availability, non-impairment, and all other factors set out in Texas Water Code

‘' BRA’s appropriation of water, and its

§ 11.134 and issuing a final order on the application.
related legal rights, would be defined by that order, satisfying the Texas-New Mexico Power
requirements. The ALJs implicitly acknowledge this fact in recommending, as a possible course
of Commission action, granting the application authorizing diversions at these four points.*> The
Executive Director’s testimony and technical review of the application also support this
conclusion. “In this application, [BRA] provided a requested amount and a point of diversion.
And so as we would with any other application, we looked at the amount of water that would be

available at the points requested in the application.”* In keeping with the holding of Texas-New

Mexico Power, the application and administrative record contain sufficient information for the

* Tr. 264:7 to 265:12, 336:8-14 (Gooch); Tr. 574:11-20 (Wurbs).

BRA 8 at § 2.A; Tr. 336:24 to 337:2 (Gooch).

“ BRA 8 at § 2.A.6; ED-K at § 3.A.b; Tr. 266:1-10, 338:18-25, 390:19-25 (Gooch); Tr. 1144:18 to 1145:8
(Brunett); see also Tr. 590:17-24 (Wurbs).

! Tr. 2359:19 to 2360:11 (Gooch).

*2 See, e.g., PFD at 4, 30, 62, 194.

“ Tr. 1930:4-9, 2139:4-8; Tr. 1930:10-20 (Alexander); Tr. 1807:22 to 1808:12 (Geeslin) (two-step process creates
no problems for performing environmental analysis, and second (WMP) step would again include environmental
analysis).
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Commission to issue an order that is definitive, promulgated in a formal manner, imposes an
obligation and fixes a legal relationship, and with which it expects compliance.

Finally, BRA respectfully excepts to the ALJs’ reliance on Texas Utilities Co. v. Public
Citizen, Inc.** for the proposition that completion of only the first step of a two-step process
necessarily results in a non-final order.* That case involved the interpretation of a specific two-
step process set out by statute and Public Utility Commission rule for the permitting of new
electric generating plants in which the Commission first had to approve a “notice of intent”
(“NOI”) application before proceeding to the second step, a full hearing on the applicant’s
request for a Certificate of Convenience and Necessity (“CCN”). The first step, as specified by
the statute and rule, intentionally does not result in a final order: “The purpose of the NOI
proceeding is to identify and reject frivolous proposals, while the CCN proceeding allows an in-
depth evaluation of a specific, completely designed proposal;** “The Commission’s rules state
that the NOI findings are not final or binding.”*’ Public Citizen does not broadly state that the
first part of a two-step process can never result in a final agency order,*”® but rather that the
statute and agency rule at issue in this case clearly set out that approval of an NOI was not a final
order. In contrast, the first step of BRA’s application, handled as a two-step process, will grant

or deny an appropriation of state water and fix the legal responsibilities of the parties going

* 897 S.W.2d 442 (Tex.App.—Austin 1995, no pet.).

“PFD at 171.

“ Public Citizen, 897 S.W.2d at 446.

‘7 1d. at 447.

“® Public Citizen in fact recognizes that there is a scenario, even under the statute and Commission rule that was at
issue in the case, in which the “first step” NOI proceeding would result in a final, appealable agency order. /d. at
447.
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forward, be definitive in nature, and include findings of fact and conclusions of law that are

binding and with which the TCEQ will expect compliance.*’
B. Return Flows

BRA excepts to the truly unique solution that the ALJs have come up with to the question
of the availability of return flows for further appropriation following discharge into a state
watercourse, and to resolution of potential conflicts between Texas Water Code §§ 11.042(c) and
11.046(c).>® Two relatively well documented and established views regarding the availability of
return flows are reflected by BRA’s and the Executive Director’s positions, set out in the PFD at
pages 141-147. These two views are also reflected by BRA Exhibit 67, an appendix to the 2007
Texas Water Plan discussing the issue and presenting alternative views, attached hereto as
Attachment 2.

Under BRA’s view, return flows become state water following discharge into a state
watercourse (unless TCEQ has authorized reuse by the discharger) and are available for
appropriation in the same way and to the same extent that other state water is available. Under
the Executive Director’s view, return flows are not generally available for appropriation as state
water, but are reserved for subsequent reuse by the discharger, water right holder, or one with
contractual rights derived from them.

The ALJs accept much of the “state water” argument advanced by BRA. They recognize
that § 11.042(c) necessarily requires that an applicant have some ownership interest in the water

the applicant seeks to transport via a bed and banks authorization.”! Similarly, the ALJs

* Significantly, Texas Utilities Co. v. Public Citizen, Inc. provides authority for the Commission to issue a
nonappealable interim order if the order clearly states the Commission’s intent that it is of an interim and
nonappealable nature.

OPFD at 137-156.

*' PFD at 149.
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recognize that return flows, following discharge into a watercourse and mingling with other state
water, become “state water” available for appropriation.’> However, under the ALJs’ view,
§ 11.046(c)’s statement that return flows following discharge are subject to “appropriation by
others” operates as an exclusionary limitation that prevents BRA from seeking to appropriate
return flows that are derived from water supplied by BRA pursuant to its existing water rights.
Instead, the ALJs would require that BRA seek authorization to reuse return flows derived from
BRA water rights via § 11.042(c) as a bed and banks authorization.>?

In some respects, one would think that this ruling should be acceptable to BRA — BRA is
able to obtain authorization to use all the return flow discharges sought in its application (and all
return flows, historic and future, are subject to environmental flow requirements and senior water
rights, as they would be if they were considered unappropriated water available for appropriation
by BRA). However, this is only true if the accounting requirements applicable to return flow
discharges are handled as BRA proposes (tracking discharges and their impact on available water
supplies) as opposed to accounting as the Executive Director believes is appropriate (accounting
for each discharge individually from point of discharge to point of diversion).>*

BRA would suggest, however, that the ALJs’ proposed ruling is unworkable as a
precedent that might be applied in other river basins. Because this is the first time the return
flow issue has been presented to the Commission for ruling, the Commission should provide the

clarification that is needed on this issue statewide.

%2 PFD at 150.

 PFD at 150-151.

5 BRA requests clarification of the ALJs’ intent in this regard. Because under the ALJs’ proposal all return flow
discharges would be subject to environmental flow requirements and senior water rights, there appears to be no
necessity to account for return flows separately. Nevertheless, a ruling on this point is essential for BRA to proceed
with development of the WMP,
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BRA believes that the ALJs’ treatment of return flows is flawed, both legally and
practically. From a legal point of view, it makes no sense to say that return flows are state water
but not available for appropriation by the holder of the underlying water right. No purpose is
served by such an exception. The phrase “by others” simply implies recognition that the water
right holder also has the ability to seek an amendment of the underlying permit (as recognized by
§ 11.046(c)) in addition to seeking authorization as a new appropriation.

No practical purpose is served by requiring the holder of the underlying water right to
seek a bed and banks authorization. In cases other than BRA’s application, (which the ALJs
construe to require the imposition of environmental flow requirements and senior water rights on
future discharges), requiring a bed and banks permit will set up the accounting requirements and
distinction proposed by the Executive Director, by which existing discharges are subject to
environmental flow requirements and senior water rights, but future discharges are not. BRA
submits that such a distinction and such separate accounting will only serve to complicate
enforcement of water right priorities during times of drought.

The simplest and most workable rule going forward is that return flows should be

considered state water following discharge into a watercourse.
C. Transcript Costs

BRA excepts to the ALJs’ conclusion in Section XXVI of the PFD that BRA should pay
the full transcript costs of this proceeding.® The ALJs base this determination on their
conclusion that “the Application cannot be approved,” yet one of their three alternative
recommendations to the Commission is to grant the application based on the modeled Glen Rose,

Highbank, Richmond and Gulf diversion points, and another involves further proceedings to

3 PFD at 193.
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develop the WMP and sides with BRA on many disputed issues. Two of these three options,
therefore, result in eventual approval of the application. On this basis, BRA suggests (a) if the
Commission chooses to adopt an interim order and remand for WMP hearings, allocation of
transcript costs can be deferred until the final order; or (b) if the Commission chooses to issue a
permit for one or more control points, transcript costs should be allocated as discussed below.
The ALIJs note that the Protestants “fully participated in the hearing and benefited from
the transcript.”56 Under BRA’s proposed cost allocation, the Protestants collectively would pay
50% of transcript costs despite utilizing 66.5% of the total hearing time, including duplicative
friendly cross, while failing to avail themselves of discovery that could have reduced the
duration of the hearing.’’ Evaluating the factors enumerated in TCEQ Rule 80.23(d), it is
appropriate and reasonable to assess half of the transcript costs to the Protestants, who are
responsible for the majority of the length of the record, fully participated in the hearing,
benefited from the transcript, and are financially able to share the cost. In the alternative to
BRA’s proposal on sharing transcript costs, it would be reasonable to assign some percentage to
the Protestants, as FBR themselves acknowledge that other TCEQ proceedings have ascribed

15% of these costs to a protesting party.>®
HI. CONCLUSION

BRA respectfully requests the Commission to direct the ALJs to prepare an interim order

that includes the following:

*PFD at 191.

*7 See BRA Post-Hearing Reply Argument at 59; see also Tr. 1729:2-21 (ALJ Newchurch imposing a time
limitation on FBR’s cross-examination because “[w]e’re not getting anything in the record that’s useful”).
8 PFD at 193. If the Commission determines that issuing an interim order regarding the application, the decision
regarding the appropriate assignment of transcript costs should either be delayed until the end of the entire

proceeding, or be determined, but the final decision and payment delayed until the conclusion of the hearing on the
WMP.
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1)

2)

3)

4)

5)

6)

Approval of interim environmental flow conditions reflected in the ED and BRA
Draft Permits;

Authorization of an appropriation of 1,001,449 af/yr at the Richmond gage, as
interruptible supply,” to be classified as firm and non-firm supply as part of the

WMP, taking into account the location of use and other factors, including the

following:

a. The availability of current and future return flows as requested in BRA’s
application;

b. Adjustment of reservoir storage capacities to reflect current levels of

sedimentation as part of the WMP process; and
c. No limitation on diversions from the Brazos River into Allens Creek
Reservoir under the authorization of the System Operation Permit;
All other rulings, with the exception of transcript cost allocation, as reflected by
the PFD;
Generally approving preparation of the WMP as described in the draft permit
attached hereto as Attachment 1;%°
Staying proceedings in the matter for 12 months to allow BRA to develop and
submit the WMP to the Executive Director and other parties for review; and
Directing SOAH to hold a contested case hearing on the WMP and provide the
Commission with its PFD within 8 months following BRAs initial submission of

the WMP.

* Based upon the Executive Director’s analysis, this equates with approximately 256,000 af/yr firm supply at
Richmond, with the remainder interruptible. BRA Ex. 105. It should be recognized, however, that use of this water
above Richmond could reduce the firm supply to something more like 150,000 af/yr.

* Attachment 1 is the BRA draft permit, modified to reflect areas of disagreement with the ED Draft Permit. It is in
the record as an attachment to BRA’s Post-Hearing Written Argument.
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Respectfully submitted,

Douglas G. Caroom
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Susan M. Maxwell
State Bar No. 24026869

Emily W. Rogers
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Austin, Texas 78746
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attached Service List.

Douglas G.&aroom
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ATTACHMENT 1
BRA Draft

WATER USE PERMIT

PERMIT NO. 5851

Permitlee:

Filed:

Purposes:

Brazos River Authority

Qctlober 15. 2004

Domestic. Municipal.
Agricultural. Industrial. Mining.
and Recrcation

Waltercourses: Multiple Tributaries of the

Brazos River and the Brazos
River

TYPE §§ 11.121. 11.042 & 11.085

Address:

Granted:

Countics:

Watersheds:

P.O. Box 7555
Waco. Texas 76714-7555

Parmer, Castro. Swisher. Bailcy.
Lamb, Hale. Floyd, Cochran.
Hockley. Archer. Lubbock.
Crosby, Baylor. Dickens. King.
Knox, Jack. Terry, Lynn.
Mitchell. Chambers. Young.
Garza. Throckmorton. Kent.
Haskell. Stonewall, Parker, Palo
Pinto. Dawson. Scurry, Borden.
Fisher. Stephens. Jones.
Shackelford. Johnson. Hood,
Nolan, FErath. Eastland. Taylor,
Callahan. Somervell. Hill.
Comanche. Bosque. Brown,
Freestone, Hamilton,
McLennan, Limestone, Mills.,
Coryell, Leon, Falls, Lampasas.
Robertson, Bell, Madison,
Milam, Burnet, Brazos, Grimes.
Williamson, Burleson, Travis.
Lee, Washington. Bastrop,
Fayette, Waller, Harris, Austin,
Colorado, Fort Bend, Galveston.
Matagorda, Wharton, and
Brazoria

Brazos River Basin, Trinity
River Basin, Red River Basin.
Colorado River Basin. San
Jacinto River Basin, San
Jacinto-Brazos Coastal Basin.
Brazos-Colorado Coastal Basin.
f.avaca River Basin.

Guadalupe River Basin



WHEREAS. the Brasos River Authority. Applicant. owns the water rights and reservoirs
authorized by Certificate of Adjudication (Certificate) No. 12-5155 (Possum Kingdom Lake).
Certificate No. 12-5156 (Lake Granbury), Certificate No. 12-5165 (L.ake Limestone), and Waltcr
Use Permit No. 2925A (Allens Creek Reservoir in conjunction with the Texas Walter
Development Board and the City of Houston): and

WHEREAS. Applicant also owns the water rights and has contracts with the United
States Army Corps of Engincers for storage authorized by Certificate No. 12-5157 (Lake
Whitney), Certificate No. 12-5158 (Lake Aquilla). Certificate No. 12-5159 (Lake Proctor).
Certificate No. 12-5160 (Lake Belton). Certificatc No. 12-5161 (Lake Stillhousc Hollow).
Certificate No. 12-5162 (Lake Georgetown). Certificate No. 12-5163 (Lake Granger). Certilicatc
No. 12-5164 (Lake Somerville); and

WHEREAS, Applicant also owns the water rights authorized by Certificates Nos. 12-
5166 and 12-5167. which authorize various uses of water within the Applicant’s other certificates
and permits; and

WHEREAS, Applicant is currently authorized. pursuant to the 1964 System Operation
Order. as amended. to manage and operate its (ributary reservoirs as elements of a system.
coordinating releases and diversions from the tributary reservoirs with releases and diversions
from the Applicant's mainstem reservoirs to minimize waste, and to conscrve water in reservoirs
in which the supply is short by making releases from tributary reservoirs in which the supply is
more abundant: and

WHEREAS, Applicant has indicated that their service arca includes the following
counties: Parmer. Castro, Swisher, Bailey. Lamb, Hale. Floyd. Cochran. Hockley. Archer.
Lubbock, Crosby. Baylor, Dickens. King. Knox. Jack. Terry. Lynn. Mitchell. Chambers. Young.
Garza, Throckmorton, Kent, Haskell, Stonewall. Parker, Palo Pinto. Dawson. Scurry, Borden.
Fisher. Stephens. Jones, Shackelford. Johnson. Hood. Nolan. Erath. Eastland. Taylor, Callahan.
Somervell. Hill. Comanche, Bosque, Brown, Irecstone, Hamilton, McLennan. Limestone, Mills.
Coryell. Leon. Falls, Lampasas, Robertson, Bell. Madison, Milam, Burnet, Brazos, Grimes,
Williamson. Burleson, Travis, Lee, Washington, Bastrop, Fayette, Waller, Harris, Austin.
Colorado. Fort Bend, Galveston, Matagorda, Wharton, Brazoria; and

WHEREAS, Applicant has applied for a Water Use Permit to authorize:

o A new appropriation of state water in the amount of 421,449 acre-feet per ycar
for multiple uses, including domestic, municipal, agricultural, industrial, mining.
and other beneficial uses on a firm basis in the Brazos River Basin. The amoun
of this new appropriation of water includes the current and future return flows
requested in this application. Applicant indicates that the entire amount of
421,449 acre-feet of water per year is available only if all of it is diverted at the
mouth of the Brazos River. and can only be made available by the Applicant
through the system operation of its water rights. To the extent water is diverted
upstream, the remaining unappropriated water downstream is reduced and will
itself vary depending upon the location of its diversion and use. Out of the
421,449 acre-feet per year of unappropriated water being requested, (he
maximum amount of unappropriated water that will be available if such water is
diverted upstream at USGS Gage No. 08091000 near Glen Rose, Texas is
150,538 acre-feet per year firm, and if such unappropriated water is diverted
upstream at USGS Gage No. 08098290 near Highbank, Texas. the maximum
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amount of unappropriated water that will be available at that location is 144.306
acre-feet per year firnu:

Diversion of the water authorized by this permit. if granted. from: (i) the cxisting
diversion points authorized by Applicant’s existing water rights: (ii) the Brazos
River at the USGS Gage No. 08091000 ncar Glen Rose, Texas: (iii) the Brazos
River at USGS Gage No. 08098291) ncar Highbank, Texas: (iv) the Brazos River
at the Gulf of Mexico; and (v) at such other diversion points that may be
identificd and included in Applicant’s proposed Water Management Plan which
is subject to TCEQ's approval:

Usc of up to 90,000 acre-feet of water per year of its firm supply (part of the
421,449 acre-feet of firm water requested above) to produce. along with other
unappropriated flows. an interruptible water supply of 670,000 acrc-[cet per year
and the appropriation of that interruptible water supply. Applicant indicates that
the entire amount of 1.001,449 acre-feet of water (331,449 acre-feet of firm
water and 670.000 acrc-feet of interruptible water) is available only if all of it is
diverted at the mouth of the Brazos River, and can only be made available by the
Applicant through the system operation of its water rights. To the extent water is
diverted upstrcam. the remaining unappropriated water downstream is reduced
and will itself vary depending on the location of its diversion and use. This new
appropriation of water includes the current and future return flows requested in
this application. Out of the 1,001,449 acre-feet of firm and interruptible water
being requested, the maximum amount of firm and interruptible water that will
be available if such water is diverted upstream at USGS Gage No. 08091000
near Glen Rose. Texas is 60.538 acre-feet of firm water per year and 157,000
acre-feet of interruptible water per year and if such water is diverted upstream a
USGS Gage No. 08098290 near Highbank, Texas, the maximum amount of firm
water is 54.306 acre-feet of water per year and 303,000 acre-feet of interruptible
waler per year.

An exemp! interbasin transfer authorization to transfer and use. on a firm and
interruptible basis, such water in the adjoining San Jacinto-Brazos Coastal Basin
and the Brazos-Colorado Coastal Basin. and to transfer such water (o any county
or municipality or the municipality's retail service area that is partially within the
Brazos River Basin for use, on a finn and interruptible basis. in thut part of the
county or municipality and the municipality's retail service area not within the
Brazos River Basin:

An appropriation of current and future return flows (treated sewage effluent and
brine bypass/return) to the extent that such return flows continue (0 be discharged
or returned into the bed and banks of the Brazos River. its tributarics, and
Applicant's reservoirs. Applicant indicates that such appropriation of return
flows would be subject to interruption by direct reuse or indirect reuse within the
discharging cntity's city limits. extraterritorial jurisdiction, or contiguous water
certificate of convenience and necessity boundary. Specified discharge points
and amounis of water will be accounted for on a monthly basis as part of
Applicant’s Water Management Plan which is subject to TCEQ's approval:
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Operational flexibility to (1) use any source of water available to the Applicant to
satisfy the diversion requircinents of senior watcer rights to the same cxtent that
those water rights would have been satisfied by passing inflows through the
Applicant’s reservoirs on a priority basis; and (2) releasc. pump and transport
water from any of the Applicant’s reservoirs for subscquent storage. diversion
and use throughout the Applicant’s service area. (Applicant’s “service arca™
includes all countices listed above):

Recognition that this System Operation Permit approved pursuant to this
application will prevail over inconsistent provisions in thc Applicant ‘s existing
waler rights regarding system operation,

Use of the bed and banks of the Brazos River, its tributarics and the Applicant s
reservoirs for the conveyance, storage, and subsequent diversion of (i) water that
the Applicant seeks to appropriate under this application: (ii) waters that are
being conveyed via pipelines and subsequently discharged into the Brazos River,
its tributaries or stored in the Applicant's reservoirs: (iii) surface water imported
from areas located outside the Brazos River Basin for subsequent use, (iv) in-
basin surface water and groundwater subject to the Applicant's control: (v) waters
developed from future Applicant projects: and (vi) current and future reuse of
surface and groundwater based return flows requested by this application. This
bed and banks authorization is subject to Applicant. after identifying specific
points of discharge and diversion and conveyance and other losses, obtaining
future authorizations to satisfy the requirements of TWC § 11.042. Such points
of discharge and diversion and conveyance and other losscs may also be
identified and included in Applicant’s proposed Water Management Plan which
is subject to TCEQ’s approval: and

WHEREAS, until the construction of Allens Creek Reservoir 18 completed. Applicant
requests that the System Operation Permit include special conditions which authorize:

The Applicant to appropriate state water in the amount of 425,099 acre-feet per
year for multiple use purposes, including domestic, municipal, agricultural.
industrial, mining, and other beneficial uses on a firm basis in the Brazos River
Basin. This amount includes the current and future return flows requested in this
application. This amount is available if all of the water is diverted at the mouth of
the Brazos River. and can only be made available by the Applicant through the
system operation of its water rights. To the extent water is diverted upstreain, the
remaining unappropriated water downstream is reduced and will itself vary
depending upon the location of its diversion and usc. Out of the 425,099 acre-
feet per year of unappropriated water being requested, the maximum amount of
unappropriated water that will be available if such water is diverted upstreamn al
USGS Gage No. 08091000 near Glen Rose, Texas is 150,538 acre-feet per year
firm and if such aunappropriated water is diverted upstream at USGS Gage No.
(08098290 ncar Highbank, Texas the maximum amount of unappropriated water
that will be available is, at that location, 175.306 acre-feet per year firm:

The Applicant to use up to 90,000 acre-fect of water per year of its firm supply to

produce. along with other unappropriated flows an interruptible water supply of
869,000 acre-feet per year. This amount includes the current and future return
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flows requested in this application. Applicant indicates that the entire amount of
1.204,099 acre-feet of water (335,099 acre-feet of firm water and 869.000 acre-
feet of interruptible water) is only available if all of it is diverted at the mouth of
the Brazos River. and can only be made available by the Applicant through the
system operation of its water rights. To the extent water is diverted upstream, the
remaining unappropriated water downstream is reduced and will itsclf vary
depending upon the location of its diversion and use. Out of the 1,204,099 acre-
fcet of firm and interruptible water being requested, the maximum amount of
firm and interruptible water that will be available if such water is diverted
upstream at USGS Gage No. 08091000 near Glen Rose. Texas. will be 6().538
acre-feet of firm water per ycar and 190.000 acre-feet of interruptible water per
year and if such water is diverted upstrcam at USGS Gage No. 080098290 ncar
Highbank, Texas the maximum amount of firm water will be 85.306 acre-feet of
waler per year and 284,000 acrc-feet of interruptible water per year:

° Exempt interbasin (ransfer authorization to transfer and use. on a firm and
interruptible basis. such water in the adjoining San Jacinto-Brazos Coastal Basin
and the Brazos-Colorado Coastal Basin. and to transfer such water to any county
or municipality or thc municipality's retail service area that is partially within the
Brazos River Basin for use. on a firm and interruptible basis, in that part of the
county or municipality and the municipality's retail service area not within the
Brazos River Basin: and

WHEREAS. the Texas Commission on Environmental Quality (Commission) finds that
jurisdiction over the application is established: and

WHEREAS. the Executive Director recommends that specific stream flow restrictions
should be included in the permil to maintain the instream uses and water quality conditions of the
Brazos River: and

WHEREAS, as additional factual and scicntific information beconies available, it is
anticipated that the interim special conditions in Paragraph 6.E. below relative to environmental
flows will be revised, through Commission approved revisions of the Water Management Plan.
to better provide for the environmental instream flow needs of the Brazos River and its
tributaries and to make the maximum amount of water available for beneficial use that is
consistent with those needs: and

WHEREAS, the Executive Director recommmends that in order to protect senior and
superior water rights owners, special conditions should be included in the permit: and

WHEREAS, to avoid ambiguities between this system operation authorization and
Applicant’s previous system operation authorizations reflected by the System Operation Order
and existing permits, the Executive Director recommends that this System Operation Permit be
subject to all provisions included in the Commission’s July 23. 1964 System Operation Order, as
amended, authorizing system operation of certain reservoirs in the Brazos River Basin and to all
terms and conditions of Permittee’s authorizations in Certificates Nos. 12-5155, 12-5156. 12-
5165, 12-5157, 12-5160, 12-5159, 12-5164, 12-5161. 12-5163, 12-5162, 12-5158. 12-5166 and
12-5167 and Water Use Permit No. 2925A except to the cxtent specifically provided otherwise by
conditions in this permit regarding the total amount of waler appropriated and available for
storage. use and diversion and purpose of use. and as may be modified in the futurc by
Commission approval of Applicant’s Water Management Plan: and
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WHEREAS. this application is subject to the Texas Coastal Management Program
(CMP) and must be consistent with the CMP goals and policics: and

WHEREAS, the Commission finds that the issuance of this permit is consistent with the
goals and policics of the Texas CMP: and

WHIIREAS. the Commission has complicd with the requirements of the Texas Water
Code and Rules of the Texas Commission on Environmental Quality in issuing this permit;

NOW. THERETFORE, Water Use Permit No. 5851 is issued to the Brazos River
Authority. subject to the following terms and conditions:

l. USE
A. NLW APPROPRIATION'
1) Permittee is authorized to impound. divert. and use not to exceed the
following volumes of unappropriated water per year for domestic,
municipal. agricultural. industrial. mining and recreation use within its

service area subject to special conditions:

New Appropriation Amounts

Location Volume in acre-feet
Glen Rose 217.538
Highbank 357.306
Richmond 1.001,449
Gulf of Mexico 1.00!.449
2) Until such time as the ports are closed on the dam impounding Allens

Creek Reservoir. authorized by Water Use Permit No. 2925. in licu of
Paragraph 1.A.1, Permittee may impound. divert. and use not (o exceed
the following volumes of unappropriated water per year, subject to
special conditions:

New Appropriation Amounts without Allens Creek

Location Volume in acre-feet
Glen Rose 250,538
Highbank 369.306
Richmond 1.204.099

Gulf of Mexico 1.204.099

B. USE OF BED AND BANKS

! NOT AGREED. The appropriation amounts are different (rom the LD’s draft permit (BRA 18; ED-K
because of the different approach BRA uses for return flows. |hese approprialion amounts reflect use of
the most current Brazos WAM revision 1har was used by the 1:D 10 delermine unapproprialed flows in the
Rule 11 Draft Permit. (BRA 8: BRA 15-50:11051:3.57:21 to 60:10: BRA 22; BRA 23).
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Permittee is authorized to use the bed and banks of the Brazos River below
Possum Kingdom l.ake. its tributarics and Permittee’s authorized reservoirs for
the conveyance, storage. and subsequent diversion of the water authorized hercin,
subject to identification of specific losses and special conditions.

C. INTERBASIN TRANSFER

Permittee is hereby granted an exempt interbasin transfer authorization to transfer
and usc the water authorized herein in Permittee’s service area in the adjoining
San Jacinto-Brazos Coastal Basin and the Braszos-Colorado Coastal Basin and to
transfer such water to any county or municipality or the municipality’s retail
service area that is partially within the Brasos River Basin for use on a firm and
non-firm basis in that part of the county or municipality and the municipality’s
retail service arca within the Trinity. Red. Colorado, Guadalupe. Lavaca and San
Jacinto River Basins.

D. RETURN FLOWS
Permittee is authorized to impound. divert and usc return flows discharged into
the Brazos River Basin subject to special conditions to protect water rights
granted based on the presence of those return flows as well as other senior rights.

The storage and diversion of return flows is subject to environmental flow
requircments set out in Special Condition 4.E.

2 DIVERSION
Permittee is authorized to divert and use the water authorized by this permit as follows:
A. POINTS
1) At the diversion points authorized by Permittee’s existing water rights.

2) At United States Geological Survey (USGS) Gage No. 08091000. Brazos
River near Glen Rose at Latitude 31.2589°N. Longitude 97.7022°W in
Somervell County.

3) At USGS Gage No. 08098290, Brazos River near Highbank at Latitude
31.1339°N. Longitude 96.8247“W 1n Fails County.

4) At USGS Gage No. 08114000, Brazos River at Richmond at FLanotude
29 5822 °N. Longitude 95.7575°W in Fort Bend County

2 NOI AGRI'I'D. The Return [lows provisions reflect BRA's preferred approach regarding retun flows.

For this reason, BRA’s Draft Permit (BRA 8) and this Attachment | revise or delete the following

paragraphs that are in the Executive Director’s Draft Permit (ED-K): 1Az 1.D: 2 (deleted): 6 A2-6A7.

6.A9 - 6,A.12: and 6.C.2 - 6.C.5. (BRA 8: BRA 15 — 60:14 to 61:2. 61:18-21, 62:8-10, 62:21 10 63:2:

BRA 23) BRA also does not believe that Paragraphs 5.A.2, 5.A.3, 5.A5, 5.A.6, and 5.A8 of the

I'xecutive Direcior’s Rule |1 Draft Permit (BRA 23). which relate to return flows. are necessary. (BRA 15
65.20 10 66 19).
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5) At the mouth of the Brazos River at the Gulf of Mexico at Latitude
28.8783°N. Longitude 95.379111"W in Brazoria County.

6) At other such diversion points located in the reaches specified in USE
Paragraph 1.B. above. or as may be identilicd and included in
Permittee’s Commission approved Water Management Plan. or as may
be otherwise authorized in the future.

B. RATLS

1) At the diversion rates authorized by the Certificates of Adjudication and
Water Use Permit authorizing cach of the reservoirs comprising the
system operation as defined in this permit.

2) At unspccified rates at points within the reaches authorized in USE
paragraph 1.B. including at the diversion points authorized by 2.A.2..
2.A3.. 2.A4. and 2.A.5. or points identified in the Commission
approved Water Management  Plan.  subject o Permittce’s
accounting/delivery plan.

3 PRIORITY

The priority date for the rights authorized by this permit, including diversion of return
flows. is October 15. 2004.

4, CONSERVATION

Permittee shall implement water conservation plans that provide for the utilization of
those reasonable practices. techniques. and technologies that will reduce on a per unit
basis the consumption of water, prevent or reduce the loss or waste of water, improve the
efficiency in the usc of walter. increase the recycling and reuse of waler. and prevent the
pollution of water, so that a water supply is made available for future or alternative uses.
The practices. techniques. and technologies used shall be designed to achieve a level of
efficiency of use that is equal to or greater than the level provided for in Permittee’s most
recenl water conservation plans on file with thc Commission as of the daie of the
issuance of this permit. Such plans shall include a requirement that in every wholesale
water supply contract entered into on or afler the date of this permit. including any
contract cxtension or renewal, that each successtve wholesale customer develop and
implement conservation measures meeting (he requirements of this provision. If (he
customer intends to resell the water. then the contract for resale of the water must have
water conservation requiremenis so that each successive wholesale customer in the resale
of the water is required (» implement waler conservation measures mceting the
requirements of this provision.

5. SPECIAL CONDITIONS

A. SPCECIAL CONDITIONS RELATIVE TO USE OF RETURN LOWS®

' NOT AGR!I}‘D. The Spectal Conditions Relative 1o Use of Return Flows reflect BRA’s prelerred
approach regarding return flows, See Footnotes | and 2. supra
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1) Prior to the diversion of return flows authorized by this permit. Permittee
must submit to and have approved by the Executive Director. a return
flow accounting plan. The return flow accounting plan must be in
electronic format and account. by source. for all return flows discharged.
The return fow accounting plan shall include amounts discharged by
outfall and computation of the amount of additional firm yicld
attributable to the total amount of rcturn flows actually discharged.
taking 1nto account environmental flow requircments and demands of
senior water rights, Permittec’s usc of additional water supply
attributable to return flows is limited to the amount shown to be
available. based upon amounts discharged. by the return flow accounting
plan. Permittee shall maintain the approved return flow accounting plan
in electronic format and make it available to the general public during
normal business hours and to the Exccutive Director upon request.
Modifications or changes o the return flow accounting plan must be
approved by the Executive Director. The return flow accounting plan
shall be included as part of Permittee’s accounting/delivery plan.

2) Permittee’s storage, diversion and use of surface water based return
flows is subject to interruption by direct usc or indirect use within the
discharging cntity’s corporate limits. extraterritorial jurisdiction, or
contiguous water certificate of convenience and necessity boundary.
provided the discharging entity has applicd for and been granted
authorization to rcuse the return flows.

3) Permittee’s storage, diversion and use of groundwater based return flows
is subject to interruption by direct reuse or indirect reuse upon issuance
of a bed and banks authorization pursuant to Texas Water Code §
11.042(b) by TCEQ to the discharging entity.

4) Prior to diversion of the water authorized herein, if sufficiently accurate
measuring devices are not available, Permittee shall install and maintain
measuring device(s) capable of measuring within plus or minus 5%
accuracy. at the discharge point of each wastewater treatment plant
(WWTP) to record the amount of return flows discharged into the Brazos
River or its tributaries on a daily basis. If Permittee does not, or cannot.
install such metering devices at specific discharge points, rcturn flows
from those discharge points cannot be included in the return flow
accounting plan and the additional water supply attributable to those
return flows shall not be available for storage, diversion and use pursuant
to this permit, unless an alternate method for measuring or estimating
return flows from those discharge points is approved by the Executive
Director.

I3 SPECIAL CONDITIONS RELATIVE TO USE OF BFD AND BANKS

1) The use of the bed and banks of Allens Creek from below Allens Creek
Reservoir to the Brazos River is not authorized until Periiitee applies
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3)

+)

for and is granted an amendment to Water Use Permit No. 2925
authorizing such use.

Permittee is authorized to use the following reaches. authorized in
Permittee’s certificates and amendments. lor conveyance of walter,
previously appropriated to the Permittce and water authorized by this
permit. downstrcam for diversion at Glen Rose. Highbank and the Gulf
of Mecxico and any of the Permitiee’s currently authorized diversion
points within these rcaches:

a. Brazos River from below Possum Kingdom Lake to the Gull of
Mexico;

b. Leon River from Lake Proctor to the confluence with the Little
River;

&

Lampasas River from Lake Stillhousc Hollow to the conlluence
with the Little River;

d. Little River from the junction of Leon and Lampasas Rivers to
the confluence with the Brazos River:

Yegua Creek from Lake Somerville to the confluence with the
Brazos River;

1

f. Navasota River from Lake Limestone to the confluence with the
Brazos River:

8. San Gabriel River from Lake Granger to the confluence with the
Little River and downstrcam to its confluence with the Brazos
River:

h. North Fork San Gabricl River {rom Lake Georgetown to the

confluence with the San Gabriel River, to its confluence with the
Little River and downstream to its confluence with the Brasos

River:

i. Aquilla Creek from Lake Aquilla downsiream to its confluence
with the Brazos River.

iR Allens Creek, following construction of Allens Creek Reservoir,

downstream from Allens Creek Reservoir to i's confluence with
the Brazos River, subject to Special Condition 5.B.1.

Prior to usc of the bed and banks identified in Special Condition 5.B.2
above. Permittee must submit to and have approved by the Executive
Director. as part of its accounting/delivery plan, a procedure to estimate
daily deliveries of water. This procedure should be in electronic format
and dctail by source, type and priority daie, the amounts to be conveyed
and dclivered, losses associated with the conveyance, specific points of
diversion. associated travel times. and times of commencement and
termination ot transit for conveyed waters. Documentation of actual
deliveries as well as the accounting/delivery plan shall be maintained by
the Permittee in electronic formal and made available 1o the general
public during normal business hours and to the Executive Director upon
request. Modifications or changes to the accounting/delivery plan must
be approved by the Executive Director.

The use of the bed and banks of additional streams and (ributaries in the
Brazos River Basin for conveyance of water appropriated under this
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permit. or other sources available to the Permittce. is subject to
Permittee, after identilying specific sources and types of water. specilic
points of discharge and diversion. and conveyance and other losses.
obtaining future authorizations to satisly the requircments of TWC §
11.042, which approval may be granted by Commission approval of the
Water Management Plan.

5) The usc of additional points of diversion within the reaches specified in
Special Condition 5.B.2 above is subjcct to Permitice obtaining
authorization to use those diversion points. The points of diversion may
also be identified and included in Permittec’s proposed Water
Management Plan which is subject to Commission approval.

C. SPLCIAL CONDITIONS RLLATIVE TO NLW APPROPRIATION'

1) Prior to diversion or storage of the water authorized by this permit,
Permittee shall provide to and have approved by the Executive Director.
a daily accounting/delivery plan that includes. at a minimum. the
following:

a. The accounting/delivery plan shall address reservoir storage and
withdrawal plans for cach system reservoir and account by
priority date and amounts for any inflows. evaporation. water in
storage and diversions from the reservoirs under all of
Permittee’s priority dates and authorizations including reuse:

b. A mcthod to account for inflows to system reservoirs for
purposes of compliance with special conditions requiring
passage of pulse flows and estimation of those inflows;

c. An accounting of instream flow and pulse requirements to
include total system storage, gage flows at the measurement
points, high flow pulse volume impounded and the relcase
schedule for the impounded high flow pulse. and timing.
magnitude and duration of pulse [lows:

d. The accounting/delivery plan must detail how measurements will
be taken to determine if impoundment or diversions under either
Pernuttec's senior or junior rights can be made.

e. The accounting/dclivery plan mwst identify. account for. and
distinguish between firm and non-firm water supplied or
delivered from Permittee’s system of reservoirs. In addition. the
accounting/delivery plan must specify diversion points for this
waler if those diversion points are not specifically identificd in
this permit. Any additional diversion points must be within the
reaches where use of the bed and banks is authorized. Any
diversion points outside those reaches will require an amendment
to this permit:

* NOT AGRLED. The LD's Draft Permit (BRA 18 and FD-K) includes additional language for Paracriph
€ 2.. and includes Paragraphs C 3. (".4. and C.5. Because of BRA's approach to return flows. and the use
of the ED’s modeling method from the Rule 11 Drafi Permit. these provisions are unnecessary in the BRA
preferred draft permut. See Foomotes 1 and 2. vipra
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3)

4)

6)

f. Permittec shall maintain the approved daily accounting/delivery
plan in clectronic format and make it available to the general
public during normal business hours and to the Exccutive
Dircctor upon request. Modifications or changes to the plan
must be approved by the xecutive Director.

Permittce may not exercise a priority call on water rights in the Brazos
River Basin with priority dates senior to October 15. 2004 for purposcs
of incrcasing storage in and/or diversion from Permittce’s system
reservoirs where drawdown of Permittee’s system reservoirs is caused by
compliance with the terms and conditions of this permit.

The request for operational flexibility to use any source of water
available to Permittee to satisfy the diversion requirements of senior
water rights to the same extent that those water rights would have been
satisficd by passing inflows through the Permittee’s system reservoirs on
a priorily basis is granted. but limited as follows:

a) To water previously stored in  Permittee’s reservoirs  as
documented in the accounting/dclivery plan required in Special
Condition 5.C.1 above:

b) Usc of this option shall not cause Permittee to be out of
compliance with Special Condition 5.C.1. and Special Condition
5.C2.

Permittce may divert water from storage in its permitted reservoirs and
storc that water in Permitice’s other reservoirs for use within the
Permittec’s service arca so long as all diversions and storage are included
in and comply with the provisions of the accounting/delivery plan
required by Special Condition 5.C. 1. above.

The total amount of water diverted and released from Permittee’s system
rescrvoirs pursuant to the authority of Permittee’s existing walter rights in
any year for cach authorized purpose of use may not excecd the
cumulative authorized total for each purpose until Permittec applies for
and is granted amendments to the underlying authorizations.

Permittec is required to comply with the existing System Operation
Order and certificates of adjudication requiring Permittee (0 exclude
tributary reservoirs from operation of thc system during any period of
time 1n which Permittee’s permitied storage space 1n that reservoir is less
than 30% full (until all system reservoirs are below 30% capacity. at
which time the reservoir can resume sysiem operation), until such time as
Permitiec submits, and ihe Commission approves. a Water Management
Plan for the Brazos River Basin which details how such limitations will
be altered. Any alterations to the limitations must be in compliance with
the accounting provisions required in Special Condition 5.C.1 above

Permittee is required to comply with the existing limitations on diversion
from the Brazos River in Permit No. 2925A until such time as Permittee
submits. and the Comunission approves. a Water Management Plan for
the Brazos River Basin which details how such limitations will be
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D.

8)

v)

altcred. Any alicrations (o the limitations must be in compliance with the
accounting provisions required in Speciat Condition 5.C.1.°

Until such time as the ports are closed on the dam impounding Allens
Creek Reservoir, authorized by Water Use Permit No. 2925. Permittee
may impound and divert additional unappropriated water as specilied in
Paragraph 1.A.2 subject to Special Conditions 5.C.1 through 8 above.

Prior to diversion of water authorized by this permit below USGS Gage
08114000, Brazos River at Richmond. Permittec shall subinit to the
Exccutive Director, for review and approval. a method to extend the
requirements of 5.E.S and 5.L..7 to or below this point.

WATER MANAGEMENT PLAN SPECIAL CONDITIONS

b

2)

Permittee shall prepare and submit to the Commission, a Water
Management Plan (WMP) which shall include. in addition to the specific
requircments listed below in Special Condition 5.D.4.. such studics and
other information as may be required by the Commission to demonstrate
Permitice’s compliance with and its ability to comply with all of the
Special Conditions included in this permit.

The initial proceedings to consider the adoption of the WMP, and any
major amendment thercofl. shall be pursuant to contested case
procedures.  Any proceeding to consider the adoption or major
amendment of the WMP shall be preceded by notite and opportunity to
request a hearing, in accordance with the Commussion’s regulations
applicable to water rights permitting procecdings. The WMP shall
provide an adaptive management strategy for insiream flow requircments
and water supply and thus may be amended from time to time upon the
request of Permittee. in accordance with the schedule set out in Special
Condition 5.D.3. below. or on the Commission’s own motion. The initial
accounting/delivery plan shall be submitted for approval as part of the
initial WMP. If the approved WMP describes the specific methodologies
to be utilized, subsequent addition of diversion points within the
authorization of this permit. modifications of volumes of return {lows lo
account for amendments or modifications of discharge permils or new
discharge authorizations.’ modification of the accounting/delivery plan
approved by the Executive Director, and similar modifications
specifically provided for in the WMP are considered minor revistons of
the WMP. to the cxtent such modifications do not otherwise require
notice and opportunity for contested case hearing.

> NOT AGRLED. This provision is added in the BRA Draft Permit 10 reflect BRA s preferred method ol
handling Allens Creck Rescrvoir il BRA’s Excess Flows Permit is determined vot to provide sutficient
authorization for diversions in excess of 202.000 at'yr. If the Lxcess Flows Permit is determined 10 provide
sufficient authorization. the provision is not needed (BRA 15  63.7-11

® NOT AGREED. This change reflects BRA’s prefered approach regarding 1eturn flows  See Fooinotes
I and 2. supra.
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3)

4)

An initial application for approval ol thc WMP shall be submitted to the
Exccutive Dircctor not later than three yecars after the date that this
permit becomes final and non-appealable. Permittec shall take the
necessary steps to cnsurc that the application for the WMP is
administratively and technically complete within onc year after the initial
submission of the application t0 the Executive Director. Deadlines
established in this provision may be extended by the Exccutive Director.
At minimum, every ten ycars after approval of the initial WMP,
Permittee shall submit to the Executive Director an application for
reconsideration or amendment of the approved WMP,

The issues addressed in the initial application for approval of the WMP
shall include, but not be limited to, the following:

a. Accounting/dclivery plans (including return flow accounting
plans);

b. Consideration of adding. deleting. or modifying the
measurement points and flow levels described in 5.E.5 and
SET,;

c. Consideration of establishing diversion ratc trigger levels for

high flow pulse (HFP) requirements. included in 5.E.7, bclow
which the requirements of 5.E.7 would not apply:

d. Establishment of a Brazos River Basin environmental flow study
program identifying environmental flow studies to be conducted
on specified reaches and the estimated time for completion of the
studies. The program shall include such studies necessary to
comply with Special Conditions 5.E.l and 5.E.16. Permitiee
shall use the program studies to evaluate the need for instream
flow protection for the mainstem Brazos River and ributaries
impacted by the diversion and storage of water authorized by this
permit:

c. Development of operating guidelines (o manage the frequency
and magnitude of reservoir level fluctuations to avoid or
minimize impacts on fisheries. The operating guidelines may be
subject to temporary suspension il necessary for water supply
purposes:

f. Consideration of establishing maximum diversion rates for
diversions of waler authorized in this permit:

g Development of operational and accounting critena, in addition
to that specified in 5.A.1. 5.B.3. and 5.C 1. 1o address
uncertainty in forecasting and accounting for HI'Ps in a manner
that balances the nsks and benefits between water supply and
environmeniai flow protection:
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I, Consideration of revised storage triggers provided for in 5.1.3
und 5.E.4. and the process for recalculating those triggers:

i. Consideration of alteration of 5.C.6 rclating to capacity
limitations on tributary reservoirs, Should the existing 30%
limitation be modificd for any of Permittee’s system reservoirs.
Permittee shall apply to amend the water right authorizing that
reservoir:

i Development and implementation of a specific adaptive
management strategy for inceting instream flow requireiments
consistent with providing water supplics. The adaptive
management strategy shall include a monitoring program for
assessing impacts on instream uses and address short and long
term impacts to cconomically and ecologically important stream
fisherics, unique aquatic communities and species, and water
quality.

k. Development of a method to determine the amounts of firm and
interruptible water used by Permitice directly or through
Permittee’s contracts for such water. Because the amounts of
available~firm and non-firm water are interrclated and may
depend on locations and the cxtent to which discharged return
flows arc considered in the determination of available non-firm
water, the Water Management Plan shall control the amounts of
firm and non-firm water available at any location. subject to the
limitations on permit amounts in Permit No. 5851.

l. Development of a method 10 determine reductions in the amount
of the new appropriation authorized by this permit should return
flows become unavailable for diversion and use by Permitice.

5) Upon natification to Permittee. TPWD may petition the Commission to
amend any WMP provisions related to environmental flow protection.

E. INTERIM SPECIAL CONDITIONS RELATIVE TO ENVIRONMENTAL
FILOWS

1) The following intcrim conditons are preliminary and are based upon
historic flow analyscs, without direct refationships to the biological and
cnvironmental benefits intended to be protected: thercfore. Permittee

" NOT AGRILD. The Executive Director in his revised draft permit (ED-K) proposed language regarding
accounting for return flows that become unavailable. (ED-K at § 6.D.4.1.. BRA disagrees with the
approach recommended by the Exccutive Ditector because it limits the appropridiion ol returnt flows to
discharges existing at the time the permit is issued. and reterences TPDFS permiis. which are not part of
BRA’s proposed draft permit. BRA proposes adoption of language subsiantially similar 10 the language it
originally proposed in the BRA Draft Permit (BRA 8 a1 J 5.D.4.m). Please note tha! Paragraphs 5.D.4.1 and
5 D.4.m in BRA 8 have been renumbered in Attachment 1 as Paragraphs §.D.4.k and 5.D 4.1 because BRA
agrees with the Executive Director regarding the deletion of Paragraph 5.D.4.j. The Execulive Director's
latest draft permit (ED-K) did not renumber the paragraphs when Paragraph 6.D.4 | was delcted.
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3

4)

5)

shall conduct Instrcam Flow Studics (Studics) on the Brasos River and
on scgments of major tributarics upsircam of their confluence with (he
Brazos River consistent with and in cooperation with (he Texas
Instrcam [Flow Program (THI‘P). Upon completion of the Studies.
Permittee shall usc the results to develop environmental flow conditions
to replace the interim conditions in this permit for the measurement
points identified in 5.E.5. Depending upon the time of completion of
the Studics. replacement of these inlerim conditions shall be approved
in the initial WMP or through thc amendment of an approved WMP.
The Studics are not limited to the geographic scope of the studies
currently defined for the TIFP,

Seasons arc defined as Spring (March-May), Summer (Junc-August).
Fall (Scptember-November), and Winter (December-February).  The
number of seasons and the months representing cach scason are subject
to revision in the WMP based on best available science and information
at the time of such revision.

Total storage in Permitlee’s system reservoirs is a trigger for
determining instrcam flow requircments and is subject 1o revision in
future Water Management Plans.  Subsistence flows are to be
implemented when total storage in Permittee’s systecm reservoirs is
below 60% of total capacity. “Dry” means times when the total storage
in Permittce’s system reservoirs is below 744, but more than 60% of
total capacity. “Avecrage” means times when the total storage in
Permittec’s system rescrvoirs is at least 74% . but less than 96% of total
capacity. “‘Wet” means times when the (otal storage in Permitiec’s
system reservoirs is at least 96 of total capacily.

Permittec shall recalculate the storage triggers specified in 5.E.3 every
five years to cnsure that Subsistence, Dry, Average, and Wet conditions
occur at the desired frequencies. The desired frequencies are
Subsistence equal (0 2.5% of the time. Dry equal to 22.5% of the time.
Average cqual to 50% of the time and Wet equal to 25% of the time.

Until such time as the Studics arc completed. the interim instream (Tows
in the following tables apply at the following USGS gauging stations,
Measurement points for instream (lows are subject to change in the
WMP with approval of the Exccutive Director. The instream flow
criteria in the following tables are applicable at all times. Depending
upon the hydrologic condition (Subsistence. Dry. Average. or Wet).
storage of water authorized by this permit in Permittce’s system
reservoirs upstream (rom the following flow gauging stations and the
diversion and use of water pursuant to this permit at locations upstream
from the flow gauging locations shall be authorized when streamflows
al the next downstream gage exceed the instantancous flow values

® NOT AGREED. BRA proposes to add this language 1o clarity that interim 1nstream flow conditions

must be met at the next downsirean: gage. and not at all gages. (BRA 7-]: BRA 8§; BRA 15

BRA 29 - 43-19 10 44;5: BRA 33 - 22:5-13; Tr. 2273:15 10 2275 2! (Brunett))
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Instream Flow (cls)

Subsistence (7Q2)
Dry

Avcrage

Wel

Instream Flow (cfs)

Subsistence (7Q2)
Dry

Average

Wet

Instream Flow (cfs)

Subsistence (7Q2)

Dry
Average
Wet

Instream Flow (cfs)

Subsistence (7Q2)

Dry
Average
Wet

Instream Flow (cfs)
Subsistence (7Q2)
Dry

Average
Wel

Instream Flow (cfs)

Subsistence (7Q2)
Dry
Average
Wel
6)

cstablished in the following (ables:

BRAZOS RIVER NEAR GLEN ROSE - USGS #08091000

Winter Spring Summer TFall
153 15.3 153 153
39.0 45.0 333 62.0
92.0 138.0 101.5 150.0
234.0 2928 249.5 332.0

YEGUA CRELK NEAR SOMERVILLE - USGS #081 10000

Winter Spring Summer Fall
0.1 0.1 0.1 0.1
5.6 39 0.4 0.3
14.0 12.0 2.5 1.8
34.0 310 8.9 9.6

NAVASOTA RIVER NEAR FEASTERLY USGS #08110500

Winter Spring Summer Fall
7.6 7.6 7.6 7.6
7.6 10.0 7.6 7.6
15.0 24.0 7.6 1.6
36.0 43.0 7.6 7.6

LITTLE RIVER NEAR CAMERON - USGS #08106500

Winter Spring Summer Fall
67.9 67.9 67.9 67.9
100.0 135.0 133.0 82.0
200.0 365.0 260.5 152.0
475.0 730.0 500.0 342.0

BRAZOS RIVER NEAR HIGHBANK - USGS #08098290)

Winter Spring Summer all
167.1 167.1 167.1 167.1
167.1 167.1 167.1 167.
220.59 344.19 323.85 225.29
672.74 759.30 780.69 508.98

BRAZOS RIVER NEAR RICHMOND - USGS #08 ! 14000

Winter Spring Summer Fall
743 743 743 743
885 1.170 930 760
1,630 2.030 1.450 1.150
2955 3.670 2.635 2,038

A High Flow Pulse (HFP) is initiated when flows are greater than the
10 percentile and increase by more than 50% from the previous day. or
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7)

Pulsc Flows (ac-ft)

when flows exceed the 75™ percentile. regardless of the rate of change.
A HIP is (erminated when the flow drops below (he 10" pereentile or
when (he flow decreases from onc day (o the next by less than 5%, or
when a succeeding pulse occurs. An entire HEP is also classified as a
small flood if the maximum rate exceeds the small flood threshold at the
1.5 year recurrence interval.

Permittee shall not store or divert water appropriated by this permit if
such storage or diversion would prevent meceting a scasonal schedule of
individual high flow pulses.’ Qualifying HIPs arc defined as follows:

BRAZ.OS RIVER NEAR GLEN ROSE - USGS #0809 10(0)

Hydrologic Condition Winter Spring Summer lall
Dry 23296 3.208.3 2617.2 2.211.6
Avcerage 7.325.0 14915.7 7.265.5 7.565.0
Wet 31.220.8 36,1448 33.064.5 28.682.0
Pcak Flows (cf5s) BRAZOS RIVER NEAR GLEN ROSE - USGS #08091000
Hydrologic Condition Winter Spring Summer Lall
Dry 403 466 394 347
Average 1,120 2.070 1.320 1.040
Wet 4.945 5,265 4,370 3.525
Pulse Flow BRAZOS RIVER NEAR GLLEN ROSE - USGS #08091000
Schedule
(days/# of
events)

Winter Spring Summer Fall
Hydrologic Dura  Freq Dura  Freq Dura  Freq Dura Freq
Condition
Dry 6 2 4 3 4 2 4 2
Avcrage 7 2 6 2 6 2 7 |
Wet 13 | 10 2 | 1 11 |

*Duration **Frequency

Pulse Flows (ac-tt)
Hydrologic
Condition

Dry

Average

YEGUA CREEK NLAR SOMERVILLE - USGS #081 10000

Winter Spring Summer Fall
416.6 275.7 524 59.2
1.904 1 1.225.8 239.2 3729

NOT AGREED. The language proposed by BRA appears in the Executive Director's Rule 11 Drait

Permit (BRA 23) and is clearer than the language proposed by Lxhibit ED-K. Please note, dwing the
hearing on the ments. BRA withdrew its proposed language for this paragraph because it had misiakenly
suggesied modification of the high pulse flow requirement. (Tr. 10:22 to 12:44 (Foré); Tr, 243:21 10
244.22 (Gooch)). As proposed in the Executive Director’s latest draft permit (ED-K). the provision might
be read to require BRA 10 make relcases from storage or 10 make managed releases from muliiple
reservoirs 10 meet the high pulse flow requircments, (BRA 15 - 64:11-19). Similar language 10 that above
was proposed by BRA and IPWD as part of BRA’s application. (BRA 7-1 at § 5.E.7). For this reason.
BRA proposes adoption of the language proposcd by the Executive Director in his Rule 11 Draft Permit.

(BRA 23).
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Wel 8.510.1 43313 845.2 3.367.3

Pcak Flows (cfs) YEGUA CREEK NEAR SOMERVILLE - USGS #08110000
Hydrologic Winter Spring Summer Fall
Condition
Dry 69 51 13 10
Avcrage 294 176 53 64
Wet 978 620 140 490
Pulse IFlow YEGUA CREEK NEAR SOMERVILLE - USGS #08110000
Schedule
(days/# of
events)

Winter Spring Summer Fall

Hydrologic Dura Freq Dura Freq Dura Freq  Dura Freq
Condition

Dry 5 2 5 2 4 2 5 1
Average 10 ] 8 ] 7 ] 7 2
Welt 15 1 13 1 11 I 11 1
*Puration *+Frequency
Pulse Flows (ac-11) NAVASOTA RIVER NEAR CASTERLY-USGS #08110500
Hydrologic Winter Spring Summer Fall
Condition
Dry 439.3 7483 195.9 771
Average 2.142.1 2.220.5 746.9 275.0
Wet 7.927.9 8.537.9 3,399.7 24563
Peak Flows (cfs) NAVASOTA RIVER NEAR EASTERLY — USGS #)8 110500
Hydrologic Winter Spring Summer Fall
Condition
Dry 76 124 33 B
Average 298 344 142 43
Wet 1.060 1.160 592 371
Pulse Flow NAVASOTA RIVER NEAR EASTERLY - USGS #08110500
Schedule
(days/é# of
events)
Winter Spring Summer Fall
Hydrologic Dura Freq Dura Freg Dura Freq  Dura Freq
Condition
Dry 5 2 5 3 5 2 4 2
Average 8 2 9 2 8 2 7 2
Wet 12 | 12 1 13 1 11 I
*Duration **[requency
LITTLE RIVER NEAR CAMERON - USGS #08106500
Pulse Flows (ac-ft)
Hydrologic Condition Winter Spring Summer Fall
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Dry 4.194.4 5.641.5 3.563.3 3.511.2

Average 9.633.7 16.251.6 9,088.3 9.183.5
Wet 29,4149 42,034.7 258114 20,494.2
Peak Flows (cfs) LITTLE RIVER NEAR CAMERON  USGS #08 106500
Hydrologic Condition Winter Spring Summer Fall
Dry 604 958 577 568
Average 1.600 2,545 1.875 1.630
Wet 5.190 6,405 3.665 3.723
Pulse Flow LITTLE RIVER NEAR CAMERON - USGS #081 06500
Schedule (days/#
of events)
Winter Spring Sunumer Fall

Hydrologic Dura Freq Dura  Freq Dura Freq  Dura Freg
Condition
Dry 5 ] 4 2 4 2 4 2
Average 6 | 6 2 6 1 6 l
Wet 10 1 9 1 9 1 9 ]

*Duration **Frequency

Pulse Flows (ac-f1) BRAZOS RIVER AT HIGHBANK ~ USGS #08098290

Hydrologic Condition Winter Spring Summer Fall
Dry 5.113.9 6.040.7 4.784.0 3.652.4
Average 11.647.1 14,346.9 15,135.1 11.398.8
Welt 38.514.1 38.127.3 49.810.6 394166
Peak Flows (cfs) BRAZOS RIVER AT HIGHBANK - USGS #08098290
Hydrologic Condition Winter Spring Summer Fall
Dry 1,471 1.429 1.116 714
Average 2.576 2952 2.566 2,274
Wet 5.225 6,748 7,703 5.366
Pulse Flow BRAZOS RIVER AT HIGHBANK - USGS #08098290
Schedule
(days/# of
events)
Winter Spring Sumimer Fall

Hydrologic Dura® Freq” Dura Freq Dura Freq  Dura  Freg
Condition
Dry 3 1 3 3 3 3 3 2
Average 4 ] 4 3 5 2 5 2
Wet 7 1 7 1 8 1 J 1

*Duration **Frequency

Pulse Flows (ac-ft) BRAZ(OS RIVER NEAR RICHMOND - USGS #081 14000

Hydrologic Condition Winter Spring Sunimer Fall

Dry 36.265.8 44.667.8 38,181.1 224579
Average 90,287.6 101.405.0 77.176.9 56,162.0
Wet 297,550.4 270.153.7 166,115.7  146.866.1
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Peak Flows (cfs)
Hydrologic Condition
Dry

Average

Wet

Pulsc Flow
Schedule (days/#
of events)

Hydrologic
Condition
Dry
Avcrage
Wet

*Puration

8)

9)

10)

1)

Dura"

BRAZOS RIVER NEAR RICHMOND - USGS #08114000
Winter Spring Summer
5.640
10,200
19.150

Fall
2,500
7,730

13,175

4,880
8.830
15,300

3.748
9,670
19,500

BRAZOS RIVER NEAR RICHMOND - USGS #08114000

Fall
Dura Freq

Summer
Dura [Freq

Winter
Freq

Spring
Dura TFreq

5 1 4 ! 4 1
7 I

12 ] 11 ]

~J
~J
-

|
1
16 1 13 1
**Frequency

o W

Except under Subsistence conditions, diversion or storage of water
upstream from defined measurcment points under the authority of this
permit shall be authorized during a pulse when the volume, duration,
and peak flow of the individual pulse excecds the individual pulse
criteria, or when the number of pulse cvents in that season exceeds the
pulse frequency criteria. When a Qualifying HFP is passed or provided
for at one of the six defined measurement points it may be used us credit
for meeting onc scasonal HFP frequency rcquirement.

For streamflow events that meet the requirements of Special Condition
5.E.5, Permittec may temporarily impound all flows in excess of the
instrcam flow requirement. If the streamflow event provided a
Qualifying HFP, flow may need to be passed downstream for
environmental needs, subject to seasonal requirements in Special
Condition 5.E.7 above. If it did not. then Permittee may retain the
impounded water for water supply purposes. Once the required nuinber
of HFPs is met, Permittee may divert or impound all subsequent HFPs
for use as water supply as long as instream flow requirements specified
in Special Condition 5.E.5 are mnet.

For streamflow events that meet the requirements of Special Condition
5.E.6. but do not meet the minimum requirements of a Qualifying HFP.
Permittee may impound flows in excess of instream flow requirements
and shall record the impounded volume in its accounting/delivery plan.
At such time as the cumulative volume of streamflow events exceeds
the volume of a Qualifying HFP, Permittee may release such a pulse to
the environment. Such a release will result in a credit for a Qualifying
HFP.

If the streamflow event is designated an HFP but ultimately does not
meet the minimum requirements of a Qualifying HFP. the volume
passed shall be recorded in the accounting/delivery plan. At such tine
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as the cumulative volume of such pulses exceeds the volume of a
Qualifying HFP. Permittee will be credited with onc Qualifying HI‘P
(even if the duration, pcak flow. elc. characteristics were not met).

12)  For purposcs of determining satisfaction of Qualifying HI'P criteria,
each season is accounted for independently. There is no carry-over
from scason to season, either in regard to exceeding or not mecling HFP
requirciments. In the event there are seasons where the requisite number
or volume of HFPs do not occur naturally, the Permittee is not obligated
to meet the seasonal HFP requirements. In the event that a pulse
extends across seasonal boundaries, it will be accounted in the scason in
which it ends.

13) Seasonal HFP requirements arc to be met using streamflow events with
peak flows less than the 1.5-ycar return interval: however. streamflow
events with both pecak flows that exceed the 1.5-year return interval and
satisly the requirements of a Qualifying HFP may be classificd as both
overbanking flows and an HFP.

14) Special Conditions 5.E.6 — S.E. 13 relating to High Flow Pulses are
subject to Special Condition 5.D.4. relating to the contents of the initial
application for approval of thc WMP.

15) In addition to the measurcment points and requirements specified in
Special Conditions 5.L.5 and 5.E.7 above, Permittee is prohibited from
diverting and storing water authorized by this permit upstream of the
following gages unless streamflow at the following gages meets or
exceeds the values as follows:

Gage Name Gage # 7Q2 Value
(cfs)

Brazos River near Palo Pinto 08089000 320
Aquilla Creck above Aqui!la 08093360 0.1
Brazos River ncar Aquilla 08093100 26.0
Leon River near Belton 08102500 4.7

Leon River near Gatesville 08100500 47
Lampasas River near Belton 08104100 4.8

N FFork San Gabricl River near 08104700 1.1
Georgetown

San Gabriel River at Lancport 08105700 3.6

16)

Permittee, in cooperation with TPWD and the Commission, shall
conduct Monitoring Studies to assess instream flow protection at the
water quality protection measurement points identified in S.E.15. These
Monitoring Studies shall collect baseline data on the biology. habitat.
water quality, hydrology, ecosystem health and other environmental
factors of the stream segment between the water quality protection point
and the immediate downstream measurement point. If baseline data is
sufficient to determine instream flow protection needs. and such criteria
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arc determined (o be necessary. the data shall be used to develop criteria
to replace the values in 5.E1S. If the results of the Moniloring Studics
indicate that additional study is necded, Instream Flow Studics shall be
conducted to determine appropriate instream flow protection criteria for
the water quality protection points and the results of such Instream Flow
Studics shall be used to develop criteria to replace the values in 5.E.15.
Depending upon the time of completion of the Monitoring Studies or
applicable Instrcam FFlow Studics. modification of the values in 5.E.15§
shall be approved in the initial WMP or through the amendment of an
approved WMP. As part of the study and analysis required in this
provision, Permittec shall perform and complete a Little River watershed
study (including all points identified in 5.E.15 within the Little River
watershed) prior to filing its application for approval of the initial WMP.
If Permittee does not complete the Little River watershed study prior to
filing its application for approval of the initial WMP. Permittee shall not
divert or impound water authorized by this permit from the Little River
watershed until that study is completed and results considered in an
application to amend the WMP.

17) Permittce shall consult with the U.S. Army Corps of Engineers on
federal projects to determinc whether overbanking flows can be safely
managed to maintain a sound ecological environment.

18) The requirements of these Special Conditions apply only to diversion
and storage under the authority of this permit and do not address or limit
diversion and storage of water authorized by other water rights held by
Permitice

19) These special conditions are subject (o adjustment by the Commission if
the Commission delermincs. through an expedited public review
process, that such adjustment is appropriate to achieve compliance with
applicable environmental flow standards adopted pursuant to Texas
Waler Code § 11.1471. Any adjustment shall be made in accordance
with the provisions of Texas Water Code § 11.147(e-1).

This permit is issued subject to all superior and senior water rights in the Brazos River
Basin.

Permittee agrees to be bound by the terms. conditions and provisions contained herein
and such agreeiment is a condition precedent to the granting of this permit.

All other matters requested in the application which are not specifically granted by this
permit are denied.

This permit is issued subject to the Rules of the Texas Commission on Environmental

Quality and to the right of continuing supervision of state water resources exercised by the
Commmission.
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For the Commission

ISSUED:
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January 5, 2007

The People of Texas

The Honorable Rick Perry, Governor of Texas

The Honorable David Dewhurst, Lieutenant Governor of Texas

The Honorable Tom Craddick, Speaker of the Texas House of Representatives
Members, Senate Natural Resources Committee, Texas Senate

Members, House Natural Resources Committee, Texas House of Representatives

With the participation of 16 planning groups and over 450 planning group members, the Texas
Water Development Board adopted the 2007 State Water Plan, Water for Texas 2007 that is
transmitted herewith, The Texas Water Development Board adopted this plan pursuant to Texas
Water Code, Section 16.051 on November 14, 2006.

The 2007 State Water Plan is the second plan adopted that incorporates regional water plans
developed under Texas Water Code, Section 16.053 between January 2001 and January 2005,
Volume | is an executive summary that includes statewide water resource information and the
Texas Water Development Board's legislative policy recommendations. Volume Il includes details
of the state's planning process, the 2006 Regional Water Plans, and other water resource
information. Volume I}l is a digital version of the 16 regional water plans and a database of water
planning information for each water user group in Texas that is located on the Texas Water

Development Board's Web site.

As the state continues to experience rapid growth and declining water supplies, implementation of
this state water plan is crucial to ensure public health, safety, and welfare and economic

development in the state.

Respectfully submitted,

.

E.G. Rod Pittman, Chairman
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Volume I

Teray Water Development Board

£.G. Rod Pittman, Chavirmaw, Lufkin

Jack Hunt, Vice Chairman, Houstow

Jamey E. Herring, Member, Amarillo-
williamW. M s, Member, Fort Worth
Thomay Weir Labatt III, Member, Saw Antonio-
Dario Vidal Guerra, Jr., Member, Edinburg

J. KevinwWard, Executive Administrator
William F. Mullican I11, P.G., Deputy Executive Administrator, Office of Planning

Cawolyw L. Brittin, Director, Water Resourcey Planning Divisiow

Section 16.051 of the Texay Water Code directy the Texas Water Development Boawd
to-prepare; develop, formulate; and adopt a comprehessive State Water Plaw

that the regional water plany approved: under Section 16.053.

The State Water Plaw shall provide for the orderly development, management,

and corservation of water resourcey and preparation for and response tor

drought conditions; im order that sufficient water will be av at w
reasonable cost to-ensure public health; safety, and welfare; further economic
development; and protect the agricultural and natural resowrcey of the entire State:

Javnary 2007

Document No-. GP-8-1



AL,

é’“t)“"’; TEXAS WATER RIGHTS AND WASTEWATER REUSE

" Prepared by the Reuse Committee of the
Texas Water Conservation Association

Introduction

Generally, about sixty percent (60%) of all water diverted from Texas’ rivers
and streams or groundwater pumped for municipal purposes enters the state’s
watercourses as discharges of treated effluent from wastewater treatments
plants. Once considered a threat to surface water supplies, due in part to actu-
al or perceived water quality concerns, the value of this treated efftuent is now
clearly recognized. This is evidenced by a much heightened interest in reuse
projects to meet current and future increased municipal demands. Further, the
concept of reuse is included in nearly every SB1 regional plan. Treated waste-
water effluent discharged into Texas’ rivers also helps meet downstream water
needs, including those of the environment and agriculture. These competing
interests in return flows have crystallized the need to resolve many legal issues

involving reuse.

The purpose of this white paper is to: (1) provide some basic legal background
and context concerning reuse of wastewater under current Texas law; (2) iden-
tify disputed issues with existing law in Texas that may warrant legislative clari-
fication; (3) summarize the various arguments offered on both sides of these
issues, without offering an opinion as to the merits of these arguments; (4)
and discuss potential consequences of various policy alternatives. The issues
discussed in this paper fnclude:

(1) Under current law, is the use of wastewater effluent after discharge to a
stream a use of “state water” subject to the laws of prior appropriation
or is it subject to a different regulatory scheme?

(2) Does current law allow effluent derived from different sources of water
to be treated differently for purposes of evaluating a request to reuse
this efftuent?

(3) Does current law provide for different treatment of effluent derived
from “future” and “existing” return flows, regardless of the source?

(4) Who can obtain indirect reuse rights?

(5) To what extent should protection be afforded to the environment in
reuse permitting decisions?

While this paper attempts to identify discrete issues for discussion, it must
be stressed that few of the issues identified above can be handled discretely.
Indeed, many of these issues are so intertwined that resolution of one issue
can and will impact how other issues will need to be considered and resolved.
Moreover, while the disputes over indirect reuse are often characterized as a
fight between municipalities or dischargers versus senior water rights holders
and the environment, the reality is much more complex. Ownership, geographic
distribution, sources of water supply, historical reliance on return flows in wa-
ter rights permitting, and priority of water rights within each river basin vary
greatly statewide. Thus, any decisions on the issues set forth in this paper are
certain to result in different impacts, “winners,” and “losers,” depending on
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the specific facts of each basin and the interests involved. The question is often
not whether reuse will occur, but by whom. The ability to engage in indirect or
direct reuse translates directly to an ability by some water providers to delay
development of additional water supplies while at the same time forcing others
to look for alternative water supplies sooner rather than later when the avail-
ability of return flows for their use is diminished.

Background - The difference between direct
and indirect reuse

Direct reuse

Direct reuse is the use of wastewater effluent that involves delivery of effluent
via pipelines, storage tanks and other necessary infrastructure directly from
the wastewater treatment plant to others before discharging the effluent into
a watercourse.’

In Texas today, it is undisputed that a surface water right holder may directly
reuse and fully consume effluent, subject only to the limitations contained
in the underlying water right from which the effluent was derived.? Where
contracts or other laws have clearly transferred ownership of that effluent to
another, such as the wastewater treatment provider, the direct reuse rights may
lie with the owner of the effluent. This approach is generally consistent with a
water right holder’s right to fully consume the water granted under its water
right, subject only to the limitations expressed within the “four corners” of the
water right. This approach is also generally consistent with how wastewater
treatment providers operate today. Owners of wastewater treatment plants
generally have a wastewater discharge (TPDES) permit from the state that al-
lows them to discharge treated effluent to a watercourse. TPDES permits are
not viewed as imposing a “duty” or obligation on the wastewater treatment
plant owners/operator to continue to discharge effluent at a particular loca-
tion or in a particular quantity. Rather, these permits restrict the circumstances
under which any discharge may occur, if at all.

Obtaining authorization for direct reuse under today’s regulatory scheme is
fairly streamlined. Typically, only certain water quality authorizations must be
obtained from TCEQ to do this kind of reuse.? A water right holder may directly
reuse the unconsumed water in a relatively unfettered manner so long as the
reuse is accomplished for the purposes and in the location of use provided in the
underlying water right from which the effluent is derived. Although the direct
reuse of effluent reduces the amount of flow in the watercourse that is avail-
able downstream for use by other water rights holders and the environment,
additional water rights authorizations are typically not required and thus, these
impacts to other water rights and the environment are not addressed.

Some owners of wastewater treatment plants have relied on existing law and
invested considerable funds in implementing and planning for expanded direct
reuse projects. In some cases, wastewater treatment operators are required or
have chosen to operate under a “no discharge” permit, which requires them to
directly reuse all of the effluent. In most instances, however, direct reuse proj-

! See 30 Tex. Aown Cooe § 297.1(44),
2 Tex. Warer Coot § 11.046(c).
3 See Tex. Aown. Cooe ch. 210.



ects are relatively small in scale. Moreover, there remain practical, technical,
political, and fiscal limitations on the ability to implement large direct reuse
projects. Human consumption of treated wastewater effluent has yet to gain
widespread social acceptance in Texas. The use of treated wastewater for land-
scape irrigation in areas of heavier human use (e.g. parks and school grounds)
has been met with resistance in some areas even though the effluent must be
treated to a high standard. Thus, in some cases, high quality potable water is
still used for some purposes even though treated effluent could be used under
today’s rules. This limited implementation of direct reuse projects means that
the availability of return flows to meet downstream needs has not yet been
significantly impacted. However, it is believed that. as treatment technology
advances and treatment costs decrease, and as water becomes more scarce
and the cost of developing and delivering new supplies increases, direct reuse
of treated effluent (even for human consumption) will become more attractive
and feasible over time.

Indirect Reuse

Treated wastewater that is not directly reused and is instead discharged to a
watercourse is “return flow." The subsequent downstream diversion and use of
wastewater return flows is commonly referred to as “indirect reuse.” Indirect
reuse substitutes transportation via a state watercourse for the pipeline, and
accompanying capital cost, associated with traditional direct reuse projects.
The ability to use the stream as the “pipeline” may also provide the added
benefit of reducing costs of treating the diverted water, as the mixing and trans-
portation process in the watercourse actually provides additional natural treat-
ment. Like direct reuse, indirect reuse ultimately reduces the amotunt of flow
in the watercourse that is available for use by other water rights holders and
the environment. This effect, of course, is most evident downstream of the
point where the indirect reuse occurs. Upstream of the indirect reuse point,
the return flows continue to provide some instream flow benefit. In contrast to
the clear authority to engage in direct reuse without water rights permitting
implications, the ability to engage in indirect reuse is less clear. There are cur-
rently pending before TCEQ a large number of water rights applications seeking
indirect reuse authorization, nearly all of which have been protested. In some
cases, these permits applications derive from projects contained in regional
water plans. Many of the issues posed in those protests are more fully discussed
in the following Issues section of this paper.

ISSUES DISCUSSION

(1) Under current law, is the use of wastewater effluent after discharge to
a stream “state water"” subject to the laws of prior appropriation or is it
subject to a different regulatory scheme?

With regard to surface waters, Texas generally follows the prior appropriation
doctrine to authorize use of this state water. Under this principal, available
water is permitted for use on a “first in time, first in right” basis. Except in
very limited circumstances, a permit is required to use state water. One aim of
this permitting process is to ensure that available water supplies are not over-

4 30 Tex. Aoww. Cooe § 297.1(43).



committed. Indeed, an application for a new appropriation may only be grant-
ed upon a finding that: (a) the application meets the statutory requirements,
(b) water is available, and (c) the proposed appropriation is for a benefi-
cial purpose, does not impair existing water rights, is not detrimental to the
public welfare, is consistent with the state and regional water plans, addresses
water conservation concerns, and includes proper consideration of environ-
mental needs.®

One of the most basic disputes in the fight over indirect reuse is whether waste-
water return flows are subject to this or some other regulatory scheme. As
discussed below, the source of this dispute is rooted in language contained in
two statutes, both of which were modified in 1997 by Senate Bill 1: Water Code
§ 11.046 and Water Code § 11.042,

Bed and Banks Authorization of Reuse

Those who advocate that wastewater return flows are not subject to the per-
mitting requirements that apply to new appropriations focus on Texas Water
Code § 11.042¢ - the “Bed and Banks” statute. These applicants argue that
section 11.042 changed preexisting law to provide an independent basis for
granting indirect reuse authorizations outside the established prior appropria-
tions permitting scheme,

Section 11.042 contemplates the issuance of permits for the delivery of cer-
tain waters down the bed and banks of a watercourse under three separate
circumstances. Subsection (a) provides the statutory guidelines for delivery of
stored waters from reservoirs using the bed and banks of a watercourse and is
not at issue here. Subsection (b) provides a statutory basis for delivery of ef-
fluent derived from groundwater, and is discussed more fully under Issue (2) in
this paper. Many argue that subsection (c) provides the basis for indirect reuse
authorizations of surface-water derived efftuent. It states:

Except as otherwise provided in Subsection (a) of this section, a person
who wishes to convey and subsequently divert water in a watercourse
or stream must obtain the prior approval of the commission through a
bed and banks authorization. The authorization shall allow to be di-
verted only the amount of water put into a watercourse or stream, less
carriage losses and subject to any special conditions that may address
the impact of the discharge, conveyance, and diversion on existing per-
mits, certified filings, or certificates of adjudication, instream uses, and
freshwater inflows to bays and estuaries. Water discharged into a wa-
tercourse or stream under this chapter shall not cause a degradation
of water quality to the extent that the stream segment'’s classification
would be lowered. . ..

Many applicants for indirect reuse authorization argue that “water” in section
11.042(c) includes all types of water (including surface-water derived effluent)
except those specifically addressed in other sections of section 11.042 and that
section 11.042(c) removes indirect reuse from the process for permitting new
appropriations. They further argue that no priority date should attach to indi-
rect reuse, or that, if a priority date must be assigned, it should be the same
priority date that is associated with the underlying water right from which

5 See Tex. Warer Cooe Anw. § 11.134(b).
6 See also 30 Tex. Aown. Cooe § 297.16.



the return flows derive. Applicants also argue that the protections embedded
in section 11.042(c) are sufficient to protect the environment and all existing
water rights holders. Others argue that section 11.042(c) actually represents a
limitation on one’s private property right to reuse effluent that did not previ-
ously exist.

Further, because a water right holder is entitled to consumptively use or di-
rectly reuse 100% of the water granted under an appropriative right (unless
otherwise expressly limited in the permit”), and because all requests for new
appropriations in recent years have been evaluated assuming that the waters
under these existing rights will be fully consumed (i.e. there will be no retum
flows), many argue that a bed and banks permit is the proper mechanism for
granting legal rights to indirect reuse of effluent.

Indirect Reuse Permits As New Appropriations

Those arguing that any legal claim to wastewater return flows must be sought
through the ordinary water rights permitting process largely rely on preexist-
ing law and Water Code § 11.046. This statute, which also provides the clear
authority for direct reuse, provides in pertinent part that:

Once water has been diverted under a [water right] and then
returned to a watercourse or stream ... it is considered surplus
water® and therefore subject to reservation for instream
uses or beneficial inflows or to appropriation by others unless
expressly provided otherwise in the permit, certified filing, or
certificate of adjudication.

Supporters of this position argue that this language codifies the common law,
which held that an appropriator had no claim to water that had escaped his
land, particularly once it drained into a natural watercourse.? They argue that
wastewater return flows are “considered surplus water” under section 11.046(c)
and thus should be treated as available for use by other downstream water
rights holders or subject to permitting only as a new appropriation.

Since section 11.042(c) uses the term “water” and not “effluent” or “return
flows,” some offer that this section applies to other sources of water proposed
to be transferred through state watercourses, such as groundwater or imported
surface water (often referred to as “developed water”). This interpretation,
they contend, gives meaning to the term “water” used in section 11.042(c)
without the apparent conflict between this section and the provisions of section
11.046(c), and without requiring a dual permitting requirement to secure a new
appropriation under section 11.046(c) and a bed and banks authorization under
section 11.042(c).

7 See Tex. Warer Cone Ann. § 11.046.
8 See Tex. Warer Cone § 11.002(10); 30 Tex. Aomn. Cope § 297.1(53).

*In City of San Marcos v. Texas Comm’n on Envt'l Quality, 128 S.W.3d 264 (Tex. App. Austin
2004, pet. denied), the court ruled that, prior to Senate Biil 1 amendments to the Water Code,
no common law right existing by which a city might claim ownership of its wastewater effluent
following its discharge into a state watercourse. Instead, a new appropriation was required. See
also Wews A, Hurcrns, Te Texas Law oF Water Riguvs 155 (1961). See also Ronald A. Kaiser, Texas
Water Marketing in the Next Millennium: A Conceptual and Legal Analysls, 27 Tex. Tech L. Rev.
181 (1996); South Texas Water Co. v. Bieri, 247 5.W.2d 268, 272-73 (Tex. Civ. App. - Galveston
1952, writ ref’d n.r.e.).



Consequences of Different Approaches to Permitting Indirect Reuse

The implications of how indirect reuse of surface water-derived effluent is per-
mitted, if at all, could have enormous implications with regard to who might
ultimately obtain such rights, the value of those rights for providing a quantifi-
able, reliable water supply that can be appropriately protected from use by
others, and how potential impacts on other water users and the environment
might be addressed. As mentioned earlier, this choice is not always between
cities and river authorities or upstream and downstream interests. If anything,
the choice may best be characterized as one between: (1) entities seeking to
increase their legally available water supply beyond that which they currently
hold by contract or water right in a manner that, in many cases, may be more
cost-effective or politically acceptable (or both) than a new water supply con-
tract, reservoir project, or costly pipeline, and (2) existing water rights holders
or environmental interests who have relied upon or wish to preserve future
availability of return flows to meet their own needs, environmental flow needs,
or the needs of downstream senior rights who would otherwise make calls up-
stream to junior rights for the passage of inflows.

Some of the more specific consequences of a “bed and banks” approach to indi-
rect reuse of surface water-based effluent under section 11.042 include:

(1) Protections afforded existing water rights and environmental needs may
be less than that statutorily required for a new appropriation. For exam-
ple, assignment of no priority date or a priority date of the underlying
water right renders off-limits those return flows from claims by existing
water rights that may have relied on the availability of those return
flows to improve reliability of their rights.

(2) Use of section 11.042 as an indirect reuse authorization mechanism
would require development of a detailed accounting system to track
discharges and diversions of return flows that fall outside the priority
system of allocating waters in a watercourse;

(3) Removing return flows from the available “pool” of water available to
satisfy determined environmental needs, if any, could result in an in-
ability to meet any such needs, cause the burden to be borne by other
water rights holders, or increase the cost of meeting any such needs.

{4) Indirect reuse could significantly extend the water supply available to
the entity receiving the authorization.

(5) The State retains some right to evaluate and address the impact of in-
direct reuse on the environment and other water rights. (The extent of
this right is the subject of other issues discussed in this paper.)

By comparison, the types of specific consequences that some suggest result if
indirect reuse is treated as a new appropriation under section 11.046 include:

(1) In many basins, the water in the watercourses, even after including
return flows, can be fully allocated to existing water rights (at least up
to the reliability standard required to permit such use). In these and
other cases, determined environmental water needs of the stream or
bay systems may exceed the amount of water remaining for appropria-
tion. New permits for indirect reuse could probably not be issued in
these basins.



(2) Even if water is found to be available, the water right will receive a ju-
nior priority date. Under the “first in time, first in right” approach, this
means that these water rights are more likely to be reduced or cut off
in times of severe drought.

(3) Increased development of direct reuse projects is likely to occur if other
water supply strategies cannot be identified.

(2) Does current law allow effluent derived from different sources of water
to be treated differently for purposes of evaluating a request to reuse
this effluent?

Groundwater-based effluent

Section 11.042(b), also enacted in 1997, provides a separate mechanism for
addressing the indirect reuse of effluent derived from groundwater. Specifically,
section 11.042(b) reads:

A person who wishes to discharge and then subsequently divert
and reuse the person’s existing return flows derived from
privately owned groundwater must obtain prior authorization
from the commission for the diversion and the reuse of these
return flows. The authorization may allow for the diversion and
reuse by the discharger of existing return flows, less carriage
losses, and shall be subject to special conditions if necessary to
protect an existing water right that was granted based on the
use or availability of these return flows. Special conditions may
also be provided to help maintain instream uses and freshwater
inflows to bays and estuaries. A person wishing to divert and
reuse future increases of return flows derived from privately
owned groundwater must obtain authorization to reuse increases
in return flows before the increase.["]

Effluent derived from Imported or Stored Waters

While section 11.042(b) singles out groundwater-derived effluent for specific
regulatory treatment, section 11.042(c) does not identify the source(s) of the
“water” to which it refers, thereby leaving open for argument the issue of
whether or how effluent derived from other water supplies is to be treated, if
at all, under section 11.042(c).

Because imported waters from another basin, and the effluent derived from
them, are sources of supply that would not have ordinarily been available to
meet downstream environmental needs or those of downstream water rights
holders in the receiving basin, some argue different and perhaps less onerous
treatment is appropriate, especially in light of already existing barriers to in-
terbasin transfers.

A few have also argued that effluent derived from waters that are first stored
in an in-basin reservoir are waters that would not have been available to the
environment or downstream water rights but for the initial efforts of the entity

' This language essentlaliy tracks the decision by Texas Naturai Resource Conservation Commission
{TNRCC) (predecessor to the TCEQ) in the City of San Marcos case, in which the City of San Marcos
sought a bed and banks authorization to convey groundwater-derived effluent for subsequent
diversion and use downstream under the statutes that existed prior to the adoption of S8 1 and
section 11.042(c).



that constructed the reservoir to capture and store the source water. Others
suggest that there is no difference between reuse of effluent derived from in-
basin surface water previously stored in a reservoir and effluent derived from
in-basin surface water diverted under a run-of-river permit.

As discussed above under issue (1), many generally recognize there may be a
valid basis for distinguishing between supplies that are derived in-basin versus
out-of-basin supplies or groundwater. This may be particularly appropriate for
new or increased levels of return flows from these water supplies, where no ex-
isting water right holder or the environment has come to rely upon those return
flows. Indeed, because imported waters are required to go through a rigorous
interbasin transfer permitting process that in part addresses impacts to envi-
ronmental flows and senior rights in the basin of origin, it is arguably already
burdened by significant restrictions. Many argue that imposing additional re-
quirements to meet environmental needs in the receiving basin on top of these
other requirements represent a punitive requirement on interbasin transfers
that have been identified as necessary to meet growing water supply needs.

(3) Does current law provide for different treatment of effluent derived
from “future” and “existing” or “historical” return flows, regardless of

the source?

While the terms “existing return flows” and “future increases in return flows”
are terms that are only contained within the statute that deals with groundwa-
ter-based return flows (section 11.042(b)), both the nature of the distinction to
be made with regard to groundwater-based return flows and whether any such
a distinction can or should be made by regulators when other sources of sup-
ply are involved continues to foster considerable debate. Confusion seems to
arise around the use of the terms “existing” and “future” return flows, which
contributes to the debate. The term “historical” is used by many as synonymous
with “existing” return flows. Some use the term “historical” or “existing” re-
turn flows to mean only those return flows that have been actually discharged,
whereas others use the term to include return flows that derive from existing
water rights whether or not they have ever actually been discharged. Similarly,
to some, the term “future” return flows means return flows that have never
actually been discharged regardless of whether the return flows derive from an
existing permitted in-basin or imported surface water supply or groundwater.
Lastly, others use this term to refer only to return flows that derive from water
supply sources that have yet to be permitted or, in the case of groundwater,
developed.

Regardless of the terminology, the issue comes down to whether increases in ac-
tual discharges of return flows above current or historical levels is “new” water
to the system that could or should be treated as outside the prior appropriation
system. The argument in support of this approach is that no water right holder
or the environment has ever relied on the actual presence of return flows to
satisfy their day-to-day needs. Others dispute this contention, arguing that such
assumptions have underlain significant investments in the purchase of water
rights, execution of contracts, and construction of infrastructure. Moreover,
some argue that past water rights permitting decisions have included express or
implicit assumptions about future increases of return flows derived from exist-
ing water rights and that this type of reliance on predicted return flow levels
should be respected. It is important to recognize that definitive proof of these
kinds of assumptions is often elusive. While those assumptions, if any, have only
occasionally been stated expressly in agency orders, permits, or other contem-
poraneous documents, in many (if not most) other instances, any such assump-



tions may have been included in the evaluation of the water right or contract
requirements in accordance with the common practices of the experts at that
time and may not be fully documented, if at all. In some cases, certain exist-
ing water rights holders have undoubtedly enjoyed an increase in the reliability
of their water rights due to the presence of return flows, but clear reliance on
the presence of these return flows in the permitting process is often difficult
to document. If past permitting reliance is to be honored, defining the appro-
priate level of proof and the assignment of the burden of proof on this issue
is something the Legislature may want to address. These concerns seem to be
present not only where in-basin return flows are at issue, but also in situations
where the discharge of effluent derived from either groundwater or imported
surface water has already occurred for some time and is projected to increase

over time.
(4) Who can obtain indirect reuse rights?

Disputes also arise over whether existing law allows TCEQ to give preference to
particular types of applicants for indirect reuse authorizations. Some have sug-
gested that holding the underlying water right should provide some preference
under current law, whereas others have argued that ownership of the waste-
water treatment plant confers a preference under current law. Others have
argued that current law does not necessarily establish any preference but that
good policy would support giving preference to the water right holder or the
discharger, but not third parties with no identifiable ownership interest in the
wastewater or underlying water right. As set forth below, the approach may de-
pend on the statute under which indirect reuse applications are considered. As
such, clarification of the Legislature’s intent on this issue may be necessary.

If surface-water derived return flows are treated as “surplus water” under sec-
tion 11.046(c), available for appropriation by “others,” then it appears fairly
clear that anyone may file such an application, regardless whether the appli-
cant has any ownership interest in the facilities that are discharging the efflu-
ent or whether the applicant has an ownership interest in the underlying water
right or contract for the water supply from which the effluent was derived. In
that instance, TCEQ would presumably evaluate competing applications for the
same water based on the type of use and merit of each application.

Subsection 11.042(c), which some argue provides the sole basis for allowing
the indirect reuse of surface-water derived return flows, refers to granting a
“person” the right to “convey and subsequently divert water,” without regard
to whether the “person” also needs to be the discharger of the water, the
owner of the underlying surface water right from which the retum flows are de-
rived, or a person with a contract to either purchase the return flows from the
discharger or the underlying surface water from which the effluent is derived.
Indeed, some have suggested that any person or entity can seek a right under
section 11.042(c) even if no contractual or ownership interest with respect to
the return flows or underlying water supply exists.

Section 11.042(b), which addresses indirect reuse of groundwater-based ef-
fluent, allows that “a person who wishes to discharge and then subsequently
reuse the person’s existing return flows...” to obtain a permit. This suggests
that only the discharger of the return flows may obtain such authorization. By
contrast, with regard to future increases in return flows derived from ground-
water-based effluent, the same subsection (11.042(b)) provides only that “a
person who wishes to divert and reuse” these return flows needs a permit, per-
haps suggesting that the same person seeking the permit need not also be the
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discharger, since the same phrase “discharge and...reuse” is not used. As with
section 11.042(c), some point to this different terminology for future increases
in return flows to contend that any person can obtain indirect reuse rights to
future groundwater-derived return flows even if no contractual or ownership
interest with respect to the return flows or underlying groundwater exists.

(5) To what extent should protections be afforded to the environment in
reuse permitting decisions?

The benefits that return flows may offer in supplying water to help meet en-
vironmental needs in many river basins is undisputed. The ongoing debate of
how best to provide water to meet environmental needs of our rivers and bay
systems has been further highlighted as the potential and need for the full use,
and reuse, of water rights increases over time, Regardless of the permitting
approach used - whether through a new appropriation or a bed and banks au-
thorization, or both - the effect of reuse on the environment is a significant is-
sue. Indeed, these approaches generally allow TCEQ to consider environmental
flow needs in their assessment of the proposed reuse and include appropriately
protective conditions. The question then is the level of protection that is appro-
priate where reuse is concerned. One factor to consider in incorporating appro-
priate limitations in any reuse authorization may be the extent to which return
flows are or may be relied upon to meet identified environmental flow needs
when considered along with the responsibility of other water rights holders in
the basin to provide for environmental flows. Actual discharges of effluent and
past assumptions with respect to expected increases in return flows over time,
if any, may be relevant. Additionally, the extent to which artificially created
environments made possible by historical return flows should be protected,
should be considered. Prior to the growth of cities and their resulting wastewa-
ter discharges, many streams in Texas, including some that were not considered
perennial streams, had historical low flows well betow current low flows. Fully
protecting these artificial baseflows by limiting the amount of return flows that
can be reused may not be prudent in light of the state’s needs for additional
water supplies. On the other hand, if an environment has been created, even
through artificial means, the counterargument that many perennial streams in
the state have been dammed up and diverted in a manner that did not take into
account water for environmental flows suggests that some trade-off is appropri-
ate. Future return flows that have not been relied upon to meet environmental
needs may warrant different treatment.



