
August 20, 2015 

Via Electronic Filing Submission 

Tucker Royall, General Counsel 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, Texas 78711 -3087 

Re: SOAH Docket No. 582-10-4184; TCEQ Docket No. 2005-1490-WR; Concerning 
the Application by the Brazos River Authority for Water Use Permit No. 5851 and 
Related Filings. 

Dear Mr. Royall: 

Please find attached a copy of the Brazos River Authority's Exceptions to the Proposal 
for Decision on Remand in connection with the above-referenced matter. Copies of this 
document have been served on all parties and on the Administrative Law Judges. 

Please do not hesitate to contact me should you have any questions. 

SMM/dem 
Enclosure 

cc: Service List (via e-mail) 

Sincerely, 

Susan M. Maxwell 

3711 s. MoPac Expressway, Building One, Suite 300, Austin, TX 78746 1 Phone: 512-472-8021 1 Fax: 512-320-5638 1 www.bickerstaff.com 
Austin EI Paso Houston Rio Grande Valley 
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ON 

ENVIRONMENTAL QUALITY 

BRAZOS RIVER AUTHORITY'S EXCEPTIONS TO THE 
PROPOSAL FOR DECISION ON REMAND 

Applicant, Brazos River Authority (BRA), compliments the Administrative Law Judges 

(ALJ s) on a job well done. As noted by the ALJ s, BRA's System Operation Permit application 

is probably the most complex water right application ever dealt with by the agency. With the 

limited exceptions set forth below and some proposed editorial changes set out in Attachment A, 

BRA believes that the AUs' Proposal for Decision on Remand (PFDR) has done an excellent 

job of dealing with it. 

Exception No.1: BRA excepts to the 14% reduction in the amounts of appropriation 
(Findings of Fact Nos. 69, 70, and 176.b., Ordering Provision 1.b.). 

The ALJ s conclude that actual reservoir storage capacity should have been accounted for 

in the Water Availability Model (W AM) used for the System Operation Permit, and rely on 

Dow's incomplete analysis to estimate that the authorized maximum annual appropriation under 

each of the four demand scenarios would have been reduced by 14% if this had been done. 

(PFDR at 53-66 and 264-265). 

BRA agrees with the ALJ s that it is necessary to consider the impact of reductions in 

available storage capacity due to sedimentation on the water supply available under the System 

Operation Permit. In fact, BRA plans to take this into account in determining how much water it 

will make available for long-term firm supply contracts. (See, e.g., Tr. 4041:21-4042:8; 4075:6-



24 (Brunett)). However, BRA disagrees with the way that the ADs propose to take this into 

account. In BRA's opinion, a 14% reduction in the permit's maximum annual appropriation is 

not appropriate for several reasons. 

First, as addressed more fully in BRA's Initial Post-Hearing Brief and BRA's Post

Hearing Reply Brief, BRA believes that the ALJs have erred by not following the express 

guidance provided by the Commissioners on this issue. (See Brazos River Authority's Initial 

Post-Hearing Brief at pp. 18-19; Brazos River Authority's Post-Hearing Reply Brief at pp. 23-

25; BRA 130 - 8:1 to 9:19 (transcript of Jan. 25, 2012 TCEQ Agenda)). 

Second, reduction of the permit's maximum annual authorized appropriation on the basis 

of Dr. Brandes' analysis is an inappropriate "apples to oranges" comparison. Dr. Brandes 

testified that Demand Level C's maximum annual appropriation of 516,955 af/yr should be 

reduced by 73,102 af/yr (Dow 57 at 8; PFDR at 65). However, the 73,102 af/yr value reflects the 

reduction in firm supply computed by Dr. Brandes, not a maximum annual use or appropriation 

amount. (See Dow 57 at 6-7; Dow 59). The firm annual supply under a given demand scenario 

is very different from the maximum annual appropriation under that scenario, which occurs only 

during a single year of the WAM's simulation. For example, under Demand Level C the 

maximum annual appropriation is 516,955 af/yr, while the firm supply is 329,109 af/yr. (BRA 

126; BRA 124). If Dr. Brandes performed the modeling to determine reduction in the maximum 

annual appropriation under Demand Level C, it was not introduced in the hearing. 

Third, the modeling runs that would be needed to document the 14% reduction are not in 

evidence and have not yet even been developed. Dr. Brandes' version of the System Operation 

W AM adjusted storage capacity for only one reservoir, Possum Kingdom, and was run for only 
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two of twelve scenarios. (Dow 57 at 6-7). The impact on other reservoirs and the BRA system 

as a whole are extrapolations from those two runs. 

BRA does not disagree that reduction in available storage capacity needs to be taken into 

account. This information is incorporated into the WMP Accounting Plan and will be utilized on 

a daily operational basis. However, the modeling and analysis has not been done to support the 

approach recommended by the AU s. BRA believes that the approach recommended by the 

Executive Director (ED), and generally concurred in by BRA, is a better way to address the 

issue. The ED recommended addition of a special condition to the permit providing: 

In the first reconsideration or major amendment of the WMP after issuance of the 
permit, Permittee shall demonstrate that it has additional sources of supply 
sufficient to offset any reduction in its system reservoirs due to sedimentation or 
shall, at a minimum, provide evidence demonstrating the Permittee has worked 
diligently and continuously to develop such alternate sources of supply. Should 
Permittee fail to either demonstrate that such supplies are available or that it has 
pursued diligent development of those supplies, the amount of water authorized 
for appropriation under this permit may be reduced. 

(See ED ROIA 4: 15-5:3 (Alexander». If there is concern about the uncertainty interjected by the 

word "may," the term "shall" could be substituted. This provision would allow modeling to 

accurately determine the amount of reduction in maximum annual appropriation under each 

demand level. 

Although the ALJs correctly note that BRA has no plans to reclaim lost storage capacity 

by removing sediment from Possum Kingdom Reservoir (PFDR at 54), other realistic projects 

are available to potentially replace storage capacity lost to sedimentation, e.g., reallocation of 

storage capacity in Lake Whitney from hydroelectric generation to water supply or raising the 

level of the conservation pool. (Tr. 4106:22-4107:13; 4104:6-22 (Brunett». 

For these reasons BRA submits that the special condition proposed by the ED to address 

the reduction of storage capacity is preferable to the 14% reduction recommended by the PFDR. 
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Specifically, BRA excepts to Findings of Fact Nos. 69, 70, and 176.b and to Ordering Provision 

l.b. 

Exception No.2: BRA excepts to some of the PFDR's proposed modifications of the Drought 
Study provision (Findings of Fact Nos. 82 and 176./., Ordering Provision 1./.). 

The ALJ s propose modification of the provision requiring a detailed study of the impact 

of the recently ended drought by: (1) moving it from the WMP into the permit; (2) running the 

nine-month study period from the date of permit issuance; and (3) requiring reduction in the 

amount of water appropriated by the permit if the study indicates that the amount of water 

available for appropriation has decreased as a result of the drought. (PFDR at 65-66). BRA has 

no objection to the first two components of the ADs' recommendation. 

In BRA's opinion, however, the third component of the recommended modifications is 

unworkable. The nine-month study will examine whether the available water supply from the 

System Operation Permit has been reduced as a result of the drought, but it will not be an actual 

extension of the WAM for the Brazos River basin to encompass the record of the recent drought. 

(Tr. 3145:11-3146:9 and Tr. 3879:4-3880:14 (Gooch); Tr. 3955:6-13 (Alexander)). 

Considerably more time, as well as peer review and public comment, would be required to 

actually extend the Brazos WAM from 1997 to 2015. BRA's nine-month study will provide a 

good indication whether the available supply under the System Operation Permit has been 

reduced and the relative magnitude of the reduction, if any, but it will not provide the modeling 

necessary to determine the specific amount of reduction. For that, naturalized flows must be 

developed for the entire basin and the W AM extended.! BRA's study should indicate whether 

extension of the Brazos W AM is needed, but will not itself accomplish that actual extension. 

1 BRA's study is anticipated to make many, but not all, of the adjustments required to develop naturalized 
flows for the period of the drought. It will likely be conservative and show a greater impact on water 
available for appropriation than would be anticipated from complete development of naturalized flows 
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BRA proposes that the final sentence of the PFDR's proposed special condition S.C.7 be 

modified to read as follows: 

If the report concludes that the recently-ended drought decreases the amount of 
water available for appropriation under this permit, then the amount of that 
reduction shall be determined and the appropriation amounts specified in 
Paragraph 1.A. of this permit shall be correspondingly reduced. 

This would still require that reductions in the permit's appropriation be made if the water 

available for appropriation has been reduced, but would allow for extension of the Brazos W AM 

to accurately determine the amount of reduction. 

For these reasons BRA specifically excepts to Findings of Fact Nos. 82 and 176.f and to 

Ordering Provision 1.f. 

CONCLUSION 

BRA urges the Commission to affirm the PFDR, with the two modifications described 

above to address the unsupported 14% reduction of amounts of appropriation, and BRA's 

Drought Study.2 

Respectfully submitted, 

Douglas G. Caroom 
State Bar No. 03832700 
dcaroom@bickerstaff.com 

Susan M. Maxwell 
State Bar No. 24026869 
smax well @bickerstaff.com 

Emily W. Rogers 
State Bar No. 24002863 
erogers@bickerstaff.com 

and extension of the W AM. BRA would not object to use of results of its nine-month study on an interim 
basis until the Brazos W AM is extended. 
2 Attached hereto as Attachment A are BRA's suggested editorial changes to the PFDR and proposed 
Order, respectively. 
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BICKERSTAFF HEATH DELGADO ACOSTA LLP 
3711 S. MoPac Expressway 
Building One, Suite 300 
Austin, Texas 78746 
Telephone: (512) 472-8021 
Facsimile: (512) 320-5638 

BY: 
Douglas G. Caroom ~ 

Attorneys for Brazos River Authority 
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Attachment A 

Proposed Revisions to the PFDR Analysis 

BRA proposes to make the following corrections in the text of the PFD on Remand's 
analysis: 

1. Page 32 - In the second full paragraph, first sentence, BRA believes that the 
reference should be to BRA's request to appropriate 516,955 (not 516,499) acre
feet per year; BRA believes that same number (516,499 af/yr) is also referenced 
in error, twice, in the second full paragraph of Page 255. 

2. Page 61 - In the last sentence of the first full paragraph (preceding the quote), the 
attribution should be "As explained by Dow," (not BRA). 

3. Page 176 - In the last sentence of the third paragraph, BRA believes the intended 
reference is to the March 1, 2012 priority date (not the effective date) of the SB3 
Rules. 

4. Page 214 - In the second sentence of the first full paragraph, the reference should 
be to what "NWF and FBR [not BRA] seem to believe." 

5. Page 225 - In the last sentence of the first full paragraph, it appears that the 
intended statutory reference is to § 11.042( c) (not § 11.046( c)). 

6. Page 228 - In the last sentence of the first full paragraph, BRA believes the 
intended statement is that" ... BRA must obtain a permit amendment authorizing 
indirect reuse" (not direct reuse). 

7. Page 272 - In the first sentence of the third paragraph, the reference should be to 
"Dow, LGC, NWF, and FBR" (not BRA). 

8. At Pages 266-67, the ALJs recommend that BRA's requested downward revision 
of the Allens Creek term authorization amount, from 202,650 af/yr to 202,000 
af/yr, be made in Permit No. 5851, acknowledging that the higher number had 
clearly been based on an error. Accordingly, BRA suggests that this corrected 
number be substituted globally throughout all references in the PFDR and 
accompanying Order, including the following additional ones that BRA has 
identified: 

• Page 8, in the third unnumbered bullet point; 
• Page 253, in the second sentence of the first full paragraph; and 
• Page 255, twice in the second full paragraph. 



Proposed Revisions to the PFDR Order 

BRA proposes to make the following editorial changes to the proposed form of Order 
included as part of the PFD on Remand: 

1. Finding of Fact No. 43 - BRA proposes adding "2011" before the reference to 
"Region G" in the second sentence, for consistency and clarity. 

2. Finding of Fact No. 76 - BRA suggests deleting "Reservoir" at the end of the 
sentence so that it says "Possum Kingdom Lake." 

3. Finding of Fact No. 177 and Ordering Provision No.2 - BRA requests that the 
phrase "and other attachments" be deleted from the sentence. It is not clear what 
is meant by "and other attachments." The WMP, the WMP Technical Report and 
related appendices are the only documents that were a part of BRA Exhibit 113. 

4. Finding of Fact No. 177.b. and Ordering Provision No. 2.b. - BRA suggests 
adding "of the WMP" after the page reference in the introductory sentence to 
make it clear which document must be amended. 

5. Finding of Fact No. 177.b. and Ordering Provision No. 2.b. - BRA believes the 
first sentence should say "within a reach" rather than "with a reach." 

6. Finding of Fact No. 184 - BRA suggests that the last word of the sentence be 
changed to "witnesses" rather than "witness." 

7. Conclusion of Law No. 12 - BRA notes that the TCEQ rule reference should be 
corrected to be "295.7." 
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CERTIFICATE OF SERVICE 

I hereby certify by my signature below that on the 20th day of August, 2015, a true and 
correct copy of the above and foregoing BRA's Exceptions to the PFD on Remand was 
forwarded via email or First Class Mail to the parties on the attached Service List. 

-
Susan M. Maxwell 



SERVICE LIST 
BRAZOS RIVER AUTHORITY APPLICATION NO. 5851 

TCEQ DOCKET NO. 2005-1490-WR 
SOAH DOCKET NO. 582-10-4184 

FOR THE CHIEF CLERK: 

(via e-filing) 
Bridget Bohac 
Office of the Chief Clerk, MC 105 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, TX 78711-3087 
512-239-3300 
512-239-3311 (fax) 

FOR THE ADMINISTRATIVE LAW JUDGES: 

(served via SOAR e-filing) 
William G. Newchurch 
Hunter Burkhalter 
State Office of Administrative Hearings 
300 W. 15th St., Suite 502 
Austin, TX 78701 
512-475-4993 
512-322-2061 (fax) 

FOR THE EXECUTIVE DIRECTOR: 

Robin Smith, Staff Attorney 
Ruth Ann Takeda 
Texas Commission on Environmental Quality 
Environmental Law Division, MC-173 
PO Box 13087 
Austin, TX 78711-3087 
512-239-0463 
512-239-3434 (fax) 
rsmith@tceq.state.tx.us 
ruth.takeda@tceq.texas.gov 

FOR PUBLIC INTEREST COUNSEL: 

Eli Martinez, Attorney 
Texas Commission on Environmental Quality 
Public Interest Counsel, MC-I03 
P.O. Box 13087 
Austin, TX 78711-3087 
512-239-3974 
512-239-6377 (fax) 
elmartin@tceq.state.tx.us 
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FOR TEXAS PARKS AND WILDLIFE 

DEPARTMENT: 

Colette Barron Bradsby 
Texas Parks and Wildlife Department 
4200 Smith School Rd. 
Austin, TX 78744 
512-389-8899 
512-389-4482 (fax) 
colette. barron @tpwd.state.tx.us 

FOR THE NATIONAL WILDLIFE FEDERATION: 

Myron J. Hess 
Annie E. Kellough 
44 East Ave., Suite 200 
Austin, TX 78701 
512-610-7754 
512-476-9810 (fax) 
hess@nwf.org 
kellougha@nwf.org 

FOR THE CITY OF LUBBOCK: 

Brad B. Castleberry 
Lloyd Gosselink Rochelle & Townsend, P.C. 
816 Congress Ave., Suite 1900 
Austin, TX 78701 
512-322-5800 
512-472-0532 (fax) 
bcastleberry@lglawfirm.com 

FOR GULF COAST WATER AUTHORITY: 

Molly Cagle 
Paulina A. Williams 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-2532 
512-322-2501 (fax) 
molly.cagle@bakerbotts.com 
paulina. williams@bakerbotts.com 



Ronald J. Freeman 
Freeman & Corbett LLP 
8500 Bluffstone Cove, Ste. B-I04 
Austin, TX 78759 
512-451-6689 
512-453-0865 (fax) 
rfreeman@freemanandcorbett.com 

FOR THE FRIENDS OF THE BRAZOS RIVER, H. 

JANE VAUGHN, LAWRENCE WILSON, MARY 

LEE LILLY, BRAZOS RIVER ALLIANCE, KEN W. 

HACKETT: 

Richard Lowerre 
Marisa Perales 
Lowerre Frederick Perales Allmon & Rockwell 
707 Rio Grande St., Suite 200 
Austin, TX 78701 
512-469-6000 
512-482-9346 (fax) 
rl@lf-Iawfirm.com 
marisa@lf-Iawfirm.com 

FOR THE CITY OF BRYAN: 

Jim Mathews 
Mathews & Freeland LLP 
8140 N. Mopac Expressway 
Bldg. 2, Suite 260 
Austin, TX 78759 
512-404-7800 
512-703-2785 (fax) 
jmathews@mandf.com 

FOR THE CITY OF COLLEGE STATION: 

Jason Hill 
Lloyd Gosselink Rochelle & Townsend, P.C. 
816 Congress Ave., Suite 1900 
Austin, TX 78701 
512-322-5855 
512-874-3955 (fax) 
jhill@lglawfirm.com 
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FOR THE CITY OF ROUND ROCK: 

Steve Sheets 
Sheets & Crossfield PC 
309 E. Main St. 
Round Rock, TX 78664 
512-255-8877 
512-255-8986 (fax) 
steve@scrrlaw.com 

FOR Dow CHEMICAL Co.: 

Fred B. Werkenthin, Jf. 
Booth, Ahrens & Werkenthin, PC 
206 East 9th Street, Suite 1501 
Austin, TX 78701 
512-472-3263 
512-473-2609 (fax) 
fbw@baw.com 

FOR BRADLEY B. WARE, THE COMANCHE 

COUNTY GROWERS, AND WILLIAM & GLADYS 

GA VRANOVIC: 

Gwendolyn Hill Webb 
Stephen P. Webb 
Webb & Webb 
P.O. Box 1329 
Austin, TX 78767 
512-472-9990 
512-472-3183 (fax) 
g.hill.webb@webbwebblaw.com 
s.p. webb@webbwebblaw.com 

LAKE GRANBURY COALITION (HOOD COUNTY, 

THE CITY OF GRANBURY, AND LAKE 

GRANBURY WATERFRONT OWNERS 

ASSOCIATION: 

Jeff Civins 
Haynes & Boone, LLP 
600 Congress Ave., Suite 1300 
Austin, TX 78701 
(512) 867-8477 
(512) 867-8460 (fax) 
jeff.civins@haynesboone.com 



John Turner 
Andrew Guthrie 
Haynes & Boone, LLP 
2323 Victory Ave. 
Dallas, TX 75202 
(214) 651-5671 
(214) 200-0780 (fax) 
john.turner@haynesboone.com 
andrew . guthrie @haynesboone.com 

Ken Ramirez 
Shana L. Horton 
Law Offices of Ken Ramirez, PLLC 
111 Congress Avenue, Suite 400 
Austin, TX 78701 
512-681-4456 
512-279-7810 (fax) 
ken@kenramirezlaw.com 
shana@kenramirezlaw.com 

FOR THE POSSUM KINGDOM LAKE 
ASSOCIATION: 
John J. Vay 
Enoch Kever PLLC 
600 Congress Ave., Ste. 2800 
Austin, TX 78701 
512-615-1231 
512-615-1198 (fax) 
jvay@enochkever.com 

FOR THE CITY OF HOUSTON: 
Ed McCarthy, Jr. 
Eddie McCarthy 
Jackson, Sjoberg, McCarthy 
& Townsend, L.L.P. 
711 West 7th Street 
Austin, TX 78701 
512472-7600 
512-225-5565 (fax) 
emccarthy@jacksonsjoberg.com 
emc@jacksonsjoberg.com 
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FOR CHISHOLM TRAIL VENTURES, L.P.: 
Monica Jacobs 
Kelly Hart & Hallman, LLP 
303 Colorado, Suite 2000 
Austin, TX 78701 
512-495-6405 
monica. jacobs @kellyhart.com 
512-495-6601 (fax) 

FOR NRG TEXAS POWER, LLC: 
Joe Freeland 
Mathews & Freeland, L.L.P. 
Westpark II, Suite 260 
8140 North Mopac Expressway 
Austin, TX 78759-8884 
512-404-7800 
512-703-2785 (fax) 
jfreeland@mandf.com 

FOR MIKE BINGHAM: 
(served via first class mail) 
Mike Bingham 
1251 C.R. 184 
Comanche, TX 76442 
(254) 842-5899 


