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INTRODUCTION

In its briefing on remand, the City of Bryan (“Bryan”) addressed four major issues of
concern: (1) that the BRA’s own return flows must be removed from the appropriation amount;
(2) that, because of undisputed errors in Table G.2.5, the record does not support a determination
of the amount of return flows of others; (3) that the language recommended by BRA would not
allow dischargers to “reclaim” their return flows from BRA once the discharger has a desire to
indirectly use those return flows; and (4) that the management of this water right in the future
would be much more transparent if the permit contained a definitive list of BRA’s return flows
and the return flows of others that are being authorized or appropriated by this permit.

Bryan’s first issue was addressed by the ALJs, who are recommending that the total
amount of BRA’s return flows simply be subtracted from the firm system yield appropriation
amount.' While Bryan does not agree with the manner in which the ALJs removed BRA’s return
flows from the appropriation amount, Bryan declines to submit further argument on this point or
argue for any change herein.

Bryan’s second issue was characterized by the ALJ’s as a “close issue™ and resolved by
a tortured reading of the record.” The ALJs accepted BRA’s and the ED’s argument that etrors
in Table G.2.5 were not carried over into the appropriation modeling rather than forcing BRA or
the ED to specifically identify the model inputs or other record evidence which would have

shown whether the errors were or were not reflected in the modeling.* While Bryan still believes

! Supplement to the PFD on Remand at 17.

2 Id at 14.

*Id, at 13-14.

* The problem may lie in the fact that the model inputs may not be in the record. Bryan reviewed BRA’s hearing
exhibits and could not locate the model inputs for the appropriation modeling used to establish the recommended

appropriation amounts.




that BRA has the burden of showing based on the current record that the errors did not affect the
model by directing the Commission and the partics to the location of the model inputs in the
record, Bryan will not submit additional briefing on this issue. Bryan believes that its concern
would be substantially addressed if the Commission includes a definitive list of return flows in
the final permit.

Bryan does except to the ALJs’ recommendations related to Bryan’s last two issues.
Bryan’s exceptions are addressed below.

BRYAN’S EXCEPTIONS TO THE SUPPLEMENTAL PFD ON REMAND

A. Exception to the recommendation not to provide language protecting a discharger’s
ability to obtain a bed and banks authorization in the future

In the Interim Order, the Commission directed the ALJs to recommend special conditions
that reduce or terminate BRA’s appropriative rights in the return flows of others once another
discharger directly reuses or obtains an indirect reuse bed and banks authorization under TWC §
11.042(b) or (c) that lessens the availability of the proportionate return flows of others.”> During
the open meeting on January 20, 2016, the Commissioners were clear that their intention was to
allow BRA to use these return flows until such time as a discharger reclaimed its water by either
directly reusing the effluent or by obtaining a bed and banks authorization, and that they did not
want the granting of this permit to BRA to preclude these dischargers from reclaiming their

discharges in the future.

The following excerpts from the transeript demonstrate the Commissioners’ positions. At

the outset of the discussion of the topic, Chairman Shaw stated:

“ also think we have some challenges to ensure that we, while trying to
approach, to approve a novel approach to using those waters, that we don’t
unintentionally bring into question some of the water rights that we want to
proftect or question if we’re able fo protect some of those other approaches that we
should be giving preference to. Given example of that, that’s sort of fresh because of
the discussion we’ve had is with regard to what happens if waters are appropriated
through this permit to BRA but then you have some of those return flows or
discharges, groundwater based discharges and those entities that had that use
want to sometime in the future be able to apply for bed and banks in order to be
able to, for indirect reuse of those waters. 1t’s my intention as we consider going
through this that we find a way to recognize that those are nof only vights and
approaches that we want to protect, but also that are encouraged. That reuse is
something that is valuable and something that we both from the standpoint of

3 Interim Order, 1 6)if) (Jan. 29, 2016).




being able to use the water multiple times, I think that if we can find a way in our
decisions, should we approve the permit or work toward that end, if we could
ensure that we recognize that those will be protected going forward, 1t prevents
hopefully, or doesn’t, certainly minimize the likelihood of suggesting that all of
those entities that may at some point want a bed and banks better get to us
quickly, and create, and protect that water before it’s gone. My hope is that, as I
read through and understand the legal things before us, that we can find a way to
get there that recognizes the water that’s available through the modeling today,
because the entities have not chosen and have not obtained indirect reuse through
the bed and banks process, that won’t prevent them from being able fo secure
that in the future and therefore I think that allows for that preferred use to be
both protected and encouraged moving forwar A

Later, Commissioner Baker echoed the Chairman’s views:

“IRJights that exist or could exist in the future through a bed and banks
permit have to be protected and if groundwater, as the Day case would say, is to
be treated as state water once it enters into a river, or becomes surface water and
in term becoming state water, the discharger, whether that, if that new right is
then given to BRA, the discharger has to have the ability in my mind to go in
and request a bed and banks permit at some point in the future and be able to
get that piece back. In the meantime, however, if it’s water that’s going into,
becoming state water, why would we, I guess the question is why would we not
make that available for appropriation up until the time that the discharger
actually applies for a bed and banks per. mlt9 Does that make sense?”’

Similarly Commissioner Niermann concurred:

“So that’s my understanding of the paradigm now post Senate Bill 1. And I think, so let
me make this point, to the extent that BRA is seeking to appropriate the water of others
1 think we need those conditions that protect the rights of those other folks to come
back later and indirectly reuse their water. In other words, the water right is contingent
on future bézd and banks permits. Alright, so that’s my understanding of sort of where
the law is.”

Finally, the Commissioners’ views were summarized by ALJ Burkhalter:

“I*ve heard a concern that if City X is discharging its return flows in 2016 and effectively
abandoning those return flows by leiting go of them, the applicant can appropriate. If City
X changes its mind in 2020, the permit says BRA’s right to that water goes away and
City X can appropriate those walers, »

§ Transcript Excerpt, TCEQ Open Meeting (January 20, 2016).
7
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8 1d.
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During briefing on remand, Bryan pointed out that the permit language recommended by
the ALIJs fails to protect a discharger’s ability to obtain a bed and banks permit in the future
under TWC § 11.042(b) or (c) unaffected by this Sys-Ops Permit. This is because Texas Water
Code § 11.042 directs the Commission to include special conditions in a bed and banks
authorization “to protect an existing water right that was granted based on the use or availability
of these return flows.”'® Language is needed in the permit to make it clear that affected
dischargers are free to apply for bed and banks authorizations in the future without being faced
with an argument from BRA or the ED that BRA’s Sys-Ops permit was granted based on the
permanent use or availability of these return flows.

Under the ALJs> language, BRA retains control over the return flows until the discharger
“obtains” a bed and banks authorization. This language does not prevent BRA from later
claiming in a future bed and banks proceeding that its Sys-Ops Permit was granted based on the
use or availability of the return flows at issue in that proceeding. BRA’s briefing on remand
demonstrate that BRA will not let these dischargers reclaim their water without a fight. In its
veply brief, BRA expressly states its position that dischargers of both surface and groundwater-
based return flows cannot “reclaim” their water after that water has been appropriated to BRA in
this matter.!! The ALJs® language fails tb protect the very rights that the Commissioners wanted
to encourage and give preference to by allowing the discharger to “get that picce back” without
objection by BRA.

The ALJs did not respond to Bryan’s concerns in the Supplement to the PFD." Instead,
the ALJs misconstrued Bryan’s argument and dismissed it as counter to the Commission’s
directive. Bryan did not contend that BRA’s right to discharger’s return flows ought to terminate
when a discharger applies to obtain such an authorization. Bryan contended that the permit
needed language that would prevent BRA from asserting that a discharger should not be granted
a bed and banks authorization in a future procecding because the return flows had been
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appropriated permanently to BRA in this proceeding. Under Bryan’s language, BRA could

continue to use the return flows of others up until the time the discharger obtained a bed and

1 Tox, Water Code § 11.042(b). §11.042(c) similarly requires special conditions to “address the impacts of the
discharge, conveyance and diversion on existing permits...”

Y BRA Reply Briefat 12 (April 11, 2016).

2 Supplement to the PFD on Remand at 20 (June 3, 2016).

" Bryan’s Brief on Disputed Issues at 5 (March 28, 2016); Bryan’s Reply Brief on Disputed Issues at 12, (April 11,
2016).




banks authorization to indirectly reuse those flows, but that BRA could not assert that these
return flows were permanently appropriated to BRA by this SysOps permit in order to defeat the
bed and banks application.

Bryan excepts to the ALJs recommendation to not include language in BRA’s permit that
would prevent BRA from later claiming, in a subsequent bed and banks application associated
with any of the return flows of others that are at issue in this matter, that this permit was granted
based on the permanent use or availability of the return flows of others. To implement the
Commission’s desire (and to avoid a flood of bed and banks applications),E4 Bryan recommends
the following special condition language (which could be added to either Section 1.A, or 5.A) to
make it clear that a discharger whose return {lows are being appropriated by BRA in this water
right will be able, at some point in the future, to “get those [return flows] back.”

Permittee’s storage, diversion and use of the portion of the appropriation based on
return flows of others is not permanent and is dependent upon potentially
interruptible return flows. Permittee’s storage, diversion and use of these return
flows will be interrupted by direct reuse and will be terminated upon the issuance
of an authorization under § 11.042(b) or (c) for indirect reuse of the return flows.
Permittee may not subsequently assert that this water right was granted based on
the permanent use or availability of such return flows.

" B. Exception to ALJs recommendation not to include a revised list of return flows used
as a basis for this permit.

In future water rights matters and when BRA is required to adjust its appropriated
amounts due to changes in direct reuse or issuance of bed and banks authorizations to existing
dischargers (adjustments as necessary under Special Condition 5.A), the parties and the
Commission will look to the provisions of this water right to determine which return flows were
actually appropriated by BRA, including information regarding the owner, location and modeled
volumes of the return flows. Other than a total amount of return flows of others, the ALIs
recommendations provide no specific information regarding these return flows (information such

as the source of the return flows or the assumed amounts of the return flows). The ALJs state

4 ¥ the Commission is concerned about whether this case will lead to a flood of bed and banks authorizations, then
granting the water right with the language recommended by the ALJs will not allay those concerns. The
recommended language continues to promote the conclusion that the first entity to apply for use of the return flows
gets the permanent right to use the return flows,




that BRA’s return flows total 47,332 acre-feet, and that the return flows of others total 50,076
acre-feet."

These totals determined by the ALJs are based on a complicated set of factors that are
only summarily described in the Supplement to the PFD on Remand. J6 The ALJs start with
Table G.2.3, which itemizes all return flows (BRA’s plus others) and Table G.2.5, which
purports to itemize only BRA s refurn flows, and then they subtract BRA’s return flows from the
sum of all return flows. The ALIJs acknowledge that Table G.2.5 contains signiﬁcant errors (such
as including more than 70 discharges that are not BRA discharges), so they only subtract the part
of Table G.2.5 that they believe to be error-free. To arrive at the return flows of others, the ALJs
take the remainder of Table G.2.3 less Table G.2.5 (as corrected) and then remove the amounts
associated with dischargers with existing bed and banks authorizations (Bryan, College Station,
Abilene, Waco and Cleburne).

Bryan is concerned that future management of BRA’s water right will be overly-
complex, if not impossible, unless the permit is clear as to the sources and assumed volumes of
the return flows that BRA is being allowed to use, including both BRA’s own return flows and
the return flows of others. The errors in BRA’s tables need to be fully exorcised by adding
language to the permit clearly identifying the discharges, or these errors will haunt the
management of the water rights system in the future.

The ALJs take the position that Bryan’s concerns were addressed in the PFD on Remand
and are beyond the scope of this limited remand. The portion of the PFD on Remand cited”’,
however, does not address the argument presented by Bryan on this remand — that the lists are
needed for ongoing management of this water right. That portion of the PFD on Remand
addressed whether the Commission should follow BRA’s return flows approach or the ED’s
approach, not with the need for a list of the return flows. The issue is also firmly within the
scope of Tnterim Order Issues (6)(1) and (6)(iL). The Commission will have a hard time
accounting for BRA’s use of its own return flows and the return flows of others if it cannot easily
determine what return flows were modeled.

To address this concern, Bryan recommends that the final permit contain a list of the

wastewater discharge plants included in both BRA-Only return flows and the return flows of

'* Supplement to the PFD on Remand at 11.
16

Id
7 PFD on Remand at 236-38.




others and the volumes of the return flows used in modeling the appropriation amounts. The
identity of the dischargers and the volumes of discharge are in the record, and it would not be a
difficult task to simply take that information and put it into clear and definitive lists. Such a
requirement would also provide some level of notice to the dischargers whose rights are being

affected by the granting of the permit and certainty to those whose discharges were excluded.

C. Exception to the ALJs recommendation regarding maximum diversions by reach

In recommended Finding of Fact No. 185.a. in the Supplement to the PFD on Remand,
the ALJs address how the Commission should reduce the maximum annual use amount by reach
to account for the 14% reduction due to sedimentation in BRA’s reservoirs. The ALIJs
recommend that the maximum be limited to 86% of the amount shown for the reach in Tables
(.3.14 through G.3.25 for the applicable demand scenario.

The problem with the ATJs’ approach is that there is no applicable table in the WMP.
Tables G.3.14 through G.3.25 reflect the modeling of three separate return flow scenarios (no
return flows, BRA-only return flows, and all teturn flows) and the four different demand
scenarios. None of these tables reflect the modeling of only the return flows of others
because no modeling was pexformed for appropriation of only the return flows of others.
While the ALJs might believe that they can remove the return flows of others simply by
subtracting the return flows from the modeled yield amounts, they provide no guidance as to how
that modification should be done on a reach-by-reach basis. The relevant column is the SysOps
Maximum column. In none of the referenced tables does this column have an eniry on the last
row (Total at the Gulf of Mexico) of 336,736 acre-feet or to any of the other appropriation
amounts listed in recommended permit provision 1.A. Under the current recommendation from
the ALJs, BRA will be appropriated (under Scenario A) a total of 287,013 acre-feet in total under
Paragraph 1.A, but up to 86% of 381,474 acre-feet'® in total by reach under the WMP.

Bryan does not believe that this discrepancy between total appropriation and
appropriation by reach can be fixed based on the existing record. No modeling exists that only
includes the return flows of others. The problem cannot be fixed by simply subtracting the BRA
return flows (as the ALJs recommend as the fix for the total appropriation amount), because the

record does not clearly identify the location of the BRA return flows by reach. The only accurate

¥ Table G.3.16.




way to fix the problem would be to model BRA’s diversions using the return flow scenario
selected by the Commissioners — only the return flows of others (excluding BRA’s own return
flows). Such an approach is beyond the scope of this remand because it would require a

reopening of the record.

CONCLUSION

If BRA is going to be allowed to appropriate the return flows of others, the Commission
needs to make it clear that BRA’s appropriation is temporary and subject to a dischargers right
to teclaim the discharge by seeking and obtaining a bed and banks authorization. This was
clearly the Commission’s intent expressed at the January 20, 2016 agenda meeting. The
language recommended by the ALIs fails to accomplish the Commissioners’ intent. Bryan has
also suggested language that would accomplish the Commissioners’ intent and would provide the
Commission and the regulated community transparency that would prevent BRA’s permit from
becoming a “black box” of complexity frustrating its ongoing supervision by the Commission.

Bryan requests that the Commission grant its exceptions and revise BRA’s permit accordingly.

Respectfully submitted,

Mathews & Freeland, L.L.P.
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CERTIFICATE OF SERVICE

I hereby certify that on this the 23" day of June, 2016 a true and correct copy of the
foregoing document was served by electronic mail or regular mail on the attached service list,

For City of Houston:
Via E-Mail
Ed McCarthy

Jackson, Sjoberg, McCarthy & Townsend

711 W, 7 Street
Austin, Texas 78701
emccarthy(@jacksonsjoberg.com

For Friends of Brazos River:

Via E-Mail

Richard Lowerre

Marisa Perales

Lowerre, Frederick, Perales, Allmon &
Rockwell

707 Rio Grande, Suite 200

Austin, Texas 78701
rl@lf-lawfirm.com
marisa@lf-lawfirm.com

For City of Lubbock and Texas
Westmoreland Coal Company:
Via E-Mail

Brad Castleberry

Lloyd, Gosselink, Rochelle & Townsend

816 Congress Avenue, Suite 1900
Austin, Texas 78701
beastleberry@lglawfirm.com

7____2__ ;é .-

Jim EWS

SERVICE LIST

For Brazos River Authority:

Via E-Mail

Doug Caroom

Susan Maxwell

Emily Rogers

Bickerstaff, Heath, Delgado, Acosta
3711 S. Mopac Expwy., Bldg. One, Suite 300
Austin, Texas 78746
dcaroom(@bickerstaff.com
smaxwell@bickerstaff.com
erogers@bickerstaff.com

For City of Granbury:

Via E-Mail

Ken Ramirez

111 Congress Avenue, Suite 400
Austin, Texas 78701
ken@kenramirezlaw.com

For NRG Texas Power LLC

Via E-Mail

Joe Freeland

Mathews & Freeland

8140 N. Mopac Expwy., Westpauk II, Ste. 260
Austin, Texas 78759

jfreeland@mandf.com




For Comanche County Growers:
Via E-Mail

Gwendolyn Hill Webb

Stephen Webb

Webb & Webb

P.O. Box 1329

Austin, Texas 78767
s.p.webb@webbwebblaw.com
g.hill. webb@webbwebblaw.com

For Texas Parks and Wildlife Dept.:
Via E-Mail

Colette Barron Bradsby

4200 Smith School Road

Austin, Texas 78744
colette.barron@tpwd.state.tx.us

For Executive Director:

Via E-Mail

Robin Smith

Ruth Ann Takeda

Texas Commission on Environmental Quality
12100 Park 35 Circle, MC-173

Austin, Texas 78711

rsmith(@tceq.state.tx.us
ruth.takeda(@tceq.texas.gov

For Cities of College Station and Lubbock:
Via E-Mail
Jason Hill

Lloyd, Gosselink, Rochelle & Townsend, P.C.

816 Congress Avenue, Suite 1900
Austin, Texas 78701
jhill@lglawfirm.com

For Chisholm Trail Ventures:
Via E-Muail

Monica Jacobs

Shana Horton

Chad Richwine

Kelly, Hart & Hallman

301 Congress, Suite 2000
Austin, Texas 78701
monica.jacobs@kellyhart.com
shana.horton@kellyhart.com
chad.richwine@kellyhart.com

For Office of Public Interest:

Via E-Mail

Eli Martinez

TCEQ

12100 Park 35 Circle, MC-103, Building F
Austin, Texas 78753
elmartin@tceq.state.tx.us

For Possum Kingdom Lake Association:
Via E-Mail

John J. Vay

Enoch Kever, PLLC

600 Congress Avenue, Suite 2800

Austin, Texas 78701
jvay@enochkever.com

For City of Granbury, Hood County, and
Lake Granbury Waterfront Owners
Association:

Via E-Mail

Jeff Civins

John Turner

Haynes & Boone

600 Congress Avenue, Suite 1300
Austin, Texas 78701
jeff.civins@haynesboone.com
john.turner@haynesboone.com
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For Dow Chemical

Via E-Mail

Fred B. Werkenthin, Jr.

Booth, Ahrens & Werkenthin, P.C.
206 East 9™ Street, Ste 1501
Austin, Texas 78701

(512) 472.3263

fow@baw.com

For National Wildlife Federation:

Via E-Mail

Myron Hess

Annie E, Kellough

44 Bast Avenue, Suite 200
Austin, Texas 78701
hess@nwf.org
kellougha@nwl.org

For City of Round Rock:
Via E-Mail

Steve Sheets

309 E. Main Street

Round Rock, Texas 78664
steve@scrriaw.com

Mike Bingham
1251 C.R. 184
Comanche, Texas 76442

For Gulf Coast Water Authority:
Via E-Mail

Ron Freeman

8500 Bluffstone Cove, Suite B 104
Austin, Texas 78759
rireeman@freemanandcorbett.com
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