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EXECUTIVE DIRECTOR’S EXCEPTIONS TO THE SUPPLEMENT TO THE 
PROPOSAL FOR DECISION ON REMAND 

 

The Executive Director (ED) of the Texas Commission on Environmental Quality 
(TCEQ or Commission) files these exceptions to the Administrative Law Judges’ 
(ALJs’) Supplement to the Proposal for Decision on Remand (SPFDR) in this case.  
The ED agrees with the findings in the SPFDR and proposed Order but has concerns 
about the wording of some Findings of Fact (FOFs) and Conclusions of Law (COLs).  
In addition, the ED notes that his recommended revisions require corresponding 
changes to the Draft Permit. 

 
FINDINGS OF FACT 

FOF 60 is inconsistent with the ALJs’ revised draft permit because it lists “return 
flows of treated wastewater” as an appropriation in the permit.  The Finding should 
state, “return flows of treated wastewater of others.”  The ED also recommends 
that a sentence be added to the finding that states, “[A]nother source of water is 
BRA’s own return flows.”  This would more accurately reflect the ALJs’ and 
Commissioners’ finding that BRA’s own return flows are not a new appropriation but 
should be considered as a bed and banks authorization.   

FOF 60 as revised would read:   

For Permit No. 5851, there are three sources of unappropriated water:  
unappropriated riverine flows; return flows of treated wastewater of others, 
and water available for appropriation from BRA’s existing reservoirs.  Another 
source of water is BRA’s own return flows.  

For the same reason as above, FOF 62 needs to be revised to remove the words 
“this unappropriated water” from the sentence and substitute “BRA’s sources of 
water identified in FOF 60.”  

FOF 62 as revised would read: 

Through the use of its storage, BRA can make BRA’s sources of water 
identified in FOF 60 into a reliable supply by using stream flows not being 
used by senior water rights when that water is available and providing water 
from storage when there are little or no stream flows available for use. 
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Additionally, FOFs 67 and 68 need to be revised to remove the words “of 
unappropriated water,” because the amounts are not all unappropriated water.  The 
wording is correctly stated in FOFs 65 and 66.  

FOF 67 as revised would read:   

Demand Level C anticipates construction of the Allens Creek Reservoir 
without the CPNPP expansion.  As modeled by the Applicant it produces a 
maximum possible use of unappropriated water of 516.955 af/yr. 

FOF 68 as revised would read: 

Demand Level D anticipates both expansion of the CPNPP and construction of  
the Allens Creek Reservoir.  As modeled by the Applicant it produces a 
maximum possible use of unappropriated water of 482,035 af/yr. 

FOF 73 should be reworded to state that the reduction due to sedimentation is in 
the unappropriated water, which includes the return flows of others.  The SPFDR 
does not require reduction of the total use numbers, but reduction in the 
appropriated amount.  PFD, p. 39, Section 5.C.6. 

FOF 73 as revised would read: 

In order to account for these losses of reservoir capacities due to 
sedimentation, Permit No. 5851 should include a special condition to 
immediately reduce BRA’s maximum annual diversion and use amounts  
unappropriated water under each of the four Demand Levels, and each of the 
maximum diversions by river reach, by 14%. 

FOF 88 should be amended to state that “the amount of that reduction shall be 
determined and the appropriation amounts specified in Paragraphs 1.A and 5.D.5 of 
this permit shall be correspondingly reduced.” This is because the authorization and 
the allowable use provision should both be reduced if there is a reduction in the 
appropriation amount due to drought.  This change should also be made in the 
Special Condition in the draft permit. 

FOF 88 as revised would read: 

In order to properly account for the recent drought, the following condition 
should be included in Permit No. 5851: 

In recognition of current drought conditions, BRA shall perform a 
detailed evaluation of whether the recently ended drought:  (1) 
represents a drought worse than the drought of record of the 1950s in 
the Brazos River Basin: and (2) decreases the amount of water 
available for appropriation under this permit.  BRA shall provide a 
report to the TCEQ documenting its findings within nine months after 
issuance of this permit.  If the report concludes that the recently 
ended drought decreases the amount of water available for 
appropriation under this permit then the amount of that reduction shall 
be determined and the appropriation amounts specified in Paragraphs 
1.A and 5.D.5 of this permit shall be correspondingly reduced. 
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FOF 170 should be revised to state, “accounting for individual discharges and 
diversions of the return flows of others is not necessary.” BRA will have to account 
for the discharge and diversion of its own return flows under 11.042(b) and (c). 

FOF 170 as revised would read: 

Accounting for individual discharges and diversions of return flows of others 
is not necessary for the protection of senior water rights. 

 

CONCLUSIONS OF LAW 

COL 1 cites the statutory authorizations for Permit No. 5851.  Based on the 
Commission’s decision and the PFD, this conclusion should also include 11.042 and 
11.046. 

COL 1 as revised would read: 

The Commission has jurisdiction over permits to use state water and to issue 
Permit No. 5851 under Texas Water Code §§ 5.013, 11.042, 11.046, 11.121, 
11.134, and 11.1381. 

COLs 16 and 17 are a rewording of special conditions 5A.3 and 5.A.4 of the draft 
permit.  It would be clearer and more accurate to revise these COLs to state the 
language in special conditions 5.A.3 and 5.A.4 of the draft permit verbatim.   

COL 19 should be amended to add the sentence “The authorization for BRA’s own 
return flows is also subject to these environmental flow requirements under BRA’s 
WMP.”  The environmental flow standards apply to all of the water authorized in 
this new permit.  See, FOF 104 – 108; BRA’s Draft Permit Section 5.E. 

COL 19 as revised would read: 

The appropriation by BRA of groundwater-based and surface water-based 
return flows discharged by other persons or entities is a new appropriation 
subject to the environmental flow requirement for the Brazos River Basin in 
30 Texas Administrative Code Chapter 298.  The authorization for BRA’s own 
return flows is also subject to these SB 3 environmental flow requirements 
under BRA’s WMP. 

 
The ED respectfully requests that the ALJ’s and the Commission accept the changes 
to the Findings of Fact and Conclusions of Law, and the Draft Permit. 
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Respectfully submitted, 
 

TEXAS COMMISSION ON ENVIRONMENTAL 
QUALITY 
 
Richard A. Hyde, P.E. 
Executive Director 
 
Caroline Sweeney, Deputy Director 
Office of Legal Services 
 
Robert Martinez, Director 
Environmental Law Division 
 
By______________________________ 
Robin Smith, Staff Attorney 
State Bar of Texas No. 18645600 
 
By______________________________ 
Ruth Ann Takeda, Staff Attorney 
State Bar of Texas No. 24053592  
Environmental Law Division, MC 173 
P.O. Box 13087 
Austin, Texas 78711-3087 
(512) 239-0600 
(512) 239-0606 (FAX) 
ATTORNEY FOR THE  
EXECUTIVE DIRECTOR 
 
 



CERTIFICATE OF SERVICE 
 
I certify that on the 23rd day of June 2016, the foregoing Executive Director’s 
Exceptions To The Supplement To The Proposal For Decision On Remand was filed 
electronically with the Chief Clerk of the Texas Commission on Environmental 
Quality and the State Office of Administrative Hearings in Austin, Texas, and that a 
true and correct copy was delivered as follows to: 
 
 

 
By______________________________ 
Robin Smith, Staff Attorney 
State Bar of Texas No. 18645600 
 
 
__________________________ 
Ruth Ann Takeda, Staff Attorney 
Environmental Law Division 
Texas Commission on Environmental Quality 
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Mailing List 
 
APPLICANT, BRAZOS RIVER AUTHORITY – via e-mail: 
Doug G. Caroom  
Susan Maxwell  
Emily Rogers 
Bickerstaff, Heath, Delgado, Acosta, LLP 
3711 S. Mopac Expressway  
Building One, Suite 300  
Austin, Texas 78746 
PH. 512-472-8021 
FAX 512-201-4515 
dcaroom@bickerstaff.com  
smaxell@bickerstaff.com  
erogers@bickerstaff.com 
 
OFFICE OF THE CHIEF CLERK – via electronic filing: Docket Clerk 
TCEQ  
Office of Chief Clerk 
P.O. Box 13087 (MC 105)  
Austin, Texas 78711-3087  
Fax: (512) 239-3311 
 
STATE OFFICE OF ADMINISTRATIVE HEARINGS – Via electronic filing:  
The Honorable Bill Newchurch 
The Honorable Hunter Burkhalter  
State Office of Administrative Hearings  
William P. Clements Building 
300 West 15th Street, Room 504 
Austin, Texas 78701 
 
OFFICE OF PUBLIC INTEREST COUNSEL –via e-mail: 
Eli Martinez 
Texas Commission on Environmental Quality  
Office of Public Interest Counsel 
12100 Park 35 Circle MC-103  
Bldg. F  
Austin TX 78753 
PH. 512-239-3974 
FAX 512-239-6377 
Eli.Martinez@tceq.texas.gov 

mailto:dcaroom@bickerstaff.com
mailto:smaxell@bickerstaff.com
mailto:erogers@bickerstaff.com
mailto:Eli.Martinez@tceq.texas.gov
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MIKE BINGHAM – via first class mail:  
Mike Bingham 
1251 C.R. 184 
Comanche, Texas 76442 
PH. 254-842-5899 
 
CITY OF GRANBURY – via e-mail:  
Ken Ramirez 
Law Office of Ken Ramirez 
111 Congress Avenue, Suite 400 
Austin, Texas 78701 
PH. 512-681-4456 
FAX 512-279-7810 
ken@kenramirezlaw.com 
 
CITY OF LUBBOCK AND TEXAS WESTMORELAND COAL COMPANY – via e-mail: 
Brad Castleberry 
Lloyd, Gosselink, Rochelle & Townsend, PC  
816 Congress Avenue, Suite 1900 
Austin, Texas 78701 
PH. 512-322-5800 
FAX 512-472-0532 
bcastleberry@lglawfirm.com 
 
CITY OF COLLEGE STATION, CITY OF LUBBOCK – via e-mail: 
Jason Hill 
Lloyd, Gosselink, Rochelle & Townsend, P.C.  
816 Congress Avenue, Suite 1900 
Austin, Texas 78701 
PH. 512-322-5855 
FAX 512-874-3955 
jhill@lglawfirm.com 
 
CITY OF GRANBURY, HOOD COUNTY, LAKE GRANBURY WATERFRONT OWNERS 
ASSOCIATION [LAKE GRANBURY COALITION] – via e-mail: 
Jeff Civins  
John Turner 
Haynes & Boone 
600 Congress Avenue, Suite 1300 
Austin, Texas 78701 
PH. 512-867-8477, 214-651-5671 
FAX 512-867-8691, 214-200-0780 
jeff.civins@haynesboone.com  
john.turner@haynesboone.com 

mailto:ken@kenramirezlaw.com
mailto:bcastleberry@lglawfirm.com
mailto:jhill@lglawfirm.com
mailto:jeff.civins@haynesboone.com
mailto:john.turner@haynesboone.com
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CITY OF BRYAN – via e-mail:  
Jim Mathews 
Mathews & Freeland, LLP 
P.O. Box 1568  
Austin, Texas 78767  
PH. 512-404-7800  
FAX 512-703-2785 
jmathews@mandf.com 
 
CITY OF ROUND ROCK – via e-mail:  
Steve Sheets 
Sheets & Crossfield PC  
309 E. Main Street 
Round Rock, Texas 78664 
PH. 512-255-8877 
FAX 512-255-8986 
slsheets@sheet-scrossfield.com 
 
CITY OF HOUSTON – via e-mail:  
Ed McCarthy 
Jackson, Sjoberg, McCarthy & Townsend, LLP  
711 W. 7th Street 
Austin, Texas 78701 
PH. 512-472-7600 
FAX 512-225-5565 
emccarthy@jacksonsjosberg.com 
 
COMANCHE COUNTY GROWERS – via e-mail: 
Gwendolyn Hill Webb Stephen Webb 
Webb & Webb 
P.O. Box 1329  
Austin, Texas 78767  
PH. 512-472-9990  
FAX 512-472-3183 
s.p.webb@webbwebblaw.com  
g.hill.webb@webbwebblaw.com 

mailto:jmathews@mandf.com
mailto:slsheets@sheet-scrossfield.com
mailto:emccarthy@jacksonsjosberg.com
mailto:s.p.webb@webbwebblaw.com
mailto:g.hill.webb@webbwebblaw.com
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CHISHOLM TRAIL VENTURES – via e-mail: 
Monica Jacobs  
Diana Nichols  
Jeff Whitfield 
Kelly, Hart & Hallman  
301 Congress Avenue, Suite 2000 
Austin, Texas 78701 
PH. 512-495-6405 
FAX 512-495-6401 
monica.jacobs@kellyhart.com  
diana.nichols@kellyhart.com  
jeff.whitfield@kellyhart.com 
 
DOW CHEMICAL COMPANY – via e-mail:  
Fred B. Werkenthin, Jr. 
Booth, Ahrens & Werkenthin, PC  
206 East 9th Street, Suite 1501 
Austin, Texas 78701 
PH. 512 472-3263 
FAX 512 473-2609 
fbw@baw.com 
 
FRIENDS OF THE BRAZOS RIVER, BRAZOS RIVER ALLIANCE, AND KEN 
HACKETT– via e-mail: 
Richard Lowerre  
Marisa Perales 
Lowerre, Frederick, Perales, Allmon & Rockwell  
707 Rio Grande, Suite 200 
Austin, Texas 78701 
PH. 512-469-6000 
FAX 512-482-9346 
rl@lf-lawfirm.com  
marisa@lf-lawfirm.com 
 
GULF COAST WATER AUTHORITY – via e-mail: 
Molly Cagle  
Paulina Williams  
Baker Botts 
1500 San Jacinto Center  
98 San Jacinto Blvd  
Austin, Texas 78701 
PH. 512-322-2532, 512.322.2543 
FAX 512-322-2501, 512-322-3643 
molly.cagle@bakerbotts.com  
paulina.williams@bakerbotts.com 
 
 

mailto:monica.jacobs@kellyhart.com
mailto:diana.nichols@kellyhart.com
mailto:jeff.whitfield@kellyhart.com
mailto:fbw@baw.com
mailto:rl@lf-lawfirm.com
mailto:marisa@lf-lawfirm.com
mailto:molly.cagle@bakerbotts.com
mailto:paulina.williams@bakerbotts.com
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Ronald Freeman 
Freeman & Corbett, L.L.P. 
8500 Bluffstone Cove, Suite B-104  
Austin, Texas 78759 
PH. 512-451-6689 
FAX 512-453-0865 
rfreeman@freemanandcorbett.com 
 
NATIONAL WILDLIFE FEDERATION – via e-mail: 
Myron Hess  
Annie E. Kellough 
National Wildlife Federation  
505 E. Huntland Drive, Suite 485 
Austin, Texas 78752-3737 
PH. 512-610-7754 
FAX 512-476-9810 
hess@nwf.org kellougha@nwf.org 
 
NRG TEXAS POWER LLC – via e-mail:  
Joe Freeland 
Mathews & Freeland, LLP 
8140 N Mopac Expressway,  
Westpark II, Suite 260  
Austin, Texas 78759 
PH. 512-404-7800 
FAX 512-703-2785 
jfreeland@mandf.com 
 
POSSUM KINGDOM LAKE ASSOCIATION – via e-mail: 
John J. Vay 
Enoch Kever, PLLC 
600 Congress Avenue, Suite 2800 
Austin, Texas 78701 
PH. 512.615.1200 
FAX 512.615.1198 
jvay@enochkever.com 
 
TEXAS PARKS AND WILDLIFE DEPARTMENT – via e-mail: 
Colette Barron Bradsby 
Texas Parks and Wildlife Department  
4200 Smith School Road 
Austin, Texas 78744 
PH. 512-389-8899 
FAX 512-389-4482 
colette.barron@tpwed.state.tx.us 
 

mailto:rfreeman@freemanandcorbett.com
mailto:hess@nwf.org
mailto:kellougha@nwf.org
mailto:jfreeland@mandf.com
mailto:jvay@enochkever.com
mailto:colette.barron@tpwed.state.tx.us
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