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Notes on abbreviations and references:

Protestants FBR, Brazos River Alliance and their members who are individual members
will be referred to collectivly as “FBR.”

The Systems Operation Permit will be referred to as “SysOp” or “SysOp permit”

References to the transcript are provided as the Tr. Vol. X, at (page numbei(s).)




SOAH DOCKET NO. 582-10-4184
TCEQ DOCKET NO. 2005-1490-WR

APPLICATION BY THE BRAZOS 8§ BEFORE THE STATE OFFICE OF
RIVER AUTHORITY FOR WATER §
USE PERMIT NO. 5851 § ADMINISTRATIVE HEARINGS

I. INTRODUCTION

Since filing its application in 2004, BRA has had ample time to prepare a proper
application and do the evaluations required by Texas law and TCEQ rules. It has even
been given a second hearing to try. BRA has not done so.

BRA has not met its burden, but has relied on the readings of the law and rules by
the ED, which attempt to tailor the requirements of the law to the complexities of BRA's
approach. The result is that the PFD ignores clear language in laws and in essence
proposes that rules be rewritten in this proceeding. The PFD proposes six to twelve new
precedents for water rights permitting on issues ranging from the new SB 3 to the test for
historic requirement of beneficial use, from the new requirement for consistency with
water plans to the application of the old Stacy Dam case.

Such wholesale interpretation of Texas water law should not be done in one
proceeding. Many of the proposed readings of Texas law and TCEQ rules should be
subject to rulemaking where the Commission can obtain the input of experts and affected
persons across Texas who can explain the implications for the different conditions that
exist in this diverse state.

The recommendations by the ALJs not only create a number of new precedents for

implementation of Texas law and rules, they do so in ways that ties the hands of this




Commission and future Commissions to find common sense solutions to the diverse types
of problems that Commissioners will face with future water right applications from all
corners of Texas.

This application should never have gotten to this stage. As with almost all other
significant water right applications with these complexities, settlement with all parties
was possible and could have provided much better solutions. Settlement is still possible.

Unfortunately, the ED never took the types of positions needed to encourage
settlement. BRA was therefore, in effect, encouraged to "go for it all." And the ALJs
were left with a very complex set of issues, where everyone agrees some permit could be
issued, but the size of the appropriation and conditions in the permit are very
controversial and cannot be accepted.

The current proposed permit is not appropriate. It unnecessarily provides a much
greater appropriation than is needed and much more flexibility to BRA than is required.
Both the amount and flexibility are also in violation of Texas law.

As FBR has always indicated, it can support a permit for 150,000 acre-feet per
year (AFY). It could support an appropriation of 157,000 AFY, the figure that Dow’s
expert Dr. Brandes determined could actually be used by BRA. FBR could support more
to provide some additional flexibility for BRA.

For FBR to do so, however, this matter needs be sent to mediation with a figure in
the 100,000 to 200,000 AFY range as the acceptable appropriation by the Commission.
FBR believes the parties could and would then resolve all other issues and return with an

agreed permit and WMP.




That approach would avoid the need for the Commission to decide the many
precedent-setting aspects of this matter. It would avoid a court appeal and would provide
BRA the water it will need in the short-term much more quickly.

Given the length and costs to all parties of this proceeding, FBR urges the
Commission to consider the need to avoid a situation where the matter goes to court and

returns for more proceedings.




VIII. JURISDICTION
AlLJs’ Description of Issue
A. Settlements Do Not Require Amendments or Additional Notice.
B. BRA May Seek a New Permit Instead of Permit Amendments.

ALJs’ Decision

The ALJs held that Texas Water Code Section 11.122 does not require BRA to
seek amendments and thus additional notice. The ALJs also held that BRA’s ACR Permit
is not being amended in this case and that the notices that have been given are not
deficient due.to the ACR Permit.
FBR Exceptions

FBR cites Texas Water Code §§ 11.122, 11.124, 11.125, and 11.129 to support its
argument that amendments are required. Section 11.122(a) states “All holders of permits,
certified filings, and certificates of adjudication . . . shall obtain from the commission
authority to change the place of use, purpose of use, point of diversion, rate of diversion,
acreage to be irrigated, or otherwise alter a water right. . . .” Section 11.124 sets out
requirements for water permit applications. Section 11.125 requires applications to be
accombanied by a map or a plat that shows and contains certain information. Section
11.129 requires the Commission to determine whether the application, maps, and other
materials comply with requirements of Chapter 11 of the Texas Water Code and the
Commission’s rules, and the section authorizes the Commission to require amendment of

those items to achieve compliance.




Texas Water Code §§ 11.124, 11.125, and 11.129 concern the required contents of
an application. BRA did not file application amendments for all of the settlements.
Discussion as to amendments in accordance with the settlements individually or
collectively would be major amendments under the Commission’s rules and what notice
would be required for those amendments.

BRA must file applications to amend its existing water right permits and possibly
other applications for new appropriations. The normal permitting process could have
been used and each application would have had a clearer set of issues under Texas Water
Code § 11.134. BRA’s new-permit approach sets a dangerous and expensive precedent.
Relatedly, there is an objection that the Proposed Permit would trump existing permit
requirements. FBR proposes that no “trumping” language be included in any permit that
might be issued.

FBR objects that BRA is using its current Application to amend its ACR Permit
without providing specific public notice and opportunity for a hearing concerning that
amendment. BRA must instead separately apply to amend its ACR Permit. Additionally,
BRA must file applications to amend its other permits to surrender existing diversion
rights before it may obtain the authority that it seeks in this case to divert that same water.,

An instream-flow requirement could not he applied to the amounts of water
previously appropriated to BRA in a permit, even if BRA were seeking to amend that
existing permit in this case. Texas Water Code § 11.147(e-1) contains a “reopener”

clause, which states:




With respect to an amended water right,
the [protection of instream flows or freshwater
inflows] provision may not allow the
commission to adjust a condition of the
amendment other than a condition that applies
only to the increase in the amount of water to be
stored, taken, or diverted authorized by the
amendment.'

X. GENERAL REQUIREMENTS OF TEXAS WATER CODE CHAPTER 11
AND TCEQ RULES

ALJs’ Description of Relevant Issue
A. The Requirements of 30 Texas Administrative Code §§ 295.5, 295.6, and 295.7
Are Directory, Not Mandatory.
B. The Application Identifies the Total Amount of Water to be Used Sufficiently to
Satisfy 30 Texas Administrative Code § 295.5.
C. The Application Now Adequately Identifies Maximum Rates of Diversion as
Required by 30 Texas Administrative Code § 295.6.
D. The Application Now Adequately Identifies Points of Diversion as Required by 30
Texas Administrative Code § 295.7.
ALJs’ Recommendation
The ALIJs determined that the requirements of 30 Texas Administrative Code §§
295.5, 295.6, and 295.7 are directory and not mandatory; that specific appropriation
amounts for each Demand Level should be explicitly stated in the permit; that the

application adequately identifies maximum rates of diversion and substantially complies

' Accord 30 Tex. Admin Code § 297 42(b).




with 30 TAC § 295.6; and that adding permit language identifying maximum diversion
limitations per reach substantially satisfies 30 TAC § 295.7.
FBR Exceptions

BRA has failed to satisty the requirements of Rule 295.5 because it has not
specified the purposes of use for its proposed diversions under the SysOp Permit. Other
than BRA’s existing water contracts and the needs identified in the applicable regional
water plans, BRA has failed to identify any specific uses for the additional firm yield
from the SysOp Permit.

Further, BRA’s use of aggregated maximum diversion rates by segment is so non-
specific that it: (1) does not allow for proper modeling of the potential impacts of the
diversions, and (2) is not enforceable.

The ALJs have justified recommending issuance of the SysOp Permit, in spite of
these deficiencies, by accepting BRA’s arguments that TCEQ’s rules are directory, not
mandatory, and therefore do not require strict compliance. Substantial compliance is
sufficient, according to BRA and the ALIJs. But the caselaw does not support this
conclusion.

TCEQ’s Rules are Mandatory

After having been provided a second bite at the apple, it became clear that BRA
could not satisfy TCEQ’s regulatory requirements addressing water rights applications.
And so BRA argued, for the first time, in its reply to closing arguments, that it need not
comply with all TCEQ regulatory requirements because not all of those requirements are
mandatory. According to BRA, certain TCEQ rules are merely directory, and BRA need
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only demonstrate substantial compliance with those rules. The ALJs have adopted this
argument, in contrast to their first PFD.

For instance, in the first PFD, the ALJs found that Rule 295.7 expressly requires
applicants to identitfy real, specific diversion points, where the water will be withdrawn.
Because BRA failed to specify real diversion points in its application, the ALJs correctly
found that BRA did not satisfy this TCEQ requirement.”

Now, however, the ALJs have changed their interpretation of TCEQ’s rules,
agreeing with BRA that certain TCEQ rules are merely directory.

But, contrary to BRA’s arguments, TCEQ’s rules should not be interpreted as
directory. The caselaw cited by BRA does not support such an interpretation, and the
ALIJs and Commission should reject the erroneous legal reasoning presented by BRA.

The ALIJs correctly cite and quote Lewis v. Jacksonville Building & Loan Ass 'n,
540 S.W.2d 307, 310 (Tex. 1974), in explaining that not all rules are mandatory.’ They
correctly acknowledge the standard for determining whether a rule is mandatory or
directory.’ But BRA and the ALJs have taken this standard out of context and misapplied
it.

Lewis involved a suit by a building and loan association and savings and loan
association, by which the associations (or Respondents) sought to set aside an order of
the Savings and Loan Commissioner, approving the charter application of the Cherokee

Savings and Loan Association. The Respondents argued that the Commissioner’s order

® First Proposal for Decision, at 27,29.
3 Proposal for Decision at 26.
4
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granting the charter application was invalid because, among other reasons, the
Commissioner failed to render his decision within the 45-day period, in violation of an
applicable rule (Rule 1.9), That rule required a decision on pending applications within
45 calendar days after the date the hearing is finally closed. The question before the
Court, then, was whether the 45-day deadline for issuing a decision was mandatory, and
thus, whether the Commissioner’s failure to act within 45 days invalidated the
Commissioner’s decision.

The Court held that the 45-day deadline was not mandatory but only directory. In
reaching its decision, the Court explained that provisions that do not go to the essence of
the act to be performed, but that are for the purpose of promoting the proper, orderly, and
prompt conduct of business, arc not ordinarily regarded as mandatory. If the provision
directs the commission of an act within a certain time without any negative
consequences, the “provision as to time” is usually directory.

In the Lewis case, the rule at issue—Rule 1.9—did not provide, either expressly or
by implication, that if a Commission fails to issue an order within the 45-day timeframe,
the order is voidable or invalid. The rule did not, in any way, restrict the Commissioner
from acting after the expiration of 45 days after the close of the hearing. The Court
fur,ther explained that the purpose of the rule was “to promote prompt and ordetly
consideration and action by the Savings and Loan Commissioner.” Because no legal
consequences were spelled out for the failure of the Commissioner to render his decision

within the specified time, the Court concluded that the rule was directory, not mandatory,




and that the failure of the Commissioner to render a decision within that time period did
not, of itself, invalidate the Commissioner's order.

In reaching its decision, the Court contrasted another Supreme Court case, Bay
City Federal Savings & Loan Association v. Lewis, 474 S.W.2d 459 (Tex.1971). In that
case, the Court was tasked with interpreting a statute that required the Commissioner’s
order to include concise and explicit statements of underlying facts that support findings
that are set forth in statutory language. The Court ultimately held that the
Commissioner’s order approving a charter application was invalid because the
Commissioner failed to set forth precise and explicit statements of underlying facts to
support the findings that the statutory requirements had been complied with. “This
statutory mandate requiring recitation of underlying facts in support of statutory findings
in Bay City was clearly a requirement of substantive law,” explained the Court.

The Lewis Court also surveyed a number of other cases from various jurisdictions
that were presented with this same issue: whether a statute or rule is mandatory or
directory.

Muskego-Norway Consolidated Schools Joint School District v. Wisconsin
Employment Relations Board, 151 N.W.2d 84 (Wis. 1967), is a Wisconsin case, wherein
the court held that a statute requiring the State Employment Relations Board to file its
findings and decision within 60 days after the closing of a hearing was held to be
directory and not mandatory.

Similarly, in Carrigan v. lllinois Liguor Control Commission, 166 N.E.2d 574 (111.
1960), the Illinois Supreme Court considered the implications of a statute providing that
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within 20 days after service of any order or decision of the Liquor Control Commission
upon any party to a proceeding, such party may apply for a rehearing and the commission
shall consider such application for rehearing within 20 days from the filing thereof. The
court held that the portion of the statute concerning rehearing within 20 days was merely
directory, and failure of the commission to consider the application for rehearing within
20 days did not deprive the commission of jurisdiction.

In Huffman v. Kite, 93 S.E.2d 328 (Va. 1956}, the Virginia court considered the
language of a statute providing that appointments to the School Trustee Electoral Board
are to be made by the Circuit Court or judge within 30 days of July 1, 1950, and every
four years thereafter, and that vacancies shall be filled within 30 days. That court
determined that the statutory deadlines were not mandatory but only directory.

The common thread running through the Lewis holding and the holdings from the
various jurisdictions cited by the Lc_zwis Court is that all of the statutes and rules that were
held to be directory, rather than mandatory, imposed deadlines or timeframes within
which to act. The only case cited by the Lewis Court that addressed a substantive
requirement—one that did not impose a deadline or timeframe—was the Bay City case,

and in that case, the Supreme Court held that the statute at issue was mandatory, rather

than directory.’

3 1t should be noted that the Court could have interpreted this statutory provision—requiring
underlying findings of fact—as a procedural one that was intended to promote the proper,
orderly, and prompt conduct of business. Yet, the Court refused to apply the caselaw in such a
way as to render this provision meaningless; the provision is a mandatory one requiring
compliance. This demonstrates that the Court was very reluctant to determine that a
statutory/regulatory requirement is directory, rather than mandatory, even when those
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Indeed, a review of subsequent cases applying the Supreme Court’s Lewis holding
reveals that appellate courts have reached similar decisions—concluding that a statute or
rule is directory rather than mandatory only when those rules or statutes have addressed
deadlines or timelines, as in the Lewis case.’

This makes sense when considered in conjunction with well-established legal
principles addressing interpretation of statutes and rules. See Continental Cas. Co. v.
Rivera, 124 S.W.3d 705, 709 (Tex. App.—Austin 2003, pet. denied) (holding that in
construing administrative rules, courts employ well-settled principles of statutory
construction); City of San Antonio v. Headwaters Coal., Inc., 381 S.W.3d 543, 551 (Tex.
App.—San Antonio 2012, pet. denied) (same). Courts look first to the plain meaning of
the words. BFI Waste Sys. of N. Am., Inc. v. Martinez Envtl. Group, 93 S.W.3d 570, 575
(Tex. App.—Austin 2002, pet. denied) (“MEG”). If the language is unambiguous, courts
interpret the rule using its plain language unless that interpretation leads to absurd results.
Id.; City of San Antonio, 381 8.W.3d at 551; see also Tex. Dep't of Protective &
Regulatory Servs. v. Mega Child Care, Inc., 145 SSW.3d 170, 177 (Tex. 2004).

A cardinal rule of statutory construction (and thus, rule interpretations) is that
every word, phrase, and expression in a statute should be read as if it were deliberately

chosen, and the words excluded from the statute are presumed to have been excluded

purposefully. City of Austin v. Quick, 930 S.W.2d 678, 687 (Tex. App.—Austin 1996),

requirements could be construed as procedural, not substantive and don't truly address the heart

of the issues contemplated.

® See, e.g, Texas Department of Public Safety v. Pierce, 238 8.W.3d 832, 836 (Tex. App.—EI Paso 2007, no pet.);
Patel v. Tex. Dep't of Pub. Safety, 409 8.W.3d 765, 771 (Tex. App.—Houston {1st Dist.} 2013, no pet.); Texas
Department of Public Safety v. Guerra, 970 S.W.2d 645, 650 (Tex. App.—Austin 1998, pet. denied).
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aff'd, 7 S.W.3d 109 (Tex. 1999). Courts must take statutes as they find them, giving full
cffect to all of the statute’s terms. RepublicBank Dallas, N.A. v. Interkal, Inc., 691
S.W.2d 605, 607 (Tex. 1985) (quoting Simmons v. Arnim, 220 S.W. 66, 70 (1920)).

Furthermore, an administrative agency is required to follow its own rules and
procedures. See City of Waco v. Texas Natural Res. Conservation Comm 'n, 83 S.W.3d
169, 179 (Tex. App.—Austin 2002, pet. denied) (holding that the TCEQ “shall follow its
rules as adopted until it changes them in accordance with the Act”). An agency’s failure
to follow the clear and unambiguous language of the law and its own rules is arbitrary
and capricious. Rodriguez v. Service Lloyds Ins. Co., 997 S.W.2d 248, 254-55 (Tex.
1999).

In their PFD, the ALJs have proposed extending the Lewis decision in an
unprecedented manner to allow for substantial compliance with clear, mandatory,
regulatory requirements. The ALJs have essentially determined that the plain language of
TCEQ’s rules need not be given full effect, and BRA need not fully comply with TCEQ’s
rules. This is a significant departure from established precedent and from TCEQ’s own
application of its rules.

Indeed, TCEQ creates guidance documents to accomplish the prompt and orderly
conduct of business; guidance documents are intended to assist applicants in complying
with the rules. But even those guidance documents cannot conflict with the express
language of a rule.

This new interpretation and application of TCEQ’s requirements, as directory

rather than mandatory, creates a slippery slope, allowing permit applicants to claim that
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they need not comply with every TCEQ regulatory requirement or give effect to the plain
language of the agency’s rules. This is the definition of arbitrary and capricious.

If the ALJs had properly recognized that TCEQ’s rules are mandatory and not
directory, then they should have necessarily determined that strict compliance with those
unambiguous rules is required, and BRA failed to do so, on a number of counts.

Application fails to sufficiently identify the fotal amount of water to be used

The ALIJs agree that the permit language must be revised to clarify the different
appropriatioﬁ amounts under the different demand scenarios. But this alone does not
address the numerous deficiencies related to identification of the total amount of water to
be used. In fact, it is not clear at all from the application materials, the evidence
presented, or the draft SysOp Permit and WMP that a specific use exists for all of the
water requested for appropriation.

This issue is further addressed in various sections below, including the beneficial
use discussion, the discussion on consistency with state and regional plans, the drought of
record discussion, and the discussion regarding storage capacity.

In addition, FBR excepts to the ALJs’ highly deferential standard applied to BRA
in addressing the requirement that BRA identify specific uses for the requested water.
The ALIJs concluded that because BRA included a laundry list of poftential uses for the
requested appropriation, it satisfied this requirement. But this is not what was

contemplated by the rules. Indeed, when Rule 295.5 is read in conjunction with Rule
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297.43(c),” it becomes clear that the intention was to require an applicant to specify the
amount of water that would be beneficially used for each purpose identified. Even if the
requested appropriation amount is intended to be used for more than one purpose, the rule
contemplates that a specific amount of water be tied to a specific purpose or purposes.
Here, BRA has simply asked for all the water it can create through its system operation,
and then listed all of the purposes for which that water might be used. This is further
addressed in the beneficial use section of this brief.

Points of Diversion are still not adequately identified

FBR supports and adopts the excepﬁons made by the Lake Granbury Coalition on
this issue.

In short, it is beyond dispute that BRA failed to identify specific, realistic
diversion points. Even Mr. Gooch acknowledged this.®

Yet, the ALJs have determined that BRA substantially complied with Rule 295.7
regarding identification of diversion points, because the rule is not mandatory; it is only
directory. The “mandatory v. directory” argument has been discussed above. In short, the
caselaw does not support an interpretation of Rue 295.7 as directory. Sirict compliance
with this rule is required, and because BRA failed to do so, its permit should be denied.

XI. WATER AVAILABILITY, DROUGHT OF RECORD, AND

IMPAIRMENT OF EXISTING RIGHTS

’ The rule states, in relevant part: “The amount of water appropriated for each purpose listed under this section shall
be specifically appropriated for that purpose. The commission may authorize the appropriation of a single amount or
volume of water for more than one purpose of use.” 30 Tex. Admin. Code § 297.43(c).

" Tr. pp. 3141-3142.
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ALJs’ Description of Relevant Issues
A) The SysOp Permit Continues to Overstate the Amount of Water Available from
BRA’s Reservoirs because Storage Capacity in the Reservoirs has been Lost to
Sedimentation.
B) The Drought of Record.
C) Junior Refills.
D) Impairment of Existing Water Rights.
ALJs’ Recommendation
As a global matter, the ALJs determined that the full amount of water sought to be
diverted under the SysOp Permit is available and that the diversion will not impair
existing water-right holders. More specifically, and relevant to FBR’s exceptions, the
ALIJs determined that: the WMP has now been prepared and the entire Application is now
before the ALJs, mooting any concerns with a two-step process; that because the
Application overstates the amount of water available from BRA’s reservoirs, the
appropriation amounts should be reduced as indicated by the revised modeling utilized by
Dow; that the SysOp Permit be issued without a new drought of record-based reduction
to the appropriation amount, but with requirements that BRA study the effects of the new
drought and that appropriation amounts be lowered if the study shows that the drought
decreased the amount of water available for the SysOp Permit; that the water availability
analysis is correct, and does not allow unauthorized junior refill of storage under the 1964
System Operation Order and/or SysOp Permit; and that no existing water rights will be

impaired if BRA’s request for a permit is granted as proposed by the ALIJs.
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FBR will address each of these issues, in turn, below.

FBR Exceptions

Reservoir Storage Capacity

FBR agrees with the ALJs’ conclusion that BRA must reduce the appropriation
amounts in the SysOp Permit to account for “actual” storage capacities in its system
reservoirs. But FBR shares the concerns expressed by the Lake Granbury Coalition on
this point. A corresponding reduction in the maximum authorized diversion by reach is
necessary. Once the adjustments have been made, this information should be shared with
all parties for review.

Drought of Record

FBR agrees with and adopts the arguments presented on this issue by Dow, the
Lake Granbury Coalition, and NWF. More specifically, FBR maintains that the
appropriation amounts in the SysOp Permit must be reduced to account for the new
drought of record. BRA cannot demonstrate water availability for its fequested SysOp
Permit without accounting for this new drought of record, because its water availability
model was based on assumptions that are now known to be obsolete—e.g., the firm yield
in Possum Kingdom, alone, must be significantly reduced because of the most recent
drought.

The PFD proposes allowing BRA to evaluate the impacts of the drought of record

on water availability at a later date. But, we know now that the drought of record has had
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some impact on water availability; the evidence demonstrates this.” BRA must account
for this now.

Allowing BRA to address the impacts of the drought on water availability at a
later date simply adds another step to this long, drawn-out, multi-step process, and leaves
the parties without any “final” determination regarding water availability and the proper
appropriation amount. it essentially creates the same finality issue that the ALJs
identified in their first PFD.

Junior Refills

FBR supports the arguments presented by Dow on this issue.

Iimpairment of Existing Water Rights

FBR excepts to the ALJs’ determination that BRA has demonstrated that it will
not impair existing water rights, including its own existing water rights.

BRA’s appropriation model, which was used to support the 516,995 acre-feet
appropriation request, does not assume full exercise of BRA’s existing water rights.
Consequently, granting the SysOp Permit would run afoul of the decision by the Supreme
Court of Texas in the Stacy Dam case."

To be clear, FBR does not contend that BRA cannot, or is not allowed to, rely on
its existing water rights to maximize the amount of water available to it, when it operates
the system, if this SysOp Permit is granted. In other words, contrary to BRA’s assertions

and the ALLJs’ explanation in their PFD, FBR’s contention regarding water availability

? See subsection “Impairment,” below.
1 Lower Colorado River Authority et ai, v. Texas Water Development Board, 689 S.W .2d at 873 (Tex. 1984)

(referred to herein as “Stacy Dam™)..
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(or lack thereof) is not premised on how BRA will operate its system in the future, if this
SysOp permit is granted.II

Rather, FBR’s concern is that the modeling that was relied on by BRA and the ED
to demonstrate water availability fails to fully account for BRA’s existing water rights;
the modeling fails to assume the full exercise of those water rights. Consequently, those
existing water rights are not protected and are in fact double-permitted, which is
prohibited by the Supreme Court’s holding in Stacy Dam.

In the Stacy Dam case, the Supreme Court held that “second grants [of water
rights] that overlay uncancelled water permits are not authorized, and . . . existing rights
may not be impaired or forfeited until cancelled in whole or in part.”'* Although the ALJs
correctly cited and quoted from this case, they did not properly apply the holding to the
facts presented here.

The problem is that no party—not BRA nor the ED——presented a model that
determined water availability assuming the full exercise of BRA’s existing water rights.
To the contrary, BRA conceded that its modeling did not assume full exercise of existing
water rights.13

BRA explained, via testimony and in its reply to closing arguments, that it does
not intend to fully exercise its existing water rights when operating its system under the

SysOp permit."* But this does not excuse BRA from assuming full exercise of the entire

' See PFD, p. 106.

2 Stacy Dam, 689 S.W.2d at 876.

5 Tr, p. 4289, 11. 8-13; p. 4290, 1. 11-17 (testimony by Gooch).

" In their analysis, the ALJs explain that “in wetter years, BRA likely will divert more water under the new permit
and less under its currently existing water rights,” and because any new permit would be junior to existing permits,
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appropriated amount under its existing water rights when determining water availability.
Unless it cancels or partially cancels its existing water rights, BRA must continue to
assume full exercise of its existing water rights in conducting its water availability
modeling. Stacy Dam commands this.

BRA conceded, on several occasions, that its modeling did not fully account for its
existing water rights."

The ALJs appear to have disregarded this evidence, and instead focused on the
testimony of Dr. Alexander. The ALJs quote Dr. Alexander’s testimony, wherein she
stated that the dual simulation model that she used to determine water availability for the
SysOp permit sufficiently protected existing water rights. According to Dr. Alexander, in
the first round of the dual simulation, “all of BRA’s water rights are diverted at their full
authorized amount.” Having accounted for those existing water rights, Dr. Alexander
determined that 1,001,449 acre-feet per year was available for appropriation. And,
according to the ALJs’ PFD, Mr. Gooch agreed.

It is worth noting that BRA did not attempt to demonstrate, via modeling, that
1,001,449 acre-feet per year was available for appropriation. In fact, by the time of the
contested-case hearing, it abandoned its request for this amount of water. Even BRA

recognized that this figure was not supportable.

BRA’s existing water rights will nevertheless be protected. Proposal for Decision at 106. FBR, and presumably all
parties, understand that this is BRA’s stated intention. But the issue here is water availability, which is determined

via modeling, not via anticipated operations.
" See, e.g., Tr. p. 2885, 11 13-18 (testimony by Brunett); Tr. p. 4289, II. 8-13; p. 4290, I1. 11-17 (testimony by

Gooch).
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Moreover, Dr. Alexander’s explanation of the dual simulation model was overly
simplistic. In fact, even BRA’s witnesses admitted that the first round of the dual
simulation protects and assumes full exercise of all senior, existing water rights, except
BRA’s existing water rights. That’s because BRA’s existing water rights are returned to
the system during the second round of the dual simulation. The model does not assume
full exercise of BRA’s existing water rights to determine water availability, not even
during the first round of the dual simulation. The model merely sets those water rights
aside temporarily, during the first round of the dual simulation, so that they can then be
returned to the system and used as part of the system operation, but not at the full
appropriated amount.

That the dual simulation model fails to fully protect BRA’s existing water rights at
their fully appropriated amounts was made evident during the first hearing in this matter.
The modeling used to support the appropriation request for the first hearing was
essentially the same dual simulation model that Dr. Alexander relied on for this second
hearing. That is, during the first round of the dual simulation, BRA’s existing water rights
were set aside, at their fully appropriated amounts; during the second round of the dual
simulation, they were returned to the system operation. And yet, the ALJs correctly
determined that BRA’s existing water rights had not been protected, and in fact, would be
double-permitted, in violation of the Stacy Dam holding, if the SysOp permit were issued
as proposed:

In the modeling used to determine the amount of unappropriated water

available for the SysOp Permit, BRA and the ED should have, consistent

with Stacy Dam, assumed that all existing water rights (including BRA’s
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water rights) were being fully exercised. Instead, they assumed that

106,039 acre-feet of BRA’s existing water rights would not be exercised in

the Glen Rose Scenario. As such, the Proposed Permit overstates the

amount of unappropriated water available in the Glen Rose Scenario by

106,039 acre-fe(_at.16

Admittedly, the Glen Rose Scenario no longer exists, because BRA is no longer
proposing to divert all of the water under the SysOp Permit at Glen Rose. But the salient
péint in this discussion of the Glen Rose Scenario is that the dual simulation model failed
to protect BRA’s existing water rights, even though those water rights had been set aside
in the first round of the dual simulation, which is the case here too. So, Dr. Alexander’s
assurance that the first round of the dual simulation protects BRA’s existing water rights
is simply wrong, and the ALJs understood this when drafting their first PFD in this case.

To determine whether BRA’s existing water rights were adequately protected, one
has to focus on the second round of the dual simulation to see whether BRA is assuming
full exercise of those existing water rights in calculating the amount of water available for
appropriation under the SysOp. During the first hearing, by looking at the second round
of the dual simulation, the ALJs observed that BRA was sacrificing some of its existing
water rights, but not seeking to cancel those water rights, in violation of Stacy Dam.
Now, however, the ALJs appear content to simply rely on Dr. Alexander’s assurance that
the first round of the dual simulation protects all of BRA’s existing water rights, even
though the Glen Rose Scenario has already shown this to be untrue.

Had the ALIJs focused on the second round of the dual simulation, as they properly

did in their first PI'D, they would have necessarily acknowledged that BRA is not

8 First Proposal for Decision at 62.
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assuming full use of its existing water rights in calculating water availability for its
SysOp Permit. BRA’s witnesses even admitted this. For instance, Mr. Brad Brunett
testified that, from his perspective, the Stacy Dam principle, described above, does not
apply to BRA’s proposed SysOp Permit. That is, according to Mr. Brunett, in using the
WAM to determine the amount of unappropriated water available for appropriation, BRA
need not assume full use of existing water rights for its requested system operation
permit."’

BRA attempted to justify Mr. Brunett’s testimony by arguing, in its reply to
closing arguments, that Mr. Brunett was referring to “operations” under the SysOp Permit
when he testified that existing water rights need not be fully exercised in determining
water availability. But this re-characterization of Mr. Brunett’s testimony is simply not
accurate. Mr. Brunett was pointedly asked whether, “for purposes of a system operation
permit such as the one we have here, when conducting a water availability analysis,” is
TCEQ required “to assume that we're protecting BRA's existing water rights to the full
extent -- ot to the full amount that's included in their appropriation.”® And Mr. Brunett
responded in the affirmative: “That’s my opinion.”"

Mr. Gooch likewise acknowledged that the modeling did not assume full use of
BRA’s existing water rights.

Q: Okay. And so in those years where the blue part of the bar is not

reaching 761,000 acre-feet, doesn’t that mean that BRA is not using or fully
using its existing water rights?

7Ty, p. 2883, Ii. 15-23.; 2885, 1l. 10-19.
8 e, p. 2885, 1. 13-18.
¥ T, p. 2885, 1. 19.
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A: I think that’s true in those years. They’re not being used to the
permitted value —*°

Q: ][] But at least according to this table, in the year 1973, there’s no
dispute that this table shows that BRA is not fully exercising or depleting
its existing water rights to achieve the maximum use number in 19737

A:. ... but certainly it doesn’t show full use of the existing water rights in

BRA also argued in its closing briefs that there is no requirement that its existing
water rights be fully exercised each year. What BRA failed to grasp is that no one is
suggesting that it actually fully exercise its existing water rights every year, or even any
year. But, regardless of how BRA intends to use its existing water rights, under the Stacy
Dam decision, it must model those existing water rights assuming exercise of the full
amount permitted to determine whether sufficient water is available for the requested
appropriation. BRA did not do so. It assumed, in its modeling, that existing water rights
would not need to be fully exercised. In the real world, this is likely true. But Stacy Dam
instructs that new permits may not be issued based on an assumption that an existing
permittee will not actually need all of its water.,”

Indeed, were BRA’s alternative SysOp Permit and WMP issued, as proposed,
then, as Mr. Trungale explained: the same water would be “doubly appropriated under
two separate permits”;> the same water “is used to meet the appropriation under the

existing permits and that same water is used to meet the appropriation that has been

0 Tr, p. 4289, 11. 8-13.

21 r, p. 4290, 1. 11-17 (testimony by Gooch).

2 Stacy Dam, 689 S.W.2d at 882,

2 Tr, P. 3494, 11. 8-11; see also Tr. P. 3490, 11. 1-24.
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sought under this new [SysOp] permit.”** This contravenes the holding in the Stacy Dam
decision.

Acknowledging this possibility, BRA proposed in its reply to closing arguments
additional permit language that would apply the authorized annual diversion amount as a
limit on both the SysOp permit appropriation and its existing water rights.” The ALJs,
correctly, refused to add this provision, For practical purposes, the provision makes
sense, and it reflects what BRA is actually attempting to accomplish. But this limit would
amount to an amendment or a partial cancellation of BRA’s existing water rights, and
BRA cannot accomplish an amendment or a partial cancellation of its existing water
rights via this SysOp Permit and WMP proceeding.

Finally, both BRA and the ALJs characterize FBR’s and Mr. Trungale’s concerns
regarding “double-permitting” of the same water as a misunderstanding of BRA’s
intentions. The PFD suggests that Mr. Trungale has conflated modeling requirements
with operation assumptions. But this is the exact opposite of Mr. Trungale’s testimony.
Even Mr. Gooch understood this.

As Mr. Gooch acknowledged, neither FBR nor Mr. Trungale suggests that, in the
real world, BRA must deplete all of its existing water rights before it can use run-of-river
water.”® The problem, here, is that the water availability inquiry does not ask what might

happen in the real world. The model is not designed to account for real-world operations

*Tr. p. 3528, 11. 21-25.
2 BRA’s 2™ Reply Brief at 28-29.
% Tr, P. 4148, 1. 8-13.
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for this type of system operation permit. For a new appropriation, the model simply asks
whether sufficient water is available if all existing water rights are fully exercised.

BRA’s real issue here is with the water availability model and the legal inquiry
that the model is designed to address. But, BRA cannot simply ignore the water
availability requirement because it does not agree with its use here. Rather, BRA should
have amended its existing water rights and included them in the WMP.?" Or BRA (and
TCEQ) should have sought to develop a proper procedure, via rulemaking, to address
applications for system operation permits such as the one BRA has requested here.

Conclusion

In sum, BRA failed to satisfy its burden of proving that sufficient unappropriated
water is available for its requested appropriation. And the ALJs incorrectly relied on Dr.

Alexander’s testimony, erroncously describing the function of the dual simulation model,

to justify BRA’s requested appropriation.

XII. BENEFICIAL USE
AlLJs Description of the Issues

Whether BRA must show and has shown that the water authorized in its permit will be
put to a beneficial use.

ALJs’ Recommendation

The ALJs have taken the position that BRA has met the test for Beneficial Use under

Section 11.134 (b)(3)(A) because they found:

1) BRA listed the uses it intends, and all are listed in Chapter 11 and none are
waste; and

2 See Tr, P. 3494, 11. 12-22 (Trungale explaining that there are other ways of meeting system operation goals
without double-permitting the same water).
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2) BRA could use the water beneficially sometime in the future.
The ALJs then state that the Texas Water Code does not obligate BRA to prove that
every drop of water authorized under the SysOp Permit will instantly be put to use, but
rather that the water is only intended for a beneficial use.

FBR Exceptions

Summary:

First, FBR is not concerned with every drop of water requested for appropriation
by BRA, but rather with most of the 500,000 acre-feet of water per year (AFY) that BRA
could be authorized to apprqpriate under this SysOp permit. For most of the water, BRA
has not presented evidence that it will beneficially use the water in a reasonable time.

Second, while FBR agrees that a showing of good intentions is an appropriate first
step, it is not sufficient to prove that BRA's SysOp water will be used to meet any of the
needs BRA claims it could supply in a reasonable time, or ever. Such good intentions are
not sufficient for granting one water right and denying others the opportunity to seek a
right to beneficially use the unappropriated water in ways that benefit the public in a
reasonable time.

It may not be BRA's intent to waste water, but that certainly could be the result.
For example, all BRA is likely to do for the foreseeable future is hold more water in
reservoirs for long periods of time, since the water will not be needed for significant
periods of time. This will result in more evaporation of water than would otherwise serve

the non-consumptive, beneficial uses of protecting the environment or providing for
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instream recreation. It will also require those seeking to beneficially use water to buy the
water from BRA, instead of having the opportunity to obtain it from the Commission.

The Policy Behind the Beneficial Use Test:

As the ALJs correctly acknowledged, the surface water is held in trust by the state
for the public. Tt is a public resource that can and should be put to uses that benefit the
state. It is not like groundwater on private property where a person is allowed to buy up
large quantitics and bank the water until the price rises sufficiently to assure a good
return on the investment. That type of banking or speculation is what the beneficial use
test is intended to avoid.

Certainly the test should make sure that someone does not intend to waste water,
but no permit applicant is going to admit that they intend to waste any state water. Thus,
the most significant role of the beneficial use test is to prevent speculation or efforts to
bank water until others might need it in the future. Either can result in higher prices for
water or even a monopoly in the affected area of the state; these results do not serve the
interests of the public.

Texas is not alone in dealing with these issues. The Governor of Texas and this
Commission are members of the Western State Water Council, which works on water
policy and provides guidance to western states, including Texas. In its summary of water
laws for western states the Council has noted:

Chapter 2, Section 1: Prior Appropriation in the West

Prior appropriation is the predominant method for allocating water

resources in the West. Historically, prior appropriation required a water

user to show (1) intent to apply water to beneficial use; (2) a diversion to
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convey water from the stream to the place of use; (3) timely and beneficial
use of water,”

This requirement is designed to prevent excessive or counterproductive
speculation. Excessive speculation could prevent someone else in the
community from putting the water to good use who is otherwise capable of
doing s0.”

Thus, the test is more than intent. [t requires proof of a timely use.

A second good source of the policy of western water law is Water Rights in the

Western States 407 (3d ed. 1911), by Samuel C. Weil, who notes, "Among reasons this

doctrine was developed is to guard against speculation and monopoly." The decisions by
the Texas Supreme Court and courts of other western states are consistent with this stated
principle, as will be discussed below.>

The Commission can encourage usé of Texas surface waters in more competitive
and innovative ways by not simply appropriating all or most of the unappropriated water
to anyone who could use the water in some unspecified future time period. The time of
use is important.

There are uses in the foreseeable future that SysOp water will fill. That figure is
clearly within the 100,000 to 200,000 AFY range, as identified by the Region G and H
regional plans, with some flexibility for BRA to help solve unanticipated shortfalls. With

an appropriation of that size, BRA could, arguably, satisfy the beneficial use test. If and

™ Craig Bell, Executive Director, Jeff Taylor, Legal Counsel, Water Laws and Policies for a Sustainable Future: A
Western States’ Perspective, Prepared by the Staff of the Western States Water Council, page iv {emphasis added).

29

Id. at 67.
1 For the Stacy Dam case, see Lower Colorado River Auth. v. Texas Dept. of Water Res., 689 S.W.2d 873 (Tex.
1984). For the decisions of courts of other western states, see subsection, below, titled “Texas Law is Consistent
with all the Laws of other Western States™.
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when necessary, BRA could then return to seek more water rights in the future, but so
could others.

Moreover, with what will obviously be excess water for years to come, BRA could
also have proposed including in its WMP use of water to support rural economies. It
could have included provisions for release of water for downstream use, when possible,
to provide recreational opportunities, as it has in the past,”’ even when it had sold
essentially all of its water. It could do the same to benefit the environment by releasing
water in reservoirs for delivery to customers or to move water to a downstream reservoir
in ways that also provide instream flows for the environment when needed. There are
times when the flows in the rivers and streams cannot meet the environmental flow
standards because of over-appropriation in some river segments.

With the smaller appropriation that FBR proposes, if a SysOp permit is issued,
more water will clearly stay in the river and streams for recreational uses and the
environment.

Unfortunately, it appears that the ALJs have accepted BRA’s arguments that if
BRA is not authorized the full amount it could use in the future (basically the remaining
unappropriated water in the basin), the water will be wasted or not used. On the very first
page of the Introduction to the PFD, the ALJs statc BRA's argument that someone would
need a new large reservoir to take advantage of the unappropriated water that currently

exists.>? That is not true, and there is no credible evidence that it is.

3! Testimony of Ed Lowe, FBR Ex. 1 at 8-12 and FBR Exs. IB& 1 C.
** Proposal for Decision at 1.
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First, a percentage of the unappropriated water that BRA is seeking is water that
anyone with a bona fide need could request. BRA is not just seeking water that it claims
it can "create” through the operation of its reservoirs as a system. Moreover, additional
water could be appropriated by others without a large reservoir, possibly in more efficient
Ways.

For example, aquifer storage capabilities are being developed, sometimes with use
of small reservoirs to collect flood flows or water that is not firm. This is done, in part, to
avoid waste by evaporative losses in reservoirs. A number of smaller reservoirs closer to
the locations of the needs are also reasonable alternatives to one big or several large
reservoirs.

Yet, giving BRA water it cannot use for decades, if then, forecloses those options
and new technologies that are likely to be developed in the future to help conserve water.

FBR has supported and continues to support an appropriation to BRA in a new
effective and flexible permit to serve foreseeable water needs and protect the
environment. In the last round of hearings, FBR proposed a permit that would authorize
BRA to appropriate 150,000 AFY. If that or some figure in that range were all that BRA
was sceking, FBR would likely not be arguing about whether BRA can beneficially use
the water. With a reduced appropriation amount, other issues raised by protestants might

“have also been resolved or become moot. Settlements might have been possible with a

number of current protestants.
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The ALJs do not give credence to the water policies of western states that FBR
uses to support its beneficial use arguments.” FBR maintains that the approaches taken
by other states using the prior appropriate doctrines are helpful, but FBR has focused its
legal arguments on the key decision by the Texas Supreme Court, which is discuésed
below. That court’s holding is not consistent with the test proposed by the ALJs, but it is
very similar to what other western states have developed, as policy and law,

In contrast, the ALIJs appear to be saying that under Texas law, as long as the
intent is not to waste water, all that is needed is 1) a list of beneficial uses and 2) a
showing that there could be needs in the future thatan applicant could address with its
requested appropriation. That is certainly not what other states have set as their test of
beneficial use.

There has to be a reasonable time limit on use, i.e., proof of such potential use in a
reasonable time to justify cutting off others from using the state's water or taking it out of
the river simply to store more of it. FBR is not proposing 10 years, the cancellation
period in Texas law,> but it also cannot be 50 years out, when there is no justification to
tie up most of the water for such a long period of time.

The rules of water planning are different than those for water rights permitting as
will be explained in detail in the section addressing consistency with water plans. In
brief, the legislature provided in statute that it is the Regional Water Planning Groups

(RWPGs) that have the authority and responsibility, subject to TWDB approval, to

3 Proposal for Decision at 113-114.
3 Tex. Water Code, Section 11.172.
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determine which strategies are appropriate for future needs.” Those determinations are
not left to the water supplier, the entity in need, or the Commission.

It is, therefore, the RWPGs that are required to help set priorities for which
strategies are needed now, strategies that can be delayed until there is a better estimate of
need and an evaluation of alternative strategies. For all strategies, RWPGs have to
consider the full range of impacts of any proposed strategy in the regional water plans,
including impacts on agriculture and other rural economic issues. These are issues and
impacts that the Commission does not consider in water right permitting. The RWPGs
for Region G and H have made their evaluations of impacts and provided their
recommendations and prioritizations for strategies in their regional water plans. Those
plans have been approved by TWDB and are now part of the State Plan. Thus, the
Commission must respect and defer to those plans.

In many cases, the RWPGs’ strategies for how and when the regions’ needs are to
be fulfilled include both primary and secondary strategies. Those recommendations for
strategies cannot be ignored because a water supplier or entity with a future need
disagrees with the decisions of the RWPG and the TWDB. Thus, if Gulf Coast Water
Authority now wants SysOp water, it has to propose that to the RWPG and let the RWPG
decide if that is an appropriate strategy, or possibly a fall-back strategy for GCWA's
projected need. But that decision is not GCWA's, BRA's, or the Commission's. If this
SysOp permit is issued as proposed, however, then, BRA and the Commission will have

usurped the decision-making authority of the RWPGs and the TWDB.

# See Tex. Water Code, Sections 16.053(e)}(5)(C) & (e)(9)(B).
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Moreover, the PFD’s recommended approach to applying the beneficial-use test
will open the door to speculation, at least in the basin where there is unappropriated
water. Under the ALJs” approach, anyone can apply for a large water right, if that person
can show a need and a possibility of sale of large amounts of water some decades in the
future.

It should also be noted that the Commission sets time limits on construction of
new reservoirs for the same reason that new appropriations cannot be issued without a
showing of beneficial use in a reasonable time. The Commission has faced the issue of
what is a reasonable amount of time for a reservoir to be constructed. It has set time
limits and considered requests to extend those limits. That is, in fact, what the legisiature
did for the Allen's Creek Reservoir.

As explained above, the beneficial-use test is whether BRA has shown that it will

put the state's limited resources to a beneficial use in a reasonable amount of time, There

is no evidence of what is reasonable for the Brazos River Basin, or the Region G and H
areas. There is no evidence of what is a reasonable time under the current conditions.
Thus, for example, it may be consistent with the regional plans to include the 70,000
AFY for the Comanche peak expansion because it is in the regional plan, but given that
the expansion has been abandoned, there is no showing of use in any reasonable time for
that significant percentage of the proposed appropriation.

Whether BRA is intending to bank water so others cannot obtain it and it will be

able to fund a growing organization is really not the issue. The issue is that BRA has not
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presented proof that it can satisfy the express statutory language or the underlying policy
for the Beneficial Use test.

Texas Law:

In its closing arguments following the contested-case hearing, the ED

stated:

There is no set formula, either in statute or rule, for what constitutes an
adequate demonstration of meeting the beneficial use requirement.

FBR agrees that there is no strict test, nor should there be. As with most of the
issues presented in this matter, the Commission needs to retain some discretion to address
different circumstances across the state.

There is, however, clear guidance for a Commission decision from

1) a decision by the Texas Supreme Court,

2) several sections of Chapter 11 of the Water Code, and

3) TCEQ’s historic rules for water rights.

The Executive Director never addressed or even mentioned the reasonable time
requirement in the Texas Supreme Court decision on beneficial use or the "necessary"
language in Chapter 11's definition of "beneficial use." In arguing that there is no “set

formula” for determining beneficial use, the ED simply ignored the significant guidance

that exists regarding this issue.
The AlJs recognize that most of the appropriation must be shown as "necessary,"

but never explain why they have determined that it is necessary. They do not describe the

% ED 2™ Reply Brief at 8.
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evidence to support this determination. They also do not address the reasonable time
requirement in the Supreme Court's decision (discussed below).

Instead the ED and the ALJs propose that the Commission set a new precedent
that essentially does away with the beneficial use test. But this cannot be what the
legislature intended when it enacted the statute requiring a showing of beneficial use.
The Legislature did not intend that an applicant need only list the beneficial uses to which
the water could be used, show the possibility of such use, and express the intention not to
waste water,

The one court case discussed by the ALIs is not relevant for this sysop
permit, given the amount of water and the unreasonable amount of time BRA is
speculating it could use much of that water. No other cases or legal authorities were cited
in the PFD or in the ED’s Arguments to support the ALJs’ proposed approach to the
beneficial use test.

The key decision by the Texas Supreme Court provides the best guidance:

The legislature also recognized the important principle of beneficial

use. No person is granted the right to waste water by not using it. /n re

Adjudication of the Water Rights of the Upper Guadalupe River Basin, 642

S.W.2d 438 (Tex. 1982); Texas Water Rights Commission v. Wright, 464

S.W.2d 642 (Tex.1971). It is for that reason that unbeneficial use can be

corrected by cancellation. To order partial cancellation of a permit for

nonuse, the Commission must find, among other facts, that the permittee

was not justified in his nonuse or does not have a bona fide intention of

putting the unused water to an authorized beneficial use within a
reasonable time.”’

7 Lower Colorado River Authority et al, v. Texas Water Development Board, 689 S.W.2d 873 (Tex. 1984)
(emphasis added).
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Thus, the Court made two important holdings. First, "waste" can occur by failure
to use the water. It is not just using water in a way that is not beneficial. Second, the
walter has to be put to use within a reasonable time. Ten years is what the legislature
found as the amount of time lack of use becomes waste. The fact that TCEQ and its
predecessors have not exercised the authority to cancel water rights does not change that
basic legislative guidance.

FBR is not suggesting that the test for cancellation and the test for beneficial use
are or should be the same. The cancellation statute simply provides some guidance on
what the legislature considered a reasonable time limit on non-use so that others could
have a chance to obtain the right to use the water. This cancellation statute is also
instructive, as guidance, for purposes of addressing the beneficial use test.

Chapter 11 defines beneficial use in a way that provides additional guidance.

Beneficial use is defined as the amount of water that is economically necessary for a

purpose authorized by Chapter 11 of the Water Code.”™ Again, this definition requires
the use to be one that is authorized by law, but the definition also requires much more.
By using the term "necessary" the legislature also must have assumed it would be
necessary in some reasonable period of time, as the Texas Supreme Court held in its

Stacy Dam decision.® By use of the term "amount of water," the Legislature’s intent was

BTex. Water Code § 11.002;

DEFINITIONS. In this chapter and in Chapter 12 of this code: . . . (4) "Beneficial use" means use
of the amount of water which is economically necessary for a purpose authorized by this chapter,
when reasonable intelligence and reasonable diligence are used in applying the water to that

purpose and shall include conserved water.
* Lower Colorado River Authority et al, v, Texas Water Development Board, 689 S.W.2d at 882 (Tex. 1984)
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that the Commission must consider the need for the entire amount, not just a need for
some percentage.

The Texas Water Rights Adjudication Act® also provides guidance, especially
regarding the amount of water that must be shown to be put to beneficial use. The Policy
set out in that Act provides:

The conservation and best utilization of the water resources of this state are
a public necessity, and it is in the interest of the people of the state to
require recordation with the commission of claims of water rights which are
presently unrecorded, to limit the exercise of these claims to actual use,
and to provide for the adjudication and administration of water rights
to the end that the surface-water resources of the state may be put to
their greatest beneficial use.”!

As this Commission is undoubtedly aware, this Act resulted m reductions in water
rights for cities, as well as for agriculture and industries, all across Texas, from arid areas

in the west to water rich areas in the east. The definition of beneficial use was the same

then as it is now.*

As the predecessor agency to the Commission explained in the order on the
adjudication of the Brazos River for the major water right holders (which is also
explained in all other adjudication orders):

Where permits were not recognized to the full extent of the original
authorizations, in the right or where certified filings were not recognized
to the full extent of the declarations contained in the original documents,
the Commission determined whether or not the appropriator could
develop any further rights under the appropriation beyond the extent
recognized in the preliminary determination. Appropriators under

* Chapter 11, Subchapter G, Texas Water Code.

1 Tex, Water Code § 11.302 (emphasis added).

2 FBR Ex. 15 at 2, paragraph 3 (final determination of all claims of water rights in the Brazos River Basin ...by the
Brazos River Authority, Ft Bend County WCID No 1, and Galveston County Water Authority, June 1985)
{emphasis added).
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permits or certified filings were permitted to diligently develop up to the

full amount of the authorization or declaration if justification for the lack

of development and a bona fide intention to develop in the foreseeable

future were shown.”

This order was issued soon after the Supreme Court’s 1984 decision in the Stacy Dam
case,” which required a reasonable time for use as part of the beneficial use
demonstration.

There are many examples of water rights being cut significantly, resulting in no
development of the water resource, and other examples where the water right was
reduced such that it allowed some development of water supplies, but for an amount
much less than originally authorized. These historical cases provide useful guidance
regarding the need to demonstrate beneficial use, within a reasonable period of time, of
all the water requested for appropriation.

Thus, this Commission has to determine what is a reasonable time under the
circumstances to allow BRA to store water in reservoirs rather than leaving the water in
the basin for others to seek permits for beneficial use and in the interim to support the
environmental and instream recreational needs.

In doing so, the Commission would also allow the SB 3 process to have time for
review of the original recommendations and consider any new studies, experience with

the standards, and stakeholder goals at that time. Having some additional unappropriated

water could provide that process more flexibility to accomplish the goals of the law.

43
Id at3.
" Lower Colorado River Authority et al, v. Texas Water Development Board, 689 S.W.2d 873 (Tex. 1984).
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In addition to the guidance from the Supreme Coutt, provisions in Cﬁapter 11 on
definition and adjudication, and the experience with the application of beneficial use in
other western states, the Commission has adopted rules that provide guidance, if not a
strict test.

First, FBR joins the arguments of NWF that have noted that the Commission
adopted a stricter test for beneficial use than is required by statute when it adopted its rule
at Section 297.42(d), addressing special-type projects. The rule states that for those
projects, a showing must be made that the water “will be” beneficially used without
waste; the rule uses mandatory language.

Even if the ALJs are correct that this rule was not intended to apply to SysOp type
permits, it is guidance that the Commission, in general, expected that an applicant show
more than the appropriation "could" be used sometime in the future. The rule certainly
supports a Commission requirement for more definitive proof on when the water will be
used.

In addition, in its Rule 288.7(b), the Commission has provided:

(b) It shall be the burden of proof of the applicant to demonstrate that no

feasible alternative to the proposed appropriation exists and that the
requested amount of appropriation is necessary and reasonable for the

proposed use.
(Emphasis added.)
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While this provision is included in the requirement for conservation plans,® it again
shows the Commission's historic intent to put a significant burden on an applicant to
show the appropriation for a beneficial use is necessary and reasonable.

Moreover, the rule clearly intends to encourage conservation, something the
SysOp permit will not do, if, as is proposed, BRA can sell water to those in Region G, H
or elsewhere, who otherwise would rely upon conservation as their strategies to meet
their needs. There are a number of needs in both Region G and H that rely on
conservation strategies. These strategies might be more expensive than SysOp water, but
the RWPGs have determined these strategies to have less negative impacts or other
benefits that outweigh costs.

The record here shows that there are feasible alternatives for much of BRA's
requested appropriation, if not the majority of it. BRA included that evidence by
including the regional plans. The RWPGs for Region G and H identified the
"alternatives,” which they labeled preferred strategies. BRA has not shown that any of
those strategies are unreasonable, not feasible or even less reasonable or feasible than
SysOp water. BRA has not even presented an analysis that would allow the Commission

to determine if it is BRA's supplies that are part of reasonable and necessary strategies to

* The rest of the rule is:

§288.7. Plans Submitted With a Water Right Application for New or Additional State Water.

(a) A water conservation plan submitted with an application for a new or additional appropriation of water

must include data and information which:
(1) supports the applicant's proposed use of water with consideration of the water conservation goals
of the waler conservation plan;
(2) evaluates conservation as an alternative to the proposed appropriation; and(3) evaluates any other
feasible alternative to new water development including, but not limited to, waste prevention, recycling
and reuse, water transfer and marketing, regionalization, and optimum water management practices and

procedures

41




meet the requirements for strategics that a RWPG can legally include in the regional plan
for inclusion in the state water plan.

Thus, to make the findings required by agency regulation, were the PFD to be
adopted, the Commission would be required to rule that either the water plans for Region
G and H are wrong, or the Commission has a better understanding of all the impacts,
costs and benefits than the RWPGs. There is no evidence to support any such finding. If
there were, the Commission could consider the waiver provision in the statute.

The problem with the BRA "could be used” test of beneficial use is that it is really
no test if there are no time limits or way to determine what is reasonable. How does a
court or anyone know that the beneficial use test in Section 11.134 is met, if there is no
requirement to show the water will be beneficially used in some reasonable time as the
Supreme Court required?

Moreover, BRA’s approach and the legal analysis by the ALJs will, if accepted,
foreclose options that might be more efficient, better located, and tied directly to the
specific water need(s) in the very near future.

Texas I.aw is Consistent with all the Laws of other Western States

A few examples of court cases from three other western states using the prior
appropriation doctrine to issue water rights helps illuminate how important the beneficial
use test is implemented in those states, as in all western states.

In 2011, the Colorado Supreme Court held in Upper Yampa Water Conservancy
Dist. v. Dequine Family L.L.C., 249 P.3d 794 (Colo. 2011), that the intent to appropriate
water for a beneficial use is an integral part of the applicant’s obligation, and it “cannot
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be based on the speculative sale..." Id. at 798. Mere storage of diverted water is not itself
a beneficial use, noted the Court. /d. at 799. Moreover, the Court held that even the
existence of firm contractual commitments are insufficient to satisfy the beneficial use
requirement if there is no specific plan and intent for application of the appropriated
waters to a beneficial use. Id. at 798-99.

The Washington Supreme Court has also interpreted the beneficial use test in a
similar way, in Dep’t of Ecology v. Theodoratus, 957 P.2d 1241 (Wash. 1998). That
court addressed the issue of whether a water right may be issued based upon the
capacity of a developer’s water delivery system or whether a water right may be
obtained only in the amount that could be shown to be put to beneficial use. /d. at
1243. The court held that quantification of a water right must be based on actual
application of water to a beneficial use, not system capacity. /d. at 590-92 (quoting
Dep’t of Ecology v. Grimes, 121 Wn.2d 459, 468 (1993); Neubert v. Yakima-Tieton
Irrigation Dist., 117 Wn.2d 232, 237 (1991).

Texas has followed this approach in the past. It has not automatically given a
sponsor or funder of a reservoir project the full firm yield of the reservoir, just because
the reservoir creates that capacity. In the current case, BRA's existing water right for
Possum Kingdom reservoir is a good example. Even the sponsor of a reservoir has to
show beneficial uses of the full amount that is sought, not just that it could put the water
to some use in the distant future. |

In Central Delta Water Agency v. State Waier Res. Control Bd., 124 Cal, App.4®
245 (App. Ct. 2004), a California appellate court construed the beneficial use test and
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held that, where no actual purchasers of a proposed water appropriation were identified,
the agency could not have analyzed the nature and impact of any specific use of the
impounded water, as required by law. Id. at 259. The court further concluded that since
the permit application failed to set forth the actual use or uses of the impounded water, it
was not possible for the agency to estimate the reasonable amount of water that could be
put to any specific beneficial use. Id. at 261. The court also rejected the argument that,
since there is a general shortage of water in California, all of the water impounded could
be put to beneficial use by someone for any of the proposed beneficial purposes. Id. at
263.

And federal courts have commented on the consistency of the use of the beneficial
use test in all western states:

We do not deny or overlook the differences in water law among the various

western states. However, on the point of what is beneficial use the law is

‘general and without significant dissent.”*
Conclusion

Texas should not be the one western state that dissents from the generally accepted
policy and law on beneficial use. Historically in Texas, through the adjudication process,
through limits on reservoir construction, and by promulgation of rules, the Commission
has set requirements for the test of beneficial use that limit the time for use and the

amount of banking for future use that should be allowed, based on the Supreme Court's

decision in Stacy Dam and statutory language in Chapter 11 of the water code.

16 See Alpine Land & Reservoir Co., 697 F.2d 851 at 854 (9" Cir. 1983).
44




The Commission should avoid setting a new precedent allowing anyone to obtain
a permit for water that the applicant claims will be needed, according to some regional
plan, fifty years in the future. It can do so by limiting any SysOp permit to that amount
which has been shown reasonable, possibly necessary, between 100,000 and 200,000
AFY.
XIII. LAWS CONCERNING ENVIRONMENTAL AND INSTREAM FL.OWS
ALJs’ Description of Relevant Issues

Whether inclusion of the applicable SB 3 environmental flows standards for the
Brazos River basin rules satisfies or trumps consideration of all environmental and
instream use requirements in Chapter 11 of the Water Code, TCEQ rules, and other laws
and rules applicable to issuance of water rights.
ALJs’ Recommendation

The ALJs recommend that the Commission rule that, as a matter of law, issuing a
water right permit that includes requirements that the permittee comply with the SB 3
flow standards trumps all other considerations of whether BRA's operations under the
SysOp permit will

* maintain water quality,

* protect fish and wildlife habitat in rivers and streams, in bays and estuaries, in
the coastal zone, and even out of river banks,

* protect recharge of groundwater aquifers, a very thorny issue,"and

*" The impact of SB 3 standards on ground water impacts is critical, not because there are significant
impacts here, but because the precedent this case will set. Despite not being included explicitly as an issue
trumped by SB 3 standards, the ED argues it is. ED's 2nd Reply Brief at 11. The ALIJs treat the issue as if
it is not. Proposal for Decision at 178. Yet, it has to be trumped for there to be a consistent reading of
Chapter 11 in the way the ALJs propose that it be read. See discussion below on Groundwater issues.
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* impair instream uses such as fishing, boating, and other recreational uses.

FBR Exceptions

Introduction:

This application is the first opportunity for the Commission to consider and set a
precedent on the role of environmental flow standards under SB 3 for almost all river
basins in the state and for all the considerations listed above and others. Unfortunately,
this application is so broad and complex, it makes a difficult case for the Commission to
set precedent that will apply to simple oné-diversion water rights and to water rights for
reservoirs, in addition to permits for systems operations.

It is understandable that BRA and the ED took the broadest possible reading of SB
3 and TCEQ rules to limit the amount of evaluation required here. There are dozens of
complex issues involved in this application. Nevertheless, the approach proposed would
set a very dangerous precedent statewide.

A decision to adopt the ALJs' approach will greatly limit the Commission’s
discretion in the future, when it has applications that have significant impacts on
important recreational areas of rivers, such as boating areas and trout fisheries on the
Guadalupe River. It will limit the options the Commission has to protect commercial and
recreational fisheries in the bays and estuaries. It will even apparently prohibit the
Commission from protecting a resource such as instream dinosaur tracks that are not even

discovered and thus not considered when the SB 3 standards were developed.
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It will tie the Commissions hands in many ways for a wide range of considerations
that the Commission should have the discretion to address.

The Implications of the Al.Js Proposed Reading of Texas Law

BRA, the ED, and the ALIJs are arguing that, now that the flow standards have
been adopted, the Commission cannot condition permits to address site specific issues
involving any environmental or recreational issue. They argue that the SB 3 standard
addresses and protect every aspect of the environment and recreational uses of the rivers
and streams in basins with flow standards, whether or not tﬁe basis for the standards
involved any effort to accomplish that level of protection.

Under this approach, the Commission cannot condition water right permits to
assure that the 7Q2 flow needed to protect water quality is continued. As the TPWD has
pointed out, the permit allows BRA to dry up rivers and streams more than BRA could
under its existing permits because there are no measurement points and standards
applicable to diversions in those rivers and streams.

Likewise a water right permit can now not be conditioned to protect a rare or
endangered specices, even one TPWD or the Comptroller is spending money to protect, to
allow developments to proceed, or even if the species were not listed until after the flow
standard was adopted and thus could not have considered flow levels needed for that
species.

There are many examples of where this Commission may want to exercise
discretion to avoid other problems, such as creating a toxic algae bloom on a lake, that it

can no longer consider under the ALJs proposed reading of Senate Bill 3.
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While the environmental {low standards for the Basin River Basin have a number
of measurement points and address more stream segments than basin standards, the
decision here applies as well to those other basins.

For example, TCEQ's standards set only 4 measurement points for the entire
Trinity River Basin.*® The four measurement points on the Trinity River and its
tributaries are:

West Fork Trinity River near Grand Prairie,
Trinity River at-Dallas,

Trinity River near Oakwood, and

Trinity River near Romayor.

Thus, as can be seen in the figure below, there are hundreds of miles of

streams in western parts of Texas that are governed by control points

near and downstream of Dallas and Fort Worth. There are dozens or

tributaries that cannot be protected with these four measurement
points.

%30 TAC §298.225(c)(1)-(4).
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Consider also the e-flow standards for the Guadalupe River, where TCEQ rules do
not include a measurement point below Canyon Dam for approximately 120 river miles
until the gauge at Gonzalez.*® That measurement point is, however, below the confluence
with the San Marcos River. Thus, the ED's approach would allow new permits to refill
Canyon Reservoir or divert all unappropriated water below the reservoir without any
consideration of the recreational use or trout fisheries below the Canyon reservoir. All
that is needed for someone to dry up the river for 100 miles is water flowing in the San
Marcos river sufficient to meet the flow standards at the measurement point at Gonzales

on the Guadalupe River.

30 TAC §298.380(c)(1)-(2).
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The e-flow standards in these and other basins should make it clear that the initial
round of the SB 3 process was never intended to do what the ED claims it did, that is,
provide the type of comprehensive coverage needed to assure a "sound ecological
environment" for every point in the basin. The standards may protect enough of the
unappropriated water to protect the "ecological environment" generally of the basin. That
does not mean that the type of site-specific evaluations that the ED has done regularly for
water rights are not needed. There are too many aspects of healthy rivers and streams 1o
have them all covered by flow standards at a few measurement points.

Before SB 3, the impacts on proposed diversions had to be evaluated for all the
impacts on the environment. The ALJs approach eliminates that, allowing an overall
evaluation of the basin to substitute for the site specific analysis of impacts on a stream
segment which is economically very important to the region because of the opportunities
for fishing or boating or archeological remains.

The language in Senate Bill 3 should not be read, and certainly does not have to be
read, to result in the law damaging the environment or tying the hands of the
Commission.

Moreover, there is nothing in TCEQ's guidance or rules for development of
environmental flow recommendations by the scientist or the stakeholder groups that
suggests that they are directed to address all possible environmental issues in their limited
time to develop the recommendations. Nér could they do so, even if they were told that

the Commission would read SB 3 in the way the ALJs' propose.
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Certainly, it could be tempting to adopt a broad approach such as that proposed in
the PFD, especially when faced with a complex application such as BRA's here. Doing
so without considering the broader implications would be a mistake. The Commission
should seck input from stakeholders, lake managers, bays and estuary experts, and
elected officials across Texas before making such a dramatic decision on the
implementation of Senate Bill 3.

Implications of the PFD for this case

There are a number of disturbing results from applying the ALJs approach to the
SysOp permit in the current case. One of the best examples is the stranded stream
situation that TPWD has identified.”® TPWD explained that the approach proposed by the
ED and recommended by the ALJs leaves the fish and wildlife habitat and water quality
streams completely unprotected in many parts of the basin that will be affected by BRA's
SysOp diversions. The permit would allow BRA to dry up these streams or do so more
frequently than occur under the current conditions. Because of the location of
measurement points and the few points in the basin, the standards cannot provide the
needed protection for the ecology in those stranded segments.

The special issues associated with protecting groundwater, instream recreational
uses, coastal resources, and wetlands are discussed separately in sections below, but they

all support the need for the Commission to reject the ALJs’ reading of SB 3.

* FBR Ex. 16C.
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In fact, FBR believes that neither the ALJs nor the Executive Director are entirely
comfortable with this broad interpretation of the SB 3 law and rules. The PFD's
discussion of the salinity issue is just one example:

The Commission has recently adopted environmental flow standards for

surface water.... the ALJs conclude, as a matter of law, that issuing a water

right permit that complies with those standards will maintain water quality

while considering all public interests. Accordingly, the ALIJs also conclude

that BRA’s compliance with the environmental flow standards will

maintain the WQS for chlorides and TDS for classified segments in the

Brazos River Basin.”!

Yet, the ALJs then spend a significant amount of space in the PFD, pages 84 to 97,
discussing the evidence and why the permit will not create a water quality problem. This
strikes FBR as the ALJs telling the Commission something it cannot consider, as a matter
of law.

The ALJs treated impacts on groundwater and groundwater recharge the same.
Despite accepting the ED's reading of SB 3 language and agency rules as eliminating the
need for them or the Commission to consider impacts on all environmental issues,
including groundwater quality or quantity, the ALJs spend a section addressing the
evidence on the impacts on groundwater or recharge and proceed to discuss the evidence
and conclude there would be no impact. They also say that there is no dispute over
groundwater issues, but there is. It is not on the facts but on the law as discussed below.

The same is apparently truc on the coastal consistency issue.

The ALJs "as a matter of law reading" has to mean that the Commission need not

and cannot consider such impacts once SB 3 standards are in place.

! Proposal for Decision at 91.
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Texas law and TCEQ rules can not read as proposed in the PFD

The PFD suggests that there is only one way to read the law and TCEQ rules. That
is true, but not in the way the ALJs suggest. The discussion below in Section XV on
groundwater impacts is the clearest proof. But even if that were not true, the reading the

ALIJs propose certainly does not have to be accepted by the Commission.

The Commission can, and FBR argues, must read laws and its rules that are not
clear in ways that are consistent with the intent of those laws and rules.

The basic law is the provision directing when and how the commission can issue

water rights:

Section 11.134 ACTION ON APPLICATION ... (b) The commission
shall grant the application only if:...

(3) the proposed appropriation:

(D) considers any applicable environmental flow standards established
under Section 11.1471 and, if applicable, the assessments performed under
Sections 11.147(d) and (e) and Sections 11.150, 11.151, and 11.152;

And

Section 11.147(e-3) Notwithstanding Subsections (b)—(e) [of § 11.147],
for the purpose of determining the environmental flow conditions necessary
to maintain freshwater inflows to an affected bay and estuary system,
existing instream uses and water quality of a stream or river, or fish and
aquatic wildlife habitats, the commission shall apply any applicable
environmental flow standard, including any environmental flow set-
aside, adopted under Section 11.1471 instead of considering the factors
specified by those subsections. (Emphasis added)

The basic disagreement in this case is the meaning of the term "applicable” in both
sections of the laws quoted above.
In Section 11.147(e-3), the ALJs’ approach assumes the "applicable standard" is

the entire rule for the basin involved. The more reasonable reading is that the applicable
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standard means one or more of the standards set out at measurement points. In the case
of the Brazos River basin there are 20 flow standards at 20 measurement points.

Environmental Flow Standards: The following environmental flow standards are
established for the following described measurement points:>?

Then there are the 20 measuring points identified, each with a different environmental
flow standard. Determining which ones are applicable to any diversion should be a
factual issue and depend on a number of considerations, such as which, if any, of the
flows at the measurement points could be affected by the diversion. It could be none are
affected and, thus, none of the standards are "applicable."

If the flow rule does has one or more applicable standards for a specific diversion,
that standard or those standards should be part of the permit requirements for that
diversion. If there is no applicable standard for a diversion, or possibly a diversion
reach, the Commission falls back to site specific evaluations that it historically has done
for such diversions under Sections 11.147, 150, 151 and 152. If there is one or more
standards but they do not address an issue, such as the impact on groundwater recharge,
the standards should be applied, but the groundwater recharge impacts should be
reviewed as they have historically under Section 11.151.

That is exactly how Section 11.134 is also properly read. If those traditional
sections are applicable, for one of these reasons, they must be applied.

Again, this becomes even more obvious in the ground water discussion below.

32 30 Tex. Admin. Code §298.430.
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FBR urges the Commission to read that language of these two provisions of
Chapter 11 in light of the intent of SB 3, which was to use the unappropriated water to
help protect the ecological environment that exists in the rivers and streams at the time
the set of flow standards is adopted. Also the Commission should consider the process
for developing the environmental flow recommendations by the science and stakeholder
committees in the expedited process required by SB 3. There is no way they could
petform the analysis the ALJs suggest they must have done to make recommendations
that protect every unique environmental aspect of every tributary of the basin. The SB 2
environmental flow studies show the complexity of trying to do so even over a number of
years.

Basically, if there are one or more standards that are "applicable”, they should be
applied. That can be the end of the discussion. But the rules do not create one standard
applicable to the entire basin. Here, they create 20 standards, 10 of which are applicable
to the part of the basin to which the SysOp permit applies. They create 20 because of
differences in the basin. But 20 does not assure protection of the entire basin, and 4
certainly does not do so for the Trinity basin.

Consider the stream segment that has no measurement point on it or downstream
all the way to the Gulf. For some tributaries there will be no measurement point
upstream either. That is obvious on both the maps above of the Trinity River Basin and
that just below for the Brazos. None of the standards are applicable on tributaries that

enter the rivers below the lowest measurement point.
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Decisions to set standards in the permit could be made using the watershed for a
similar tributary that has a standard and scaling based on the different sizes of the

watershed. That is not allowed, however, under the ALJ's approach.

Thus, any important environmental feature in any of tributaries below the
Rosharon gage are left completely without protection if someone is granted a water right
in those tributaries. That is true for many tributaries all throughout the basin.

The stranded stream segment problem that TPWD identified is another good
example. TPWD argues in essence that there is no applicable measurement point and,

thus, none of the standards listed in the rule are applicable.
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These examples are just two of many that show the problems with the approach
the ALJs propose. They show why this approach cannot be what the law intended. It is
not what the law says.

In a normal application for a water right, there is one diversion. It is fairly easy to
determine if there is one or more applicable measurement points and standards. But there
is no hard and fast rule, as it depends upon the circumstances. With the one diversion
water right, there could be disputes over whether a diversion could affect the flows at one
or more measurement points, or none. That is the type of factual evaluation that the
Commission has to do for many issues.

The complexity of the SysOp application, with its many existing diversion points
and more to come, makes it look like the application of the standards would be very
difficult. It is not.

As with the application with one diversion point, an assessment would have to be
made for each of the SysOp's diversion points to determine if there is one or more
applicable standards. If there is, that reduces staff and applicant’s time. If there is not, the
ED falls back on the approach for those diversions that it had to do in the first stage of
this hearing, when there were no SB 3 rules. BRA and the ED did that work. FBR
disagreed with the results, but at least there was an evaluation of the impacts and
decisions made based on expert opinions and the application of Sections 11.147, 11.150 —

152.

57




FBR's reading of the law is what was intended. 1t is the only approach consistent
across the relevant provisions. It is certainly more in keeping with the goals of SB 3 than
the approach proposed by the ED and BRA and adopted by the ALJs.

Conclusion: FBR urges the Commission to reject the approach proposed by the
ALJs for reading the scope of the SB 3 standards as trumping all aspects of instream uses,
needs for fish and wildlife habitat, and water quality. Depending upon the Commission's
ruling on other issues, a very limited remand would allow the parties to properly address

the law as it should be read.

XIV. APPLICATION’S COMPLIANCE WITH ENVIRONMENTAL
FLOW RULES

ALJs’ Description of Relevant Issues

Whether SB 3 standards are protected with a requirement in the permit that a diversion is
authorized if only one flow standard in the whole basin is being met;

Whether SB 3 standards are protected if an upstream measurement points is used with
additional language proposed by the ALJs;

Whether the permit's treatment of high flow pulses protects the flow standards; and

Whether BRA has the burden of proving it can meet the requirements in the permit for the
environmental flow standards.

AlJs’ Recommendation

The ALJs concluded that the proposed SysOp permit with some additional language
protects the SB 3 environmental {lows standards.
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FBR's Exceptions

FBR excepts to the ALJs recommendation on all four aspects of this compliance
issue, if FBR understands the PFD.

There is one issue, the 4" issue, that may require clarification. The language in the
PFD makes it appear that the ALJs propose that the Commission take the position that
applicants do not need to prove that they can comply with the standards, only that they
accept a permit with the standards in them.

This would mean that a permit could be granted if it simply includes the language
from the applicable flow standards for the relevant portion of the basin. That would
appear to protect the standards, but would not if, as here, the applicant cannot comply
with any of the standards or if the applicant proposes to comply through a process that is
contrary to the language of the standards.

While there is a discussion in the PFD of the ability of BRA to comply with some
aspects of the permit, the PFD states in the second paragraph of Section XIV on
"Application’s Compliance with Environmental Flow Rules" that:

The ALIJs conclude that BRA’s and the ED’s environmental flow review

was sufficiently complete and the environment flow provisions in the

Proposed Permit and WMP comply with all applicable law, including the
SB 3 rules.”

The ALIJs also argue that the permit will be enforceable against BRA, so BRA
must comply with the strict standards in the permit. Yet the ALJs have accepted a non-

strict approach to the rules for pulses. Moreover, the permit includes and is clearly

* Proposal for Decision at 126,
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subject to the approved WMP and the proposed implementation of that WMP. The WMP
includes the representations in the application materials upon which it is based as well as
the language of the WMP. TCEQ has always accepted, if not required, representations in
the application to be part of its permits,

Moreover, there is nothing in the WMP that requires strict compliance with the
standards as written. Instead, the WMP and the basis for it give BRA ﬂexibility to
operate so it does not have to pass pulses as they occur or at all if its reservoir cannot pass
the pulse. BRA has a valid basis to avoid enforcement of the standards as written.

FBR urges the Commission to read the SB 3 rules as requiring that the applicant
prove the ability to comply, not just that the permit can reference or quote the rules.

BRA proposes to capture rather than pass pulse flows. That is contrary to the
language and the intent of SB 3 and Commission rules. Moreover, BRA cannot prove, or
at least has not proven, that it can pass pulses at all the reservoirs it or the Corps of
Engineers operate. Release structures in many of the reservoirs do not permit passing
water at all lake levels. Thus, pulses that are captured may not be released for months, if
not years, after the pulse occurred during times of drought.

If the Commission takes the position and sets precedent that an applicant does not
have to show that compliance is possible, only the first two of the issues listed above
need be considered.

The other issues are related to the proper reading of SB 3 and Commission rules.
They do not cdnstitute a challenge to those rules themselves. As discussed above, the
significant role that the flow standards play, regardless of how the Commission rules on
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the issue immediately above, is very significant, as it will determine where the
Commission no longer has to address site specific issues of impacts on the environmental
and instream recreational uses. Thus, FBR believes the rules need to be applied as they
and the other protestants propose.

Doing so is not a big burden on BRA. For example, there is a dispute over
whether the use of the flow standards at an upstream measurement point can, alone, be
the protection of the standards required by law. It cannot be in many cases. But that
should not be a big burden.

If the flows at the downstream gage can be affected by the diversion, and the
permit requires use of the upstream gage, the standards at the flows at the downstream
gage are not necessarily protected. In this case, the permit needs to require an applicant
to look at both the upstream and downstream gage and make sure that the standards are
being met both before diverting or before full diversion is allowed. That is not a
significant burden of work. Moreover, if the flow standards at the downstream gage are
not being met, BRA's diversion should be limited so it does not add to the problem.

The burden of going to the USGS website to examining conditions at two gages is
not significant. In may only be in very rare cases that the standards at both measurement
points are not being met. It is at those times, however, the water that is currently
unappropriated should remain in the river.

The same is true with the BRA proposal to only meet the flow standard at one
downstream measurement point. Is it that much more complex to look at two

downstream measurement points, if flows could be affected at both gages by the
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discharge? There are times when a permit can be justified as having only one
downstream standard apply. That is a fact question. The ALIJs and ED see it as a legal
question. They argue the rules limit the number of applicable measurement points to one,
regardless of the location of other measurement points, the size of the diversion, or flow
conditions of the river or stream.

That is not consistent with the intent or language of SB 3. Commission rules do
not require that reading. They clearly focus on applicable measurement points, one
where the diversion can affect flows and thus, the standards must apply.

BRA did not prove it could meet the flow standards. Thus, BRA's witness, Mr.
Osting, was very careful to say the permit protects or meets the standards, not that BRA
éan comply with the standards. He did not even look at the issue discussed below of how
BRA will pass pulses that are required to be passed.

Texas law

Again returning to the language of the statutes it is clear how the Commission
rules should be read:

Section 11.134 ACTION ON APPLICATION . .. (b) The commission

shall grant the application only if:. . . (3) the proposed appropriation:

(D) considers any applicable environmental flow standards established

under Section 11.1471 and, if applicable, the assessments performed under
Sections 11.147(d) and (e) and Sections 11.150, 11.151, and 11.152;

(emphasis added)
And

Section 11.147(e-3) Notwithstanding Subsections (b)—(e) [of § 1 1.147],
for the purpose of determining the environmental flow conditions necessary
to maintain freshwater inflows to an affected bay and estuary system,
existing instream uses and water quality of a stream or river, or fish and
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aquatic wildlife habitats, the commission shall apply any applicable

environmental flow standard, including any environmental flow set-

aside, adopted under Section 11.1471 instead of considering the factors

specified by those subsections. (Emphasis added)

These provisions require the Commission to consider and apply any applicable
environmental flow standard or standards. There are two key words, "applicable" and
"standard."

Here the use of these words are clearly not intended to refer to the Commission's
basin rule, but the actual flow standard(s) applicable to any diversion in any basin rule.
That is consistent with how FBR reads the law in the discussion above, but not the ALJs
approach.

Again the basin standard or rule defines the standards that are applicable within
the rule at the various measurement points. That is clearly what the law requires, and

when there is a specific flow standard that applies, it is used instead of the other

provisions in the statute, to the extent the standard addresses the issues in those

provisions.

Anv Applicable Standard

The first three issues listed above involve the issue as to which standard or
standards to apply. The ED and the ALJs read Commission rules to [imit the basin rules
to requiring the use of only one measurement point. The ALIJs propose language that
adds another condition, if the measurement point is upstream. This would certainly help
protect the environment, but it is not consistent with their reading of the rules. If they can

add the language that the flows must be met just below the diversion point, the
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Commission can require the flows to be met at the next diversion point downstream, and
the next, etc., wherever the diversion could affect flows.

The ALIs approach is not consistent with the law above. Moreover, those rules do
not have to be read that way. The reading by all other protestants is the proper reading. It
is also much more consistent with the language and intent of SB 3 to use unappropriated
water to protect the ecological environment.

As with an application for a water right at one diversion point, an application with
multiple diversion points has to be evaluated to determine which of the specific flow
standards apply. Again, that is not a simple cookbook approach. Nor should it be for the
basic or complex water right permit application.

Which standards apply depends upon the facts. A large diversion in a small
stream could affect flows many miles downstream. If there are intervening diversions or
tributaries that enter, the facts can be more complex. As long as there is one downstream
measurement point that can actually be affected by the diversion, it is applicable. If there
are two downstream measurement points that can be affected by the diversion, there must
be two. Both are applicable. TCEQ rules provide that, as does the law.

If there are no downstream measurement points that are applicable, an upstream
measurement point might be used. There are serious problems, however, on the use of
just one upstream measuring point, as will be discussed below.

FBR’s reading complicates the evaluation, but protection of the environment in
streams already significantly appropriated has never used a cookbook approach. Again,
because this first case for Commission consideration of the flow rules is a very complex
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application, there could be a tendency to simplify the application of the rules as much as
possible.

That would be a mistake and is not consistent with the law or rules. First, the.
basic Commission rules provide:

The commission will incorporate into every water right permit any condition,

restriction, limitation, or provision, . . . that is reasonably necessary to protect

environmental flow standards.>
The Commission rules do not contemplate a cookbook type of approach under SB 3
either. The rules assume there will be some needed conditions.

Yet, the ALIJs accept the cookbook approach for subsistence and base flows. They
then propose a complex approach, not laid out in the rules, when it comes to pulse flows.
For pulse flows, the PFD proposes that BRA can capture and retain the pulse flow for an
undesignated period of time. There is nothing in the rules that even suggests that anything
but passing the pulse is required.

Both the cookbook reading for the low flows and the flexible reading for pulse
{lows helps BRA, but hurts the environment. Yet, SB 3 was intended to maximize the
use of unappropriated water to protect what is left of a sound ecological environment in
the basins.

The recent drought conditions could also have affected the thinking of the ALJs

that their role was to get as much water to BRA as possible for future use. Again, that is

not what SB 3 was intended to do. It requires a balancing, an encouragement of

430 TAC §298.15 (c).Emphasis added.
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conservation, and other strategies to help avoid further damage to the ecology of the

basin.

One standard is not sufficient under SB 3 and TCEQ rules.

By ruling that BRA can divert, if the standards at one measurement point are being
met, is not using the unappropriated water to provide a sound ecological environment. It
is easy to understand the basic theory under SB 3. If someone proposes to make a
diversion that is large enough to reduce the flows in the river below the flow required by

the standard at any measurement point downstream, the diversion cannot be made at that

time. The water is needed in the river to help meet the flow standards, probably because
of other diversion by senior water right holders.

Again, take this basic case on a new water right at one diversion point. If the
flows at the downstream measurement points meet the standards there, the water right
holder should be able to divert as much water as allowed under the water right while still
assuring that the flows at that first gage still meet the standard. That is simple. It is not
complex, even for this systems operation WMP, given the more complex issues that have
to be addressed to keep track of old versus new water.

All of this can be done by simply looking at the USGS gage data online for such a
basic case. During wet years, diversions are likely possible. During drought years, there
will likely be more times when full diversions cannot take place.

If the process FBR proposes is too complex, which it was never shown to be so by
any factual presentation or as a basis of any opinion, BRA could have focused on fewer
reservoirs or a smaller system and still obtain sufficient water to serve all foreseeable
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needs in the next 10 to 20 years (or probably much longer). Ifit had done that, it could
have gained experience that this Commission needs to evaluate how the SB 3 standards
can and should be used, without tying up essentially all the unappropriated water. BRA
could have given the Commission an opportunity to implement the SB 3 rules and the
flexibility to make needed adjustments in the future. Tt still can. A limited appropriation
in any permit, such as 150,000 AFY, would do that.

The upstream standard is not sufficient under SB 3 and TCEQ rules

The Commission should also reject this approach that the one standard can be
upstream as BRA and the ED propose. The ALIJs agreed that the one applicable
measurement point can be upstream of the diversion. The ALJs do propose some
additional protection, but not one that assures that the flows for the next one, two, or
three measurement points will be met.

Moreover, there is no guidance on when the Commission can decide to use an
upstream standard as the measurement point. It would again be a fact situation. A
measurement point 200 miles above a diversion is not likely to be applicable. One closer
may be the applicable one if there are no downstream measurement points.

SB 3 and TCEQ rules clearly intend to limit diversions that could reduce flows
below the diversion point and interfere with the efforts to provide a sound ecological
environment downstream in the basin, not just the stretch from discharge to the next

measurement point or some other location immediately downstream.
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FBR agrees there can be times when the only applicable measurement point is
upstream, but that is a rare case, and certainly has not been proven for all of the 9 such

diversion points or reaches here.

But the major problem is the precedent, even if BRA had met the burden that FBR
argues it has. The ALJs approach limits the Commission to use only one measurement
point as a matter of law, regardless of the facts.

Pulse flows requirements will not be protected

Certain pulse flows are also required to be passed by TCEQ rules. They were
recommended by the science and stakeholder committees because of the role they play.
They inundate areas of the river that need periodic inundation. They help with channel
maintenance, which allows stabilization of the banks and creation of habitat for the native
fish and wildlife in the system.

Often the pulse that needs to be passed is only part of a larger flood flow, and
BRA is allowed to capture flows above the pulse that need to be passed. Thus, the pulse
flow requirement is intended to avoid capture of all of the flood flows, when a pulse is
needed under the standard.

It is obvious that pulse flows can move well downstream, often aided by runoff in
tributaries that help maintain the peak needed in the pulse to inundate floodplain habitat.
Those peak pulse flows can be needed to meet the standards for many downstream
measurement points. A rain event in an upper patt of the basin can provide high flows

well down the river where there may not be any rain.
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The approach proposed by the ALJs will not assure that pulse flows will serve
those benefits downstream. As previously discussed, the ALJs approach is to require a
permittee to meet the standard for the pulse at only one measurement point. That is
certainly significant precedent to limit the Commission in other basins where the facts
may be very different than in the Brazos basin.

Moreover, the ALJs approach will allow BRA to capture the entire pulse or flood
flow in a reservoir and later release the water needed to meet the pulse standards, if BRA
has the ability to do so.

As mentioned above, there is nothing in SB 3 or TCEQ rules that contemplated or
even hinted at the idea that a pulse need not be "passed." Certainly capturing the entire
pulse or larger flood flow allows BRA and others to avoid passing more than is required.
Once in the reservoir, BRA may be able to meter out the water to provide the pulse
precisely, but that does not mean the pulse provides the benefits it would if passed during
the rain event that created it.

If the Commission believes that BRA or others need to have the flexibility to be
able to capture pulse flows to release them later, the Commission needs to propose an
amendment to the environmental flow standards to let those affected or with expertise in
the role of flow regimes, including TPWD, university scientists and stakeholders,
participate in a rulemaking process.

Such a rule may make sense for certain conditions, but not others. It should not be
developed ad hoc as part of one permit proceeding, especially one as complex as the

current one.
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Again, FBR urges the Commission not to tie its hands by reading its rules and SB
3 as requiring only one standard for any diversion, regardless of the facts and potential
impacts of that diversion. This approach would then have to apply to a new reservoir,
clearly a situation where the capture of flood flows can affect flows a long way
downstream. The legislature recognized that diversions could affect flows to bays and
55

estuaries 200 miles downstream.

BRA did not prove it can meet the flow standards in the permit.

There is one more serious problem with the ALJs” approach. BRA has not proven
it can meet the language of the Brazos basin standards at any of the measurement points,
especially for pulse flows. The ALIJs have taken the position that they do not have to do
so, or that is at least what the PFD says. It is also shown by the evidence that BRA is not
required to pass pulses as they occur and in some cases never.

The easiest example is a reservoir such as Proctor Lake. Some lakes release water
from the bottom, and thus, a pulse could be passed or released under any condition. A
reservoir that only releases from the top can only pass a pulse if the reservoir is full. If
the reservoir has gates between the top and bottom of the dam, it has other options, but
again only if 1) the lake level is up to those gates and 2) those gates are large enough to
pass the required pulse.

Those facts are easy to evaluate. All BRA needed to do was provide the stats on
the design of the release capabilities of its dams and any operation issues, such as a gate

no fonger being operable.

3 Section 11.147(b), Texas Water Code.
70




BRA did not, It is asking the Commission to assume it can pass a pulse in the
period of season that the pulse is needed under the standards. It is doing so, because it is
asking the Commission not to require such proof. It reads the rules as only requiring that
the permit reference or recite the pulse standards.

BRA likely cannot meet the standards, but it certainly has not shown it can meet
the requirements. If it showed its actual capabilities, it would then likely have to remove
one or more reservoirs from the SysOp permit, or further limit the SysOp water it could
capture during some storm events. Of course, BRA could still use the reservoir to
capture water under its existing rights so a limit on the use of one or more reservoirs from
the SysOp permit may not have any significant effect on its ability to capture all of the
appropriation. We do not know, because BRA never did that evaluation.

Once again, if BRA is limited to 150,000 AFY, and told that they must pass pulses
as they occur, FBR is confident that BRA can still obtain the full appropriation and WOLﬂd
withdraw its objection on the issue of whether BRA has to prove it can comply.

Lake Proctor illustrates the point. FBR asked BRA's expert on flows, Mr. Osting,
about this problem and he stated that he did not look at the issue.> BRA, however,
argued that it could operate around this problem. The ALJs discuss BRA's proposal in
the PFD at pages 174 and 175. BRA's argument is only that. There is nothing in the
Permit, WMP or application materials that requires BRA to do what it proposes here. To
the contrary, the application and WMP clearly allow BRA to capture pulses and hold

them, possibly never having to release them at all.

3 Tr. 3197, lines 3-16.
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Even if the WMP or accounting plans provided a way to account for these pulse
flows such that they would not be counted as SysOp water when captured, the capture of
the pulse, if it cannot be released, means that the following year, if not sooner, BRA will
be able to take advantage of the water since it can sell up to its full appropriation each
year. The accounting restarts every year, and the water in the reservoirs determines how
much water BRA can sell, either under long-term contracts, or short term sales. The only
limit is the total appropriation for that year under the WMP.

The ALJs argue that this will be a rare occasion. But rarely does not matter. The
issue is compliance with Commission rules, and there can be no excuse that a violation
will rarely occur. The permit and WMP still give BRA the right to violate the standards,
at least occasionally. FBR does not agree that the violations will occur rarely, given the
number of reservoirs BRA operates and the type of multi-year drought conditions that
Texas recently experienced.

Most if not all of BRA's reservoirs were low. How many of them could have
passed a pulse as it occurred or within months of the event is not known because BRA
did not present the evidence needed by the ALJs, the Commission or anyone to evaluate
the potential for violations. If the Commission grants a permit to anyone with the record
showing that there will be violations, it will be impossible for the Commission to go to
court and seek penalties for violations. The permit record is clear evidence that the
violations were known by the Commission, acceptable and in essence exceptions to strict

compliance.
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While this is a complex set of issues, what is simple and clear is that the ALJs are
recommending that the Commission read its rules as allowing the capture of pulse flows
rather than the passage of them as required by the rules. That precedent will apply to all
future water right applications.

Again, if the Commission is going to make that type of amendment to its rules, it
is required to do so through rulemaking, not by ignoring clear language in the rules.

Conclusion

The ALJs’ recommendations on how the Commission should implement its
environmental flow rules for this and other basins must be rejected. They are contrary to
the language of the Commission rules, the language of Chapter 11 and the intent and
goals of SB 3.

The Commission must require that any new appropriation in a basin with flow
standards be limited by the standards to assure that

1. any diversion that could affect the flows at any measurement point downstream
must comply with the standards for any such peint, and

2. the applicant is able to pass a pulse flow at the time the pulse occurs before it
can divert or capture any of the appropriation that would be part of a pulse or flood
flow.

In addition, the Commission should reject the proposal that the standard at an upstream
measurement point can serve as the requirement in the flow standards for a diversion

downstream unless there is strict proof that such a limited role of the rules does what SB

3 intended and the law requires.
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Finally, the Commission should make it clear that an applicant must prove that it
can release pulse flows at the time of the pulse if the applicant intends to capture pulse

flows in a reservoir.
FBR is willing to accept a SysOp permit that 1) limits the new appropriations to
150,000 AFY or so and 2) makes it clear that the approach proposed by the ALJs that

limits the role of the standards is not adopted.

XV. THE SIGNIFICANCE OF THE GROUNDWATER ISSUE

ALJs’ Description of Relevant Issues

Do the Senate Bill 3 environmental flow standards eliminate the requirement for
consideration of impacts of a proposed appropriation on ground water and groundwater
recharge?

ALJs’ Recommendation

The ALIJs evaluate the impacts on ground water and groundwater recharge as they would
without any SB 3 standards.

However, the ALJs recommendation, like that of the ED, appears to be that the SB 3
standards trump the groundwater issues of Section 11.151, Texas Water Code.

FBR Exceptions

Summary

While FBR agrees with the ALJs that there is no factual dispute, there is clearly an
important legal dispute. FBR has raised the issue numerous times in this proceeding.

That legal dispute is mentioned briefly in the footnote on the first page of the
discussion of the Law Concetning Environmental and Instream Flows. The approach

proposed by the ALJs for reading the SB 3 rules as trumping Chapter 11's directives to
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consider impacts on the environmental and instream uses is inconsistent with the way the
law treats groundwater. FBR's approach is not.

The Law
Texas Water Code §11.134(b)(3)(D) provides:

The commission shall grant the [water right] application only if . . . the

proposed appropriation . . . considers any applicable environmental flow

standards established under Section 11.1471 and, if applicable, the

assessments performed under Sections 11.147(d) and (e} and Sections

11.150, 11.151, and 11.152 . . ..(Emphasis added)

As FBR argues above, the phrase "if applicable" here means if the facts indicate that
there are environmental resources, such as groundwater recharge, that were not
considered in the standards or for which no standard can protect, the Commission is
required to fall back on these other sections to protect the resources.

That is the only way the reference to 11.151 can be read, since it is not included in
section 11.1479(e-3). If there are groundwater recharge issues, a {factual question,
Section 11.151 describes how the Commission must consider them.

The same is true with water quality. Ifthat is an issue that has been raised and
there are impacts on water quality not addressed by a flow standard, again section 11.150
explains how the Commission must consider them.

The ED and the ALJs argue, however, that because of Texas Water Code
§11.147(e-3), the Commission cannot use Sections 11. 147 (d) and (e) or Sections
11.150, 11.152 to protect such environmental resources once there is an environmental

flow standard in place for a river basin. They arguc that the standards do the job of

protecting all environmental resources throughout the entire basin, even though it is clear
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that such standards cannot and the development process of the recommendations for
those standards never could allow for such widespread protection.
Section 11.147(e-3) provides:
Notwithstanding Subsections (b)-(e) [of § 11.147], for the purpose of
determining the environmental flow conditions necessary to maintain
freshwater inflows to an affected bay and estuary system, existing instream
uses and water quality of a stream or river, or fish and aquatic wildlife
habitats, the commission shall apply any applicable environmental flow
standard, including any environmental flow set-aside, adopted under

Section 11.1471 instead of considering the factors specified by those
subsections.

Subsections (b)-(e) do not mention impacts on groundwater or recharge. Thus,
these two sections of Chapter 11 not being applied consistently under the ALJs' proposed
reading, while they are consistent under FBR's reading of them.

Conclusion

The Commission should use the groundwater issue as a clear directive from the
Legislature of how the legislature intended the SB 3 standards to be used and when they
do not trump the Commission's role in protecting important environmental and instream
resources under Sections 11.147 and 11.150-152.

XVI. PUBLIC WELFARE, PUBLIC INTEREST, AND INSTREAM USES
ALJs’ Description of Relevant Issues

Whether BRA has met its burden of proof on the recreational use aspects of the public
welfare considerations.
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ALJs’ Recommendation

The ALLJs recommends the Commission rule that
1. of the interests to local communities, adjacent property owners, recreation, tourism,
culture, aesthetics, and the economy, only recreational uses of water is within the scope
of public welfare, public interest and non-environmental instream use issues; and
2. the Commission's consideration of recreational use is trumped by the SB 3 standards
and the impacts on boating, fishing and other recreational uses cannot be considered by

the Commission.

FBR Exception

FBR disagrees with both recommendations of the ALJs. FBR relies on the
exceptions of others, such as the Lake Granbury Coalition, regarding the first
recommendation as it applies to use of a lake. FBR urges the Commission to recognize
how much the ALIJs are proposing to take away from Commission consideration, for this
and all future water right permits. FBR continues to believe the Commission needs to
retain its discretion in the law and not tie its own hands more than the law requires. This
one case is not representative of the range of issues the Commission could face on other
water right permits across Texas.

On the second issue, FBR's exceptions to Section XIII on the laws concerning
environmental flows and instream uses and Section XV on groundwater, provide FBR's
analysis and recommendations, which apply equally to the role of the Commission in

protecting instream recreational uses.
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Conclusion
The Commission should reject the ALJs’ broad reading of Chapter 11 that limits
the Commission's ability to consider important impacts that were not, and in many cases,
could not have been considered as part of the SB 3 process for developing the flow
recommendations that the Commission used to develop its flow standards.
XVII. CONSISTENCY WITH WATER PLANS
ALJs’ Description of Relevant Issues

Whether the proposed permit is consistent with state and regional water plans as required
by Section 11.134(b)(3)E).

ALJs’ Recommendation
The ALIs concluded that the proposed permit would be consistent because:
The relevant regional plans have been approved, and

There is no requirement that the demands or needs that the water right would serve are
identified in the regional plans as being served by the permit.

FBR Exceptions

Summary:

Again, the Commission is faced with interpretation of Section 11.134 with no
rules, precedent or court opinions to assist.”” Here again, however, the law is clear. The
Commission must find that the application:

addresses a water supply need in a manner that is consistent with the state

water plan and the relevant approved regional water plan for any area in

which the proposed appropriation is located, unless the commission
determines that conditions warrant waiver of this requirement.’®

57 This issue is discussed briefly in the section on Beneficial Use above and like that issue, is one with

little or no precedent.
%8 Section 11.134 (b)(3)(E), Texas Water Code, emphasis added.
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It is not, however, just this provision that must be considered when applying this
requirement for issuance of water rights. The Commission must consider what the
Legislature provided in its water planning statute, Chapter 16 of the Water Code, and
how TWDB has read and applied that statute in its rules.

The issue here is really whether the Commission can ignore the bottom-up
planning process and the determinations of the regional water planning groups, without
first finding a valid basis to waive the requirement of consistency with what the regional
groups have decided.

The answer is clearly "No." Water rights may be issued only if they reflect the
determinations made in the regional plans, determinations which involve evaluations of
impacts of potential strategies on agricultural and rural economies in the region. The
Regional Water Planning Groups (RWPGs) are given board responsibility for crafting
their regional water plan, Which once approved, becomes part of the State Plan.

In crafting the regional plans RWPGs are required to evaluate impacts that are not
factors that the Commission is required or allowed to take into account in issuing water
right permits. RWPGs can reject proposed strategies, be they use of BRA's water, a new
reservoir, an interbasin transfer, etc. The reasons could be one of many authorized under
TWDB rules, such impacts on the economy or an area, loss of prime farmland or valuable
timber, or the risks of transporting new invasive species from one basis to another.

The Commission's determinations, therefore, must be consistent with such
determinations in the regional plans. The water right must be for the strategy or at least

one of the back-up stratagies that the RWPGs determined was the right strategy for any
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specific need, given the other needs and other consideration for the region. BRA (an
entity with future needs) and the Commission are not allowed to trump the regional plan
by making a new decision for the regions on their strategies, timing of the strategies, or
priority of the strategies, as discussed below.

Texas laws and rules on water planning and consistency.

There are clearly two requirements in Section 11.134(b)(3)(E). First, the relevant
regional plan must be approved. There is no dispute about that. The ALJs correctly
found that the plans are approved.

Second, the application must "address a water supply need in a matter that is
consistent" with the plan(s). The legislature clearly intended the test not to just be
whether there is an approved regional plan.

TWDB has defined the term "need" to be the difference between the projected
demand for water and the projected supply anytime in the future. Thus, for example, it
requires that regional water plans "include comparisons of existing water supplies and
projected water demands to identify water needs."” The relevant regional water plans
here do identify the needs.

TWDB rules then require submission of strategies to fill those needs. Several of
the needs identified in the plans for Region G and H propose a strategy to use the SysOp
permit. FBR has no objection to the Commission issuing a water right permit to BRA to
"address" those needs. FBR also accepts the idea that the water right can provide more

water to provide some flexibility. Thus FBR has consistently proposed 150,000 AFY.

%31 Tex. Admin. Code §357.33(a).
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The other needs in the two regional plans are proposed to be filled with other
strategies, including conservation, other water supply projects, etc. Those decisions are
properly the role and responsibility of the regional water planning groups. Texas law
and TWDB rlﬂes do not let a water supplier or an entity with a need for water in
the future to be the ones that identify the strategy for the water plan. The RWPGs
must do so after an exhaustive evaluation of a number of factors, including impacts on
agriculture and rural economics, again issues that are not part of TCEQ's water right

permit evaluations. For example,

TWDB rules require that in their regional plans, RWPGs must identify and
evaluate potentially feasible water management strategies for all ...
identified water needs.”

Thus, Texas law provides that it is the regional water planning groups that first identify
and evaluate the potential strategies, not TCEQ, an applicant or an entity that projects a
demand or need for the water in the future.

The TWDB rules then provide for the manner and extent to which strategies must

be identified and evaluated in several pages of subsections to Section 357.34, including

the following

(e) RWPGs shall evaluate and present potentially feasible water
management strategies with sufficient specificity to allow state agencies
to make financial or regulatory decisions to determine consistency of
the proposed action before the state agency with an approved RWP.

(Emphasis supplied)

%31 Tex. Admin. Code §357.34(a).
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Thus, TWDB requires regional plans to identify the "strategies" for addressing "needs" to
allow the Commission to determine consistency with an approved plan. TWDB rules
allow plans to include primary and back-up strategies (really a list of strategies to fill
possible needs). TWDB rules state:

Fully evaluated Alternative Water Management Strategies included in the
adopted RWP shall be presented together in one place in the Rwp. %

Thus, a regional plan can have alternatives, but again the strategies must be fully
evaluated. Region G and H plans could have had the SysOp permit as alternatives for
strategies that did not have the SysOp permit as its primdry strategy. The plans did not. It
is possible that the SysOp permit options did not pass the test that the RWGPs applied
because of the impacts, or because of the alternatives. That does not matter. The point is
that the SysOp permit is neither a primary nor secondary strategy under the regional
water plans for most of the water needs that BRA claims it could fill.

Clearly, in adopting its rules, TWDB did not read Chapter 16 of the Water Code to
require or even allow the Commission to be the one to determine which strategies should
be considered for the various needs. TWDRB's approach is consistent with Section 11.134
(bY(3XE), which provides that the Commission may grant a water right even if the
application does not fill a need consistent with the plan, but only if "conditions warrant

waiver' of that requirement. Here, BRA has not asked for or provided any basis for a

waiver.

#1131 Tex. Admin. Code §357.35(g)(3).
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This reading of Section 11.134(b)(3XE), Water Code, and the water planning
provisions of Chapter 16, Water Code, are supported by the detailed requirements in
TWDB rules for which strategies can fill needs. The RWPGs cannot simply propose any
strategies. They must identify and evaluate the impacts of any proposed strategy. TWDB

rules require, for example:

(b) RWPGs shall identify potentially feasible water management strategies
to meet water supply needs identified in §357.33 ... in accordance with the
process in §357.12(b)....

(d) Evaluations of potentially feasible water management strategies shall
include the following analyses: . . .

(2) An equitable comparison between and consistent evaluation and
application of all water management strategies the RWPGs
determine to be potentially feasible for each water supply need.

(3) A quantitative reporting of:

(A) The net quantity, reliability, and cost of water delivered
and treated for the end user's requirements during drought of
record conditions, taking into account and reporting
anticipated strategy water losses, incorporating factors used
calculating infrastructure debt payments and may include
present costs and discounted present value costs. Costs do not
include distribution of water within a WUG after treatment.

(B) Environmental factors including effects on environmental
water needs, wildlife habitat, cultural resources, and effect of
upstream development on bays, estuaries, and arms of the
Gulf of Mexico.

(C) Impacts to agricultural resources...
(5) A discussion of each threat to agricultural or natural resources
identified pursuant to §357.30(7) of this title ... including how that

threat will be addressed or affected by the water management
strategies evaluated...
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(7) Consideration of third-party social and economic impacts
resulting from voluntary redistributions of water including
analysis of third-party impacts of moving water from rural and
agricultural areas.

(R) A description of the major impacts of recommended water
management strategies on key parameters of water quality identified
by RWPGs as important to the use of a water resource and
comparing conditions with the recommended water management
strategies to current conditions using best available data....

(10) Other factors as deemed relevant by the RWPG including
recreational impacts,®

RWPGs are required to make the determination of which strategy or strategies are
appropriate for any need, given a number of considerations including the impacts on a
range of issues including ones that the Commission has no authority to consider.

It is no wonder the ALJs found that a decision that the SysOp permit is consistent
with regional water plans is “troubling. "’

Conclusion:

The water planning process is a bottom- up process, and the Commission cannot
trump that process without a valid justification. Without the Commission's determination
that a waiver is justified, something that was neither requested by BRA nor considered by
the ALJs, no water right can be or should be granted that does not reflect the
determinations made at the regional level. The appropriation for the SysOp permit must

be limited to an amount consistent with the regional water plans. That number should be

no more than about 150,000 AFY.

62 31 Tex. Admin. Code §357.34 (emphasis supplied).
¥ Proposal for Decision at 199.
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XVIII. CONSERVATION AND DROUGHT PLANNING

ALJs’ Description of Relevant Issues

Whether BRA’s Drought Contingency Plan and Water Conservation Plan comply
with Texas law and are enforceable permit conditions.

ALJs’ Recommendation

The ALIJs concluded that BRA’s WCP meets the applicable requirements of the
rules and is enforceable.

FBR Exceptions

It is FBR's position that BRA has failed to show that its Drought Contingency Plan
and Water Conservation Plan, which become part of the permit, comply with Texas law
or are enforceable.

The PFD sets out the arguments. The ED has even agreed that targets in the plan
are not enforceable. The bigger issue is FBR's disagreement with the AL_JS reading of the
Martinez case. FBR again argues that plans to develop plans are not the type of "plans”
required by TCEQ rules. FBR also agrees with the arguments of NWF.

BRA’s DCP is too discretionary and does little to ensure conservation of water
resources. BRA’s DCP provides its general manager with complete discretion to

determine when circumstances warrant curtailment. BRA has failed to present an

enforceable plan. At the time of the Second Hearing, BRA was under only Drought

Contingency Stage 2 (of four stages), even though Possum Kingdom Reservoir was

experiencing a drought of record.

84 BFI Waste Systems of North America, Inc. v. Martinez Environmental Group, 93 $.W.3d 570 (Tex. App.
Austin 2002, pet denied).
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XIX. RETURN FLOWS

FBR is not providing any exceptions to the PFD on this issue, but relies on the

arguments of NWF.

XX.  BED AND BANKS AUTHORIZATION

FBR has no exceptions to this section.
XXI. INTERBASIN TRANSFERS

Description of the Issue

Whether BRA can be granted as part of its SysOp permit and WMP authority to
sell or otherwise transfer water outside the Brazos River Basin and that

1) is outside the area of the permit application to basins such as the Red River
basin, and

2) includes water authorized in existing BRA permits, which water is not
authorized for use in a number of the basins BRA seeks to include.

ALJs’ Recommendation
The interbasin transfer authorization fits within the proper exemptions, because

1) the water authorized for interbasin transfer does not have to meet all of the
tests of 11.134, and

2) the permit does not authorize the use of existing water rights in ways not
currently authorized.

FBR Exceptions

Summary

First, FBR disagrees that the SysOp permit can be issued to authorize diversion of
new water in a segment of the Brazos River without consideration of the tests of Section
11.134 of the Water Code. For example, there is no basis to find that many of the

proposed interbasin transfers (IBTs) would be consistent with an approved state water
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plan, given that some basins, such as the Red River basin, are not in either Region G or
H, and there is no evidence of any needs in such basins.

BRA has never argued that there are any needs it might ever serve, ever. Thus, in
addition to the fact that a number of IBTSs are not consistent with the state water plan,
BRA has also not met the test of showing a beneficial use of water for such IBTs. BRA
essentially admits that some of these IBTs are pure speculation, claiming the approval of
them provides it with flexibility, if there becomes a need for its water in these basins.
There is not even a showing of an intent to put the water to a beneficial use in a
reasonable time in such areas of Texas.

The current limits in BRA's existing permits on the location of the IBTs and the
amount of water that can be transferred under authorized IBTs in existing permits make it
clear that, in the past, the Commission has considered more than just the tests in Section
11.085(v) to determine if and under what conditions an IBT can be made. The
Commission has required applicants to prove that such transfers meet the test of Section
11.134 of the Water Code. BRA has shown no precedent established in any contested
permit decision or court case to the contrary.

Second, FBR disagrees with the ALJ’s second argument because FBR reads the
proposed permit in conjunction with the WMP to allow BRA to use its existing water
rights to provide water for any IBT authorized in the SysOp permit, which include such
transfers not now authorized in existing permits. Existing permits have specific limits on
the basins to which water authorized by the permits can use and how much of the

authorized amount can be transferred to any other basin.
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BRA's response to FBR's arguments in this case is:

BRA's understanding of the proposed new interbasin transfer authority ... is that it

encompasses only water appropriated under the System Operation Permit, this

authorization would have no effect on BRA's existing water rights, certainly not to
amend or enlarge them.®

An understanding is not the same as a permit term. Thus, since BRA is willing to
accept the limit FBR urges on this part of the IBT issue, it will be easy for the ALJs to
draft a permit limit. Clarity in TCEQ's permits is a good goal.

Moreover, while the ALJs point out that FBR is the only protestant to raise the
issﬁes, they fail to explain why. It is FBR's members who own lands along the river
below the dams for Possum Kingdom and Granbury reservoirs or who use the segments
of the river for recreation that will be most affected. They see a serious threat with the
unlimited authority in the SysOp Permit for BRA to transfer water for use in the Red
River basin by pipeline from Possum Kingdom reservoir or by a contract that allows
water in BRA's water rights to be diverted upstream of the reservoir. That type of use has
never been discussed or evaluated in this permit proceeding, yet it is allowed by the
permit, possibly with no amendment to the WMP or one without public notice.

Discussion

As the ALJs indicated, the IBT law provides:

(a) No person may take or divert any state water from a river basin in this state and

transfer such water to any other river basin without first applying for and receiving

a water right or an amendment to a permit, certified filing, or certificate of
adjudication from the commission authorizing the transfer.®

% BRA's 2nd Reply Brief at 72.
% Section 11.085, Texas Water Code.
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Thus, the law requires, for example, a person with a water right to obtain an amendment
to add IBTs. All water amendments require approval under Section 11.134. Thus
Section 11.134 applies to amendments for IBTs. That section clearly also applies to
applications for new authorizations that include IBTs, such as BRA's application here.

BRA complains in its reply brief that FBR has presented no authority for its
position.”” Vet neither BRA nor the ALJs present any authority for their position. There
is none, creating one more issue where the Commission's decision will set precedent that
applies statewide, in a case that is very atypical.

If subsection (a) does not require a full consideration under Section 11.134 of
exempt IBTs, it could not do so for standard IBTs either. The rest of Section 11.085 that
applies to the non-exempt IBTs does not set out tests similar to 11.134 such as a showing
that the water will be put to a beneficial use, or that the water will address needs
identified in approved regional plans. Apparently, for exempt or regular 1B Ts, a water
right holder could take an existing water right and seek authority to transfer it to another
basin, in another region, and be in direct conflict with that region’s water plan.

Focusing on the exempt IBT, there is no aspect of the law that provides an
exemption from any aspect of Section 11.134. Instead, subsection (a), the provisions of
which are not exempt for subsection (v) of Section 11.085, makes it clear that the
Commission must authorize the specific transfer as part of the Section 11.134 review.

The only exceptions to the full test for IBTs are in Subsection (v) that reads:

(v) The provisions of this section, except Subsection (a), do not apply to:

S BRA's 2nd Reply Brief at 71.
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(1) a proposed transfer which in combination with any existing transfers
totals less than 3,000 acre-feet of water per annum from the same permit,
certified filing, or certificate of adjudication;
(2) a request for an emergency transfer of water;
(3) a proposed transfer from a basin to its adjoining coastal basin; or
(4) a proposed transfer from a basin to a county or municipality or the
municipality's retail service area that is partially within the basin for use in
that part of the county or municipality and the municipality's retail service
arca not within the basin.
Again, there is no exemption from the basic requirements of Subsection (a) or Section
11.134.

Clearly, the first two provisions under subsection (v) do not apply. FBR has no
objection to transfers to the adjoining coastal basins under subsection (v)(3).

It is the exempt IBTs under subsection (v)(4) that are at issue.

The most significant issue for future water rights involves the amendment of the
existing water rights here to allow expanded IBTs. The ALJs' reading of the permitting
requirements of Section 11.134 has broad implications for future Commission decisions.
It basically takes away all discretion, making exempt transfers automatic, as will be
explained below.

The WMP here is complex document. FBR does not, however, see provisions to
limit the use of existing water for IBTs authorized by the SysOp permit. Nor are there
clear accounting provisions for such transfers that would allow TCEQ to monitor and

enforce the limits on the use of water authorized in BRA’s existing water rights. Thus, a

simple permit provision to do what the ALJs say the permit does, i.e., limit use of water
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under existing water rights to the limits in them, would be beneficial. That provision
should also [imit any water in existing water rights with no IBT from any interbasin use.

That still would not resolve FBR's concerns that the water authorized in the SysOp
permit could be used in a number of basins for which there has been no showing of needs
or impacts. While an amendment to the WMP might be required for some future uses, it
is not clear that it would be under this permit for most proposed IBTs, or that it would be
an amendment that required public notice or public participation.

The PFD, at page 6, summarizes BRA's existing water rights, and shows two with
authority for and limits on diversions for IBTs. There are three permits that FBR
identified in the record that allow IBTs. Thus, it appears that the vast majority of BRA’s
existing permits do not authorize any IBTs. These permits allowing IBTs and their limits
are discussed below.

First, it should be noted that the application for the SysOp permit requests
authorization for an IBT to the Red River Basin. BRA apparently does not have any
authority for such a transfer in any existing permit. It has never been clear why BRA
included a request for an exempt IBT to the Red River Basin in this permit application,
given that the reservoirs involved here are divided from the Red River by the Trinity
River Basin.

BRA has never provided any evidence to show that there is a need for any water
from the SysOp permit in the Red River basin. If it is going to transfer water to that
basin, the closest reservoir is Possum Kingdom, well south and east of the location where

the Red and Brazos River basins come together.
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The same is true for much, if not all, of the Guadalupe River Basin, completely
divided from the Brazos by the Colorado River basin, with its own regional plans not
even part of the evidence in this hearing to support a finding that there is even any need
in those regional pléns, much less a need that BRA can address.

If there were a need, even a far off need, that BRA is anticipating that it may
address, BRA should be required to identify it to allow the Commission and others a
chance to consider the implications of such a transfer during this comprehensive look at
the proposed permit and WMP. If there is no anticipated need, the request to include the
Red River basin for IBTs should be rejected.

If BRA can be issued an exempt IBT in the Red, Guadalﬁpe, or any other river
basin in Texas, others can also. Under the ALJs reading, the Commission has to grant
any such requests without conditions.

Under the ALJs’ reading, speculation is fine, since the Beneﬁcial use test does not
apply. Likewise, the TWDB could find that the proposed use creates an interregional
conflict with the regional plan under Section 16.053(h)(6), Texas Water Code, % and that
would not block permit issuance, since the test of consistency with regional plans is not
required under the ALJs proposed reading of Section 11.085.

If the ALJs' approach to exempt IBTSs is adopted, none of the requirements in

Section 11.134 for issuance of a permit apply. If that is so, there is no test to apply for an

8 Section 16.053(h)(6), Texas Water Code:
If an interregional conflict exists, the board shall facilitate coordination between the involved
regions to resolve the conflict, If conflict remains, the board shall resolve the conflict. On
resolution of the conflict, the involved regional water planning groups shall prepare revisions to
their respective plans .... The regional water planning groups shall consider all public and board
comments; prepare, revise, and adopt their respective plans; and submit their plans to the board for
approval and inclusion in the state water plan.
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exempt IBT. Nothing in subsection (v) of Section 11.085 requires any evaluation or
decisions by the Commission.

FBR does not believe that the Legislature intended to add the burden of applying
for approval of an exempt IBT if all that is required is that the water right holder comply
with one of the 4 provisions of subsection (v). The legislature would not have required
authorization from the Commission if what it intended to do was simply set limits on the
use of water authorized in water right permits.

Yet that is how BRA and the ED have argued the law reads. Under this analysis,
the Commission apparently has no discretion to consider any aspect of the proposed IBT.

Yet, again, the Commission has limited IBTs, the location, and the amounts.

For example, BRA’s Possum Kingdom Water Right Permit 1262A states:

Permittee is authorized an interbasin transfer of up to 5240 acre-feet

of water per annum of the municipal authorization from Possum

Kingdom Reservoir to the service area of permittee’s customers in

the Trinity River Basin.
All other existing permits involved here have specific limits on the amount of BRA's
IBTs. An early Lake Granbury permit (#2111E) granted an IBT to the Trinity River
Basin, pursuant to § 11.085 of the Texas Water Code, of up to 2600 ac-ft/yr of water of
the municipal authorization from Lake Granbury. That permit was amended later in
permit #12-5156A to allow diversion of water from the Lake:

of which amount no more than 20,000 acre-feet of the municipal authorizations

may be transferred to the Trinity River Basin for municipal use by the Authority’s

service area customers within Johnson County.

Conclusion
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There were obviously reasons why the Commission limited the location and
amounts for IBTs in the past, whether exempt or not. Otherwise, there would be no
limits in existing permits.

Under the ALJs’ analysis, the Commission cannot, however, use Section 11.134 to
do so for any type of IBT. That is a significant and new limit on the discretion and ability
of the Commission to limit IBTs as it has in the past. There is no requirement in Section
11.085 that an IBT has to be consistent with the state or any regional water plan. There is
no requirement that an applicant show a beneficial use. There is no requirement that the
Commission can consider the impacts of the location or amount of the diversion on
ground water recharge under Section 11.151. There is not even a requirement like the
one in Section 11.134 (b)(1) to assure that the fee has been paid.

The ALJs position would eliminate all authority for the Commission to take such
matters into consideration when a current water right holder applies for an IBT, exempt
or full, as well as when a new water right is sought.

There is a simple solution. The Commission should reject the ALJs’ analysis, and
if it issues any permit, it could include IBTs that allow use in only Region G or H and
only in amounts identified in the relevant regional plans for the SysOp Permit.

XXII. OTHER CONCERNS REGARDING THE PROCESS

FBR is not providing any exceptions to the PFD on this issue, but relies on the

arguments of NWF and other protestants.

XXIII. BEFORE AND AFTER CONSTRUCTION OF THE ALLENS CREEK
RESERVOIR
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FBR has no exceptions to this section.
XXIV. COASTAL MANAGEMENT PLAN
ALJs’ Description of Relevant Issues

Have the requirements for issuance of a water right under Texas coastal management law
and TCEQ rules been met?

ALJs’ Recommendation

1. Since the Commission's SB 3 environmental flow standards trump all other
environmental requirements, those for protection of the Texas coastal zone have
been met, as a matter of law.

2. Testimony of Mr. Geeslin in the first hearing is evidence that the SysOp permit
is consistent with Texas coastal management requirements. And

3. A finding that the environmental flow standards are consistent with the state's
coastal management plan is a valid substitute for a finding that any permit issued
under the standards is also consistent with the plan.

FBR Exceptions

If the Commission adopts the ALJ's position that the SB 3 standards for a river
basin trump all other environmental considerations in Chapter 11 Texas Water Code and
any other Texas law, the Commission need not consider FBR's argument further on this
or the next issue on wetland protection.

It is not clear what the ALJs are recommending, as they evaluate the facts in the
record and make legal arguments that suggest they do not believe the SB 3 rules trump
the requirement for a coastal consistency determination.

If the Commission does not find that the SB 3 standards trump environmental

considerations, the ALIJs' second and third arguments cannot support the required finding

of coastal consistency.
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On the second argument, FBR agrees that Mr. Geeslin did testify that the
environmental flow regimes developed by TPWD and BRA would protect coastal
resources. FBR strongly disagreed that Mr. Geeslin's testimony actually said that,
however that no longer matters. Mr. Geeslin did not testify at all in the second hearing.
Neither he nor anyone else testified that the new flow standards protect coastal resources
or are consistent with the specific resources in the Brazos coastal basin.

The ED and BRA took the position that they do as a matter of law and presented
no new evidence.

As discussed above, FBR disagrees. The flow regimes that were the basis of Mr.
Geeslin's testimony in the original hearing have been replaced by less protective flow
standards, at least in some locations as the TPWD stranded stream memo explains.®

The new standards, under the ALJs’ analysis, require protection of a flow regime
at only one measurement point. The prior regimes are not limited in that way. Moreover,
the regimes are clearly different.

Mr. Geeslin's testimony in the prior hearing is no longer valid evidence because it
is no longer based on evidence of the provisions for protection of the environment. BRA
or the ED could have called Mr. Geeslin back or put someone else on to testify about the
new regimes, but they did not, apparently because of their view of the broad role of the
SB 3 standards.

The ALJs argue in their PFD that "FBR points to no evidence to contradict Mr.

Geeslin.”™ Yet, FBR did point and does point to evidence that contradicts Mr. Geeslin in

% FBR Ex. 16-C.
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its arguments. The new proposed permit is one piece of such evidence. The new proposed
permit reflects the new flow standards, not those that TPWD and BRA developed. The
testimony of Dr. Alexander as to how those standards are to be applied is additional new
evidence. It is her testimony that provides evidence of how the ED applies the flow
standards - at only one measurement point for each diversion point.

The ALJs make two other arguments in support of their position. First, they state:

The permits proposed in the Second Hearing state, "the issuance of this
permit is consistent with the goals and policies of the Texas CcMp."

A statement in the permit that the permit is consistent with the coastal
management plan is not evidence of consistency. There is no testimony or any evidence
to support that statement. That is why the ALJs had to point to Mr. Geeslin's testimony.

Second, the PFD argues that in adopting the flow regimes for the various basins,
including the Brazos, the Commission found that the standards are consistent with the
coastal management plan program. Again, that is not sufficient. The Commission tules
on the program require consistency decisions for water right applications for
appropriations over 5,000 AFT, not just the rules for the aqaplicafcions.72 The fact that the
ED has proposed a coastal consistency determination is also a clear sign that it is this

permit, not the underlying rules, that have to be evaluated for consistency.

" Proposal for Decision at 259.
. '
230 Tex. Admin Code §281.45(a)(2).
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Finally, it should be clear that the burden to present evidence on the impact of'a
proposed water right permit on coastal resources and evidence to support a finding of
consistency is on the applicant not protestants.

Protestants repeatedly raised the issue, even providing detailed legal briefing in
their arguments and exceptions in the first hearing.

Conclusion

This issue is one more reason why the Commission must reject the

recommendation of the ALIJs on the role of the SB 3 rules.

XXV. WETLANDS

ALJs’ Description of Relevant Issues

Have the requirements for protecting wetlands under Chapter 11, Texas Water Code and
the policies in Commission rules and elsewhere to "achieve no overall net loss" of the
existing wetlands functions been met by BRA.?

ALJs’ Recommendation
There is no authority for FBR's proposition that the Commission must consider the
impacts on or include provisions for protection of wetlands in issuance of a water right
permit such as BRA's SysOp permit in basins with SB 3 standards.
FBR Exceptions

While this issue is similar to the issue of protecting other fish and wildlife habitat
discussed above in Section XIII, it is also different.

First, TCEQ's environmental flow standards were never intended to protect
wetlands that are out of the banks of a river or stream, wetlands that are maintained by
periodic flooding. Yet, BRA's proposed permit will clearly reduce the frequency and

extent of such inundation of these wetlands. BRA seeks and would be authorized under
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this permit to take more flood flows, as long as it passes the smaller amounts that could
be required under the pulse flow provision of the flow standards.

As the ALJs state, the ED maintains that nowhere in the Commission’s rules or the
Texas Water Code is there any requirement for the Commission to require overbanking
or any similar type of extra condition to be placed in this type of permit.73 It is not clear
if the ALJs agree. FBR does not agree.

There are clear requirements on protecting fish and wildlife habitat, which
includes wetlands. There is nothing in those legal requirements, such as Section
11.147(e) or 11,152, to suggest that the fish and wildlife habitat required to be maintained
or protected are only those instream. In fact, for reservoirs permits, the Commission
clearly has to consider impacts on those wetlands and other habitats that will be
inundated outside the banks of the river.

The ED and the ALIJs suggest that FBR did not present any evidence of the
wetlands out of the banks that would be impacted. That of course is not FBR's
responsibility. FBR identified the issue during the last hearing and BRA was on notice
that FBR would again argue that BRA needs to present evidence on locations of
significant wetlands and the potential impacts on such wetlands, unless they are instream
and subject to an applicable flow standard or standards.

BRA does propose to consult with the Army Corps of Engineers on reservoirs it

operates, but makes no commitment to agree to make releases or ask the Corps to make

" Proposal for Decision at 261.
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releases for out of bank wetlands. This is no evidence of protection, certainly none for
non-Corps reservoirs, where decisions on operations belong to BRA.

Second, protection of wetlands is not just a requirement in Chapter 11, it is the
state policy found in other laws and regulations. For example, for its Section 401
certifications, Commission rules state:

Purpose and Policy. (a) This chapter establishes procedures and criteria for

applying for, processing, and reviewing state certifications under [Federal

Clean Water Act, §401, for activities under the jurisdiction of the agency.

1t is the purpose of this chapter, consistent with the Texas Water Code and

the federal CWA, to maintain the chemical, physical, and biological

integrity of the state's waters.

(b) Itis the policy of the commission to achieve no overall net loss of

the existing wetlands resource base with respect to wetlands functions

and values in the State of Texas.”'

This rule is a clear statement of Commission policy. There is no legal of factual
basis for the Commission to apply its policy selectively and to ignore its policy in issuing
water rights, water rights which clearly can affect wetlands. To the contrary, the relevant
statute for water rights requires the Commission to maintain fish and wildlife habitat to
the extent practicable. Section 11.147 (¢) requires the Commission to

include in the permit, to the extent practicable when considering all public

interests, those conditions considered by the commission necessary to

maintain fish and wildlife habitats.

Maintaining wetlands is one way the Commission avoids a net loss of fish and wildlife

habitat.

™30 TAC §279.2.
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Certainly the protection of wetlands above the banks are not excluded from fish
and wildlife habitat or wetlands the Commission policy seeks to protect. Yet, none of
the SB 3 flow standards for the Brazos River basin require any overbank flows. In-bank
pulse flows are required. Some pulses might result in out of bank flows when added to
other flows downstream, as when there is a high flow in a tributary that enters
downstream. That is not what the standards protect, however.

Moreover, wetland evaluation is common in many environmental permitting
decisions, state and federal. There are wetland maps created by US Fish and Wildlife
Service that could be used to identify the significant wetlands. Then BRA would need a
wetland expert to evaluate the impacts and determine if some impacts should be avoided
with limits on the operations under its proposed SysOp permit. The application process
started in 2004. BRA has had plenty of time to get this work done to allow the
Commission to make a decision on maintaining the wetlands in a large segment of the
Brazos River basin and the state. |

Conclusion

Significant wetlands need to be protected under Chapter 11 and Commission
policy of avoiding loss of wetlands if they are outside of the banks of rivers and streams
in the basin and are periodically inundated due to the periodic over bank flows. These are
some of the flows that BRA now proposes to capture under the SysOp permit that it
cannot capture now.

There is no evidence or testimony that the SB 3 standards will protect such

wetlands. The standards were not established to do so. There is no evidence that there
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are no such wetlands. There is no evidence that BRA's operation will maintain these
wetlands. There is no way the Commission or anyone else can evaluate the extent of the
impacts of the SysOp permit on such wetlands and determine how to "maintain” them
given no information in the application or record about those wetlands and any potential
impacts.

That is one more good reason why the Commission should reject the ALJS
reading of the SB 3 requirements and Commission standards and use the reading that
FBR has shown to be the proper reading. Otherwise, the Commission will lose its ability
to avoid loss of significant wetlands in future water right permit decisions in almost all

river basins in Texas.

XXVI WATERMASTER

FBR is not providing any exceptions to the PFD on this issue, but relies on the
arguments of Dow and other protestants.
XXVIIL. POSSIBLE FUTURE LOSS OF USGS GAGES

ALJs’ Description of Relevant Issues

Should the permit require BRA to replace a designated USGS gage used for the
measurement points or provide for other contingencies if a gage is removed or inoperable

for long periods of time?
ALJs’ Recommendation
The ALJs concluded that no permit condition is required.

FBR Exceptions

Summar
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Whether or not a provision is required, the Commission can and should include a
permit provision to address the contingency that the USGS will be forced to remove a
gage, USGS is not able to repair a gage that is not working for a reasonable time, or there
are other significant limits on use of the measurement points to protect environmental
flows.

There is certainly no limit, "as a matter of law," on the Commission’s discretion to
add this type of provision to protect environmental flow standards.

FBR believes the evidence in this hearing not only supports such a provision, but
requires one under Commission rules.

Commission rules place a very significant burden on the environmental flow
standards to protect instream uses and the ecological environment in the atfected basin.
For example, the Commission chose not to set aside water for the environment, but
instead rely solely on the standards. The role of the standards becomes even more
important if the Commission adopts the ALJs' proposal that the standards trump all other
environmental and instream conditions. The rules require the Commission to add all
necessary permit provisions to protect the standards.

Adding a permit provision to the SysOp permit will not set a precedent for other
applications. Any BRA SysOp permit and WMP approved by the Commission will be
complex and comprehensive. This application is a very different situation from a
standard application with one diversion or even one reservoir, and the Commission order

with such a provision can make that clear.
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BRA should be required to assure that the environmental flow standards can be
implemented, especially since it is its permit that triggers their use and there are not likely
to be any more significant water rights in the affected basin.

Discussion

Commission rules require that

The commission will incorporate into every water right permit any

condition, restriction, limitation, or provision, as provided in Chapter 297

of this title (relating to Water Rights, Substantive) that is reasonably

necessary to protect environmental flow standards. ™
In the referenced Chapter 297 rules, the Commission also has required permit provisions:

The commission will incorporate into every permit or certificate of

adjudication any condition, restriction, limitation or provision reasonably

necessary for the enforcement and administration of the water laws of the
state and the rules of the commission.’®

It is very clear in these two rules, that the Commission can, if not must, do whatever is
reasonably needed to assure the enforceability of the environmental flow standards.

The evidence in this case supports a permit provision. Given the scope of the
SysOp permit, and the possible use of just one measurement point for any diversion, there
is more than adequate evidence to show a reasonable need for a permit provision to
assure that flows can be monitored at the measurement points.

The measurement points that are used in the environmental flow standards are at
USGS gages. Since the initial hearing, the problem with assuring adequate

measurements at gages has been in issue.

30 Tex. Admin. Code §298.15(c), emphasis added.
630 Tex. Admin. Code §297.59(a), emphasis added.
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This is in part because USGS announced on its website that cuts in federal funding
and other factors may require the agency to remove gages in rivers, including therefore,
gages in the Brazos River Basin. Now, the website does not include gages in the Brazos
River Basin, but it still highlights the problems with USGS funding, showing 77 gages
that have been removed or are threatened across the country.”’

In the initial hearing, BRA and TCEQ proposed provisions in the various permits
that recognized that some gages or other flow measuring devices in the Brazos basin may
need to be added or replaced, since the devices are critical to the implementation and
enforcement of provisions of the SysOp permit.

For example, the following permit provision was proposed by BRA for return

flows:

Prior to diversion of the water authorized herein as attributable to return
flows, if sufficiently accurate measuring devices are not available,
Permittee shall install and maintain measuring device(s) capable of
measuring within plus or minus 5% accuracy, at the discharge point of each
wastewater treatment plant (WWTP) to record the amount of return flows
discharged into the Brazos River or its tributaries on a daily basis. If
Permittee does not, or cannot, install such metering devices at specific
discharge points, return flows from those discharge points cannot be
included in the return flow accounting plan and the additional water supply
attributable to those return flows shall not be available for storage,
diversion and use pursuant to this permit, unless an alternate method for
measuring or estimating return flows from those discharge points is
approved by the Executive Director.”

T Available at: http://streamstats09.cr.usgs.gov/ThreatenedGages/ThreatenedGages_str.html (last accessed

August 20, 2015).
® BRA's proposed permit example provides this language in BRA's Ex. 8B at Provision 5.A. 4, page 9.
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As a result, FBR proposed a similar permit provision during the initial hearing to assure
that the flow monitoring equipment is available to protect the environmental flows
regimes proposed jointly by TPWD and BRA.

In the proposed permit now, the ALIJs find it appropriate, if not reasonably
necessary to add a provision that states:

Upon implementation of the Brazos Watermaster Program the diverter . . . shall

install a measuring device which accounts for, within 5% accuracy, the quantity of

water diverted from the diversion point.”

While the requirement for adding or replacing measurement capabilities for return
flows is not in BRA's proposed permit now, or the permit recommended by the ALIJs, that
permit does include several provisions that appear to require BRA to maintain accurate
flow measuring devices:

Permittee shall maintain a record of return flows as a part of its accounting

plan required by Special Conditions 5.C and 5.D (return flow accounting

plan). The return flow accounting plan must account, by source, for all

return flows discharged. The return flow accounting plan shall include

amounts discharged by

outfall.*®
There is no flow measurement now, presumably because TCEQ will rely upon the
measurement of the entity discharging, measurements required to be taken in discharge
permits.

Certainly BRA and TCEQ can likewise rely upon USGS gages, but they cannot

require USGS to maintain those gages.

" See BRA's current proposed permit, BRA Ex. 132B (attached to the PFD), Provision 5. F. 1, page 10
8 1d, Provision 5. A. 2. page 6.

106




FBR continues to take the position that the Commission not only should, but must,
include a provision in the SysOp Permit to protect the enforceability of the flow
standards. FBR believes it should be BRA’s responsibility to do so, not TCEQ.

Clearly the environmental standards cannot be protected without the some devices
capable of measuring flow and providing that information simultaneously to BRA, TCEQ
and others who may need to comply with the flow standards. Those gages or devices are
also important to other aspects of the permit and WMP.

FBR proposes the following provision based on the provision in the earlier permit: -

Prior to diversion of the water authorized herein, if sufficiently accurate

measuring devices are not available, Permittee shall install and maintain

measuring device(s) capable of measuring within plus or minus 5%

accuracy, at the applicable measurement point(s), recording such flows, and

providing access to the results simultaneously on a publically available
website. If Permittee does not, or cannot, install such devices, no
diversions can be made under this permit unless Permittee requests in
writing to use an alternate method for measuring or estimating flows at
those points until Permittee can comply with the requirement for a use of'a

device above and that request is approved in writing by the Executive
Director.

XXVIIL ADDITIONAL PERMIT CONDITIONS PROPOSED BY
OTHER PARTIES

FBR is not providing any exceptions to the PFD on this issue, but relies on the

arguments of NWF and other protestants.

XXIX. TRANSCRIPT COSTS

FBR takes no exception to this section.

XXX. RECOMMENDATIONS
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For the reasons stated in the introduction and other sections above, FBR

recommends that the Commission either set the possible appropriation in the 100,000 to

200,000 acre-feet per year range and send the application to mediations or deny this

permit application.

XXXI. PRAYER

FBR prays that the PFD be rejected and that the Commission proceed as FBR

proposes in its Introduction and Recommendations sections.
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