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CONCERNING THE § BEFORE THE STATE OFFICE
APPLICATION BY THE §

BRAZOS RIVER AUTHORITY § OF

FOR §

WATER USE PERMIT NO. 5851 § ADMINISTRATIVE HEARINGS

PROTESTANT BRAZOS FAMILY FARMERS AND RANCHERS’

REPLY TO EXCEPTIONS TO THE SUPPLEMENT TO THE PROPOSAL FOR

DECISION ON REMAND

TO THE HONORABLE ADMINISTRATIVE LAW JUDGES:

COMES NOW, Brazos Family Farmers and Ranchers (“BFFR”), including Bradley B.
Ware (“Ware”) and William and Gladys Gavranovic (“Gavranovic”), Protestants in the above
styled and docketed water rights contested case hearing before the Texas Commission on
Environmental Quality (“TCEQ” or (“Commission™) and the State Office of Administrative
Hearings (“SOAH”) regarding the Application for Water Rights Permit No, 5851 by the Brazos
River Authority (hereafter “BRA™) and respectfully files the following Reply to Exceptions to the

Supplement to the Proposal for Decision on Remand. BFFR respectfully states as follows:

L BRAZOS FAMILY FARMERS AND RANCHERS

When this case began in 2010, BFFR included the following Comanche County Growers:
George E. Bingham, Juanita Sue Bingham, Brian Bingham, Kellie Bingham, Carey Bingham; Neil
Carroll on behalf of William D. “Dwayne” Carroll and Mary L. Carroll; Dusty and Donna Clark
Jones on behalf of Mary Frazier Clark, Don Frazier Clark, Donna Clark Jones; and Robert Starks,
all of whom had pending water rights application for extension or removal of water rights permit
terms. Since the issuance of the first Proposal for Decision and the subsequent remand, the
Comanche County Growers have not participated actively in further proceedings and are pursuing
their water rights though different counsel. Accordingly, BFFR as represented by Webb & Webb,
Attorneys at Law, continues to include the Comanche County Growers nominally based on their

participation in the Application for Water Use Permit No. 5851, but now also specifically includes



Bradley B. Ware and William and Gladys Gavranovic, agricultural users in the Brazos River Basin,

as set forth in the BFFR briefing on the Proposal for Decision on Remand.

IL PROCEDURAL BACKGROUND

1. A Second Hearing on the Merits (“Second Hearing™) was conducted from February 17,
2015 through February 26, 2015 before the Administrative Law Judges (“ALJs”) Honorable
William B. Newchurch and Honorable Hunter Burkhalter to consider BRA’s Water Management
Plan for proposed Permit No. 5851.

2. The ALIJs issued the Proposal for Decision (“PFD™) on July 17, 2105.

3. On January 20, 2016, the ALJ’s PFD, Exceptions and Replies to Exceptions were
considered by the Commissioners at the January 20, 2016 TCEQ Agenda Meeting.

4, On January 29, 2016 the Commission entered an Interim Order (“the January 29, 2016

Commission Order”) remanding certain matters back to SOAH as specified in the Interim Order.

5. On February 19, 2016 the ALJs issued SOAH Order No. 36 Setting Schedule for Remand.
In that Order, the Parties were directed to submit their stipulations of undisputed issues and list of

disputed issues on or before March 11, 2016, The Parties’ Briefs on Disputed issues were due on
or before March 28, 2016.

6. On March 10, 2016, BFFR, filed their Comments on BRA’s Proposed Stipulation on

Remand Issues.

7. On March 28, 2016, the following parties filed Notices of Participation:

a. Brazos Family Farmers and Ranchers;
b. National Wildlife Federation; and
¢. Lake Granbury Coalition,
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8. On March 28, 2016, the following parties filed Briefs on Disputed Issues:

The Executive Director of the TCEQ;
Brazos River Authority;

Texas Parks and Wildlife Department;
DOW Chemical Company;

City of College Station and City of Lubbock;
City of Bryan; and

g. Friends of the Brazos River;

e oo o

9. On April 5, 2016 BRA filed an Unopposed Motion for Extension of Time requesting one
additional business day for any submissions by parties to file reply briefs. Of the parties that

responded to BRA’s request, no party objected to BRA's request,

10. On April 7, 2016 the ALJs issued SOAH Order No. 36 Granting [BRA’s Unopposed]
Motion to Amend Briefing Schedule,

1. On April 11,2016, the following parties filed Reply Briefs on Disputed Issues:

The Executive Director of the TCEQ;
Brazos River Authority;

Texas Parks and Wildlife Department;
DOW Chemical Company;

City of College Station and City of Lubbock;
City of Bryan;

Friends of the Brazos River; and

Brazos Family Farmers and Ranchers.

PR o e o

12. OnJune 3, 2016, the ALJs issued a Supplement to the Proposal for Decision on Remand.

13. OnJune 23, 2016, the following parties filed Exceptions to the Supplement to the Proposal
for Decision on Remand:

The Executive Director of the TCEQ;
Brazos River Authority,

Texas Parks and Wildlife Department;
DOW Chemical Company;

City of Bryan;

Friends of the Brazos River; and
Brazos Family Farmers and Ranchers.

©me e op
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14, On June 24, 2016, the Brazos River Authority filed its Unopposed Motion for Extension

of Time to File Replies to Exceptions to the Supplement to the Proposal for Decision on Remand.

15, On June 28, 2016, General Counsel for the TCEQ, Tucker Royall, extended the time for
filing any replies from July 5, 2016 to July 12, 2016.

II. BFFR’s REPLIES TO EXCEPTIONS

The parties who filed exceptions noted a number of issues—procedural, policy, and
evidentiary—which are presented in the Revised Proposal for Decision on Remand. In accordance
with the Texas Administrative Procedure Act, these issues cannot be addressed properly in an ex
parte fashion as the January 29, 2016 Order suggests. Accordingly, in order to bring this
proceeding to a lawful closure, the parties should be afforded an opportunity to participate in a
proceeding which allows them to present a recommended order to the Commission which is not
clearly voidable and subject to remand. Friends of the Brazos River have suggested a mediation,
and that option appears to be an efficient and less costly alternative to further contested case
hearing procedures. At the same time, mediation avoids the taint of an ex parte proceeding with
no opportunity to confront evidence or witnesses on the record. Accordingly, BFFR restates its

request for mediation as a means of resolving the remaining issues raised by the parties.

IV.  REQUESTED RELIEF

CONSIDERING THE FOREGOING, BFFR RESPECTFULLY REQUESTS that the
Honorable Texas Commission on Environmental Quality take the following actions:

1. Initiate and complete rulemaking applicable to TWC Section 11.042 and Section
11.046;

2. Proceed to mediation to resolve pending issues so as to avoid additional commitment
of contested case hearing resources which could only result in a legally voidable
decision; and

3. Ultimately issue any Permit No. 5851 to Brazos River Authority in accordance with

existing Commission policy and the Parties’ agreements,
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Respectfully submitted,

WEBB & WEBB
ATTORNEYS AT LAW
712 Southwest Tower
211 East Seventh Street
Austin, Texas 78767
Tel:  (512) 472-9990
Fax: (512)472-3183

By: /@WMW

Gwendolyn@l Wibb
State Bar No. 21026300

ATTORNEY FOR BRAZOS FAMILY FARMERS AND RANCHERS,
INCLUDING BRADLEY B, WARE, AND
WILLIAM AND GLADYS GAVRANOVIC
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been served via
hand delivery, facsimile, electronic mail, overnight mail, U.S. mail and/or Certified Mail Return
Receipt Requested on all parties whose names appear on the attached mailing list on this the 12

day of July, 2016.

FOR THE ADMINISTRATIVE LAW JUDGES:
Hon. William G. Newchurch

Hon. Hunter Burkhalter

State Office of Administrative Hearings
300 W. 15T St., Suite 502

Austin, TX 78701

512-475-4993

512-322-2061 (fax)

Via Electronic Upload

FOR THE FRIENDS OF THE BRAZOS RIVER, KEN
HACKETT AND BRAZOS RIVER ALLIANCE:
Richard Lowerre

ti@lf-lawfirm.com

Marisa Perales

marisa@if-lawfirm.com

Lowerre, Frederick, Perales, Allmon, & Rockwell
707 Rio Grande St., Suite 200

Austin, TX 78701

512-469-6000

512-482-9346 (fax)

FOR DOW CHEMICAL CO.:

Fred B. Werkenthin, Jr,

Booth, Ahrens & Werkenthin, PC
206 East 9 Street, Suite 1501
Austin, Texas 78701
512-472-3263

512-473-2609 (fax)

forw@baw.com

F OR THE CITY OF LUBBOCK AND COLLEGE STATION:
Brad Castleberry

beastleberry@lelawfirm.com

Jason Hiil

jhili@lglawfirm.com

Lloyd, Gosselink, Rochelle & Townsend, P.C.

816 Congress Avenue, Suite 1900

Austin, Texas 78701

512-322-5800

512-472-0532 (fax)

FOR THE CHIEF CLERK;

Bridget Bohac

Office of the Chief Clerk, MC 105

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

512-239-3300

512-239-3311 (fax)

Via Electronic Upload

FOR BRAZOS RIVER AUTHORITY:
Douglas G. Caroom
dearoom@bickerstaff.com
Sysan Maxwell
smaxwell@bickerstaff,com
Emily W. Rogers
erogersibickerstaff.com
Bickerstaff Heath Delgado Acosta LLP
3711 8. MoPac Expressway
Building One, Suite 300

Austin, TX 78746

512-472-8021

512-320-5638 (fax)

F OR THE CITY COF ROUND ROCK:
Steve Sheets

Sheets & Crossfield PC

309 E. Main St.

Round Rock, TX 78664-5246
512-255-8877

512-255-8986 (fax)
slsheets(@sheets-crossfield.com

FOR 'THE EXECUTIVE DIRECTOR:

Robin Smith, Staff Attorney
rsiith@teeq.state.tx.us

Ruth Ann Takeda, Staff Attorney
toth.takedagiteeq.texas. gov

Texas Commission on Environmental Quality
Environmental Law Division, MC-173
P.O. Box 13087

Austin, TX 78711-3087

512-239-0463

512-239-3434 (fax)
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FOR NRG TEXAS POWER LL.C:

Joe Freeland

Mathews & Freeland LLP

8140 N. Mopac Expwy., Westpark II, Suite 260
Austin, Texas 78759-8884

512-404-7800

512-703-2785 (fax)

jfreeland@mandf.com

FOR TEXAS PARKS AND WILDLIFE DEPARTMENT:

Colette Barron-Bradsby

Texas Parks and Wildlife Department
4200 Smith School Rd.

Austin, TX 78744

512-389-8899

512-389-4482 (fax)
Colette.barron@tpwd.state.tx.us

FOR THE NATIONAL WILDLIFE FEDERATION:
Myron J. Hess

hess@nwi.org
Annie E, Kellough

kelloygha@nwf.org

505 East Huntland Drive, Suite 485
Austin, TX 78752

512-610-7754

512-476-9810 (fax)

FOR CITy OF HOUSTON:

Edmond McCarthy

emc@jacksonsjoberg.com

Jackson, Sjoberg, McCarthy & Townsend, LLP
711 West 7 Street

Austin, Texas 78701

Phone: 512-472-7600

Fax: 512-225-5565

FOR THE GULF CQAST WATER AUTHQRITY!
Molly Cagle
Molly.cagle@bakerbotts.com
Paulina Williams
Paulina.williams@bakerbotts.com
Partner, Baker, Botts, LLP

1500 San Jacinto Center

98 San Jacinto Boulevard

Austin, TX 78701

512-322-2532

512-322-2501(fax)

FOR CHISHOLM TRAW. VENTURES, L.P.;
Monica Jacobs

monica.jacobs

Diana Nichols
Diana.nichols@kellyhart.com

Kelly, Hart & Hallman, P.C.

303 Cotorado, Suite 2000

Austin, TX 78701-2944

512-495-6405

512-495-6601 (fax)

FOR PUBLIC INTEREST COUNSEL:

Eli Martinez, Attorney

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103, Building ¥
12100 Park 35 Circle

Austin, TX 78753

512.239-3974

512-239-6377 (fax)

elmartin@teeq,state.tx.us

FOR POSSUM KINGDOM LAKE ASSOCIATION:
John J. Vay

Enoch Kever PLLC

One American Center

600 Congress Avenue, Suite 2800

Austin, Texas 78701

512-615-1213

855-615-1198 (fax)

jvay@encohkever.com

FOR THE CITY OF BRYAN;
Jim Mathews

Mathews & Freeland LLP
P.0O.Box 1568

Austin, TX 78767-1568
512-404-7800
512-703-2785 (fax)
jmathews@mandf.com

FoRr CITY OF GRANBURY AND LAKE GRANBURY
COALITION:

Ken Ramirez

ken@kenramirezlaw.com

Law Offices of Ken Ramirez

901 Mopac Expressway South

Barton Qaks Plaza One

Austin, Texas 78746

512-329.2722

512-329-2707 (fax)
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Ronald J. Freeman

Freeman & Corbett LLP

8500 Bluffstone Cove, Ste. B-104
Austin, TX 78759-7811
512-451-6689

512-453-08635 (fax)

rfreeman@freemanandcorbett.com

FOR MIKE BINGHAM:
Mike Bingham

1251 C.R. 184
Comanche, TX 76442
254-842-5899 (phone)

COURTESY COPY:
Charles Perry, Senator
District 28

Capitol Station

PO Box 12068
Austin, Texas 78711
512-463-0128

scott.hutchinson@sentate.state.tx,us

Jeftf Civins

Haynes & Boone, LLP

600 Congress Avenue, Suite 1300
Austin, Texas 78701
512-867-8477

512-867-8460 (fax)

Jeff.civins@haynesboone.com

John Turner

Haynes & Boone, LLP
2323 Victory Avenue
Dallas, Texas 75202
214-651-5671
214-200-0780 (fax)

John.turner@haynesboone,com
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